Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


THB 


American  State  Reports, 


CASK  or  (ONIRAL  TALUI AKD  AUTHOUTT 


iDB8BQI7nCT  TO  TH08S  OOHTAIHXD  Of  THB  ^%WmUMM 
raomOHfl"  AND  IHX  "  AMBRTOAII  BIPQBnk* 


OOTJRTS  OF  LAST  RESORT 


or  THB  8BVBBAL  STATSa 


Bt  A.  0.  FBEBMANt 

AMOOLin  ITfTOBt  09  THB  "AMBBMSAB 


Vol.  XXIV. 


lAH  FRAKGEBOOi 

BANCROFT-WHITNEY   COMPANY, 

L4W  PUBLUBBM  AWO  L&W  BOOUl 

1892. 


BtAanA  aooordiBg  to  Aol  cf  Goiigre«  fai  Hm  jmr  I9t% 

Br  BANCROFT-WHITNEY  OOMPANY. 
ilhtOfflMfll  tilt  Iibrariaii«f  OongrMi^  •!  WaihiaglQ^ 


Bav  Fbahciboo: 
FlUnB^HOLUNB  Elbctbottfi  Ocm9MW% 

TTPOGBAPHlftS  4.nB  8TCRB0TTr«B4 


im; 


CAN  STATE  REPORTS. 


VOL.  ZZIY. 


SCHEDULE 

ihowing  the  original  yolnmes  of  reports  in  which  the 
eases  herein  selected  and  re-reported  may  be  founds 
and  the  pages  of  this  Tolnme  devoted  to  each  state. 

HoMTAHA  RxpoBTi     ••••••  V6L  10.  17-78 

MicmGAN  Rbpobti    ••••••  Vols.  86-S7.        74-188 

MiHNBflOTA  Refobti  •    •    •    •    •    •  VoL  48.  189-268 

H188I88IPPI  RBPOBTi Vol.  68.  154-812 

UisflouRi  Refobts Vols.  104, 108.  818-407 

New  Jbbbbt  Bquitt  Bbpobts    •    •  Vol.  47.  408-428 

New  Yobk  Rbpoets VoL  127.  424-486 

PximsTLVAifiA  Statb  Bbpobts    •    •  Vols.  142, 148.  487-686 

TKNNX88BB  RxpoBTt VoL  89.  686-646 

VntonoA  Rbpobts VoL  87.  646-697 

WisooHsnr  Rbpobts    ••«««•  VoL  79.  698-746 

Alabama  Rbpobts     •••«••  Yols.  90^  9L      747-M7 


S  OHEDULE 


MOVmiG  Hf  WHAT  VOLUMBB  OF  THIS  BBBIBI  THB  OASMB 
BirOBXBD  IN  TBI  SBVBRAL  TOLUMBB  OV  OVflCOAL 

EBP0BT8  MAT  EB  FOUHS. 


Ilw  Bvatan  ollbli  MrfM  ta  MA4Mt« 


AMBAVA.-m8i  (M  «i  m  vi  m  ui  97)1%  m  i6f  (M)  1%  90^ 

•1)S4L 
ABKinAi.-(4«8|  ilQ4|(00)V|f61)14imBOimtS. 
(UiooBSU.— (7S)1|  (TQti  (74)  S;  (70)  7s  (70)9;  (77)11;  (78^  TV)  18;  (30> 

13l  (81)  1ft;  (S«  Ml  (88)  17;  (84)  IS;  (86)80;  (8«  81;  (87.  88)  88-^ 

(88)881 
OouBAM  —  (1(0  8;  ai)  7;  (18)  18;  (18)  18;  (14)  80i  (U)  88. 
OHinonm-(64)  1;  (86)8;  (68)7;  (67)  14;  fW)  1%  (68)  8L 
lte4WAB&— (6 Hoort.)  1;  (8 Howt) 88. 
fkABnu. — (88)  1;  (0)  11;  (M)  18;  (S6^  88)  8a 

taMU.-.(78)8;  (H)  4;  (78)  8;  (79)  U;  (M  81)  18;  (m  14;  (88^  84)  8CH 

96)  81|  (88)  88. 
bumm.— (181)  8;  (188)  8;  (188)  Ih  PSi)  7;  (188)  8;  (188)  0;  (187)  m 

p8Q  18;  (188)  16;  (180)  17;  (181)  19;  (188)  88;  (188^  184)  8& 
IntASA.— OlS)  8;  (118)  8;  aH)  Ih  (HO)  7;  (110)  9;  (117. 118)  10;  (119> 

18;  08Qt  181)  16;  (188)  17;  (188)  IS;  (184)  19;  (186)  81;  (188^  187)  88. 
lovAs^mS;  (78)8;  (74)7;  (76)9;  (70^  77)  14;  (78)  16;  (79)  IS;  (80)  80. 
-07)1;  (88)8;  (89)7;  (4«10;  (41)13;  (48)16;  (48)19;  (44)  8U 

(46)88. 

r. -(81^  84)  4;  (86)  7;  (88)  9;  (87)  18;  (88)  8L 
Ldvmaiu.— (89U.  An.)4;(40U.An.)8;(41  U.  An.)  17;  (48  U. 

An.)8L 
Mim. — (79)  1 ;  (80)  6;  ($1 )  10;  (88)  17;  (88)  8& 
lOnruuniw— (07)  1;  (08)  6;  (00)  9;  (70)  14;  (71)  17;  (79  8a 
MiaAonFafn.— (146)  1;  a40)  4;  (147)  9;  (14«  18;  (140)  14;  (160)  18; 

(161)  81;  (169  88. 
llHmoA]i.-(00^  01)  1;  (08)4;  (OS)  6;  (04.  06)  8f  (06^  07)  U;  (08^  00.  76 

18;  (70)  14;  (71.  70)  16;  (78;  78^  74)  16;  (77.  78)  18;  (79)  19;  (80)  80; 

181.  81;  88)  81;  (84)  88;  (86.  80.  87)  84 

.(80)  1;  (87)  8;  (88)8;  (88.40)18;  (41)16;  (48)18;  (48)  19; 

(44)  80;  (46)  88;  (40)  84 

^(06)  7}  (60)  14;  (07)  19;  (68)  84 
-(08)1;  (93)8;  (94)4;  (95)6;  (96)9;  (87)10;  (80)  14;  (68)  17| 

(100)  18|  (101)  80;  (102)  88;  (103)  88;  (104^  106)  84 
MorrAVA.  —(8)  18;  (10)  84 

9 


10  BCHXDULB. 


Knunu.  —  (B)  8;  (SS,  M)  8;  m  IB;  (96)  1%  (17)  Ml 

MiTADA.  ^(19)  8;  (20)  19. 

Maw  HAMPnnuL  _  (64)  10;  («)  18;  (65)  8& 

Maw  JunT..(iS  N.  J.  Bq.)  8;  (44  N.  J.  Bq.)  6;  (1»  M.  J.  U)  flfH 

K.  J.  L.;  45  N.  J.  Bq.)  14;  (46  N.  J.  Bq.;  68  H.  J.  L.)  18;  (47  N.  J. 

]Eq.)84. 
Maw  ToKK.  —(107)  1;  (106)  8;  (109)  4;  (110)  8;  (111)  7;  019  S;  (US)  iOl 

(114)  U;  (115)  18;  (116»  117)  16;  (118»  119)  16;  (190)  17;  (181)  18;  (18S| 

19;  (128)  80;  (184,  125)  81;  (126)  88;  (187)  84^ 
HoBTH  CASouirA. — (97, 98)  8;  (99, 100)  6;  (101)  8;  (102)  U;  (10«)  14;  aOA) 

17;  (106)  18;  (106)  19;  (107)  88;  (108)  8& 
Crkk  —  (45  Ohio  81)  4;  (46  Ohio  St)  16;  (47  Ohio  81)  8L 
Ouuoif.  —(15)  8;  (16)  8;  (17)  U;  (18)  17;  (19)  80;  (20)  8a 
PBViimYA3mL  —  (115^  116,  117  Fk.  81)  8;  (118»  119  Fk.  81)4;  (180^  181 

Fk.  81)  6;  (122  Fk.  81)  8;  (128»  124  Fk.  81)  10;  (125  Fk.  81)  U;  (128 

Pk.  81)  18;  (127  Fk.  81)  14;  (128, 129  Pa.  81)  16;  (191^  161  Pk.  81)  17| 

(16^  183^  134  Pa.  Si)  19;  (185»  136  Pa.  Si)  80;  (1S7»  188  Fk.  81)  Si| 

(139,  14a  HI  Pk.  SI)  88;  (142;  148  Fk.  81)  84. 

RhOUI  iBLAHfiu— >(15)  8. 

SouTB  Cabouka.— (26)  4;  (27,  28»  29)  18;  (80)  14;  (81,  82)  17. 

TBrirBBn.~(85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84. 

tmxAB.  -.(68)  8;  (69;  24  Tez.  App.)  6;  (70;  86»  96  Toz.  App.)  8f  (71)  iO| 

(87  Tex.  App.)  U;  (72)  18;  (78,  74)  16;  (75)18;  (76)  18;  (Hi  88  T 

App.)  19;  (78)  88;  (79)  8a 
VnifoiiT.  —  (60)  6;  (61)  16;  (62)  88. 

ViBaniZA.  —  (82)  8;  (88)  6;  (84)  10;  (86)  17;  (86)  18;  (67)  8C 
WAflHnroTOH.  —  (1)  88. 
Wvr  ViBonriA.  —  (29)  8;  (80)  8;  (81)  la 
Wnoovsnr.  —(69)  8;  (70^  71)  6;  (7?)  7;  (78)  9;  (7^  75)  17;  (76^  77) 

(74  88;  (79)  84. 


AMERICAN  STATE  REPORTS. 

VOL.  XXIV. 


CASES  REPORTED. 


8UBJICE.  Bbpobt.  Paoi. 

AUrn  ▼•  VrMBHUi Ehueuihm 46  Miniu  166....  SOtf 

Aklia]Ba«to.B.B.Oo.T.  HOI... i?ailrocK/« 90  Ala.  71 764 

AUmt.  Moha CwitracCqfsale....  86  Mich.  328. .. •  126 

AUmt.  State Larceny 91  Ala.  19 856 

AlmpT.  Banks Leeue 68  MIm.  664  . . . .  294 

Appeal  d  Lswia Hutbandandwffe,.  86  Mieh.  340. .  •  •    94 

Baoeroft  ▼.  Otta Wm» 91  Ala.  279   ....  904 

Bulk  T.  Cammingt Bank$andhaMng.  89  Tenn.  609....  618 

BardeoT.  Montana  Dub Sodal  dub 10  Mont  330....     27 

Beae  T.  Patterson • Umrp 68  Miaa  310  . .  •  •  279 

Baasman  ▼.  EatU ....Mortgage 46  Minn.  148....  201 

Bennett  ▼.  Van  Riper..... delations 47  N.  J.  Eq.  563.  416 

Bevaar.  Tbackara.. iTecAonic'a&n.....  143  Pa.  St  182...  529 

Birmingham  etc.  R'y  Ca  ▼.  Uale.Negliifence 90  Ala.  8 748 

Birmingham  etc.  R'y  Co.  t.  Smith. BaUroadi 90  Ala.  60 7G1 

Blodgett  etc.  Lb  Co.  T.  Peters....  VKaf^a 87  Mich.  498....  175 

Bodey  ▼.  Thackara IfeeAantc'a  fieii....l43  Pa.  St  171...  52(i 

Boiling  ▼.  Kirby Conversion 90  Ala.  215 789 

Booth,  In  re Bills andno(e§ 127  N.  Y.  109....  429 

BowenT.  Bowen WilU 87  Va.  438 6G4 

Brooks  ▼.  Black ,,,  Vendor  and  vendee.  68  Miss.  161  ....  259 

Brooks  ▼.  Mangao •  •  •  ,,Ordinanee 86  Mich.  576. ...  137 

Brownell  ▼.  Dnrkee AOachmmi 79  Wis.  658 74.S 

Brace  ▼.  Roper  Lnmber  Ca Evidenee 87  Va.  381 657 

^oTJ:!!'^^^^^.!^^     I'^^  ^^""^ ^  ^^  ^•—  ^ 

Oampe  T,  Baaeier Jvdiehlsales 68  Miss.  278  . . . •  273 

OaofieldT.  Great  Camp  eta Benefit assodaUtms,  87  Mich.  626....  186 

Carley  T.  OraTes TrwAfund 85  Mich.  483 . . . .     99 

GkrlisleT.  Killebrew...... Judgmeni 91  Ala.  351 915 

Oamwright ▼.  Gray BiOsandnoUs 127  N.  Y.  92 424 

Ceeder  ▼.  Load  eta  li.  Co. Corporations 86  Mich.  541....  134 

City  ofTltasTille  T.  Brennsa Mun.  corpuro^ions..  143  Pa.  St  642...  580 

Collins  ▼.  Yoorhees Marriage 47  N.  J.  Eq.  315.  412 

ColrUle  ▼.  Miles Lease 127  N.  Y.  159.   ..  433 

Comptoo  ▼.  Hankins Waters 90  Ala.  411 823 

Conrad  T.  Effinger Vendor  and  vendee .  87  Va.  59 646 

u 


12  Cases  Rbpobtsd. 

CorbiaT«PlaiilmKat.Baak....J}il/«MlMfti STVa^MI 078 

OoroonHiT.St  Loom  eta.  B>GiK.i(ril9<b«M* 105  Mo.  88S SM 

Gotftdlo  T.  Ten  Byok Agiiimm^. SSMieh.SiS....  188 

OribbflT.Sowto Dmtm 87  Mich.  S40....  166 

Dabney  T.  HadMB Oite mtf  qfbcr . • .  SSMut.  88S....  876 

Dederiok  T.  Wolfe Qmiraei 88  Mim.  600....  888 

De  FargM  T.  Bylaad Husband  and  wif€,.  87yA.404 658 

Diokle ▼.  Abetnel Oow Abtiraei»</ ua$...  SOTenn.  iSl....  616 

Dillon  ▼.  Hani NegOgmiM 105  Ma  154 874 

Donnory.  QnarleraMS Oihtemmeif 80 AU.  164 778 

Duncan  T.  Hsitouui Lea»e 148  Pa.  St  505.. .  570 

Elaotric  B*7 Oa  ▼.  Sheltoa JIM^enec 80Tenn.423....  614 

Bctoteof  Kcder AntMuptial  coti»^l.l43  Pa.  St  386...  857 

ETcretl  T.  London  etc  Ins.  Oo^ .  ../MHrMOi 142  Pa.  St  888. .  •  488 

Ex  parte  Mitchea EabmwTpm 104  Ma  121 884 

Farqnhar  ▼.  McAlefy ^.,..8ak 148  Fk.  St  833...  487 

Finch  T.UUmaa ChrporaUom 105  Ma  265 883 

Chtf land  T.  Garland TnuU 87Va.758 682 

Georgia  eta  R>  Oa  T.  Lore BaOroada 81  Ala.  488 827 

QeorgiaetaR'3rOaT.Underwood.i?atfroa4i 80  Ala.  48 756 

Goddin  T.  Bland Mpiitif 87Va.706 678 

Qwat^Weetem  Tel.  Oa  ▼^  g"'  |  Chrporaihm. 78Wia.47 698 

Greene  T.Gonee.... Vendor  and  ■wicfw.187  H.  Y.  386. ...  468 

GriiBth  T.  VentreM .• Deed§ 81  Ala.  866 818 

QnitemMa  T.  Sharref Sker^ 46  Minn.  188....  818 

HaedeyT.  Winona  eta  B.B.Oa..i?al2ro«li 46  Minn.  888....  820 

Hell  T.  Pelmer WUt» 87Va.854 658 

HajT.  Weber Sirwelt 78Wia587 787 

Hayee ▼.  WeetootI OkaUelmarigag$...  81  Ala.  148 875 

Heath  T.  Hewitt Deed 187  N.  Y.  166....  488 

°eSl'c^..^.'f..^^^^^  187N.  Y.868....  448 

Hope  T.Blair JuHedkUom. 105  Ma  86 866 

HowaeT.  Dew Ca-tenanqf 80  Ala.  178 783 

Hoyt  T.  Hoyt Trade^nart 143  Pa.  St  683...  675 

Hobbell  T.  Blandy BaOment 87  Mich.  208... •  154 

Huntington  t.  Ftokhniil LandTd  and  ienanL  87  Mich.  88 146 

IdeT.Leieer Vendor  and  tendee.  lOMontS 17 

In  re  Booth Bilkandmoiee 187  N.  Y.  108....  488 

JackMNi  T.  State Laroeng 81  Ala.  56 860 

JameeT.Drew Surveife 68 Mies.  518....  887 

Johnson  T.  First  Nat  Bank...... iTuteroiMfMnRMl.  78Wia414 722 

Jones  ▼.State AminU 80  Ala.  628 860 

Jones  T.  Temple Vendor  and  vendee.  87  Va.  210 649 

Kansas  City  eta  R  R.  Oa  T.  Biley. /?ai/roa<2t 68  Misa  765  . . . .  809 

Kansas  City  eta  R.ROaT.  Smith.  Arte^nce 90  Ala  26 753 

Keeler*s  EsUte ^ntemfpCJai  conlr'l.  143  Pa  St  386...  557 


Cabkb  RipoBTm.  18 


**"•  ^vwm.  B»oML  Paw 

^SrOb[.!^.T\.!!!?!^  WTeiuLl 

LMMlii  T.  SurtM TAnUMiom 105  Ma  436 

UM^T.QvbM JmdffmmU lOSMo.  SM...«.  191 

^^▼•HUl Ahaimmd...^....  «7  Va.407 666 

Mf»  ▼.  M^dky Iked 7»Wis.Sll 706 

UwM'sAppMa ^uOtmdmfdMfk..  SSMmiIl  MO....    04 

'l5£:^JrI?^^  104  Ma  60 SIS 

IiUibrid|[»  ▼.  LMkawiaaa  eta.  0».ifl^imil» 143  Pl^  St  SOS. .  •  644 

UndiniMui  t.  PoniMoy IAmMathm$ 142  Pa.  81 168. ..  404 

lines  T.  LiiiM JK^in^ ^ 142  P^  BL  140...  487 

LooMfMB  ▼.  Johnston rramd 47  N.  J.  Bq.  SIS.  410 

l4»fc  ▼.  Qoorgia  Ota.  R>  Oa OorponHmm 01AU.5iO 881 

lMisiriUoota.&&Oo^T.  Htll..Ai<ZrwMb 01  Als.  US 863 

I'^vmslsin  T.  Bow AUatkmm 68  Miss.  S66....  S60 

ijw  ▼•  VSurbon^ Trmpam 70  Wis.  466 7SS 

UMks^T.  Gob CSoM  flWfi^iVi...  70Wis.4S6 7X8 

Martin  T.SMs ...••.MMmIIbv OOAIa.608 

Mini7  ▼•  8tats HanMUU 68Mi«. 

MflOaeksnT.  Flanafu...- Fncm 1S7N.  T.48S....  461 

MeDonald  T.  Stats termer  Jmpmrd^...  70  Wis.  861 740 

Mffl»ikv-J«« PfioAv lS7K.T.f?0....  464 

lOlslMll,  Is  parts EabMuairpm 1041lo.lSl SS4 

Moatgomoiy  T. Groorthwaat BObtuidmoim 80  Ala.  668 8S8 

MoonT.  NorthsmP.&a.Oa...Aii/ro(i(l« 46  Minn.  106... •  104 


• .  .1 


Bwr  Dosatnr  t.  Bsity Mtm.  corpondhim..  00Ala.4SS 827 

Kivloffn  ▼.  CUlaghan Hmbaniatidwifk,  86  Mioh.  887....  123 

l^«wsonM  ▼•  Snow Vender  mdfmmttB.  01  Ala.  641 


(ktss  T.  Union  P.  R>0o^ Staitdee 104  Ma  614 348 

(nCallsy  ▼.  Roddy ifor<M«*«-«— •••  70  Wis.  147 70S 

Orao  T.  Vridonboiv Ii^nOkme 143  P^  St  487. . .  667 

FMckoi* ▼.  Haimw WiOe l4SFk.  St4SS...  607 

P^TMT.  Plajns • Mmr.  amd dkfom^  40  Minn.  467....  S40 

PasningtoQ  T.  Todd Pmrtnerekip 47  M.  J.  Bq.  660.  410 

Pssplo  ▼.  Johnson Bnaek^ peace....  86  Mioh.  176....  116 

Paopio ▼.  Wsgncr Ordkumee 86  Mioh.  604....  141 

PhiUdolpliia  ▼.  Bidgs olo.  R>  Oa^fflotelM 148  Pa.  St  484...  61S 

Qai^7T.lMawaraotaOuialOa;?ailrtNMb 142  Pa.  St  388...  604 

Bs^idalo  ▼.  Ragsdak Deeiee 68  Miss.  08 866 

BandaOT.  Amorioan  Firs  Ins.  Oa./M«raiiM 10  Mont  840....    60 

Bignsj  ▼.  Rtgn^ Marr.  mddivoree..m  H.  T.  408. ...  462 

T.  PHfott Jwdgmeide 00  Ala.  391 819 

T.Lswia CbtonoiKy 68  Miss.  60 864 

Bodd7T.  Missouri  F.VfO^....KegUgem» 104  Ma  S34 S8S 

Boax  ▼.  Blodgott  Ota  Oa Master mdeervemi.  86  Mioh.  610....  108 

RndoT.  Kass Libel. 70  Wis.  SSI 717 

Schmsdding  T.  May Mandamme 86  Mioh.  1 74 

Bsusr.Stono  Gonnty Comrie 106  Ma  236 878 


.  I 


14  Cases  Repobtkd. 

Semple  ▼.  Glenn Corporattom 91  Ala.  Mt 894 

Shaokamazoa  Bank  T.  Yard BanktttndbamBngAiS  Pa.  Sk  129.   .  621 

Shepherd  ▼.  WaM StaltUe$ 46  Minn.  m....  212 

Sherwood T.  Bakor ProbaUmUt 105  Mo.  472 399 

Shortel  t.  City  of  St.  Joseph Master  and  9erva!iU, 10^  Mo.  114 817 

Smith  T.  Western  B'y  Ca Carrkrs 91  Ala.  465 929 

Sneathen^T.  Soeathen •••••• Deedi ••.•104  Mo.  204 S26 

Snider  etc  Co.  T.  Troy Cforporatkms 91  Ala.  224 887 

Sparks  y.  Dispatch  Transfer  Oo. . .  CarporaHoju 104  Mo.  531 851 

Statev.  Hayes Criminal  law 105  Mo.  76 360 

State  T.  McDonald Larceng 10  Mont.  21 25 

SUter.  Shroyer AuauU  to  rope.. ..104  Mo.  441 844 

Stein  Y.  Swensen Untry 46  Minn. 860.. ••  234 

Stevens  ▼.  Uannan BUUandfioU» 86  Mich.  305...  •  125 

Stevens  ▼.  Lndlam Estoppd ••  46  Minn.  160....  210 

Stillwell  Y.  Stillwell Eqtiily 47  N.  J.  Eq.  276.  408 

Stinson  Y.  Lee Bills  and  noie$  ... .  68  Miss.  118....  257 

StittY.  State Homicide 91  Ala.  10 853 

Stowers  y.  Postal  TeL  ete.  Co. . • . 7V2fyr'A  eompanks.  68  Miss.  659  ....  290 

St.  Paul  Nat.  Bank  y.  Cumon....Bia8 and  notes 46  Minn.  96 189 

Summers  y.  Bergner  eta  Cow •  •  •  •  .Negligence 143  Pa.  St.  114. . .  618 

Sweeney  Y.  Warren JBx'rs  and  adm*rs,,WS.  Y.  426....  468 

Thomas  Y.  Olazener BsDeeuticin 90  Ala.  637  ..•••  880 

Tode  Y.  Gross Cwenani 127  N.  Y.  480....  475 

Town  of  Kosoinsko  ▼.  Slomberg.  .Mun,  corporations. .  68  Miss.  469  ....  281 

Trentor  Y.  Pothen ....Agency 46  Minn.  298... •  226 

Tnfto  Y.  D'Arcambal Conditional saU....  86  Mich.  185....  79 

Ulrioh  Y.  B^inoehl Insurance 143  Pa.  St  238...  634 

Van  Kleeck  Y.  Hammell Partnership 87  Mich.  599....  182 

^lii'^. '!.\!l'!'^.  .^^^^^  •^^'*- "® •" 

Waldrop  Y.  Friedman Mortgagee  1 90  Ala.  167  ...••  776 

Wallace  Y.  Lincoln  SaY.  Bank.. ..GMT'oraXlMif 89Tenn.  630...^  826 

Warder  Y.  WUlyard Debtor  and  creditor.  46  Minn.  631...  •  260 

WardweU  Y.  Chiosgo  ete.  R'y  Ca.i^oOroAis 46  Minn.  614... •  M6 

Waterbnry  ▼.  Board  of  Comm'rs.  .CMMtiflf 10  Mont.  616. •••    87 

^K^O^^^.^lf.V^.^^^^^          [«lwe^«ireoiv«v.  86  Mich.  286....  120 
Werner  Y.Tuch Mortgage 127  N.  Y.  217.  ••.  4tt 

^ot!^.\\^^!?^.'^^.^.  l^^iAf^^ 142  Pa.  St  471...  610 

Western  U.  TeL  Co.  ▼.  Kogen...Telegraj^ company.  68 Miss.  748....  800 

^F?eld!^.'!t^!'^^^^  [l?«faarfiwlai....l43Pa.8t478...  682 

WiUiams  Y.  Flowers BilU  and  notes  ... .  90  Ala.  136 772 

Williams  Y.  State Ex'rsandadnCrs..  68  Miss.  680  .  • .  •  297 

Wilson  Y.  Newton Office  and  officer . \ .  87  Mioh.  493....  178 

Winter  Y.  Tmax Ouard'n  and  ward.  87  Mich.  324....  160 

Wistar  ▼.  Foster • Married  women....  46  Minn.  484....  241 

Yerez  Y.  Sineder Waters 86  Mich.  24 118 

SettolY.Weet  Bend J^aisajict 79  Wis.  816 716 


CAN  STATE  REPORTS. 

VOL. 


tlAl 


«:« 


GASES 


SUPBEME   COURT 


MONTANA. 


Idb  v.  Lbisbr. 

IM  MOVTAVA,  M 

MXD  Vsrvn  —  Oftioh  to  PuAOBAflB— 0(xnnDiBA'noa;«»AB 
for  the  pwrobMe  of  land,  limited  to  a  certain  time  for  a  oertain 
eeonderatioD,  eansot  be  extended  beyond  that  time  by  oontraot  without 
a  new  oonsideration.    Sach  contract  is  nudum  padum,  and  roid. 

Tmxtt  AHB  ymfDU — Von)  Oftio.y  am  CoiiTnruiifo  Onrm  to  Ssix  — 
Bnaato  PsBioiufAVcn.  —  An  option  lor  the  pnrofaaM  of  land,  thongh 
foid  ae  as  optioii  became  of  aa  extension  of  time  witbmxt  new  eoasid- 
vntioii,  is  etiU  yalid  as  a  contioaing  offer  to  sell,  and  if  accepted  before 
letraction,  together  with  a  tender  of  the  purchase  prioe^  it  eonstitates  a 
eootrmet  upon  which  specific  performance  may  be  had. 

Tmon  A9B  YnrDXB  — CovTEAor  ion  Pubohau  —  Statutb  of  Frauds. 
—  An  option  or  contract  for  the  purchase  of  land  signed  by  the  rendor 
alane  may  be  enforced  by  the  vendee  under  a  statnte  of  frauds  not  re- 
quiring the  writing  to  be  signed  by  the  party  sought  to  be  eharged,  but 
only  by  the  party  hy  whom  the  sale  is  to  be  made. 

Tmrna  avd  Vmyu— ComntAor  ov  SALn—Sraonrao  PniomAiioi. -— 
A  eosBiplaint  in  aa  action  for  the  speeifie  perfomanee  of  a  contrast  £or 
Ihe  sals  el  land  need  not  allege  the  non-existence  of  a  complete  or  ade- 
quate remedy  at  law  in  damages. 

TtaMA  AHB  VeNDII  —  GOMTBAOr   OF  SALB^SPldflO    PKBlOKKAHOn. — 

A  complatnt  in  an  action  for  the  specific  perf crmanee  of  a  eontraot  Cer 
the  lele  of  land,  aOegiagthat  the  vendor  was  the  owner  thereof  at  the 
time  of  the  exeeatioa  of  the  contract,  need  not  aUegs  that  he  was  the 
at  the  time  that  such  complaint  was  filed. 


Lamm  far  spedfio  performanoe  baaed  upon  a  written  option 
•igDed  hy  one  Leiger  on  September  24, 1889,  hy  which  he,  for  a 
ooneideratko  of  one  dollar^  gave  one  Ide  the  aole  right  to  pnr- 
ehaae  oertain  land  within  ten  days  from  that  date,  and  agreed 
to  finmieh  a  good  and  enflBcient  deed  thereto.  This  option 
•lio  had  indorsed  upon  it  the  following:  ^  I  hersbgr  axtand 
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the  above  option  for  a  period  of  ten  days  from  this  date, 
October  S,  1889.  J.  J.  Leiber."  On  October  11,  1889,  Ide 
tendered  Leiser  the  purchase  price  agreed  upon,  and  demanded 
a  deed.  Leiser  refused  to  convey.  A  demurrer  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  was  sustained,  judgment  rendered 
for  defendant,  and  plaintiff  appealed* 

A.  O.  Batkinj  for  the  appellant 

MeCuteheon  and  MeltUire^  for  the  respondent. 

Dk  Witt,  J.  For  conyeuienoe  of  terms,  we  wOl  desigpiate 
the  original  document  pleaded  as  the  first  instrument,  and 
the  option  therein  as  the  first  option,  and  the  indorsement 
extending  the  time  as  the  second  instrument  and  option.  We 
will  not  discuss  the  validity  of  the  first  instrument  as  a  foun- 
dation for  an  action  for  specific  performance.  We  will  as- 
sume, for  the  purpose  of  this  decision,  that  it  is  good.  The 
option  assumed  to  be  granted  therein  was  not  exercised  within 
the  time  limited,  and  expired  October  4th.  The  considera- 
tion for  this  option  was  one  dollar;  whether  paid  by  Ide  to 
Leiser,  or  still  a  debt  owing  from  Ide  to  Leiser,  is  immaterial. 
That  consideration  was  exhausted  by  the  expiration  of  the 
option  on  October  4th.  Ide  paid  his  money,  the  one  dollar, 
and  received  his  goods,  the  option.  Leiser  took  the  one  dol- 
lar, and  delivered  a  consideration  therefor,  vis.,  the  option. 
The  transaction  was  completOi  and  the  terms  performed  by 
each  party  to  the  agreement. 

We  come  to  the  second  instrument  and  option.  No  con- 
sideration is  named  therein,  specifically  or  by  reference.  The 
consideration  for  the  first  option  cannot  do  service  for  the 
second.  That  consideration  wan  funetu$  officio  in  the  first  in- 
strument. A  consideration  determined  by  the  parties  to  be 
the  consideration  for  the  sale  of  one  article  on  one  day,  and 
so  declared  in  writing,  cannot,  in  the  face  of  such  declara- 
tion, be  construed  by  the  court  as  a  consideration  for  the  sale 
of  another  article  on  another  day.  The  first  ten  days'  option 
was  a  thing  of  value,  and  paid  for  as  such.  The  second  was 
another  separate  valuable  article.  Was  there  any  considera- 
tion for  its  sale? 

We  believe  some  definitions  and  distinctions  will  aid  this 
discussion.  There  may  be, — 1.  A  sale  of  lands;  2.  An  agree- 
ment to  sell  land;  and  8.  What  is  popularly  called  an  option. 
The  first  ia  the  actual  transfer  of  title  from  grantor  to  grantee. 
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bjr  appropriate  inBtrument  of  conveyanoe.  The  second  is  a 
eoDiract  to  be  performed  in  the  future,  and  if  fulfilled,  r^ 
suits  ID  a  sale.  It  is  a  preliminary  to  a  sale,  and  is  not  the 
sale.  Breaches,  rescission,  or  release  may  occur,  by  which  the 
conteoQplated  sale  never  takes  place.  The  third,  an  option, 
origioally,  is  neither  a  sale  nor  an  agreement  to  selL  It  is 
simply  a  contract,  by  which  the  owner  of  property  (real  estate 
being  the  species  we  are  now  discussing)  agrees  with  another 
person  that  he  shall  have  the  right  to  buy  h  s  p  operty,  at  a 
fixed  price,  within  a  time  certain.  He  does  not  sell  his  land; 
he  does  not  then  agree  to  sell  it;  but  he  does  then  sell  some- 
thing, —  vis.,  the  right  or  privilege  to  buy  at  the  election,  or 
option,  of  the  other  party.  The  second  party  gets  in  prsssenti, 
not  lands,  or  an  agreement  that  he  shall  have  lands,  but  he 
does  get  something  of  value;  that  is,  the  right  to  call  for  and 
receive  lands  if  he  electa.  The  owner  parts  with  his  right  to 
sell  his  lands  (except  to  the  second  party),  for  a  limited  pe- 
riod. The  second  party  receives  this  right,  or  rather,  from 
his  point  of  view,  he  receives  the  right  to  elect  to  buy.  That 
which  the  second  party  receives  is  of  value,  and  in  times  of 
rapid  inflation  of  prices,  perhaps  of  great  value.  A  contract 
must  be  supported  by  a  consideration,  whether  it  be  the  actual 
sale  of  lands,  an  agreement  to  sell  lands,  or  the  actual  sale  of 
the  right  to  demand  the  conveyance  of  lands.  A  present  con- 
veyance of  lands  is  an  executed  oontraot.  An  agreement  to 
sell  is  an  executory  contract.  The  sale  of  an  option  is  an  ex- 
ecuted contract  That  is  to  say,  the  lands  are  not  sold.  The 
contract  is  not  executed  as  to  them,  but  the  option  is  as  com- 
pletely sold  and  transferred  in  prxsenii  as  a  piece  of  personal 
property  instantly  delivered  on  payment  of  the  price.  Now, 
this  option,  this  afticle  of  value  and  of  commerce,  must  have 
a  consideration  to  support  its  sale.  As  it  is  distinct  from  a 
sale  of  lands,  or  an  agreement  to  sell  lands,  so  its  considera- 
tion must  be  distinct;  although  if  a  sale  of  the  lands  afterwards 
follows  the  option,  the  consideration  for  the  option  may  be 
agreed  to  be  applied,  and  often  is,  as  a  part  payment  on  the 
price  of  the  lands.  But  there  must  be  some  consideration 
upcm  which  the  finger  may  be  placed,  and  of  which  it  may 
be  said,  this  was  given  by  the  proposed  vendee  to  the  proposed 
vendor  of  the  lands,  as  the  price  for  the  option,  or  privilege 
to  purohase.  We  have  been  led  into  this  endeavor  to  maks 
dear  our  views  of  these  distinctions,  because,  in  the  argo* 
menty  oounsel  did  not  seem  to  give  them  as  mueh  weight  as 
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they  seem  to  us  to  demand.  We  refer  to  the  following  an* 
thoritiea:  Oordon  v.  Darnell,  5  Col.  302;  Bradford  v.  Foster^ 
87  Tenn.  4;  Boston  &  M.  R.  R.  Co.  ▼.  Bartlett,  8  Cueh.  224; 
Bean  v.  Burbanh,  16  Me.  458;  83  Am.  Dec.  681;  DeRutte  t. 
Mvldrow,  16  Cal.  505;  Johnston  v.  Trippe,  33  Fed.  Rep.  530; 
Thompson  v.  DUl,  30  Ala.  444;  Mers  v.  Franklin  Ins.  Co.,  68 
Mo.  127;  T^ome  y.  Deas,  4  Johns.  84;  Burnet  ▼.  fiisco,  4  Johns. 
235;  i>«a  y.  Whitcombf  5  Bing.  84;  Bishop  on  Contracts,  sees. 
77,  78;  McDonald  v.  Bewick,  51  Mich.  79;  Schroeder  y.  0«m«n- 
der,  10  Ney.  355;  Woodruff  y.  Woodruff,  44  N.  J.  Eq.  855; 
Perkins  y.  Eadsell,  60  Dl.  216;  Waterman  on  Specific  Per- 
formance, sec.  200. 

Bzamine  the  two  options  granted  fn  the  case  hefore  ns.  L. 
sold  L  an  option  for  ten  days  from  September  24th,  for  one 
dollar.  He  then  giyes  an  option  for  another  ten  days  from 
October  8d;  for  what?  For  nothing.  L.  transfers  this  option, 
this  incorporeal  yaluable  something,  for  nothing.  The  trans- 
fer of  the  option  was  nudum  pactum,  and  yoid.  But  the  point 
just  discussed  being  conceded,  appellant  still  contends  that 
this  second  instrument,  or  option,  was  a  continuing  offer 
to  sell,  at  a  given  price,  and  was  accepted  by  respondent  be- 
fore retracted,  and  that  such  acceptance,  evidenced  by  and 
accompanied  with  the  tender  of  the  price  and  demand  for  a 
deed,  constitutes  an  agreement  to  sell  land  which  may  be  en- 
forced  in  equity.  We  leave  behind,  now,  our  views  of  options, 
and  consideration  therefor,  and  meet  a  wholly  different  prop- 
osition. 

Reading  the  two  instruments  together,  we  find  that  on 
October  3d  L.  extended  to  I.  an  offer  to  sell  his  lands  at  the 
price  of  one  thousand  dollars.  There  was  no  consideration 
for  the  offer,  and  it  could  have  been  nullified  by  L.  at  any 
time  by  withdrawal.  But  it  was  accepted  by  I.,  while 
outstanding,  the  price  tendered,  and  deed  demanded.  It 
must  be  plain,  from  the  previous  discussion,  that  we  do  not 
hold  that  the  offer  when  made,  or  at  any  moment  before 
acceptance,  was  a  sale  of  lands,  an  agreement  to  sell  lands, 
or  an  option.  But,  upon  acceptance  and  tender,  was  not 
a  contract  completed  ?  If  one  person  offers  to  another  to 
sell  his  property  for  a  named  price,  and  while  the  offer  is  un- 
retracted  the  other  accept,  tenders  the  money,  and  demands 
the  property,  that  is  a  sale.  The  proposition  is  elementary. 
The  property  belongs  to  the  vendee,  and  the  money  to  the 
vendor.    Such  is  precisely  the  situation  of  the  parties  herein. 
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L.  ofiered  to  sell  for  one  thooaand  dollars.  L  accepted,  ten*^ 
dered  the  price,  and  demanded  the  property.  Every  element 
of  a  contract  was  present, — parties,  subject-matter,  considera-  : 
tion,  meeting  of  the  minds,  and  mutuality.  And  as  to  tha  : 
matter  of  mutuality,  we  are  now  beyond  the  defective  option. 
We  have  simply  an  offer  at  a  price,  acceptance,  payment  or 
tender,  and  demand.  That  this  was  a  valid  contract  we  can- 
not  for  a  moment  doubt. 

In  discussing  a  transaction  of  this  nature,  in  Oordon  v. 
Darnell^  5  Col.  304,  Beck,  C.  J.,  in  a  clear  opinion,  says: 
**  Its  legal  effect  is  that  of  a  continuing  offer  to  sell,  which  is 
capable  of  being  converted  into  a  valid  contract  by  a  tender  of 
the  purchase-money,  or  performance  of  its  conditions,  what- 
ever they  may  be,  within  the  time  stated,  and  before  the  seller 
withdraws  the  offer  to  sell."  Lurton,  J.,  in  Bradford  v.  Foster^ 
87  Tenn.  8,  says:  **  Before  acceptance,  such  an  agreement 
ean  be  regarded  only  as  an  offer  in  writing  to  sell  upon  speei- 
fied  terms  the  lands  referred  to.  Such  an  offer,  if  based  upon 
no  eonsideration,  could  be  withdrawn  by  the  seller  at  any 
lime  before  acceptance.  It  is  the  acceptance  while  outstand- 
ing which  gives  an  option  not  given  upon  a  consideration  vi- 
tality.*' In  Boston  &  M.  R.  R.  Co.  v.  Baraett,  8  Cush.  227, 
we  find  the  following  by  Fletcher,  J.:  '*In  the  present  case, 
though  the  writing  signed  by  the  defendants  was  but  an  offer, 
and  an  offer  that  might  be  revoked,  yet  while  it  remained  in 
force  &nd  unrevoked,  it  was  a  continuing  offer  during  the 
time  limited  for  acceptance;  and  during  the  whole  of  that 
time  it  was  an  offer  every  instant,  but  as  soon  as  it  was  ac- 
cepted, it  ceased  to  be  an  offer  merely,  and  then  ripened  into 
a  contract"  This  case  readily  distinguishes  Bean  v.  Bwrhanh^ 
16  Me.  458,  33  Am.  Dec.  681,  which  may  seem  to  hold  a  con- 
trary doctrine.  It  also  repudiates  Cooke  v.  (kdey^  3  Term  Rep. 
653,  and  claims  that  the  English  case  is  said  to  be  inaccu- 
rately reported,  and,  in  any  event,  entirely  disregarded  in  the 
later  decisions:  See  also  De  Rutte  v.  MtUdrow^  16  Cal.  505; 
Thompson  v.  DiU,  30  Ala.  444;  Ooodpaater  v.  Porter^  11  Iowa, 
161;  Vassault  v.  Edwards^  43  Cal.  458;  Black  v.  Woodrow,  39 
Hd.  194;  Bishop  on  Contracts,  sees.  77,  78;  Woodruff  y.  Wood- 
fu/,  44  N.  J.  Eq.  355;  Shirley  v.  ShirUy,  7  Blackf.  452;  Per-  . 
hint  V.  HadaeU,  50  IlL  216;  Lowber  v.  Connit,  36  Wis.  176; 
Pomerqy  on  Contracts,  sec.  169,  note  1.  We  cannot  but  con- 
elude  that  the  transaction  in  the  case  at  bar  constituted  a  ^ 
valid  contract,  upon  which  specific  performance  may  be  had. 
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B«t  adBoadlng  <hat  the  oontraot  i»  per  u  good,  it  ii  urged 
ftat  it  if  Toid  under  the  etatnte  of  frands.  The  etatate  is  aa 
Mlowa:  ^  Ererj  ooatract  for  the  leasing  for  a  longer  term 
than  one  jear,  or  for  the  sale  of  any  lands,  or  interest  in 
lands,  shall  be  void,  unless  the  contract,  or  some  note  or 
memorandnm  thereof  expressing  the  consideration,  be  in 
writing,  and  be  subscribed  by  the  party  by  whom  the  lease  or 
■ale  is  to  be  made  ":  Comp.  Stots.,  sec.  219,  p.  662. 

It  is  argued  that  the  contract  could  not  be  enforced 
against  the  plaintiff,  if  he  were  the  party  sought  to  bo 
dkarged,  as  be  has  not  signed  the  instrument  in  writing,  and 
fhat  if  it  cannot  be  inroked  against  the  plaintiff,  by  reason  of 
the  statute  of  frauds,  it  also  cannot  be  urged  against  the  de- 
fendant But  our  statute  does  not  require  the  writing  to  be 
rigned  by  the  party  sought  to  be  charged,  but  only  by  the 
party  by  whom  the  sale  is  to  be  made.  We  hare  these  facts: 
The  party  by  whom  the  sale  was  to  be  made,  L.,  signed  the 
memorandum  expressing  the  consideration;  the  buyer  ao- 
eepted.  Not  only  was  the  contract  complete,  but  the  statute 
was  satisfied:  Bean  y.  Burbank^  16  Me.  468;  88  Am.  Dec 
•81;  Vas$auU  ▼•  Edward$,  48  CaL  468;  Shirley  ▼•  Shirley, 
7  Blaokf.  452;  Ohamplin  ▼.  Parieh,  11  Paige,  406;  Claam  ▼. 
Bailey,  14  Johns.  484;  Lowber  ▼.  CmnU,  86  Wis.  176.  We 
belicTe  that  this  discussion  leaves  it  clear  that  these  views 
are  not  in  conflict  with  Ryan  ▼.  Dunphy,  4  Mont.  842;  May 
§er  ▼.  Cruee,  6  Mont.  486;  Dude  ▼.  Ford,  8  Mont.  28&  The 
demurrer  on  the  point  just  investigated  should  have  been 
•verruled. 

On  behalf  of  the  demurrer.  It  is  again  argued  that  the  com* 
]daint  is  defective,  in  that  it  does  not  state  that  the  plaintiff 
kas  no  complete  and  adequate  remedy  at  law  in  damages.  It 
Is  undoubtedly  the  general  rule  that  ^'in  suits  for  specific  per- 
fermanoe,  the  party  complaining  must  not  only  show  the  aets 
lelied  on  as  part  performance,  his  willingness  and  ability  to 
perform  his  part  of  the  contract,  but  It  must  also  appear  that 
liis  position  is  such  that  an  action  at  law  for  damages  will 
BOt  afford  him  adequate  relief^:  Dueie  v.  jPord,  8  Mont  240. 
But  actions  for  the  conveyance  of  real  estate  are  an  ex« 
eeption,  or  perhaps  not  an  exception,  but  rather  the  pre- 
aumption  exists,  from  the  nature  of  the  case,  that  damages 
are  not  adequate  relief.  In  Baumann  v.  Pinekney^  118  N.  Y. 
t04,  the  court  says  (Vann,  J.):  ''Thus  it  happened  that  the 
•ourt  directed  that  the  complaint  should  be  dismissed, 


/olf,  1890.]  Idb  v.  LnssB. 

beeaose  the  plaintiff  had  an  adequate  remedy  at  law.  Ao> 
Mrding  to  a  long  and  anbroken  line  of  deoisions,  the  latter 
groand  is  clearly  untenable.  As  early  as  1886  it  was  sidd  by 
Chancellor  Walworth  that  a  suit  in  eqnity  against  the  vendee 
to  compel  a  specific  performance  of  a  contract  to  purchase 
land  had  always  been  sustained  as  a  part  of  the  appropriate 
and  acknowledged  jurisdiction  of  a  court  of  equity,  although 
the  vendor  has,  in  most  cases,  another  remedyi  by  an  action 
at  law  upon  the  agreement  to  purchase;  •  ...  the  right  of 
the  vendee  to  maintain  specific  performance  is  too  well  settled 
to  require  further  discussion."  And  see  cases  there  cited. 
Bee  also  Pomeroy's  Eq.  Jur.,  sees.  221,  1402;  Story's  Eq.  Jur., 
wc.  740.  We  are  of  opinion  that  the  demurrer,  on  this  ground 
Also,  should  have  been  overruled.  We  are  again  asked  to  sus- 
tain the  demurrer,  for  the  reason  that  the  complaint  does  not 
Allege  that  it  is  within  the  power  of  the  defendant  to  make 
the  conveyance,  in  pursuance  to  a  decree  of  the  court  so  re- 
requiring  him;  that  is  to  say,  the  complaint  should  allege 
that  the  defendant  was  still,  at  the  time  of  filing  the  com- 
plaint, the  owner  of  the  land.  The  incapacity  of  the  defend- 
ant to  perform,  to  be  an  excuse,  must  exist  at  the  time  of  the 
hearing.  If  he  did  not  possess  the  subject-matter  at  the  time 
of  making  the  contract,  this  does  not  constitute  legal  impos- 
sibility, if  he  acquired  it  subsequently,  at  or  before  the  hear- 
ing: Pomeroy's  Eq.  Jur.,  sec.  1406,  note  1,  and  cases  cited. 
We  do  not  now  know  what  may  be  made  to  appear  on  the 
hearing.  That  is  not  reached.  We  examine  now  only  a  de« 
murrer  to  the  complaint,  which  confesses  all  the  facts  alleged 
in  the  complaint.  The  complaint  alleges  that  the  defendant 
was  the  owner  on  September  24th,  when  he  executed  the 
writing.  He  has  never  withdrawn  his  offer  to  sell.  The  offer 
ripened  into  a  contract  October  11th.  The  complaint  was 
filed  the  same  day.  If  a  person,  having  executed  a  contract 
for  the  sale  of  lands,  knowingly  executes  any  other  agreement 
to  sell  or  dispose  of  the  same  lands  to  another  person,  he  is 
guilty  of  a  felony:  Crim.  Laws,  sec.  200.  Must  the  complaint 
allege  that  defendant  has  not  committed  a  felony?  If  defend- 
ant has  parted  with  the  land  od  interim^  it  is  a  fact  peculiarly 
within  his  own  knowledge, — knowledge  which  it  may  well  be 
impoBsibto  to  come  to  the  plaintiff. 

**  It  must  be  that  in  an  action  of  this  kind  the  complaint 
must  make  a  ease  in  which  the  defendant  is  at  least  able  to 


3A  Idk  v.  Leissb,  [Moatana^ 

perform ":  Joseph  r.  Holt,  37  Cal.  256.  Elliot,  C.  J.,  in  Co(- 
irM  y.  Cottrellf  81  lod.  88,  says:  "The  principal  objection 
urged  against  it  [the  complaint]  is,  that  the  first  paragraph 
does  not  allege  that  the  ancestor  of  the  appellants  had  anjr 
title  to  the  property  which  it  is  alleged  he  agreed  to  conyey, 
and  is  therefore  bad.  There  are  facts  stated  which  show  title 
in  the  decedent.  •  •  •  •  If  the  appellee  is  content  with  such 
title  as  a  conyeyance  from  the  heirs  of  the  deceased  yendor 
will  conyey,  the  appellants  should  not  be  allowed  to  preyent 
him  from  securing  it.  The  ancestor  had  bargained  away  all 
the  title  he  had,  and  whether  that  was  much  or  little,  the  ap* 
pellee's  contract  yested  in  him  the  right  to  haye  that  for 
which  he  had  contracted.  It  cannot  be  of  importance  to  ap- 
pellants whether  that  title  was  perfect  or  imperfect,  for  the 
appellee  has  a  right  to  it,  whatever  its  character  may  be.  If 
be  is  satisfied,  they  cannot  complain,  for  it  neyer  descended 
to  them,  but  had  yested  in  the  appellee  prior  to  the  death  of 
their  ancestor." 

In  the  case  before  us,  the  plaintiff  could  preserve  the  status 
in  quo,  against  innocent  purchasers  from  the  defendant,  by 
filing  a  notice  of  lis  pendens*  It  is  not  necessary  to  say  what 
might  be  our  yiews  upon  the  question  of  the  inability  of  the 
defendant  to  perform  on  the  appearance  of  further  facts  at  the 
hearing.  We  are  of  the  opinion,  under  all  the  circumstances 
of  this  case,  that  the  complaint  shows  a  prima  facie  case  as 
to  this  point,  and  that  the  demurrer  in  this  behalf  should  be 
overruled.  These  views  seem  to  us  to  be  the  exercise  of  a 
sound  discretion:  Schroeder  v.  Qemeinder,  10  Nev.  369;  Pome- 
roy's  Eq.  Jur.,  sees.  860,  1404. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  that  court  to  overrule 
the  demurrer. 

VxirDOB  AWD  Vendue  —  Option  to  Purchase  —  Ck)Nsn)ERATioH.  —  An 
agreement  or  promise  to  extend  the  time  for  the  exercise  of  an  option  ta 
bny,  nnsupported  by  a  consideration,  ia  a  mere  nudum  pactum^  and  ia  not 
•nforoeable:  Coleman  r.  Applegarlh,  68  Md.  21;  6  Am.  St.  Rep.  417,  and 
note.  The  tender  of  the  purchase  price  after  the  time  designated  in  the 
agreement  to  seU  will  not  entitle  the  vendee  to  specific  performance:  Martin 
T.  Morgan^  87  Cal.  203;  22  Am.  St.  Bep.  240,  and  note.  The  question  as  to 
whether  and  when  time  is  of  the  essence  of  a  contract  to  convey  land  die- 
•used  at  length:  Orten  r.  CoviUaudf  10  OaL  317;  70  Am.  Dec  726,  and  note. 

VBHDOBAin)  VsHDBB  — Void  Option  as  a  Coni-ikuino  Ofvkr  to  Sell. 
—An  option  to  bay  land,  though  void  on  account  of  an  extension  of  time, 
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maj  7«t  operate  m  a  ooatinning  offer,  until  withdrawn  by  the  party  making 
II:  Coleman  ▼.  Applegraih,  68  Md.  21;  6  Am.  St.  Rep.  417,  and  note. 

VmimoR  ABD  Ybtdsb  —  Statoti  or  Frauds.  —  A  memorandnm  of  a  nla 
ef  real  eetate  whieh  doee  not  name  or  deMribe  the  Tondor  b  deleofeiTas  Jtalb 
▼.  Jfmmktw^  1«  H.  T.  491;  19  Am.  8t  Bep.  6H  mmL  note. 
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(kmnrAL  Law —  Laxcbkt — Yarianok  BvrwmN  Allsoatioh  aitd  Promt. 
— >An  indietment  ehai^ng  grand  larceny  in  stealing  ''one  iron-gray 
lione,  a  gelding,"  k  not  enpported  by  proof  showing  the  theft  of  a 
^'hone"  or  "ooity"  and  the  varianoe  ia  fatal  to  convietion. 

Conviction  under  an  indictment  charging  grand  larceny  in 
stealing  ^  one  iron-gray  horse,  a  gelding.*'  Such  indictment 
was  drawn  under  a  statute  providing  that  '*  if  any  person  or 
persons  shall  steal,  or,  with  intent  to  steal,  shall  take,  carry, 
drive,  lead,  or  entice  away,  any  mare,  gelding,  stallion,  colt, 
foal  or  filly,  mule  or  ass,  ox,  cow,  bull,  stag,  heifer,  steer,  or 
calf,  being  the  property  of  another,  of  whatever  value,  he  or 
they  shall  be  deemed  guilty  of  grand  larceny."  On  the  trial, 
the  indictment  was  only  supported  by  proof  describing  the 
animal  alleged  to  have  been  stolen  as  a  ''  horse  "  or  '*  colt" 

F,  N.  and  8.  H.  Mclntirej  for  the  appellant. 
Henri  /.  HoBkell,  attorney-general^  for  the  state. 

De  Witt,  J.  A  horse  is  "  a  neighing  quadruped  used  in 
war,  draught,  and  carriage":  Johnson's  Diet.  Webster  uses 
the  term  in  two  senses:  1.  Generically,  as  the  animal  simply, 
including  all  variations  of  age,  sex,  and  condition;  2.  Spe- 
cially, as  indicating  the  male  in  distinction  to  the  female.  We 
believe  that  the  term  has  a  third  sense,  a  popular  sense,  as 
denoting  a  castrated  male  in  distinction  to  a  stallion.  The 
indictment  is  carelessly  drawn.  It  describes  the  animal  as 
"an  iron-gray  horse,  a  gelding."  A  ** gelding"  is  a  fully  cas- 
trated horse,  in  distinction  to  a  "stallion,"  who  is  possessed 
of  all  his  parts,  and  a  "ridgling,"  which  is  deprived  of  half 
of  them.  How  the  pleader  used  thp  word  "  horee  "  in  the  in- 
dictment we  can  determine  only  from  the  context.  If  he  em- 
ployed it  in  the  first  sense,  generically,  then  the  word  "  geld- 
ing," following,  defined  and  specialized  the  general  term,  and 
indicated  the  variety  of  "  horse  "  intended,  to  wit,  a  gelding; 
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and  the  allegation  amounts  to  a  charge  of  stealing  a  gelding. 
If  the  word  ''  horse"  were  used  in  the  second  sense,  it  is  equiv- 
alent to  alleging  that  the  animal  was  a  male,  and  then  by 
adding  the  word  '*  gelding,"  describing  the  kind  of  a  male; 
that  is,  a  "gelding,"  in  distinction  to  a  *' stallion.^  Again,  if 
the  word  ''  horse "  be  employed  in  its  most  restricted  sense, 
as  meaning  a  castrated  animal  of  the  species,  we  have  simply 
the  description  of  a  gelding.  We  conclude  that  the  indict- 
ment  describes  the  larceny  of  a  gelding.  Is  the  charge  proved 
by  evidence  of  the  stealing  of  a  '*  colt "  or  "  horse  "7 

The  statute  is  a  special  one,  making  the  taking  of  oertain 
animals  grand  larceny,  without  regard  to  the  amount  of  the 
value.    Statutes  similar  to  this  one  use  the  descriptive  terms 
*^  horse,  mare,  gelding,  colt,  filly,  ass,"  etc    Our  statute  omits 
the  word  '*  horse."    In  the  statutes  employing  this  word  as  a 
description  of  one  of  the  subjects  of  larceny,  '*  horse  "  meant 
the  unaltered  male  animal:   See  cases  infra.     Our  statute 
supplies  that  term  so  used  by  the  word  **  stallion."    In  the 
states  .having  the  statutes  referred  to,  it  is  held  that  an  in- 
dictment for  stealing  a  horse  is  not  supported  by  evidence  of 
larceny  of  a  gelding,  and  vice  verta:  Hooker  v.  StaU^  4  Ohio, 
848;  State  v.  Buckles,  26  Kan.  237;  Turley  v.  StaU,  8  Humph. 
823;  Jordt  v.  State,  31  Tex.  671;  98  Am.  Dec.  650;  Baahe  v. 
State,  28  Tex.  644;  Brieco  v.  State,  4  Tex.  App.  219;  80  Am. 
Rep.  162,  and  Texas  cases  cited  in  Bishop  on  Statutory  Grimes, 
sec.  248,  note  6;  Wharton's   Criminal  Evidence,  sec.  124; 
Wharton's  Precedents  on  Indictments,  415,  note  a;  State  v« 
Royster,  65  N.  C.  639;  State  v.  PlunUt^  2  Stew.  669.    Apply- 
ing the  doctrines  of  those  cases  to  the  descriptive  words  used 
in  our  statute,  an  indictment  for  the  larceny  of  a  stallion 
would  fail  on  proof  of  the  taking  of  a  gelding,  and  fnce  verea. 
In  the  case  at  bar,  the  larceny  alleged  is  of  a  gelding;  the 
proof  is  of  a  horse,  —  something  not  included  in  the  special 
statute  describing  the  subjects  of  larceny  within  the  purview 
of  its  special  provisions.     When  the  witnesses  testified  about 
a  horse,  they  meant  to  describe  something;  but  what  was  in 
their  minds  their  words  do  not  disclose.    If  they  used  the 
word  in  the  first  sense  indicated  above,  they  meant  *'  a  neigh- 
ing quadruped  used  in  war,  draught,  and  carriage,"  includ- 
ing not  only  males  and  females,  but  males  possessed  of  all  of 
the  gifts  of  nature,  or  deprived  of  such  endowments  by  the 
art  of  man,  and  stallions,  geldings,  ridglings,  and  mares,  old 
and  young,  grown  and  colts.    If  the  witnesses  confined  the 
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term  to  the  second  definition  of  a  horse,  which  we  have 
shown  obtains,  they  testified  about  a  stallion.  If  they  em- 
idoyed  the  word  in  the  third  and  most  restricted  sense,  they 
may  have  intended  a  gelding.  But  there  is  nothing  to  indicate 
that  such  was  the  signification.  Thus,  in  the  indictment,  we 
have  the  description  of  one  definite  well-known  object;  in  the 
proof,  a  term  which  may  be  applied  to  a  half-dozen  different 
objects.  The  matter  is  not  aided  if  we  take  the  testimony  that 
the  animal  was  simply  a  colt.  "Colt"  is  separately  named 
in  the  statute,  and  proof  of  stealing  a  colt  does  not  support 
an  indictment  for  taking  a  gelding,  under  this  specially  de- 
scriptive statute.  Not  only  is  the  weight  of  authority  with 
these  distinctions,  but  we  are  o(  opinion  that  they  are  well 
taken,  and  not  technical.  A  defendant  is  not  proven  guilty 
if  it  be  shown  that  he  took,  not  the  article  charged  in  the  in- 
dictment, but  may  have  taken  one  of  several  others,  when  the 
statute  specially  distinguishes  between  the  objects. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  triaL  

CBmniAL  Law — Labokht— Vamahob.  —  A  ridgling  (a  hatf-castntted 
hone)  ia  not  a  gelding  within  a  ttatota  providing  against  the  theft  of  "  any 
bona  gelding,  mare,  oolt,  aaa.  or  mnle ";  and  an  indictment  charging  the 
theft  of  a  gelding  is  not  supported  by  proof  that  the  animil  was  a  ridglingt 
Bfiito  ▼.  SuUe^  4  Tex.  App.  219;  SO  Am.  Rep.  162.  Under  the  same  statote 
■s  abofve,  where  the  indictment  charged  the  theft  of  a  iilly,  and  the  proof 
showed  the  theft  of  a  mare,  the  yarianoe  was  held  to  be  fatal:  £fUi^ford  r. 
Siate^  1  Tex.  App.  448;  28  Am.  Rep.  414.  An  indictment  for  stealing  a 
hone  is  not  sustained  by  proof  of  the  theft  of  a  gelding:  Jordt  y,  State^  SI 
Tex.  671;  OS  Am.  Deeu  660,  snd  note.  An  indictment  charging  the  theft  of 
a  trunk  from  a  warehouse  is  not  sustained  by  proof  that  it  was  takeo  from 
pasMflswaj  in  a  dapots  Ljfnek  t.  SUiU,  SS  Ala.  18L 
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LiQOoa  Laws  —  Social  Club  —  Liobnss.  —  A  social  dnb^  incorporated  for 
literary,  educational,  social,  and  mutual  improvement  purpooes,  and  not 
to  evade  the  liquor  laws,  and  which  keeps  a  stock  of  liquors,  furnished 
its  members  only,  without  profit  to  itseU,  is  not  a  retail  liquor  seller 
within  the  meaning  of  a  statute  imposing  a  license  on  all  persons  who 
deal  in,  sell,  or  dispose  of  intoxicating  liquors  at  retail. 

FlaOTiGi  o>  Afpbal.  — The  appellate  court  cannot  review  the  evidence  In 
the  transcript  on  appeal,  for  the  parpose  of  finding  the  facts  and  ordsr- 
ing  judgment  to  be  entered  accordingly. 
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Bach  afid  BtLck^  for  the  appellant 

Henri  J,  HasheUj  attomey^eneral^  and  C  B.  Nolanj  eownig 
aUorney^  for  the  respondent. 

Blake,  C.  J«  This  is  an  appeal  from  a  jadgment  which 
was  entered  against  the  Montana  Club|  for  the  recovery  of  a 
license  tax,  under  the  following  statute:  ''All  persons  who 
deal  in,  sell,  or  dispose  of,  directly  or  indirectly,  any  spiritu- 
ous,  alcoholic,  vinous,  or  malt  liquors  in  any  quantity  lees 
than  one  quart  shall,  before  the  transaction  of  such  business, 
obtain  a  license,  for  which  he  or  they  shall  pay  as  follows  ": 
SUts.  15th  Ex.  Sess.  74. 

The  Montana  Club  was  incorporated  under  the  laws  of  the 
territory,  and  the  articles  contained  the  following  certificate: 
'*  The  particular  business  or  objects  for  which  the  association 
is  formed  are  as  follows,  to  wit,  for  literary,  educational,  and 
social  purposes,  and  for  mutual  improvement  and  benefit, 
and  to  maintain  in  the  said  city  of  Helena,  in  said  county 
and  territory,  apartments  fitted  with  the  proper  fixtures,  and 
furnished  with  the  proper  furniture  and  appurtenances,  to  be 
used  for  said  purposes  by  ourselves,  and  our  associates  and 
successors,  and  to  do  each  and  every  other  act  and  thing  ne- 
cessary and  convenient  for  the  maintenance  and  perpetuation 
of  a  social  club  in  said  city  of  Helena."  The  articles  bear  the 
date  of  March  23,  1885.    . 

The  transcript  contains  an  admission,  in  these  words:  ''It 
was  also  admitted  by  the  counsel  for  the  state  that  the  mem- 
bership is  about  225;  that  members  pay  their  annual  dues,  in 
the  case  of  resident  members,  $40  a  year,  and  in  case  of  non- 
resident members,  $20  a  year,  and  an  initiation  fee  of  $100; 
that  the  club  pays  a  rental  for  its  rooms  of  $100  dollars  a 
month;  and  it  employs  a  steward  at  a  salary  of  $100  a  month; 
employs  a  bar-keeper,  a  man  who  takes  charge  of  what  is 
called  the  bar  of  the  club,  at  $100  a  month,  and  three  other 
employees,  at  salaries  of  about  $75  a  month  each."  It  is  also 
conceded  by  counsel  that  the  club  has  a  library  and  maga- 
zines and  newspapers  for  the  use  of  the  members;  that  per- 
sons who  do  not  reside  in  the  city  of  Helena  can  be  admitted 
to  the  privileges  of  the  corporation  for  the  period  of  ten  days 
upon  the  receipt  of  a  card  from  a  member;  that  the  invited 
guests  and  members  can  obtain  at  the  bar  of  the  club  all  the 
liquors  which  are  mentioned  in  the  statute  supra^  upon  a  com- 
pliance with  the  rules;  and  the  member  who  introduces  a 
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▼ititor  it  respoDBible  for  the  indebted  dobs  which  may  be  in- 
forred  thereby,  although  the  latter  is  primarily  liable.  It  ifl 
farther  ahown  that  the  daily  receipts  from  the  disposal  of  the 
BqDors  by  the  dub  amounted  to  forty  dollars. 

The  following  among  other  findings  were  made  by  the  court 
below:  *^  That  on  the  first  day  of  April,  A.  D.  1890,  at  Helena, 
•aid  county  and  state,  the  defendant  corporation,  through  its 
agents,  did  sell  and  dispose  of  spirituous,  vinous,  and  malt 
fiquors  in  quantities  less  than  a  quart  to  its  members,  perma- 
nent and  temxK>rary,  and  continues  so  to  do,  and  has  made 
■ales  of  liquors  as  aforesaid  to  persons  from  abroad  who,  ao* 
eording  to  the  rules  of  the  club,  had  secured  a  temporary  or 
proTisional  membership;  •  •  •  •  that  the  liquors  disposed  of 
by  said  defendant  corporation  were  the  property  of  said  cor- 
poration,  and  were  purchased  by  said  corporation  with  corpo* 
rate  funds;  •  •  •  •  that  said  liquors  were  disposed  of  at  a 
profit  by  said  club." 

The  conclusions  ot  law  were  stated  as  follows:  *^  1.  That 
the  disposal  of  liquors  by  the  club  to  its  members,  permanent 
ind  temporary,  constitutes  a  sale  of  said  liquors;  2.  That 
the  sale  of  liquors  by  the  club  to  its  members  constitutes  a 
business,  for  the  carrying  on  of  which  the  club  is  liable  for  the 
payment  of  a  license."  The  fourth  specification  of  errors  is, 
that  "there  is  no  evidence  to  show,  or  to  justify  the  finding  of 
bet  by  the  court,  that  the  defendant  has  ever  disposed  of 
Bquors  of  any  kind  at  a  profit"  An  examination  of  the  tes* 
timony  compels  us  to  sustain  this  proposition.  Four  wit^ 
nesses  were  called  for  the  state,  and  testified  upon  this  point. 
Three  of  them  were  officers  of  the  dub,  and  stated  positively 
that  there  was  no  profit  in  the  sales  of  the  liquors  at  the  bar, 
and  that  a  committee  adjusted  the  prices  for  the  sole  pur* 
pose  of  paying  the  expenses  thereof,  including  the  purchases. 
Another  person  testified:  '^Of  my  own  personal  knowledge  I 
don't  know  of  any  profit  made  there  to-day."  The  foregoing 
finding  must  be  set  aside  and  disregarded  in  reviewing  the 
legal  questions  which  are  before  us. 

The  authorities  which  discuss  the  problems  to  be  solved  in 
ttis  case  cannot  be  reconciled.  Some  of  the  decisions  which 
have  been  dted  relate  to  associations  that  have  been  organized 
tof  the  purpose  of  evading  and  violating  the  law  restraining 
the  sale  of  intoxicating  liquors.  They  are  inapplicable  to  the 
present  inquiry,  for  no  charge  of  this  nature  has  been  uttered 
against  tiie  iqvpellant.    Such  is  8iat$  ▼•  Mercer^  82  lowa^  40Sr 
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In  the  opinion  of  the  court,  Mr.  Justice  Beck  referred  to  the 
articles  of  association  of  the  Wintorset  Social  Club,  and  said: 
^  They  appear,  by  the  statement  of  counsel,  to  have  been  noth- 
ing more  than  the  foundation  of  an  organization  the  object 
and  intent  of  which  was  to  evade  the  law  for  the  suppression 
of  intemperanoe, — a  rather  clumsy  device  by  which  the  de* 
fendant  and  the  members  of  the  *  social  club '  hoped  to  defeat 
that  law  and  establish  a  place  of  resort  where  they  could  be 
supplied  with  intoxicating  liquors  for  unlawful  use.  The  fact 
that  under  the  arrangement  of  selling  tickets  the  members  of 
the  olub  became  the  owners  of  the  liquors  to  the  extent  of  the 
money  paid  does  not  make  the  sale  of  the  liquors  in  that  way 
lawful^  The  statute  which  was  interpreted  by  the  court 
formed  a  part  of  what  is  generally  designated  as  a  prohibitory 
liquor  law,  and  did  not  relate  to  any  system  of  taxation.  The 
case  of  MarmofU  v.  State^  48  Ind.  21,  belongs  to  the  same  class, 
and  the  opinion  says  that  'Hhe  appellant  was  indicted,  tried, 
and  convicted,  in  the  court  below,  for  selling  intoxicating 
liquors  on  Sunday,  and  permitting  them  to  be  drunk  upon 
the  premises.^'  Chief  Justioe  Buskirk,  in  the  opinion,  gives  at 
length  the  statement  of  facts  concerning  the  Modock  Club, 
and  proceeds:  ''  It  is  agreed  that  each  member,  upon  his  ini- 
tiation, pays  fifty  cents,  and  thereafter  a  monthly  assessment 
of  ten  cents,  to  form  the  basis  of  a  fund  for  payment  of  ex* 
penses  and  reliefs  of  the  society;  and  that  the  money  received 
for  each  glass  of  beer  drawn  for  and  used  by  a  member  of 
said  asBociation  goes  into  the  society's  treasury,  to  keep  up 
its  funds  for  payment  of  expenses,  procuring  refreshments, 
and  for  reliefs;  which  expenses  are  for  fuel,  rents  of*  hall, 
newspapers,  the  beer  used,  and  the  donations  or  reliefs  pay- 
able  to  each  member  of  said  association  who,  from  sickness 
or  other  mishaps,  may  require  assistance;  and  a  standing 
committee  from  the  members  of  said  society  is  appointed  to 
see  after  and  inquire  into»  and  direct  the  payment  of  necessary 
reliefis  in,  all  such  cases.  •  •  •  •  When  the  society  appointed 
the  appellant  its  agent  for  the  sale  of  its  beer  to  the  members 
of  the  association,  it  consented  that  each  member  might  be- 
oome  the  owner  of  such  portion  of  the  partnership  property  as 
he  might  be  willing  to  pay  for,  and  appropriate  it  to  his  in- 
dividual use.  If  the  transaction  set  out  in  the  agreed  state- 
ment of  facts  be  not  an  evasion  and  violation  of  the  law,  then 
a  number  of  persons  may  do  that  lawfully  which  if  done  by 
one  person  would  be  unlawfliL    It  would  be  a  reproaoh  te  the 
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Jav  and  its  administration,  if  a  combination  of  persons  could, 
bysneh  an  arrangement,  evade  the  law  and  thwart  the  legisla- 
tive wilL"  To  the  same  effect  are  Riekari  t.  People^  79  HI.  85; 
8taU  T.  Horacek,  41  Kan.  87;  SiaU  v.  Loekyear,  95  N.  C.  633; 
G9  Am.  Rep.  287.  It  should  be  observed  that  these  citations 
support  the  contention  of  the  respondent  that  the  transaclion 
which  is  described  in  the  case  at  bar  possessed  the  elements 
of  a  sale.  It  must  be  further  admitted  that  the  following  au- 
thorities are  directly  in  point,  and  uphold  the  ruling  of  the 
court  below:  United  States  v.  Wittigj  2  Low.  466;  Martin  v. 
8iaU^  59  Ala.  84;  People  t.  Andrews,  115  N.  Y.  427;  People  v. 
Soule,  74  Mich.  250;  Chesapeake  Clvb  r.  State,  63  Md.  446; 
SiaU  T.  Essex  Club,  58  N.  J.  L.  99.  They  assert  generally  that 
the  property  which  belonged  to  the  corporatica  or  club  has 
been  transferred  for  a  valuable  consideration  to  persons  who 
have  received  it;  that  the  intonlion  or  good  faith  of  the  mem- 
bers who  authorized  such  acts  is  immaterial;  and  that  the  law 
contemplates  that  the  license  shall  be  paid  for  the  disposal  of 
liquors  in  this  manner.  The  opinions  in  some  of  these  cases 
are  elaborate  essays  upon  the  question  under  consideration, 
and  their  conclusions  have  been  fairly  announced.  We  do 
not  deny  their  weight,  and  will  not  attempt  to  refute  the  rea- 
Mms  upon  which  they  are  founded,  and  will  go  further,  and 
say  that  the  controversy  is  suirrounded  by  uncertainty. 

There  are,  however,  well-considered  cases  in  which  a  con- 
trary view  has  been  expressed:  Chraff  v.  Evans,  8  Q.  B.  Div.  378; 
Tennessee  Club  v.  Dufyer,  11  Lea,  452;  47  Am.  Rep.  298;  Seim 
V.  Staie,  55  Md.  566;  89  Am.  Rep.  419;  Commonwealth  v. 
SmiUh,  102  Mass.  144;  Commonwealth  v.  Pomphret,  137  Mass. 
664;  60  Am.  Rep.  340;  Commonwealth  v.  Ewig,  145  Mass.  119. 
In  OraffY.  Etfans,  8  Q.  B.  Div.  373,  Mr.  Justice  Field  said: 
''In  construing  a  statute  like  the  present,  by  which  a  penalty 
is  imposed,  we  must  look  strictly  at  the  language,  in  order  to 
see  whether  the  person  against  whom  the  penalty  is  sought 
to  be  enforced  has  committed  an  offense  within  the  section. 
It  is  not  disputed  that  the  club  was  bona  fide  a  club« 
I  think  the  true  construction  of  the  rule  is,  that  the  members 
were  the  joint  owners  of  the  general  property  in  all  the  goods 
of  the  dub,  and  that  the  trustees  were  their  agents  with  re- 
spect to  the  general  property  in  the  goods,  although  they  bad 
other  agents  with  respect  to  special  properties  in  some  of  the 
goods.  I  am  unable  to  follow  the  reasoning  of  the  learned 
inaipMrato  in  saying  that  the  question  depends  upon  whether 
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or  nol  a  profit  was  made  upon  the  sale  of  the  liquors.  •  •  •  • 
The  section  must  be  construed  by  looking  at  the  language 
used,  and  taking  a  large  view  of  the  object  of  the  legislation. 
The  legislature  have  come  to  the  conclusion  that  it  is  unad* 
visable  that  intoxicating  liquors  should  be  sold  anywhere 
without  a  license.  The  enactment  is  limited  to  'sales'  of  in- 
toxicating liquors,  and  only  seems  aimed  at  sales  by  retail 
traders,  because  the  wholesale  trader  is  not  tohched.  The 
question  here  is,  Did  Oraff,  the  manager,  who  supplied  the 
liquors  to  Foster,  effect  a  'sale'  by  retail?  I  think  not.  I 
think  Foster  was  an  owner  of  the  property,  together  with  all 
the  other  members  of  the  club.  Any  member  was  entitled  to 
obtain  the  goods  on  payment  of  the  price.  A  sale  involves 
the  element  of  a  bargain.  There  was  no  bargain  here,  nor 
any  contract  with  Graff  with  respect  to  the  goods.  Foster 
was  acting  upon  his  rights  as  a  member  of  the  club,  not  by 
reason  of  any  new  contract,  but  under  his  old  contract  of  as- 
sociation, by  which  he  subscribed  a  sum  to  the  funds  of  the 
club,  and  became  entitled  to  have  ale  and  whisky  supplied 

to  liim  as  a  member,  at  a  certain  price There  was  no 

contract  between  two  persons,  because  Foster  was  vendor  as 
well  as  buyer I  think  it  was  a  transfer  of  a  special  prop- 
erty in  the  goods  to  Foster,  which  was  not  a  sale  within  the 
meaning  of  the  section."  Mr/ Justice  Huddleston  concurred, 
and  said:  ''It  seems  to  me  clear  that  Foster  had  a  property, 
or  at  least  an  interest,  in  the  goods  which  were  transferred 
to  him.  Mr.  Hill  rightly  designated  that  interest  as  a  one 
eleven-hundredth  share.  Foster,  on  payment,  got  from  the 
barman  who  served  him  the  interest  of  the  other  1,099  mem- 
bers,  who  thereby  transferred  their  interest  to  him.  There 
was  no  transfer  of  the  general  or  absolute  property  in  the 
goods  to  Foster,  but  a  transfer  of  a  special  interest.  That, 
in  my  view,  was  the  result  of  the  transaction.  I  oannot 
think  it  was  a  sale  of  intoxicating  liquors  by  retail. 

In  Seim  v.  State,  56  Md.  566,  S9  Am.  Rep.  419,  Chief  Jus- 
tice  Bartol,  for  the  court,  said:  "  It  will  be  observed  that  the 
license  laws  (Code,  art.  57),  which  forbid  the  sale  or  barter 
of  spirituous  or  fermented  liquors  without  a  license,  have 
never  been  construed  as  applicable  to  social  olubs,  of  whieh 
there  are  several  in  Baltimore  City,  where  liquors  are  jmo- 
oured  for  the  use  of  the  members,  and  are  Aimished  to  them 
in  the  manner  described  in  the  present  case;  and  we  think  it 
fery  clear  that  no  license  is  required,  for  the  reason  that  such 
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a  transaction  is  not  a  sale,  within  the  meaning  of  the  license 
laws.  And  by  a  parity  of  reason,  we  conclude  that  the  mem- 
bers of  such  associations  as  the  Concordia  is  admitted  to 
be,  who  obtain  refreshments  and  liquors  at  the  club,  by  pay- 
ing into  the  common  fund  the  price  fixed  by  the  regulation  of 
the  society,  cannot  be  said  in  any  sense  to  buy  them  from  the 
corj>oration,  nor  can  the  corporation  be  said  to  sell  them  to 

the  members,  within  the  meaning  of  the  act  of  1866 

The  society  is  not  an  ordinary  corporation;  but  a  voluntary 
association  or  club  united  for  social  purposes,  —  each  member 
most  be  elected,  and  each  is  joint  owner  of  the  property  and 
assets,  and  entitled  to  the  privileges  of  the  society  as  long  as 
he  remains  a  member.  Among  these  privileges  is  that  of  par* 
taking  of  the  provisions  and  refreshments  provided  for  the 
vae  of  the  members.  These  are  not  sold  to  him  by  the  cor- 
poration, but  furnished  to  him  by  the  steward,  upon  his  pay- 
ing into  the  common  fund  what  is  equivalent  to  the  cost  of 
the  articles  furnished,  and  what  is  so  paid  is  expended  in 
keeping  up  the  supply  for  the  use  of  the  members.  Such  a 
transaction  is  not  a  barter  or  sale  in  the  way  of  trade,  and 
therefore  not  within  the  purview  or  meaning  of  the  act  of 
1886."  In  Chesapeake  Club  y.  State,  63  Md.  446,  the  doctrine 
of  Seim  ▼.  Siate^  55  Md.  566, 39  Am.  Rep.  419,  was  recognized, 
but  held  inapplicable,  and  the  court  said:  *^The  language  of 
the  Sunday  law  of  1866,  under  which  the  case  of  Seim  v. 
SiaU^  55  Md.  566,  89  Am.  Rep.  419,  was  decided,  is  altogether 
different  from  that  of  the  act  of  1882,  chapter  112;  and  the 
decision  in  that  case  would  seem  to  have  been  in  the  mind  of 
the  framers  of  the  act  of  1882,  chapter  112;  for  by  the  latter 
let  terms  are  employed  more  comprehensive,  especially  those 
making  the  act  applicable  to  associations  and  corporationSi 
than  are  to  be  found  in  the  Sunday  law  of  1866." 

A  comparison  of  the  statutes  of  the  state  of  Maryland 
which  are  referred  to  in  Seim  v.  State j  55  Md.  666,  39  Am. 
Rep.  419,  and  Chesapeake  Club  y.  State,  63  Md.  446,  illus- 
trates clearly  the  distinctions  which  have  been  pointed  out. 
La  the  first  case,  the  court  construed  an  act  providing  that 
^no  person  in  this  state  shall  sell,  dispose  of^  barter,  or,  if  a 
dealer  in  any  one  or  more  of  the  articles  of  merchandise  in 
this  section  mentioned,  shall  give  away,  on  the  sabbath  day^ 
•  .  •  •  any  •  •  .  .  spirituous  or  fermented  liquors."  In  the 
last  case,  the  court  interpreted  a  statute  embodying  these 
^uses:  ^^  If  any  person  or  persons,  house,  company,  corpora- 
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tion  or  association,  or  body  corporate,  shall  sell,  directly  or 
indirectly,  at  any  place,  or  give  away  at  his,  her,  their,  or  its 
place  of  business,  any  spirituous  or  fermented  liquors.''  And 
'*  in  case  of  any  violation  of  any  provisions  of  this  act  by  any 
company,  corporation,  or  association,  each  or  any  member  of 
such  company,  corporation,  or  association  shall  be  liable,  and 
shall  suffer  imprisonment."  In  People  v.  Souhj  74  Mich.  260, 
this  statue  was  under  consideration:  ''All  saloons,  restau- 
rants, bars  in  taverns,  or  elsewhere,  and  all  other  places,  ex- 
cept drug-stores,  where  any  of  the  liquors  mentioned  in  this 
act  are  sold  or  kept  for  sale."  In  CommontoeaUh  v.  Pomphret^ 
187  Mass.  664,  60  Am.  Rep.  840,  the  court  cities  Ccmnun^ 
wealth  V.  Smithy  102  Mass.  144,  and  the  statutes  in  force 
when  the  decision  was  made,  and  Mr.  Justice  Field  says,  in 
the  opinion:  "  Nothing  is  contained  in  that  act,  or  in  any 
subsequent  acts,  which,  in  terms,  relates  to  clubs,  until  the 

statute  of  1881,  chapter  226,  was  passed The  inten- 

tion  of  this  statute,  however,  plainly,  is  to  distinguish  between 
clubs  in  those  cities  and  towns  whose  inhabitants  vote  to 
grant  licenses,  and  clubs  in  those  whose  inhabitants  vote  not 
to  grant  licenseSy  and  unlicensed  clubs  in  the  former  cities 
and  towns  are  left  to  be  dealt  with  under  other  statutes.'^ 
The  statute  of  1881  which  is  mentioned  in  the  opinion  uses 
this  language:  ^*  In  any  city  or  town  in  which  the  inhabitants 
vote  •  •  •  •  that  licenses  shall  not  be  granted,  all  buildings  or 
places  therein  used  by  clubs  for  the  purpose  of  selling,  distrib- 
uting, or  dispensing  intoxicating  liquor  to  their  members  or 
others  shall  be  deemed  common  nuisances;  and  whoever 
keeps  or  maintains,  or  assists  in  keeping  or  maintaining,  suoh 
a  common  nuisance  shall  be  punished."  The  court  in  Coiti- 
montoealth  v.  Pamphret^  187  Mass.  664,  60  Am.  Rep.  840, 
stated:  /'It  must  be  assumed  that  the  decision  in  Commoti* 
wealth  V.  Smithy  102  Mass.  144,  was  known  to  the  legislature 
at  the  time  the  existing  statutes  were  passed.  The  inference 
is,  that  the  legislature  intended  that  unlicensed  clubs  in 
cities  and  towns  whose  inhabitants  vote  to  grant  licenses 
must  be  dealt  with  according  to  the  construction  given  by 
this  court  to  statutory  provisions  similar  to  those  in  existing 
statutes  prohibiting  the  sale,  or  exposing  or  keeping  for  sale, 
of  intoxicating  liquors." 

The  amendments  which  have  been  incorporated  in  the  laws 
concerning  licenses  are  instructive.  The  Revised  Statutes 
provided  for  the  payment  of  certain  sums  by  ^*  any  person  or 
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persons  who  shall  keep  any  honse,  or  saloon,  or  room,  where 
anj  banking  game  or  other  game  of  chance  is  dealt  or  played 
for  money  ":  Rev.  Stats.,  5th  div.,  sec.  805.  This  section  was 
amended  to  read:  ^*Any  person  or  persons,  or  association  of 
persons,  who  shall  keep  any  house  or  saloon,  or  room  or  club- 
rooms,  where  any  banking  game  or  other  game  of  chance  is 
dealt  or  played  for  money  ":  Stats.  13th  Sess.  47.  The  last 
provisions  and  the  act  under  which  judgment  was  entered 
against  the  appellant  are  found  in  the  Compiled  Statutes,  fifth 
division,  sections  1346  and  1350.  In  1887  these  sections  were 
amended  in  some  respects,  but  the  peculiar  phraseology  which 
has  been  specified  was  retained:  Stats.  13th  Extra  Sess.  74, 
75.  The  decisions  involving  the  liability  of  the  appellant  to 
pay  the  license  under  our  statute  are  contradictory,  but  a 
slight  modification  by  the  legislative  power  would  decide 
plainly  and  finally  the  question.  There  is  no  room  for  con* 
stming  the  act  relating  to  gambling  games.  When  these  dis- 
tinctions are  so  carefully  preserved,  it  is  a  reasonable  infer- 
ence thai  the  legislature  did  not  designate  the  business  of 
the  appellant  in  framing  the  law  defining  licenses. 

The  court  below  erred  in  its  findings  and  oondosions  that 
the  Montana  Club  at  the  times  set  forth  in  the  complaint 
made  sales  of  intoxicating  liquors.  This  court  cannot  review 
the  evidence  in  the  transcript  and  find  the  facts  and  order 
judgment  to  be  entered  accordingly:  Bariley  t.  TieUke^  2 
Mont  435;  Chunuuero  v.  Vial,  8  Mont  876. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  he 
reversed,  with  costs,  and  that  the  order  overruling  the  motion 
for  a  new  trial  be  reversed,  and  that  the  cause  he  remanded 
for  a  new  triaL 
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or  LiQUoa  Laws.  —  In  nearly  every  stote  of  tiie  Union  aooinl  elnbe  oiie% 
■ome  of  which  are  incorporated,  and  others  are  aot^  and  which  are  conducted 
for  the  nae  of  members  only,  to  provide  for  their  rational  entertainment  and 
amnaemenfe,  both  intellectoal  and  sociaL    They  generaUy  transact  no  basi> 
■ess  whatsoever  for  the  pnrpoee  of  making  any  profti,  directly  or  indirectly^ 
for  themselves  or  their  members,  and  the  inoome  derived  from  various 
isnrces  is  applied  solely  to  defraying  the  expenses  of  the  organisation  or  in- 
eerporation.    Their  soaroea  of  income  generally  consist  of  an  entrance  or 
membership  fee.  collected  from  each  new  meml»er,  and  snch  monthly  due* 
M  shall  be  assessed  by  the  management  or  board  of  directors  each  motitlv 
tsgether  with  money  paid  by  members  for  what  fefreshments,  liqaors,  aaA 
eigsrs  they  obtain  for  their  personal  nse,  or  that  of  their  especially  invito^ 
Iriends,  at  the  dab-hoase,  and  snch  additional  assessments,  fines,  and  penal- 
tiss  ss  may  be^  from  time  to  time,  imposed  upon  the  members.    The  money 
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ibos  rteeiTed  it  expended  in  P'lying  the  cnrrent  expenses  of  the  club,  an<l 
the  other  enumerated  aonrces  of  income  are  seldom  sufficient  to  meet  snch 
expenses  without  the  imposition  of  additional  assessments.  The  spirituons 
and  Fermented  liquors  consumed  by  the  members  are  bought  by  the  club, 
uMiI  kept  therein  under  charge  of  a  steward  or  manager,  an  employee  of  the 
cinb,  under  the  snpervision  and  control  of  the  board  of  directors.  The 
m^mbf^rs  of  the  club,  and  no  other  persons,  except  especially  invited  guests, 
can  get  what  liquors  they  want,  by  a  meml)er  calling  for  them  upon  the 
steward  and  paying  a  price  fixed  by  the  regulations  of  the  club,  either  at 
ihe  time,  or  at  the  end  of  each  month,  or  at  such  other  time  as  such  regula- 
tions may  require.  This  price  for  the  liqaor  is  fixed  and  paid,  not  for  the 
purpose  of  making  any  profit,  either  directly  or  indirectly,  but  merely  for 
the  purpose  of  covering  the  outlay  in  the  purchase  thereof  by  the  corpora- 
tion or  organization.  Tlie  moneys  received  are  used  to  replenish  the  stock 
of  liquors  so  kept  for  the  use  of  the  niembers,  and  the  expenses  atteiMlaut 
up6n  the  keeping  and  serving  tlureof  at  the  club-house,  and  other  expenses 
of  •  the  club. 

The  question  whether  or  not  the  furnishing  of  intoxicating  or  fermented 
liquor  by  a  club  to  its  members  in  the  manner  above  stated  constitutes  a 
sale  in  violation  of  laws  prohibiting  sales,  or  whether  or  not  it  constitutes 
a  sale  within  the  meaning  of  a  law  requiring  a  license  before  one  can  engage 
in  retailing  such  liquor,  has  been  the  subject  of  various  and  conflicting  de« 
cisions  by  a  number  of  the  appellate  courts  of  the  country.  While  the 
cases  cannot  be  reconciled,  the  current  as  well  as  the  weight  of  authority  ia 
undoubtedly  in  favor  of  the  rule  that  the  distribution  aud  consumption  of 
liquors  in  a  club  by  its  members  in  the  manner  above  stated  is  a  sale,  and  a 
violation  of  laws  of  the  nature  stated. 

The  cases  sustaining  this  doctrine  may  be  grouped  thus:  State  ▼.  IfeiK, 
108  N.  G.  787;  StaU  v.  Ijorkyear,  95  N.  C.  633;  59  Am.  Rep.  287;  State  v. 
Horacek,  41  Kan.  87;  StaU  v.  TindalL,  40  Mo.  App.  271;  People  v.  Soitle^  74 
Mich.  250;  State  v.  Essex  Club,  53  N.  J.  L.  09;  People  v.  Andretos,  115  N.  Y. 
427;  Afaj-tin  y.  State,  69  Ala.  34;  Mnrmont  v.  Htate,  48  Ind.  21;  Cliesopeake 
Clttb  T.  StaU,  63  Md.  446;  SttfU  v.  ffaaton  Social  etc  Club,  73  Md.  97.  The 
above  cases  SEiaintain,  eliminating  all  question  of  liad  faith  in  the  organiza- 
tion of  the  club,  that  the  distribution  of  liquors  by  a  bona  fide  club  among 
its  members  is  a  sale  within  the  inhibition  of  the  liquor  laws,  while  other 
cases  hold  that  such  distribution  is  a  sale,  on  the  ground  that  the  organiza- 
tion of  such  a  club  is  a  mere  clumsy  device  to  evade  such  laws:  Stale  t. 
Mercer,  32  Iowa,  405;  RldoaH  v.  Pevple,  79  III.  85;  StaU  v.  Tindall,  40  Mo. 
App.  271. 

In  the  well-considere<l  ease  of  People  v.  Soale;  74  Mich.  250,  Morse,  J., 
delivering  the  opinion  of  the  eotirt,  said:  "The  eleineut  of  bad  faith  in  the 
organization  of  this  dub,  which  has  been  made  to  play  an  important  part  in 
the  disposition  of  the  main  question  involved  here  by  some  of  the  courts, 
seems  !•  be  eliminated  from  this  record.  The  question  is  fairly  raised 
whether  a  club  properly  organized,  aud  in  good  faith,  under  act  No.  22, 
Laws  of  1883,  can  distribute  liquors  among  its  members,  receiving  pay  for 
such  liquors  as  they  are  distributed  by  the  glass,  the  proceeds  to  go  into  the 
treasury  of  the  club,  to  be  used  in  purchasing  other  liquors  or  in  paying 
expenses,  without  being  liable  under  the  laws  of  this  state  to  pay  a  retail 
tax  for  selling  such  liquors.  There  is  a  diversity  of  opinion  among  the 
authorities  on  thid  question.  Before  examining  the  same,  it  seems  to  us  to 
be  pn»per  to  examine  the  pol*cy  of  our  present  laws  on  the  subji^ot  of  the 
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■le  of  inioxicatiDg  liqoors.    In  1875,  the  legialatnre  repealed  the  prohibitory 
Uw,  which  had  been  on  trial  for  twenty  years,  and  adopted  in  tta  stead  the 
principle  of  restriction  and  taxation  of  the  liquor  traffic     Thk  method  of 
dealiag  with  the  sale  of  liquors  has  prevailed  up  to  the  present  time.     This 
dob  was  formed  in  March,  1888,  while  the  local-option  law,  sinoe  declared 
inoperative  by  this  court,  was  upon  the  statute-books,  and  a'pparently  liable 
to  enforcement.     It  cannot,  howoTer,  in  the  light  of  this  record,  be  said 
that  thia  club  was  organized  for  the  express  purpose  of  evading  this  law,  nor 
is  it  to  be  considered  in  the  determination  of  this  case.     The  local  option  law 
was  never  in  force  for  a  moment  in  Kent  County,  and  no  election  was  held 
or  cal]</<l  under  that  act.     The  tax  law  was  in  full  force  and  effect  at  the  time 
of  the  organization  of  this  clnb,  and  at  the  time  of  the  sales  of  liquor  com- 
plained of  in  this  prosecution.     The  law  provides  for  the  payment  of  a  tax 
by  retail  dealers  in  liquors,  and  a  retail  dealer  is  defined  as  foUews:  *  Re- 
tail dealers  of  spiritous  or  intoxicating  liquors,  and  brewed,  mall»  aad  fer- 
mented liquors,  shall  be  held  and  deemed  to  include  all  persona  who  sell  angr 
of  such  liquors  by  the  drink,  and  in  quantities  of  three  gallons  or  less,  or 
one  dozen  quart  bottles  or  less,  at  any  one  time,  to  any  person  or  pervons: 
8ea  2,  Act  No.  313,  Laws  of  1887.     Upon  the  '  business  of  selling '  liquors  al 
retail,  the  tax  is  fixed  at  five  hundred  dollars  per  annum.     Any  person  or 
persons  engaged  in  the  business  of  selling  liquors  without  the  payment  of 
the  tax  in  full  are  deemed  to  be  guilty  of  a  misdemeanor,  and  upon  convie- 
tiou  shall  be  punished  by  a  fine  of  not  more  than  two  hundred  dollars,  and 
costs  uf  prosecution,  or  by  imprisonment  in  the  county  jail  not  less  than  ten 
days  or  more  than  ninety  days,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court:  Sea  7,  Act  No.  313,  Laws  of  1887.    This  provision 
of  the  law  was  not  aimed  at  saloons  or  public  bars  alone,  bat  it  is  further 
provided  in  the  act  that  'all  saloons,  restaurants,  bars  in  taverns  or  else- 
where, and  all  other  places,  except  drug-stores,  where  any  of  the  liquet* 
oientiooed  in  this  act  are  sold  or  kept  for  sale,  either  at  wholesale  or  retalU 
shall  be  closed  on  the  first  day  of  the  week,'  etc.:  Sea.  17,  Act  No.  313, 
Laws  of  1887.    It  must  be  held,  I  think,  that  the  liquors  purchased  and  kept 
by  this  club  were,  before  they  were  dealt  out  to  the  members,  the  property 
of.the  corporation.     When  the  liquor  was  passed  by  the  agent  of  the  corpo- 
ration, the  respondent  in  this  oaae^  over  to  the  individual  member,  it  becamie 
his  property,  and  was  a  sale  to  him,  as  he  paid  for  it  when  it  was  delivered 
to  him.     He  could  then  do  with  it  as  he  pleased, —  drink  it  himself,  give  it 
to  a  friend  to  drink,  or  throw  it  away.    Being  sold  within  the  quantity 
prescribed  by  statate,  it  was  a  sale  by  retail,  and,  the  corporation  or  its 
agent  making  a  business  of  it,  the  sales  constituted  the  '  business  of  selling ' 
by  retaiL     The  law  includes  all  persons,  and  the  places  of  sale  prohibited 
without  the  payment  of  the  tax  are  not  limited.    It  reaches  a  dub-house 
or  a  private  house,   as  well  as  a  saloon  or  tavern.    The  object  of  the 
law  is   to  tax   the  business  wherever  found,  or    by  whom  carried  oiL 
We  are  cited  to  some  cases  which  are  supposed  to  support  the  oontention  of 
respondent,  which  we  will  now  notice.     The  supreme  court  of  Massacha* 
setts  baa  twioe  passed  upon  similar  organixations.    In  the  first  case,  'sevw 
«ral  persons  formed  a  club,  of  which  the  defendant  was  a  member;  they 
advanced  a  certain  sum  of  money  each,  which  was  put  into  a  common  fund, 
the  defendant  was  ehoaen  agent  of  the  olub,  and,  under  instructions  of  the 
eUb,  purchased  liquors  and  refreshments  for  the  club;  the  fund  waa  takes 
by  the  defendant,  and  invested  for  them,  and  m  oertain  number  of  oheoka, 
if  the  amount  of  &we  cents  each,  were  delivered  to  eaoh  member  ol  tbi 
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dab,  to  the  extent  of  the  money  advanoed  by  each.     Theae  checks  we 
transferable  only  to  other  members  of  the  club;  upon  presentation  of  tlia 
checks  by  any  member  to  the  defendant,  he  woald  deliver  to  that  inemlier 
Uqnor  of  the  dab  to  the  amount  of  the  checks  presented.'    Upon  'distrib- 
uting '  the  liquor  in  this  manner,  it  was  cdculated  that  the  liquor  would  so 
far  overrun  the  amount  to  be  delivered  upon  the  checks  as  to  leave  in  unde- 
liyered  liquor  about  twenty-five  per  cent  of  the  original  cost.     This  the 
defendant  had  for  his  servicet  and  the  use  of  his  room  for  the  club.    The 
oourt  held  that  *if  the  liquora  really  belonged  to  the  members  of  the 
dub,  and  had  been  previously  purchased  by  them,  or  on  their  account,  of 
■ome  person  other  than  the  defendant,  and  if  he  merely  kept  the  liquors  for 
them,  and  to  be  divided  among  them  according  to  previously  arranged 
system,  these  facts  would  not  justify  the  jury  in  finding  that  he  kept  and 
maintained  a  nuisance,  within  the  meaning  of  the  statute'  which  declared 
that  the  keeping  and  maintaining  of  a  tenement  used  for  the  illegal  keeping 
■ad  illegd  sale  of  liquors  should  be  punished  as  a  common  nuisance.  *  On  the 
other  hand,  if  the  whole  arrangement  were  a  mere  evasion,  and  the  sub- 
stanoe  of  the  transaction  were  a  lending  of  money  to  the  defendant,  that  he 
might  buy  intoxicating  liquors,  to  be  afterwards  sold  and  charged  to  the 
associates,  or  if  he  was  anthorized  to  sellf  or  did  sell,  or  keep  any  of  the 
liquors  with  intent  to  sell,  to  any  persons  not  members  of  the  club,  he  might 
well  be  convicted ':  CommonwetM  ▼.  Smith,  102  Mass.  144. 

"This  decision  was  apparently  gronnded  upon  the  theory  that  in  the  case, 
as  first  supposed,  there  would  be  no  sde  of  the  liquors,  but  simply  a  distri- 
bation  of  the  oommon  property  equally  among  the  members  of  the  associa* 
turn  or  corporation  dub.  This  is  not  the  ease  at  bar.  There  is  no  equal 
distribution  of  common  property  here  among  the  members  of  the  dub,  but 
n  sde  by  the  dub  to  the  individud  member,  without  any  reference  to  his 
■hare  in  the  oommon  fand,  or  the  stock  of  Uquon  owned  in  oommoti  by  the 
elnb.  In  the  ease  of  OtmmonweaUh  ▼.  Pomphrei,  187  Mass.  564^  60  Am. 
Bepw  840,  the  dub  was  oiganised  on  n  similar  basis  with  the  one  oonddered 
in  102  Massachusetts^  except  that  instead  of  distributing  to  eaoh  member, 
in  the  first  place,  eheeks  representing  the  full  vdue  of  his  share  in  the  oom- 
mon stock,  a  steward,  who  was  paid  for  his  services,  kept  checks  for  sale. 
Eaoh  member,  npmi  joining  the  dub^  pdd  an  admission  fee  of  one  dollar, 
and  received  a  card  certifying  his  membership.  The  money  thus  obtained 
was  used  in  buying  liqaors.  The  steward  furnisbed  the  ohecks,  each  repre* 
senting  five  cents,  to  individual  members  in  such  numbers  as  were  called  for, 
■and  received  pay  for  them  at  five  cents  each.  The  eteward  was  complained 
against  for  keeping  intoxicating  liquors  with  intent  unlawfully  to  sell  the 
same,  and  was  convicted  in  the  trial  court.  The  supreme  court  hdd  that 
the  law  had  not  undertaken  to  prohibit  the  drinking  or  baying  of  intoxicat- 
ing liquor,  or  the  distribution  of  it  in  severdty  among  persons  who  owned 
it  in  common;  and  that  if  two  or  more  persons  unite  in  buying  intoxioating 
liquor,  and  then  distribute  it  among  themselves,  they  do  not  violate  the 
etatute,  and  the  intent  with  which  they  do  this  is  immaterid.  The  court 
assumed  '  that  the  liquors  were  owned  in  oommon  by  the  members,  that  they 
were  furnished  only  to  members,  and  that  they  were  kept  by  the  defendant 
a»  one  of  the  members  and  as  steward  of  the  association,'  and  granted  a 
new  trid.  It  does  not  appear  that  either  of  the  dubs  in  theee  oases  was 
inoorporated.  In  Tennessee  Club  ▼.  Dwyer^  11  Lea,  462, 47  Am.  Rep.  298| 
the  dub  was  inoorporated  under  the  laws  of  that  state  for  literary  and  socid 
puposee.    In  the  oharter  of  the  dob  it  was  provided  that '  the  generd  wel< 
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fare  of  society,  aad  not  indiyidaal  profit^'  wm  the  object  of  tiM  assooiatloni 
'uid  henoe  the  members  are  not  stookholdera,  in  the  legal  sense  of  the  term, 
sod  no  diTidends  or  profits  shall  be  divided  among  the  members.'    The  ini- 
tiation fee  was  fifty  dollars,  and  the  monthly  daes  three  dollars.    The  olnb 
W4«  used  aa  a  home,  except  for  lodgings,  and  some  of  its  members  spent 
much  of  their  time  there  every  day.    No  one  but  members  of  the  clnb 
luid  admiasioii  to  the  same,  save  friends  of  members  living  and  residing 
oattide  of  Shelby  County,  in  which  the  olnb  was  situated.    One  of   its 
leatling  featares  was  mnsical  entertainments  by  amatenrs,  at  which   the 
daughters    aad   lady  friends  of   the   members  participated.    Periodicals 
SQd  leading   newspapers  were  taken  and  kept  in  the  reading-room,   and 
a  general  library  of  books.    Among  other  things,  the  dnb  kept  a  small 
•took    of  liquors,   wines^  and  eigan,  which  were  dispensed  to  the  mem- 
bers at  a  price  fixed  by  a  governing  committee,  not  with  a  view,  how- 
ever, of  noaking  any  profit,  which  was  expressly  forbidden  by  the  charter, 
bat  simply  for  the  aooommodation  and  convenience  of  its  members.    The 
niooey  paid  for  refreshments  was  reinvested  by  the  secretary  of  the  club 
in  like  refreshments  used   and  eonsumed  by  its  members.    The  liquors 
ft:id  refreshments  were  in  the  charge  and  costody  of  an  officer  and  ser- 
fa.its  of  the  clnb,  who  attended  to  wait  on  its  members.     The  court  find 
til  at  the  object  of  the  sale  of  the  liquors  was  not  for  the  purposes  of  profit, 
but  merely  for  the  purpose  of  covering  the  outlay  in  the  purchase  thereof 
by  the  corporation,  and  the  expense  attending  upon  the  keeping  and  serving 
thereof  at  the  club-house.     The  club  was  held  not  liable  to  pay  a  tax  as  a 
retail  dealer  in  liquors,  on  the  ground  that  the  liquors  were  not  kept  for  sale 
to  ihe  public  or  as  a  traffic,  being  purchased  out  of  the  common  fund,  and 
kept  for  the  exdnsive  use  of  the  members  of  the  dub,  and  not  sold  for  or  at 
a  profit.    It  was  determined  that  the  mode  of  'sale,'  as  it  is  termed,  to  the 
members,  at  a  rate  fixed  by  the  governing  committee  of  the  club,  is  only  in 
faet  an  equitable  and  convenient  mode  of  distributing  refreahmeiits  to  its 
members,  which  are  provided  by  the  dnb  for  them  exdusively;  and  it  was 
^narely  held  that  such  a  dub  had  the  right  to  purchase  and  keep  liquors  at 
its  club-rooms  for  the  use  of  its  members,  aad  to  distribute  it  among  them 
in  any  method  it  might  deem  proper,  and  to  raise  funds  for  the  purpose  of 
replenishing  by  assessments  upon  its  members;  and  further,  that  the  mode 
adopted  by  the  Tennessee  Clnb  of  tba  ' form  of  a  sale'  alone  to  its  members, 
of  such  a  quantify  for  so  much  mousy,  could  be  nothing  more  than  a  mode 
adopted  of  assessing  each  member  in  proportion  to  the  amount  he  consumed. 
Ncit  satisfied,  however,  with  this  reason  for  its  dedsion,  the  court  reviewed 
the  statutes  ol  Tennessee  on  the  subject,  and  held,  from  its  construction  of 
the  same,  that  the  legislature  did  not  intend  to  impose  a  tax  as  retail  deal- 
ers upon  dubs  orgaaiaed  and  oonduoted  as  was  the  dub  in  questioa  in  this 


"In  8eim  v.  8iai$,  66  Md.  666,  89  Am.  Rep.  419,  the  court  of  appeals  ia 
that  state  hdd  that  the  lioenae  laws  for  sale  of  liquors  did  not  apply  to 
eooial  dubs.  In  this  case  the  oofporation  waa  known  aa  the  Ooaoordta^ 
and  the  persons  arrested  for  vidation  of  a  Sunday  law  ware  the  prettdeati 
iser«tary,  and  treasnrer  of  the  corporation.  The  statute  provided  that  Bit 
person  ahirald  'sdl,  dispose  of,  or  barter  ....  any  spirituous  or  fermented 
iiquor%  cordials,  lager  beer,  wina,  cider,  or  any  other  goods,  wares,  or  mer* 
ehaadiae  whatsoever,'  on  the  sabbath  day,  commonly  called  Sunday,  not 
should  any  dealer  in  any  of  the  articles  give  away  the  same  on  that  day, 
ander  a  penalty.    Seim  and  the  others  were  indicted  under  threa  ooonts,  — 
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•oe  ehargiag  thorn  with  'selliiig  beer/  and  one  with  'dispoobg  of'  bear,  ta 
one  Springer,  on  Sunday,  and  the  lact  oonnt  with  *  giving  away 'boor  mm 
* lioensed  dealer.'    The  third  oonnt  wm  abandoned  on  the  triaL    The 
oordia  waa  inoorporated  under  the  general  incorporation  law  of  the 
By  ito  charter  the  aooicty  was  'dedicated  to  the  inteUeotnal,  oMiral,  atiid 
■ooial  improreoMnt  of  its  memben,  the  refinement  of  their  taetee^  and  thm 
development  of  good  feeling  among  them.'    It  ia  to  'traneaet  no  bnaineas  of 
any  kind  whataoever  for  the  pnipooe  of  making  any  profit^  direetly  or  tiadi* 
rectly,  for  iteelf  or  ita  membera.'    Ite  aonroeo  of  income  w«e  aot  forth  to  be, 
—  1.  Money  loaned  to  build  olnb*honse  by  ita  active  membera;  %  Sntraia4 
fee  of  ten  doUara  for  each  new  member;  S.  Annual  fee  of  thirty  doUara  f 4 
each  member;  4.  Money  paid  by  membera  for  what  refreahmenta  and  Uqpu 
they  get  at  the  clnb>hoaae;  0.  Snoh  additional  aaaeaamenta,  finea,  and  pen* 
altiea  aa  may  be  impoeed  upon  the  membera.    Theae  mooeya  are  expended 
in,  —  1.  Paying  enrrent  ezpenaea  of  the  corporation;  S.  If  there  ia  any  bal- 
ance, in  paying  the  interest  on  the  loan  of  money  to  bnild  dnb^honae. 
Liqaora  are  bought  by  the  incorporation,  and  kept  in  the  clab-honae^  in  the 
charge  of  a  ateward,  an  employee  of  the  corporation.    The  membera  of 
the  clab^  and  no  other  peraona,  can  get  what  liqnora  they  want  on  any  day, 
Sundays  included,  by  calling  for  them,  and  paying  a  price  fixed  by  the 
corporation.    Thia  price  ia  fixed  and  paid,  not  for  profit^  but  to  cover  the 
outlay  for  liqoorsb  and  the  expenae  of  keeping  and  serving  them  at  the  dub- 
house.    The  sale  to  Springer,  who  waa  a  member  of  the  dub,  of  a  glass  of 
beer,  for  which  ho  paid  five  centa,  the  price  fixed,  and  which  he  then  and 
there  drank,  waa  proven  on  the  day  charged  in  the  indictment.    The  court 
held,  aa  before  aaid,  that  the  license  lawa  of  the  state  had  never  been  con- 
strued as  appUoable  to  aodal  dnbsy  for  the  reason  that  such  a  transaction  aa 
above  described  ia  not  a  sale^  within  the  meaning  of  the  license  laws.    The 
sodety  is  not  aa  ordinary  corporation,  but  a  voluntary  association  or  dub 
united  for  sodal  purposes.    Each  member  muat  be  deoted,  and  each  la  Joint 
owner  of  the  property  and  assets,  and  entitled  to  the  privileges  of  the  sodety 
as  long  as  ho  remains  a  member.    Among  these  privileges  is  that  of  partak- 
ing of  the  provisions  and  refreahmenta  provided  for  the  use  of  the  members. 
These  are  not  add  to  him  by  the  corporation,  but  furnished  to  him  by  the 
steward,  upon  hia  paying  into  the  common  fund  what  is  equivalent  to  the 
cost  of  the  artide  furnished;  and  what  la  ao  paid  ia  expended  in  keeping  up 
the  supply  for  the  use  of  the  members^    Such  a  transaction  ia  not  a  barter 
or  sale  in  the  way  of  trade. 

''There  ia  alao  an  English  caaecn  thia  subject:  Ort^  v.  Bvama,  L.  R.  8  Q. 
B.  Div.  878.  The  question  was  submitted  whether  the  Orcevenor  Club  was 
liable  under  an  act  providing  that '  no  person  shall  adl  or  cxpoec  for  sale 
by  retail  any  intoxicating  liqncra  without  being  duly  lioensed  to  sdl  the 
same.'  The  dub  was  a  bona  Jlde  ons^  properly  constituted.  Hie  objects 
were  '  eodal  intercourae,  mutual  and  mofal  improvement,  aided  by  lectures 
and  rational  recreation.'  One  object  waa  also  to  keep  the  membera  away 
from  the  public  bcnaew  The  memheni  could  obtain  food  and  refreehments 
in  the  dub^  and  wine  and  spiriti^  on  payment.  The  produce  of  audi  aalea 
went  into  the  funds  of  the  dab.  The  dub  had  no  licence  to  aeU.  A  mom- 
b«  of  the  dub  was  shown  on  a  certain  day  to  have  purohaaed  a  bottle  of 
whisky  and  a  bottle  of  pale  ale^  for  whidi  he  paid.  The  bar-man  wrapped 
tiie  botUcB  up  in  paper,  and  the  member  *  carried  them  away  out  of  tiio  dab 
openly  and  without  concealment. '  It  was  also  shown  that  liquor  to  the  value 
of  two  hundred  ponnda  was  sdd  annually  to  the  members  for  oonaamptioa 
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'off  the  premiset,'  and  that  there  was  a  profit  on  the  aales  to  tlM  mioviit  of 
thirty-three  per  cent  on  the  original  cost.  The  court  held  that  the  member 
baying  the  liquor  was  an  owner  of  the  property,  together  with  all  the  other 
■lembers  of  the  olub.  Any  member  was  entitled  to  obtain  the  goods  on  pay- 
■lent  of  the  price.  *  A  sale  involves  the  elements  of  a  bargain.  There  was 
no  bargain  here,  nor  any  contract  with  Oraff  [the  bar-man]  with  respect  to 
the  goods.  Foster  [the  member  who  purchased  the  liquor]  was  acting  upon 
his  rights  as  a  member  of  the  club,  not  by  reason  of  any  new  contract,  but 
mader  his  old  contract  of  association,  by  which  he  subscribed  a  sum  to  the 
fonds  of  the  dub^  and  became  entitled  to  have  ale  and  whisky  supplied  to 

him  as  a  member  at  a  certain  price There  was  no  contract  between 

two  persons,  because  Foster  was  vendor  as  well  as  buyer.    Taking  the  trans- 
aetion  to  be  a  pvrehase  by  Foster  of  all  the  other  members*  shares  in  the 
goods,  Foster  was  as  much  a  oo-owner  as  the  vendor.    I  think  it  was  a  trans- 
fer of  a  special  property  in  the  goods,  which  was  not  a  sale  within  the 
meaning  of  the  statute.'    On  the  other  hand,  the  selling  or  distributing  of 
liqnors  by  similar  elubsy  or  through  their  agency,  has  been  held  by  other 
eonrts  to  be  in  Tiolatkm  of  statutes  prohibiting  the  sale  of  liquors:  Staie  v. 
Mercer,  22  Iowa,  405,  407;  8taU  r,  Loek^ear,  96  N.  G.  633;  59  Am.  Rep. 
887;  Marim  y.  State,  59  Ala.  35;  Jiiekart  ▼.  State,  79  UL  85;  Marmotit  v. 
State,  48  Ind.  21.    In  Staie  v.  Loekyear,  95  N.  G.  633,  59  Am.  Rep.  287» 
the  Capital  Club  was  organised  and  carried  on  almost  identically  the  same 
as  the  eorporation  in  Temieiaet  Obtb  v.  Ihoyer,  1 1  Lea,  452;  47  Am.  Rep.  298. 
Liquors  were  delivered  in  the  same  way,  and  procured  and  paid  for,  both  by 
the  club  and  its  members,  upon  almost  precisely  the  same  plan.     It  was 
held  to  be  a  sale,  and  that  all  the  elements  of  an  executed  contract  were 
presents     'The  corporate  body,  a  legal  entity,  aod  the  owner  of  the  liquor, 
through  its  servant,  the  defendant,  delivers  it  to  the  purchaser  at  his  call, 
and  receives  a  fixed  compensation  in  money  therefor.    The  property  in  the 
goods  passes  and  vests  in  the  purchaser,  and  the  money  paid  is  receired  for 
and  beoomes  the  property  of  the  elub.     Can  there  be  any  doubt  that  a  cor* 
pocation  may  make  contracts,  and  deal  with  a  corporator  precisely  as  with 
a  stranger,  and  vmlid  obligations,  capable  of  enforoement,  be  thus  formed 
between  the  parties?'    The  sale  was  held  to  be  within  and  in  violation  of 
the  looal-option  act  of  that  state,  the  county  in  which  this  olub  was  located 
having  adopted  prohibition  nnder  said  act    In  Marmant  v.  State,  48  Ind. 
2;  Chief  Justice  Bnskirk,  in  his  opinion,  says:  *  As  the  keg  of  beer,  when  pur- 
chased, belonged  to  the  society,  the  question  arises  whether  the  society,  by 
its  agent,  could  make  a  valid  sale  of  such  beer  to  the  persons  composing  such 
society.     We  know  of  no  principle  of  law  which  prevents  it.'    It  was  there- 
fore held  a  sale  within  the  meaning  of  a  prohibitory  statute.     I  shall  not 
quote  further  from  the  cases  which  support  the  position  that  the  corporation 
io  the  case  at  bar  was  selling  liquor  at  retail  within  the  meaning  of  the 
statote.     It  appears  to  be  a  simple  and  unanswerable  proposition  that  the 
liqKor  was  in  the  first  place  owned  by  the  corporation  as  corporate  property 
the  same  as  any  person  might  own  it;  that  when  it  was  delivered  to  a  mem- 
ber of  the  corporation  for  money  paid  to  the  eorporation  or  its  agent,  and 
going  into  its  funds,  it  was  a  sale  to  that  member,  the  same  as  if  it  had  been 
psssrd  to  a  stranger  to  the  corporation  in  the  same  way,  and  the  liquor  by 
laoh  sale  tfaeo  becomes  the  absolute  property  of  the  mtmbsr,  the  same  as  it 
}m  had  pnrehssed  it  in  a  saloon,  or  at  any  other  plaoe  where  it  is  sold.    The 
lessoning  which  I  have  given  in  the  cases  cited,  by  which  such  a  transaction 
k  htld  aot  to  he  a  sals^  seems  to  me  to  be  nnsonad,  stniaed,  and  sophisti- 
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caL  In  only  one  case,  to  wifc.  Commonwealth  y.  Smith,  102  Mass.  144,  i« 
there,  to  my  mind,  even  the  semblanoe  of  good  reasoning.  But  in  that  case 
the  association  was  not  incorporated,  and  the  persons  uniting  together  each 
put  ill  au  equal  amount  of  money  in  the  first  place,  and  were  given  an  equal 
number  of  checks  to  represent  their  share  in  the  liquors,  which  they  could 
take  upon  presentation  of  their  chocks.  This  transaction  was  quite  plausi- 
bly denominated  a  distribution  of  the  liquors,  and  not  a  sale.  But  that  case 
is  not  the  one  here  before  us,  as  heretofore  shown." 

In  the  late  case  of  SkUe  ▼.  NeU,  108  N.  C.  787,  Clark,  J.,  in  passing 
upon  this  question,  said:  "The  transaction  presented  by  the  special  verdict^ 
stripped  of  surplusage,  is  this:  The  defendant  was  steward  of  the  Cosmo- 
politan Club  of  Asheville,  and  was  indicted  for  selling  spirituous  liquor  to 
its  members.  In  consequence  of  the  decision  in  the  analagons  case  of  State 
Lockyfar,  95  N.  C.  633,  59  Am.  Rep.  287,  the  state  of  facts  being  the  saova, 
be  pleaded  guilty.  The  olnb  thereupon  distributed  a  part  of  the  liquors  on 
hand  to  certain  of  its  members,  who  placed  them  in  the  hands  of  the  defend- 
ant, to  be  held  by  him,  not  for  the  dub  as  a  club,  but  for  those  individual 
members  of  the  club  as  tenants  in  common,  the  share  of  each  not  being  kept 
separate^  but  mingled  in  the  same  casks,  jars,  and  demijohns.  From  time 
to  time,  as  each  of  those  members  wished,  he  obtained  drinks  from  the  de- 
fendant for  himself  and  friends,  paying  therefor  in  money  (or  giving  tickets 
afterwards  redeemed  in  money)  as  near  as  may  be  the  cost  price  of  the  drinks 
so  furnished,  and  with  the  money  the  defendant  from,  time  to  time,  replen- 
ished the  stock  of  Uquors.  We  can  see  in  this  transaction  no  substantial 
distinction  from  the  facts  of  Lookyear*s  case.  There  the  steward  of  the  c]ub» 
ai  a  club,  received  the  money  for  drinks  furnished  at  cost,  and  with  the 
money  replenished  the  stock  of  liquors.  Here  the  individuals  of  the  elab^ 
treating  themselves  as  unorganised,  furnished  through  defendant  to  them* 
selves,  from  a  common  stock,  the  drinks  at  cost,  and  with  the  money 
ceived  therefor  replenished  the  common  stock.  When,  in  the  present 
an  individual  received  drinks  for  himself  and  friends,  he  dearly  did  not 
oeive  the  identical  liquor  which  belonged  to  himself,  but  he  received  liquor 
whioh  belonged  mostly  to  others,  and  in  which  he  had  a  minute  undivided 
interest.  For  his  money  he  received  in  exchange  liquor  whioh  belonged  to 
several  others  as  well  as  to  himself,  and  converted  it  to  his  sole  and  separato 
use.  Before  the  transaction,  the  money  was  solely  his,  and  the  liquor  bt» 
louj^ed  to  severaL  By  virtue  of  the  transaction,  and  in  es'change  for  th« 
money,  the  liquor  became  his  sole  and  separate  property.  This  is  surely  n 
sole.  It  has  every  element  of  a  sale.  It  cannot  affect  the  transaction  that 
subsequently  the  defendant  would  purchase  the  same  amount  of  liquor  ia 
value  for  the  party  paying  the  money,  and  mingle  it  in  the  common  stook. 
This  last  aot  Is  that  of  a  member  of  an  association  keepiug  up  his  quota  of 
contribution  to  the  common  stock;  the  other  is  the  purchase  by  a  member 
of  an  association  from  its  common  agent,  and  the  character  and  purport  of 
the  aot  are  not  changed  by  the  subsequent  contribution.  It  could  make  no 
difference  that  here  the  defendant  was  the  agent  of  the  individual  members 
of  the  dub  acting  as  an  unorganized  boily,  and  that  in  Lockyear's  case  the 
salesman  was  the  agent  of  individuals  acting  as  an  organized  dub.  If  an 
agent  is  appointed  by  several  tenants  in  common  to  dispose  of  real  or  per- 
sonal property,  and  he  does  dispose  of  any  part  thereof  in  exchange  for 
money,  it  is  none  the  less  a  sale  because  the  party  paying  the  money  and  re- 
ceiving such  part  to  his  own  use  happens  to  be  one  of  the  tenants  in  common. 
And  it  would  still  be  a  ssls^  although  afterwards  the  money  m  received 
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dMmId  be  iiiTeaied  in  the  pnrcliMe  of  limflar  property  held  by  the  same 
tsoMBey  in  eommon.    The  dealing  here  is  timply  what  is  known  as  'oo« 
operation,' whioh  is  an  arrangement  by  which  a  member  of  an  association 
psocnrea  aappliss  from  the  assooiation  at  oost.    The  object  and  the  effect  of 
o>opera,Uon  are,  not  to  abolish  purchases,  for  the  member  still  boys  from  the 
association,  bat  to  procare  supplies  at  cost.    This  transaction  is  necessarily 
either  »  partition  in  severalty  to  the  tenant  in  common,  or  a  purchase.     It 
is  dearly  not  a  partition  to  each  tenant  in  common  in  severalty  of  his  un- 
dirided  portion  in  the  oommon  stock,  and  it  is  plain  that  such  is  not  the 
pnrpoae  and  intent  of  the  parties,  for  money  is  received  in  exchange,  and  it 
is  to  be  need  to  obtain  more  liquor.     Besides,  the  person  obtaining  the  liquor 
not  only  does  not  obtain  the  identical  liquor  belonging  to  him,  but  he  could 
very  rarely,  if  ever,  obtain  his  exact  aliquot  part  unless  the  stock  became 
very  low.     In  an  almost  exactly  similar  state  of  facts  in  SUUe  v.  Bagex  CMy 
S3  N.  J.  Ia  99,  Van  Byckel,  J.,  says:  'The  liquor  is  not  the  property  of 
the  member  before  it  is  separated  from  the  common  mass  and  delivered  to 
him  nnder  his  promise  to  pay  for  it,  but  the  property  of  the  company.     It 
ia  not  the  property  of  the  member  until  after  the  delivery  and  appropriation 
of  it  by  him  to  his  own  use.     If  he  should  clandestinely  enter  the  club- 
faoiue  at  night  and  regale  himself  with  the  liquors  of  the  club,  it  would  prove 
.  very  shallow  defense  to  an  indictment  for  larceny  if  he  set  up  that  he  was 
a  oo-owner  of  the  property.     As  well  might  a  bank  cashier,  who  was  like* 
w\ee  a  ahare-holder  in  the  bank,  set  up  a  like  plea  to  a  charge  of  embeisle- 
mentk    Soch  specious  defenses  have  received  no  oonntenanoe  except  in 
prueeeutions  for  the  illegal  sale  of  ardent  spirits.'    The  faot  specially  found, 
that  the  membership  of  the  olnb  ia  '  composed  of  gentlemen  of  the  highest 
sndal  standing,'  does  not  throw  any  light  upon  the  transaction,  except  that 
it  may  be  reasonably  supposed  that  they  have  no  desire  to  evade  the  law, 
and  by  this  proceeding  wish  merely  to  procure  a  construction  as  to  the  legal 
natore  of  this  transaction.    No  set  of  men  have  any  special  privileges  nnder 
oar  constitution,  and  the  parties  interested  must  pay  a  lioense  tax,  if  other 
citixens  pay  it.  and  be  prohibited  altogether  when  others  are  prohibited. 
Kor  can  it  make  any  difference  that  no  profit  was  intended  to  be  realixed, 
bat  ibat  aa  near  as  poasible  the  drinks  are  to  be  furnished  at  eoet.     Profit  ia 
not  a  neoea«ury  ingredient  of  a  sale.    Indeed,  many  sales  are  made  at  a  loss. 
Besides,  if  the  defendant's  contention  was  sound,  '  oo-operative  bar-rooms ' 
voold  spring  up  on  all  sides,  and  the  revenue  act  as  to  the  sale  of  liquor,  or 
the  prohibition  laws  where  they  prevail,  would  be  a  nullity.     If  tho  gentle- 
Bien  enmpootng  the  Coemopolitan  Club  of  Asheville  can  be  exempted  from 
the  license  tax  by  the  simple  device  of  treating  themselves  as  unorganised 
teii:iota  in  oommon  of  a  stock  of  spirituous  liquors,  and  employing  an  agent 
to  funiish  drinks  to  any  of  their  club  and  their  friends  by  selling  at  cost,  the 
■ame  can  be  done  by  any  five  hnndred  or  five  thousand  patrons  of  a  bar- 
roiim.     The  'dealer'  would  simply  become  an  'agent»'  and  in  lieu  of  profits 
would  receive  as  compensation  for  his  aervioes  a  commission  on  purchases, 
or  some  amonnt  out  of  receipts,  and  the  mon^  leeeived  for  drinks  would  be 
invested  aa  nsoal,  and,  aa  in  the  present  caae^  to  bay  more  liquor  for  the 
customer  and  his  friends.    Such  an  arrangement  may  be  ingenious,  but  none 
the  leas  a  lioense  tax  ia  rsqniaite  to  make  it  legal  to  famish  drinks  in  that 
mode." 

In  8UtU  ▼.  iToraeel^  41  Kao.  87»  aa  iBOorporaled  dub  pordiaaed  beer  oat> 
side  the  state  and  brought  it  into  the  state,  and  then  sold  chips  to  its  mem« 
bers,  eask  diip  rspresantiig  a  drink  or  glass  «f  bear,  whieh  was  famished 
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for  each  ehfp  retarned  by  *  member.  The  beer  was  drank  by  the  members 
aa  a  bererage,  while  neither  they  nor  the  olab  had  any  license  to  sell  intoxi- 
cating liquors,  and  it  was  decided  that  a  member  of  the  club  who  sold  the 
chips,  and  a  member  who  delivered  the  beer  on  the  return  of  a  chip,  and  the 
president  of  the  dub  who  was  present  with  a  knowledge  of  the  facts,  were 
liable  to  prosecution,  conviction,  and  punishment  for  selling  intoxicating 
liquors  in  violation  of  a  prohibitory  liquor  law.  Judge  Valentine,  in  deliv- 
iag  the  opinion  of  the  court,  said:  "The  defendants  claim  that  the  foregoing 
facts  do  not  show  or  constitute  any  offense.  It  is  claimed  that  their  associa- 
tion was  organized  prior  to  the  passage  of  the  prohibition  act,  and  therefore 
that  it  could  not  have  been,  and  was  not  in  fact^  organized  with  any  inten- 
tion of  violating  that  act.  It  is  claimed  that  neither  the  society  nor  any 
one  of  its  members  ever  intended  to  violate  any  law,  and  never  has  in  fact 
violated  any  law;  that  no  sale  of  beer  or  any  other  intoxicating  liquor  haa 
ever  been  made  by  the  society,  or  by  any  one  of  its  members,  as  such,  and 
that  the  facts  stated  in  the  agreed  statement  of  facts  do  not  show  that  any 
snch  sale  has  ever  been  made.  It  is  claimed  that  the  society  merely  por- 
ohased  beer  for  its  member,  that  the  beer  belonged  to  its  members,  and  that 
the  tooiety  merely  distributed  the  beer  in  fair  shares  or  proportions  among 
its  members,  who  were  the  owners,  and  that  the  members  merely  drank 
their  own  beer.  We  do  not  think  that  any  of  these  points  are  well  taken. 
It  makes  no  difference  that  the  society  was  organized  prior  to  the  passage  of 
the  prohibitory  liquor  law,  for  by  snch  organization  the  society  could  not, 
and  did  not,  obtain  for  itself  or  for  iti  members  any  vested  right  to  go  on 
forever  dealing  in  intoxicating  liquors.  Besides,  under  the  law  that  was  in 
force  prior  to  the  passage  of  the  prohibition  act,  it  was  as  much  a  violation 
of  law  to  sell  intoxicating  liquors  without  a  permit — then  called  a  license 
— as  it  is  now  to  sell  intoxicating  liquors  without  a  permit.  It  must  also  be 
presumed  that  the  society  and  its  members  intended  to  do  just  what  they  did 
in  fact  do,  and  if  their  acts  constitute  any  offense,  it  most  be  presumed  in 
law  that  they  intended  to  commit  just  snch  any  offense.  From  the  facta 
stated,  it  must,  on  the  other  hand,  be  held  that  the  society  obtained  its  beer 
lawfully,  and  if  so,  then  nothing  but  a  sale  of  the  beer,  or  a  keeping  of  the  same 
for  sale,  would  oonstitnte  any  offense.  The  gratuitous  distribution  of  the 
beer  among  its  members,  or  the  giving  of  it  away  to  any  person,  or  the  using 
of  it  for  any  lawful  purpose,  would  not  constitute  an  offense.  But  to  sell 
the  beer  in  any  manner,  directly  or  indirectly,  would,  nnder  the  other  fact* 
in  this  case,  constitute  an  offense,  and  the  disposition  of  it  to  members  in 
the  manner  in  which  it  was  disposed  of  in  the  present  case  would,  we  think, 
A>nstitute  a  sale.  The  beer  was  not  distributed  to  or  among  the  members 
in  equal  shares,  nor  was  it  in  fact  distributed  to  them  at  all  except  as  they 
purchased  it.  Under  their  rules,  some  of  the  members  might  get  all  the 
beer  and  the  others  none.  Thoee  purchasing  the  chips  would  get  beer,  while 
the  others  would  not  get  any.  The  sale  of  the  chips  was  really  a  sale  of  the 
beer,  as  the  chips  represented  the  beer  and  nothing  else."  The  remaining 
oases  in  support  of  the  doctrine  above  announced  are  sufficiently  referred  to 
in  the  principal  case,  and  the  quotation  from  People  ▼•  Scmle,  74  Mich.  260, 
inserted  supra, 

In  Massachusetts,  a  statute  declares  that  "all  buildings  or  places  used  by 
olubs  for  the  purpose  of  selling,  distributing,  or  dispensing  intoxicating 
Uqnors  to  their  members  or  others  shall  be  deemed  common  nniaancea"  in 
no-license  towns,  and  provides  for  a  special  club  lioense  in  lieense  towns, 
Mthorizing  the  distribution  of  such  liquors.    In  the  case  of  OonmummeaUh  v. 
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Bater,  152  Mass.  837,  under  an  indictment  against  the  steward  of  the  Com- 
nereial  Socsial  Union  Clnb^  located  in  a  no-license  town,  charging  a  Tio* 
lation  of  this  statate,  the  evidence  was  not  disputed  that  the  olnb  used  its 
rooms  for  tho  parpoee  of  dispensing  intoxicating  liquors  to  its  members,  and 
that  defendant  assisted  in  keeping  and  maintaining  the  rooms  for  that  use. 
The  court,  in  delivering  the  opinion  in  that  case,  said:  "The  contention  for 
the  defendant  ia,  that  the  club  was  incorporated;  that  there  was  no  evidence 
that  it  owned  any  intoxicating  liqaor,  nor  that  any  such  liquor  was  dispensed 
by  it  except  to  members  to  whom  it  belonged;  and  that  the  use  of  its  rooms 
for  that  parpoee  is  not  prohibited.  The  eTidence  for  the  defendant  tended 
to  prove  that  the  rooms  of  the  club  were  furnished  with  conveniences  for 
•toring  and  keeping  intoxicating  liquors  belonging  to  its  members,  and  that 
no  such  liquors  were  kept  there  except  what  belonged  to  members  indi- 
vidually; that  the  rooms  were  used  by  the  olnb  to  receive  orders  for  the 
parchasa  of  intoxicating  liquors  for  members,  and  to  keep  such  liquors  when 
purchased  for  the  members,  and  to  serve  it  out  to  them  as  ordered;  that  the 
fnmitore  and  everything  used  in  dispensing  the  liquor  to  members  belonged 
to  the  f^uhf  and  that  all  ingredients,  except  intoxicating  liqnors,  which  en- 
tered into  any  particular  beverage  or  concoction  ordered  by  a  member,  were 
fsrnished  by  the  club.  If  the  evidence  proved  nothing  more,  we  think  that 
it  was  aafScient  to  sustain  the  finding  that  the  place  was  a  common  nuisance. 
A  place  would  be  equally  a  nuisance  nnder  the  statute  if  used  by  a  club 
either  to  sell  intoxicating  liquor  to  its  members,  or  to  distribute  among  its 
member*  intoxicating  liquor  owned  by  them  in  common,  or  to  procure  for 
sad  dispense  to  its  members  intoxicating  liquor  which  was  bought  for  and 
lekmged  to  them  individually.  If  the  dub,  by  its  agent,  purchased  and 
stored  intoxicating  liquors  for  its  members,  and  dealt  out  in  portions  to  each 
member  upon  his  order  the  liquor  belonging  to  and  kept  for  him,  and  kept 
the  plaea  for  that  purpose,  the  place  was  a  common  nuisance  under  the  stat- 
uta  ....  The  dub  in  the  case  at  bar  used  its  rooms  for  a  purpose  for 
which  a  lioense  was  required.  It  not  only  had  no  license,  but  it  was  in  a 
«ity  where  sQch  lioense  was  prohibited." 

The  ease  of  OommonweaUh  v.  Jaeofm,  162  Mass.  276,  was  the  trial  of  an 
indictment  against  the  steward  of  the  Warren  Social  Glub^  a  corporation, 
for  keeping  and  maintaining  a  eommon  nuisance  under  the  statute  in  a  town 
where  no  license  was  granted  for  selling,  distributing,  or  dispensing  intoxi- 
cating liquors.  The  defendant  was  convicted,  and  on  wpp^al  the  court  said: 
"The  evidence  tended  to  show  that  the  principal  purpose  for  which  the  tone* 
ment  was  kept  was  to  sell,  distribute,  or  dispense  intoxicating  liquors.  The 
only  testimony  which  tended  to  control  the  inference  naturally  to  be  drawn 
(fom  the  drcumstances  was  that  of  the  defendant  himself,  who  endeavored 
to  show  that  the  only  persons  who  were  accustomed  to  obtain  liquor  there 
were  members  of  the  club,  each  of  whom  used  liquors  which  had  been  bought 
for  him  elsewhere  on  his  personal  account  and  as  his  individual  property. 
The  jury  might  well  have  disbelieved  that  part  of  the  defendant's  statement. 
There  was  much  in  the  drcumstances  which  tended  to  contradict  him.  The 
defendant  told  an  officer  that  he  ran  the  place.  Men  were  found  drinking 
from  bottles  on  which  were  pasted  the  names  of  other  persons.  Many  nten- 
■ils  and  other  articles  in  the  room  were  such  as  the  jury  might  have  found 
to  be  the  furnishings  of  an  ordinary  bar-room.  At  one  time  the  defendant 
tad  another  person  were  found  handling  eleven  cases  of  lager  beer,  all  marked 
with  the  same  name.  A  gallon  jug  containing  whisky  was  marked  'Warren 
Club.  Worcester.*    The  defendant  made  no  reply  when  told  by  the  officer 
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that  b«  ocmld  not  find  in  the  liat  of  memben  of  the  blob  the  names  of  Poiir- 
era  and  Davenport,  who  were  seen  drinking  there;  and  there  was  much 
to  throw  snspioion  on  the  defendant's  story.  On  the  whole  evidenoe^ 
jury  might  well  hare  believed  that  all  the  liquor  on  the  premises  was  th* 
property  of  the  olnb." 

The  subsequent  case  of  Commonwealih  r.  Ryan,  192  Mass.  283,  was  iAnm 
trial  of  a  similar  iadictment  against  the  steward  of  the  Pelican  Club, 
the  evidence  tended  to  show  that  a  large  quantity  of  intoxicating  liquor 
bottles  were  found  in  the  rooms  of  the  club  at  diffierent  times,  together  witia 
fixtures  commonly  used  in  bar-rooms;  that  keys  for  lockers  therein,  contain* 
ing  liquors  in  bottles  marked  with  the  names  of  members,  were  in  a  draw«r 
in  the  defendant's  control;  that  a  few  of  the  kejrt  opened  all  the  loekerws 
that  many  men  were  found  drinking  there,  one  from  a  bottle  marked  with 
the  name  of  an  absent  person,  and  a  second  who  had  been  seen  at  anothar 
club  within  half  an  hour;  that  defendant  attempted  to  hold  the  door  when 
police-officers  sought  to  enter,  and  gave  evasive  answers  when  asked  wIm> 
had  charge  of  the  place,  and  when  arrested  said,  **  I  cannot  go;  I  am  rass« 
ning  this  place,  and  Ican't  let  these  men  stay;  if  I  go  the  men  will  help  theon- 
selves  to  the  liquor,**  and  then  turned  down  the  ga%  ordered  the  men  ta» 
leave,  came  oat  of  the  roomsi  locking  the  door  and  putting  the  key  in  his 
pocket.  The  supreme  court  decided  that  this  evidence  was  sufficient  to 
warrant  a  verdict  of  guilty^  and  that  the  dnb  was  a  mere  device  tooover  th« 
sale  of  intoxicating  liqo<w. 

The  cases  which  maintain  the  doctrine  that  the  distribntton  of  liqnors  of 
an  intoxicating  nature  by  a  bona  fiit  club  among  its  members  is  not  a  aalo 
within  the  inhibition  of  liquor-license  laws,  even  though  the  person  reoeir« 
ing  the  liqnor  gives  money  in  return  for  it^  and  that  a  law  prohibiting  ths 
sale  of  Uqnor  does  not  apply  to  such  a  dnb^  are  Tttm&um  Olvb  v.  Dwyer^  11 
Lea,  462;  47  Am.  Bep.  298;  Seim  ▼.  SlaU.  66  Md.  666;  89  Am.  Rep.  4I9| 
CommonweaUk  ▼.  SmUh,  102  Mass.  144;  CommomweiUik  ▼.  Pinnphret,  137 
Mass.  664;  60  Am.  Rep.  340;  CommonweaUk  t.  JBwig,  146  Mass.  119;  PlM- 
nunU  Club  v.  CommonweaUk^  87  Va.  540;  Orqft  ▼.  Aknm^  L.  R.  8  Q.  B.  IMt. 
373.  Nearly  all  of  these  cases  hmvo  been  so  aUy  stated  and  reviewed  in 
the  principal  ease  and  in  the  case  of  Peopk  ▼•  SotUOf  74  Mich.  260,  quoted 
nfpiYi,  that  further  reference  to  them  here  would  be  mere  sorplnaage.  II 
may  be  remarked,  however,  that  the  effect  of  the  Massachusetts  cases  main* 
tain  ing  this  doctrine  would  seem  to  be  greatly  impaired,  if  not  entirely  annl* 
hilated,  so  far  as  that  state  is  concerned,  by  the  passage  oi  saboeqaent  statniss 
in  that  state  aimed  directly  at  snch  dnbs,  and  bj  the  decisions  under  thee* 
statutes  appearing  in  162  Massachusetts  Reports,  and  consisting  of  the  oaeoa 
of  CommonweaUk  ▼•  Jaeobi,  162  Mass.  276;  CommonweaUk  v.  Bjfon,  168 
Biass.  283;  CommonweaUk  v.  Baher^  162  Mass.  337»  ^  all  of  which  are  referred 
to  above. 

The  case  of  Sehn  v.  State,  66  Md.  666,  89  Am.  Rep.  419,  although  not 
expressly  overruled,  is  apparently  shorn  of  its  effect  even  in  that  state. 
In  consequence  of  the  subsequent  decisions  in  Cheeapedlf  QU't  v.  Suue^  68 
Mil.  446,  and  in  StaU  v.  Eatton  Socitil  etc.  Club,  73  Md.  07.  In  p;issiii;;  upon 
the  question  in  the  former  of  these  cases  the  court  said:  "It  is  ar^ietl  that 
the  case  of  8eim  v.  State,  66  Md.  666,  has  virtually  settled  this  oase.  Bat 
it  does  not  by  any  means  follow  from  that  decision  that  this  ease  is  deter* 
ni-ne  I  In  the  Hr^t  place,  the  language  of  the  Sunday  law  of  1866,  untler 
wliicli  the  case  o'  Schn  v.  State  was  decided,  is  altogether  different  from  the 
act  of  18S2,  cii.ipter  112;  for  by  the  latter  act,  terms  ar«  employed  more 


Jan.  1891.]  Babdxn  «•  Montana  Club.  47 


wpeeblly  tiiofe  makiiig  the  act  applicable  to  aaaooiation^ 
oorpor»tioiMi>  tiuui  are  to  be  found  in  the  Sunday  law  of  I860.  The 
pnai  ali|eat  of  the  Snaday  law  ia  to  preaerre  the  sabbath  from  deaeeration, 
9md  m  iim  eaaa  nfacrad  to  the  law  was  oonstmed  speoiaUy  with  reference  to 
the  sKiattiBg  Itosasa  law  of  the  state.  It  was  thoa^t  that  the  ease  was  not 
witlim  the  meaning  of  the  aet  of  1866^  beeanse  the  Uoenae  laws  had  nerer 
applied  to  social  olnbe.  In  other  words,  because  the  license  laws  had 
been  oonali— d  to  apply  to  snoh  elabs,  the  Sunday  law  was  supposed 
to  be  mtended  to  i^ply  to  them.  Whether  the  reasoning  was  aonnd  or 
in  the  ease  to  whioh  it  was  applied,  it  ia  Tory  dear  that  it  can  hare 
■oapplioatioa  whatever  to  this  cass^  If  il  were  held  that  the  appellant  ia 
not  within  the  pnrriew  and  operatioa  of  the  act  of  1882;  chapter  US;  snoh 
wonld  go  isr  towards  nttsrly  defeating  the  aet  For  if  one 
or  corporation  ooald  be  allowed  to  do  with  impunity  what  the 
appellant  has  done,  according  to  the  Terdiet  of  the  jury  any  number  might 
he  ionaed  with  the  right  to  do  the  same  thing;  and  the  oonsequence  might 
he  that  a  large  portion  of  the  community  would  enroll  themselves  as  members 
of  aasoeistlons  or  Incorporated  elube  to  do  by  eorporato  eombinations  what 
ttay  would  not  be  allowed  to  do  as  indiTiduals.  Moreovsr,  sueh  construo- 
tioot  if  adiqitsd,  would  not  only  defeat  the  aot  vndsr  consideration,  but  it 
would  open  the  door  wide  to  the  use  of  the  same  means  to  frustrate  and  do- 
imt  an  the  looal-option  laws  of  the  state.  The  legislatnre  certainly  never 
far  a  moment  designed  that  it  should  be  in  the  power  of  any  portion  of  the 
community,  by  combination  or  association,  to  effect  an  evasion  and  com* 
pletoly  foil  the  poeitive  mandatee  of  the  law;  and  no  oonstmctioa  of  the 
eourto  should  give  aid  to  the  production  of  any  such  resultb" 

The  court  in  the  latter  case,  while  discnssiog  the  queetion  aa  to  whether  or 
Asi  tha  furnishing  of  liquor  by  a  club  to  ite  members  constitoted  a  sale 
wttUa  the  meaning  of  a  prohibition  law,  took  occasion  to  remark  that 
**wbi&a  the  question  was  presented  to  this  court  in  the  case  of  Chesapeake 
CW  V.  Siate^  68  Md.  446^  the  judgee  who  heard  the  case  were  equally 
divided  in  opinion,  reeulting  in  the  affirmanoe  of  the  ruling  of  the  court  be- 
Isv,  which  had  held  the  elub  criminally  liable  for  furnishing  liquor  to  ito 
wsMhsrs  in  vioUtioa  of  the  local-option  law.  That  cass^  resulting  as  it  did, 
may  not  furnish  a  binding  precedent  or  authority  for  the  decision  to  be  made 
is  tfciei  but  after  a  careful  examination  and  comparison  of  all  the  dectsiona 
■pea  the  sabjeel^  we  srs  decidedly  of  opinion  that  furnishing  of  liquors  by 
Iheelttb  to  ito  members  for  a  prioe  fixed  by  regulation,  and  paid  by  the  mem- 
ber upon  receipt  of  the  liquor,  constitotee  a  sale^  and  is  therefore  in  vtolatiett 
ef  tiw  statatsu  That  tha  revennea  leceived  by  tha  olnb  from  the  various 
ssnrcss  mentioned  la  the  answers  beoome  the  property  of  the  corporation, 
WBold  aeem  to  be  too  plain  to  admit  of  a  doubt.  It  ia  with  this  fond,  or  a 
pert  of  it  that  the  liquors  are  bought  by  the  corporation,  and  they  are  kept 
M  the  property  of  the  corporation,  under  ito  control,  to  be  disposed  of  at 
pricee  fixed  by  it.  None  but  memliers,  it  is  true,  can  obtain  the  liquor,  but 
they  can  only  obtain  it  by  paying  for  it;  and  the  money  thue  paid  goee  into 
sad  oonstitates  a  part  of  the  funds  of  the  corporation.  The  partlea  are  com* 
petent  to  contract  one  with  the  other,  —  there  being  no  principle  to  forbid  a 
member  of  a  corporation  from  contracting  with  or  becoming  a  purchaser 
ef  property  from  the  corporate  body  ae  a  legal  entity.  And  that  being  so^ 
the  oonrse  of  dealing  as  between  the  corporation  and  ite  individual  member^ 
M  itotod  in  the  answers,  preeent  all  the  elemento  of  an  executed  contract. 
The  oorporation,  being  the  owner  of  the  liquor,  through  ite  appointed  agents 
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daHvwift  to  themamber  <if  the  eorpotatJim  OBbfaicqawl^  wmA  wetirwfljwj 
oompenniion  in  mtm&j  therefor.    Hie  property  m  tbe  liquor  paoioo  to  and 
beeomeo  Toitid  in  tbo  iniiFidaal  momber,  and  the  moMy  poid  it  reeei^^  lor 
Mid  becooMi  the  property  of  the  oorpormtioa.    Notiiina  moro  it  or  eon  be  ro» 
qaired  to  eooetitnte  a  completed  mIo^    And  snob  being  the  OMi^  why  ehonld 
thifl  ooart  be  matate,  end  indalge  qaeatiooable  reflneraeotn^  in  order  to  relieve 
these  oorporatioflia  of  the  jnet  ooneeqnencee  of  their  aote?  By  hol<fing  that  the 
■apply  of  Uqnor  by  the  dob  to  iti  members  in  the  manner  admitted  by  tb« 
anewen  doee  not  oooetitnte  a  eale  within  the  prohibition  of  tiie  loeal-optioB 
law,  we  woold  oertainly  afford  impunity  to  |{roei  violatione  of  Ihn  epirit  a»d 
intent  of  the  statute,  and  thereby  open  the  door  to  all  the  evils  intended  te 
be  suppressed  by  it^  and  that  done  by  simply  allowing  a  combination  of  in^ 
dividoals  to  do  what  individoals  without  combination  oonld  not  do  without 
inonrring  the  penalties  of  tbo  law.    We  think  the  fsots  admitted  by  the 
answers  elearly  show  habitual  and  constant  violationa  of  the  law  by  theoa 
corporations,  by  the  sale  of  liquors  at  their  olub4^>oms  to  the  members  of  tbo 
dnh,  and  tlie  foot  that  the  sale  was  made  without  actual  profit  to  the  oorpo* 
ration  is  wholly  immaterial,  and  affords  no  gronnd  of  defense  to  these  pro* 
eeedinga.    The  esse  of  Mm  t.  Staie,  66  Md.  560|  has  been  much  relied  upon 
by  the  oonnsel  for  the  appellees^  but  the  distinguishing  features  of  that  caeo 
were  adyerted  in  the  Chesapeake  Club  case,  63  Md.  446|  and  wo  do  not  think 
the  case  of  Seim  at  all  controlling  in  the  decisioo  of  this  ease.    In  that  ease 
the  party  was  indicted  (or  selling  and  disposing  of  beer  on  Sunday;  and  it  waa 
snppoeed  tiiat  becanso  the  license  laws  had  nerer  been  construed  to  apply  to 
social  dubs,  that  therefore  the  law  restraining  the  sale  and  disposition  of 
liquor  on  Sunday  was  not  intended  to  apply  to  thenu    Bat  no  such  reasoning 
can  apply  in  tlUs  case.    Here  the  Uw  is  an  unqualified  prohibition  to  erery 
one  within  the  districts  mentioned;  and  there  can  bo  no  pretense  that  sooial 
clubs,  such  as  the  defendants  in  this  case,  were  intended  to  be  exempted  from 
the  operation  of  the  law.    The  law  baring  been  yiolated  by  the  defendants, 
the  question  is,  whether  such  violation,  or  rather  habitual  yiolations,  of  law, 
and  of  duty  to  the  public^  oonstitute  such  abuse  and  misuse  of  corporato 
powers  and  franchises  as  to  furnish  legal  cause  for  the  forfeiture  of  tiM 
franchises  and  the  annulment  of  the  charter  of  the  corporation.    And  of 
this  we  entertain  no  doubt.    A  corporation  can  no  more  Tiolate  a  law  witil 
impunity  than  an  indiyidual  can;  and  if  the  unlawful  acts  bo  of  a  natnra 
to  be  detrimental  to  the  pablic^  and  bo  done  by  and  for  the  corporation,  by 
its  authorised  agents,  there  is  snob  abuse  and  misuse  of  its  powen  and 
franchises  as  will  justify  the  state  in  recalling  snob  corporate  powers  and 
franchises,  and  annulling  and  racating  the  diarter.    Indeed,  in  many  caaea 
this  is  not  only  the  qn^ropnate  but  the  only  effioient  remedy  againat  tha 
corporation  itsdf." 

The  facts  as  to  tiie  organisation,  incorporation,  rales  and  regnlation%  and 
method  of  dispensing  liquor  in  the  Maryland  esses  are  identical  with  tboae 
in  the  principal  case,  and  also  with  those  in  the  Ute  case  of  Piedmaid  OW  t. 
i!yUUf,  87  Vik  540.  In  the  latter  case  the  conclusion  reached  was  in  accord 
with  the  doctrine  announced  in  the  principal  case,  it  being  decided  that 
liquors  kept  by  a  dub  in  its  rooni%  and  served  only  to  its  members  and  their 
iuTited  guests,  the  members  only  paying  therefor,  and  the  money  thus  r^ 
oeiYed  bang  used  to  replenish  the  stock,  but  insnffiment  for  that  pnrpuos^ 
was  not  such  a  sale  of  liquor  as  requires  a  license  under  a  statute  providing 
that  *'any  person,  dub,  or  corporation  desiring  to  carry  on  the  bnsinees  of  a 
retail  liquor  merchant,  and  also  that  of  a  bar-room,  shall  obtain  a  separata 
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fionM  far  eaeh.*    The  chib  isYoWed  in  the  Utter  ease  is  an  incorporated  or* 
gvaintioo,  among  its  objects  being  the  promotion  of  social  intercoorse^  the 
■aintoaaBee  of  a  library,  reading-rooms,  eta    The  faots  are  further  stated 
M  follows:  "  Any  member  may  inrite  persons  not  residing  in  the  ei^  to 
▼isit  the  dnb^  and  to  non-residents  its  hospitalities  may  be  extended  by  the 
prmident  for  ten  days;  bnt  in  no  case  is  a  visitor  or  any  person  not  a  mem« 
ber  of  the  einb  permitted  to  pay  for  either  food,  drink,  or  other  privileges  of 
the  dob.    No  betting  of  any  kind  is  permitted.    No  open  bar  is  permitted 
to  *  treat '  another  member,  or  in  any  wiae^  direotly  or  indirectly,  pay  any 
expense  he  may  incur.    No  wine  or  other  liqnor  can  be  furnished  to  members 
or  visitors  on  Sunday,  except  as  an  accompaniment  of  a  regular  meal  in  the 
diaiag-roonu     No  games  of  any  kind  are  permitted  on  Sunday.    The  club 
tents  and  fnmisbes  a  large  house,  and  keeps  its  own  servants.    A  large  num- 
ber of  its  members  make  the  club-house  their  home,  except  for  lodging,  tak- 
ing all  their  meals  there,  and  spend  much  of  their  time,  when  iiot  engaged 
in  bounces^  in  its  parlors,  library,  and  reading-rooms.    A  number  of  papers 
and  periodicab  are  taken,  and  a  general  library  is  being  accumulated.     The 
dnb  keeps,  besides  all  the  usual  articles  of  food,  which  are  served  in  its 
dining-rooms,  a  small  stock  of  liquors,  which  are  dispensed  to  its  members 
by  its  steward,  and  other  servants,  at  prices  fixed  by  the  board  of  governors. 
The  prices  are  so  fixed  that  they  shall,  as  nearly  as  practicable,  cover  the 
actual  cost  d  the  articles  furnished  to  the  members  for  their  comfort  and 
eonvenienoe,  and  do  not  make  a  profit  to  the  dub..    The  money  so  received 
is  paid  into  the  general  fund  of  the  club,  and  is  reinvested  in  like  articles, 
which,  again,  are  dispensed  to  the  members.    The  receipts  from  these  articles 
so  dispensed  are  not  snificient  to  reimburse  the  club  for  the  outlays  neoes- 
ssry  for  their  purchase  and  cost  of  service,  and  the  deficiency  has  to  be  made 
good  out  of  the  funds  derived  from  Initiation  fees  and  monthly  dues.     Upon 
these  facta  the  jury  found  a  verdict  of  guilty,  which  the  corporation  court 
refused  to  set  aside,  and  entered  judgment  for  the  fine  assessed."    The 
court  in  delivering  the  opinion  said:  "The  question  to  be  determined  isg 
whether,  upon  the  facts  above  stated,  the  defendant  dnb  was  gnilty  of 
sdHng  liquors  within  the  meaning  of  the  statute.     The  question  is  of  first 
impression  in  this  state,  but  we  entertain  no  doubt  that  the  case  is  with  the 
defendant;  that  is  to  say,  that  there  has  been  no  sale  within  the  meaning  of 
the  statatsk    In  the  present  case  .it  is  conceded  that  the  defendant  dnb  is  a 
Uma  JUU  ttah,  organized  for  the  purposes  named  in  the  charter,  and  not  as  a 
mere  device  resorted  to  as  a  means  of  evading  the  law.     None  but  membeia 
er  invited  guests  are  entitled  to  the  privileges  of  the  club,  and  no  person  not 
a  member  of  the  dnb  is  permitted  to  pay  for  either  food  or  drink,  or  other 
fsfreshments  dispensed  by  the  dub.    The  money  received  for  all  liquors  so 
dispensed  go  into  the  general  fund,  which  are  again  used  for  replenishing 
the  stock.     No  profit  is  made  on  the  liquor.     In  fact,  the  receipts  from  that 
aonroe  are  not  soffident  to  retmbarse  the  dub  for  the  cost  of  the  liquors  and 
sf  serving  them.    The  liquors  so  purchased,  as  already  stated,  are  for  the 
exdnslve  nse  of  the  members  of  the  olnb  and  their  invited  gnesti^  and  what 
is  complained  of  as  an  unlawful  selling  in  the  present  case  is,  we  think, 
nothing  more  than  an  equitable  mode  by  which  the  cost  of  the  liquor  used 
by  members  of  the  dob  is  divided  amongst  them  in  proportion  to  the  quan- 
tity which  eaoh  member  osea.    The  case  depends  upon  the  true  construction 
sf  oar  own  statnts^  and  we  are  dearly  of  opinion  that  if  in  the  present  case 
there  can  be  said  to  have  been,  in  the  striotest  or  most  technical  sense,  a 
sale  at  all,  it  was  not  such  a  sale  as  is  oontemplated  by  that  statntsu    Ua 
AK.  8T.  RlPn  Voii.  XXIV.  —  4 
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IsBURAMOi — Arbitbatiom  —  PuBUO  PoLioT.  —  A  pioTitioii  in  on  inonr^ 

once  policy  or  other  oontraot  requiring  all  differencee  or  eontroTorsiee 
arising  between  the  parties  as  to  their  rights  and  liabilities  tiierennder  to 
be  snbmitted  to  arbitration,  is  disregarded,  as  against  pnblio  polioy;  bnt 
when  snoh  prorision  only  requires  that  the  Talue  or  quantity  of  a  thing 
which  might  be  involved  in  litigation  under  tho  oontraot  may  bo  aaoer- 
toined  and  determined  by  arbitration,  it  does  not  oust  the  jurisdiction 
of  the  oourti^  but  only  exacts  a  certain  character  of  evidenoe  of  a  fact 
in  controversy,  and  is  valid. 

ImuBANoi  —  Arbttbation  —  Right  ov  Aonoir.  —  Where  an  fauuimnoo 
policy  provides  that  upon  a  failure  by  the  parties  to  agree  upon  tiio 
amount  of  loas,  the  same  shall  be  ascertained  by  appraisen^  and  that 
until  the  required  proofs  of  loss  are  produced  and  the  award  of  tho  ap- 
praisers obtained,  the  loss  shall  not  bo  payable,  the  assured,  aftor  his 
proffered  proofs  of  loss  have  been  rejected  by  tho  insurer,  without  a  do- 
mand  for  appraisal  or  objection  to  the  amount  of  loes  as  shown  bj  onch 
proofs,  may  sue  for  the  loss  without  first  showing  an  appraisal,  or  that 
he  has  offered  to  have  the  loes  appraised  or  requested  the  appointment 
of  appraisers. 

LiiURANCB  —  Arbitkatioiv  —  Prooib  or  Loaa — Where  an  insoraaee  polioy 
provides  that  upon  a  failure  by  the  parties  to  agree  upon  tho  amonnt  <^ 
loss,  the  same  shall  be  ascertained  by  appraisers,  and  that  nntil  their 
award  is  permitted  and  the  proof  of  loes  produced,  the  loss  shall  not  bo 
payable,  the  retention  by  the  insurer  of  such  proofs  oontaining  a  atoto- 
ment  that  the  loes  was  estimated  by  parties  soleotod  by  agreomont  be- 
tween the  insurer  and  insured,  after  denonnoing  snoh  stotemont  as  falasb 
in  no  way  prejudices  his  rights,  whether  suoh  stetoment  is  tmo  or  falao. 

ImvBAiroB  —  PROor  or  Loss  —  Intbribt.  — When,  by  the  terms  of  a  polioy 
sned  on,  the  loes  is  payable  sixty  days  after  proof  thereof,  legal  intoreot 
npon  the  amount  found  due  should  be  allowed  from  and  after  ttio  ox« 
piration  of  the  sixty  days  after  proof  of  loss  was  delivered  to  the  insured 
nnd  rejected  by  him. 

Baeh  and  Buck,  and  B.  P.  Carpenter^  for  the  appdlanL 

TooU  and  WaUace,  for  the  respondente. 

Habwood,  J.  The  cause  of  action  herein  is  founded  npon 
an  insurance  policy,  whereby  appellant  insured  and  agreed  to 
indemnify  respondents  against  loss  which  might  happen  by 
the  destruction  or  damage  of  appellant's  building,  situate  at 
Moreland,  Gallatin  County,  Montana,  known  as  the  Moreland 
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Hotel,  and  certain  fdrniture  therein  contained,  by  fire,  to  tha 
extent  of  $1,500,  the  sum  of  $1,125  being  placed  npon  Mid 
building,  and  the  sum  of  $375  npon  the  said  furniture.  There 
were  aleo  in  force,  doring  the  same  period,  three  other  policies 
of  concurrent  insorance,  issued  by  certain  other  companies  in 
&Tor  of  plaintiffs  npon  the  same  property,  each  in  the  sum  of 
fifteen  hundred  dollars,  and  distributed  in  like  amounts  on 
said  building  and  furniture  as  aforesaid.  While  said  insu> 
ance  contracts  were  in  force,  all  of  said  property,  except  a 
small  portion  of  the  furniture,  was  destroyed  by  fire.  This 
action  was  brought  to  enforce  payment  of  said  fifteen  hundred 
dollars  indemnity,  and  the  triid  resulted  in  a  judgment  for 
plaintiffs  in  said  sum,  with  interest  and  costs.  Whereupon 
defendant  moTed  for  a  new  trial  upon  a  statement  of  the  case, 
on  the  ground  of  insufficiency  of  the  evidence  to  justify  the 
Terdict,  and  that  the  same  is  against  law,  and  also  errors  of 
law  occurring  at  the  trial,  and  excepted  to  by  the  moving  party. 
Said  motion  being  overruled,  the  case  is  brought  up  by  appeal 
from  the  order  overruling  the  same,  as  well  as  appeal  from 
the  judgment. 

The  insurance  policy  involved  provides,  among  other  con- 
ditions, as  follows:  *^The  amount  of  loss  or  damage  to  be  esti- 
mated  according  to  the  actual  value  of  the  property  at  the 
time  of  the  loss;  and  to  be  paid  within  sixty  days  after  the 
loss  shall  have  been  ascertained  in  accordance  with  and  within 
the  terms  and  conditions  of  this  policy,  and  proof  of  the  samo 
•atisfiictory  to  the  said  company  shall  have  been  made  by  the 
assured  and  received  at  the  office  of  the  company  in  Phila- 
delphia. It  shall  be,  however,  optional  with  the  company  to 
repair,  rebuild,  or  replace  the  property  destroyed  or  damaged 
with  other  of  like  kind  and  quality  within  a  reasonable  time^ 
giring  notice  of  its  intention  so  to  do  within  sixty  days  after 
receipt  of  proofe  herein  required;  and  in  case  the  company 
elects  to  rebuild,  the  assured  shall,  if  required,  furnish  plans 
and  specifications  of  the  building  herein  described.  The  Mh 
sored  sostaining  loss  by  fire  under  this  policy  shall  fi>rthwith 
give  notice  in  writing  of  said  loss  to  the  company,  and  within 
thirty  days  thereafter  render  a  particular  account,  by  separate 
items  and  proof  thereof^  signed  and  sworn  to  by  the  assured^ 
letting  fi>rth, — 1.  A  copy  of  the  written  portion  of  this  policy 
and  all  indorsements  hereon;  2.  Other  insurance,  if  any,  en 
same  property,  or  any  porticm  thereof,  with  copies  of  written 
portions  of  each  policy  and  indorsements  thereon;   8.  Thm 
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actaal  cash  value  of  the  property  described  at  the  time  imme- 
diately preceding  the  fire;  4.  The  ownership  of  the  property 
described,  and  the  interest  of  assured  in  same;  5.  For  what 
purposes  and  by  whom  the  building  herein  described,  or  con- 
taining the  property  herein  specified,  and  the  several  parts 
thereof,  were  used  at  the  time  of  the  fire;  6.  The  date  of  the 
loss  and  the  amount  thereof;  7.  How  the  fire  originated,  as 
far  as  the  assured  knows  or  believes.  The  amount  of  sound 
value  and  of  damage  to  the  property  may  be  determined 
by  mutual  agreement  between  the  company  and  the  assured; 
or  if  they  fail  to  agree,  the  same  shall  then,  at  the  written 
request  of  either  party,  be  ascertained  by  an  appraisal  of  each 
article  of  personal  property,  or  by  an  estimate  in  detail  if 
A  building,  by  competent  and  impartial  appraisers,  one  to  be 
selected  by  each  party,  and  the  two  so  chosen  shall  first  select 
an  umpire  to  act  with  them  in  case  of  disagreement;  and  if  the 
said  appraisers  fail  to  agree,  they  shall  refer  their  difierences  to 
such  umpire;  and  the  award  of  any  two,  in  writing,  under  oath, 
shall  be  binding  and  conclusive  as  to  the  amount  of  such  loss 
or  damjige,  but  shall  not  decide  the  validity  of  the  contract, 
or  any  other  question  except  the  amount  of  such  loss  or  dam* 
age."  It  is  further  provided  in  said  policy  that  '*the  company 
shall  have  the  right  to  take  any  of  the  articles  damaged  at 
their  appraised  value;  and  until  such  proofs  as  above  required 
are  produced  and  examinations  and  appraisals  are  permitted, 
the  loss  shall  not  be  payable." 

The  plaintiff's,  in  their  complaint,  set  up  the  contract  of 
insurance,  alleged  the  destruction  of  the  propeity  by  fire,  and 
^  that  plaintiff's'  loss  thereby  was  $6,164  on  said  Moreland 
Hotel,  and  $1,851.14  on  said  furniture  and  fixtures  contained 
in  said  hotel."  Plaintiff's  further  allege  that  they  furnished 
defendant  notice  of  said  loss,  and  that  'defendant  by  its  ad-  • 
justing  agent  made  a  personal  examination  into  the  circum- 
stances of  said  loss  and  fire,  and  made  a  request  of  plaintiffs 
that  the  value  of  said  building  be  ascertained  by  arbitrators 
to  be  mutually  chosen  ";  that  on  the  tenth  day  of  September, 
1887,  plaintiff's  and  defendant  did  so  refer  the  question  of  value 
of  said  building  to  arbitrators  mutually  agreed  upon,  —  John 
Ketchnm  and  R.  W.  De  Noille,  of  Helena  aforesaid, —  who 
reported  and  decided  the  value  of  said  building  at  the  time  of 
■aid  fire  to  be  $7,179;  "that  on  the  fourteenth  day  of  Septem- 
tember,  1887,  the  plaintiff's  furnished  the  defendant  with  proofs 
of  said  loss,  and  of  their  interest  in  said  property,  and  others 
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wise  fully  performed  all  the  conditione  of  said  policy  on  their 
part;  that  on  the  fifteenth  day  of  September,  1887,  the  de- 
fendant returned  said  proofs  of  loss  to  plaintiffs  and  declined 
to  pay  said  loss,  assigning  as  the  single  ground  therefor  that 
said  proofs  were  not  satisfactory,  for  the  reason  that  they  re- 
ferred to  the  estimate  made  by  said  arbitrators;  that  no  de- 
mand has  been  made  by  defendant  for  a  further,  or  any  other, 
reference  of  said  loss  on  building  or  furniture  since  said  proofs 
of  loss  were  so  furnished;  nor  has  defendant  requested  any 
further  proofs  of  loss;  nor  did  the  defendant,  within  sixty  days 
after  receipt  of  proofs,  give  notice  of  their  intention  to  rebuild 
or  restore  any  of  said  property.'' 

Defendant,  by  answer,  denied  the  value  of  said  building  to 
be  the  sum  alleged  by  plaintiffs,  or  any  sum  exceeding  $3,250; 
and  denied  the  value  of  said  furniture  to  be  the  sum  alleged 
by  plaintifGEi,  or  any  sum  exceeding  $900;  and  said  answer 
further  put  in  issue  all  the  allegations  of  plaintiffs'  complaint, 
except  the  existence  of  said  insurance  policy,  the  destruction 
of  said  property  by  fire,  save  a  small  portion  of  the  furniture, ' 
and  some  other  allegations  not  necessary  to  notice  at  this 
time. 

In  addition  to  the  specific  denials  of  plaintiffs'  allegations, 
defendant  alleged,  by  way  of  new  matter  of  defense,  that  the 
plaintiffs  left  at  the  office  of  defendant's  agent  in  the  city  of 
Helena,  while  said  agent  was  absent  therefrom,  on  or  about 
September  16, 1887,  *'  some  paper  which  falsely  stated  that 
arbitrators  had  been  i^eed  upon  by  plaintiffs  and  defend- 
ant"; that  plaintiffs'  attention  was  called  to  this  fact  by  de- 
fendant's agent  on  the  same  day,  and  thereupon  plaintiffs 
asked  permission  to  retain  said  paper,  stating  that  said  paper 
should  not  be  regarded  or  treated  as  having  been  tendered  to 
defendant,  to  which  defendant,  by  its  agent,  assented.  The 
answer  further  averred  that  plaintiffs,  on  or  about  September 
14, 1887,  '^  fraudulently  and,  with  intent  to  deceive  and  obtain 
an  unfair  advantage  over  defendant  in  the  settlement  of  said 
claim,  falsely  represented  to  defendant's  agent  that  two  per« 
ions  bad  been  agreed  upon  by  plaintiffs  and  defendant,  as 
arbitrators,  to  determine  and  decide  upon  the  value  of  said 
building  and  the  cost  of  rebuilding  the  same,  and  that  such 
arbitrators  had  determined  and  decided  that  the  value  of  said 
building  was,  at  the  time  of  the  fire,  $7,179;  whereas  in  truth 
and  fact,  as  plaintiffs  well  knew,  such  persons  had  never  been 
agreed  upon  or  selected  as  arbitrators,  and  as  plaintiffs  well 
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knew,  Buch  personB  had  never  determined  as  arbitratoni  or 
otherwise  that  said  building  was  of  the  value  of  $7,179,  or 
that  it  would  cost  said  sum,  or  any  other  particular  sum,  to 
rebuild  the  same.  The  answer  further  averred  that  defend- 
ant requested  plaintiffs  to  famish  it  with  plans  and  specifica- 
tions of  said  building  so  destroyed  by  fire,  but  that  plaintiffs 
neglected  and  refused  to  furnish  the  same;  and  that  no  proofs, 
plans  and  specifications,  declarations,  or  certificates  have  been 
furnished,  and  no  examination  or  arbitration  has  been  per- 
mitted or  furnished  by  plaintiffs,  or  had  as  required  by  the 
conditions  of  said  policy  of  insurance.  This  new  matter  of 
defense  was  controverted  by  plaintiffs'  replication. 

The  first  and  main  point  insisted  upon  by  appellant  is,  that 
this  action  is  brought  upon  an  alleged  award  by  arbitrators, 
and  that  no  evidence  of  value  of  the  property  destroyed,  ex- 
cept to  establish  an  award,  was  admissible.  This  point  was 
raised  by  defendant  in  the  lower  court  at  the  trial,  and  objec- 
tion was  made  to  the  introduction  of  any  evidence  as  to  the 
value  of  the  property,  or  the  amount  of  said  loss,  except  to 
establish  an  award.  This  objection  was  overruled,  and  the 
court  admitted,  over  the  objection  and  exception  of  defendant, 
evidence  offered  by  plaintiffs  tending  to  prove  the  allegations 
of  the  complaint  as  to  the  value  of  the  property  destroyed, 
and  the  loss  sustained  by  plaintiffs,  independent  of  the  ap- 
praisal or  award  of  arbitrators,  as  alleged  in  the  complaint. 
Proof  was  also  admitted  on  behalf  of  plaintiff  in  respect  to 
the  alleged  submission  of  the  question  of  the  value  of  said 
building  and  plaintiffs'  loss  by  the  destruction  thereof  to  ar- 
bitrators, and  the  alleged  award  by  them  made.  Appellant's 
objection  and  exception  aforesaid  is  based  upon  the  terms  of 
the  policy  and  the  clause  which  provides  that ''  until  such 
proofs  as  above  required  are  produced,  and  examinations  and 
appraisals  are  permitted,  the  loss  shall  not  be  payable."  Ap- 
pellant's position  is,  that  until  such  appraisal  and  award  is 
made  by  arbitrators  or  appraisers,  chosen  and  acting  as 
provided  by  the  terms  of  the  policy,  the  claim  of  plaintiffs  is 
not  matured  for  action,  unless  plaintiffs  allege  and  prove  that 
they  demanded  such  arbitration  or  appraisal,  and  the  failure 
to  arbitrate  was  without  the  fault  of  plaintiffs. 

Appellant  further  contends  that  plaintiffs  failed  to  prove 
the  selection  of  arbitrators  or  appraisers,  and  the  appraise- 
ment by  them  and  award  of  the  value  of  the  property  de- 
stroyed, in  the  manner  provided  by  said  policy.     We  think, 
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without  doubt,  plaintiffs  failed  in  this  partionlar;  &r  the  eyi* 
denoe  does  not  ehow  a  oomplianoe  with  the  tenns  of  the  pol* 
i^  as  to  the  seleotion  of  appraiaerBi  or  a  oomplianoe  with 
its  terms  by  them  in  appraising  the  property  and  making  an 
award  of  yaloe. 

For  a  proper  understanding  of  the  ease,  and  the  applica* 
tioD  of  oar  oonclnsion  herein,  it  is  neoessary  to  make  a  brief 
summary  of  the  condnct  of  the  parties  from  the  time  the  loss 
occnrred  until  the  action  was  brought.    The  evidence  shows 
that  immediately  after  said  property  was  destroyed  by  fire, 
plaintiffs  notified  defendant's  agent  thereof  by  telegram. 
Boon  after  this,  defendant's  agent  visited  the  place  of  the  fire, 
inspected  and  listed  the  furniture  saved,  took  rough  measure- 
ments of  the  foundation  of  the  building,  and  then  proceeded 
to  Boseman,  where  he  was  joined  by  Flowers,  one  of  the 
plaintiffs,  who  brought  with  him  the  manager  who  was  in 
charge  of  said  hotel  at  and  previous  to  the  time  of  said  fire. 
There  the  plaintiff  Flowers,  with  said  agent,  obtained  from 
stores  certain  lists  and  prices  of  furniture  bought  to  furnish 
said  hoteL    The  manager  of  said  hotel  assisted  in  giving  said 
agent  information  of  the  articles  in  said  hotel  at  the  time  of 
the  fire.    The  agent  says,  in  his  testimony:  *^  We  had  Barrett 
(the  manager  of  said  hotel)  take  the  rooms,  one  by  one,  and 
had  him  designate  all  articles  of  furniture  in  each  room,  and,  by 
means  of  invoices  which  we  had,  put  the  prices  of  the  articles. 
This  list  of  articles  here  was  obtained  from  Barrett,  and  the 
prices  were  obtained  from  the  invoices,  and  these  invoices 
were  obtained  at  the  stores  in  Bozeman,  where  the  goods  were 
bought"    Baid  agent  of  defendant  also  testified  that  wliile 
Barrett  was  thus  giving  a  list  of  the  furniture  in  said  hotel, 
^Flowers  was  occupied  giving  particulars  of  the  building 
and  the  construction  of  it  to  Mr.  Crook  and  a  builder  we  had 
secured   at  Boseman  to  make  an  estimate."     After  such 
inquiries,  estimates,  and  lists  were  made  at  Bozeman,  defend- 
ant's agent  returned  to  Helena,  and  on  the  following  day  met 
said  Flowers  at  Helena,  and  handed  him  a  letter,  in  which 
said  agent  informed  Flowers  that  he  would  *'  understand  that 
the  inquiries  made  do  not  in  any  respect  supersede  or  waive 
any  of  the  conditions  or  requirements  of  the  policies;  but  they 
have  the  same  force  and  call  for  the  same  full  compliance  as 
if  nothing  whatever  had  been  done  by  us  in  the  premises."  A 
few  days  thereafter,  two  of  the  assured  came  to  the  office  of 
the  said  agents  and  one  of  them  deliver9d  to  the  agent  a  paper 
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intended  as  a  proof  of  losB.  Thereupon  said  agent  called  the 
assured's  attention  to  some  particulars  in  which  eaid  paper  did 
not  comply  with  the  terms  of  the  policy  as  a  *'  proof  of  loas.*^ 
One  of  the  assured  then  asked  said  agent  for  a  blank,  used 
for  the  purpose  of  making  proof  of  loss,  which  was  furnished; 
then  one  of  said  assured  commenced  to  fill  up  such  blank, 
when  said  agent  informed  assured  that  it  would  be  necessary 
to  have  a  builder  ^'  make  an  estimate  on  the  building  ";  and 
in  reply  to  an  inquiry  by  the  assured  as  to  names  of  some 
builders  who  would  be  oompetent  to  make  such  an  estimate, 
said  agent  named  three  different  builders,  or  firms  of  builders, 
as  '^  reliable  builders  "  for  the  assured  to  apply  to,  and  engage 
some  of  them  to  make  an  estimate  on  the  said  hotel,  among 
whom  was  the  firm  of  Ketchum  and  De  Noille.  The  evidence 
on  the  part  of  plaintiffs  is  to  the  effect  that  when  said  agent 
named  said  builders,  Mr.  liOunds,  one  of  the  assured,  said  ta 
the  agent:  ''Before  we  go  further  in  this  matter,  is  it  under- 
stood that  estimates  furnished  by  either  of  these  firms  will  be 
satisfactory  to  you?"  To  which  the  agent  replied,  ''Yes, 
certainly;  we  have  done  business  with  all  three  of  them." 
On  the  part  of  defendant,  said  agent  testifies  to  the  effect 
that  he  does  not  think  Mr.  Lounds  asked  such  a  question; 
that  most  of  his  conversation  was  with  Mr.  Flowers;  that 
Mr.  Flowers  asked  "a  similar  question,"  to  which  said  agent 
replied  that ''  the  builders  named  were  all  reliable  men,  and 
had  made  estimates  for  us  before  on  buildings."  The  assured 
then  engaged  Ketchum  and  De  Noille,  one  of  the  firms  of 
builders  named  by  said  agent,  to  make  an  estimate  of  said 
hotel  building.  Such  estimate  was  made  from  details  and 
specifications  furnished  by  assured,  and  was  designated  aa 
'^an  estimate  of  the  cost  of  replacing  the  hotel  building  at 
Moreland."  Said  estimate  was  delivered  to  defendant's 
agent,  and  said  agent,  not  being  satisfied  therewith,  required 
of  said  builders  a  more  detailed  estimate,  which  was  fur* 
nished.  Said  builders  took  no  account  of,  and  made  no 
estimate  upon,  the  furniture  destroyed  in  said  hotel.  It 
appears  by  the  testimony  of  De  Noille  that  the  estimate  of 
said  building  was  made  principally  by  Ketchum,  and  that 
it  was  not  understood  by  said  builders  that  they  were  to  act 
as  arbitrators,  and  he  did  not  understand  that  they  acted 
as  such.  It  does  not  appear  that  any  ''  umpire  "  was  chosen, 
and  the  record  shows  that  said  estimate  was  not  returned  ''on 
oath."    At  the  time  said  estimate  was  being  made  by  said 
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baildersy  the  assured  bad  prepared  what  they  term  **  proo& 
of  lues,"  and  the  aame  wae  served  on  said  agent  It  appears 
that  one  proof  of  loss  was  made  for  each  company  having 
a  policy  in  foroe  on  said  property,  and  the  four  were  delivered 
to  said  agent  in  one  package*  Upon  examining  one  of  said 
papers  defendant's  agent  found  that  it  contained  a  '^  clause 
referring  to  the  loss  of  the  building  as  estimated  by  Ketchum 
and  De  Noille  &  Co.,  builders  selected  by  agreement  between 
the  agent  of  the  company  and  assured  to  make  estimates." 
Thereupon  the  agent  returned  all  of  said  proofs  of  loss  to  the 
attorney  who  had  delivered  them  for  the  assured.  The  next 
day  said  ageut  explained  to  said  attorney  his  objection  to 
said  proofis  of  loss,  which  was  that  said  proofs  contained  said 
clause  in  reference  to  Ketchum  and  De  Noille  having  been 
''agreed  upon."  That  appears  to  have  been  the  only  objec- 
tion to  said  proofs  asserted.  Defendant's  agent  insisted  that 
said  clause  should  be  stricken  out,  and  assured  refused  to 
strike  the  same  out. 

The  foregoing  facts  were  proved  without  any  essential  con- 
flict, and  are  taken  principally  from  testimony  introduced  on 
behalf  of  defendant.  There  is  a  dispute  between  the  parties 
to  the  action  ae  to  an  arrangement  made  between  the  attorney 
of  plaintiffs  who  delivered  said  proofs  of  loss  and  defendant's 
agent,  whereby  the  same  were  retained  by  said  attorney,  with 
the  understanding  that  such  proofs  were  to  be  considered  as 
not  having  been  delivered  to  defendant's  agent  The  evidence 
is  conflicting  upon  that  point,  therefore  it  is  not  open  for  con* 
sideration  now. 

Counsel  for  appellant  contends  that  defendant  would  have 
been  prejudiced  and  injured  by  the  retention  of  said  proof  of 
loss  with  such  objectionable  clause  therein;  that  it  was  justi- 
fied in  returning  the  same  to  assured;  that  the  refusal  of  as- 
sured to  strike  out  said  objectionable  clause  and  return  said 
proofs  was  a  failure  to  make  proof  of  loss  as  required  by  the 
policy.  Appellant  construes  said  dause  as  an  attempt,  on 
the  part  of  the  assured,  to  involve  defendant  in  an  implied 
admission  of  a  material  statement  of  fact,  which,  in  truth, 
never  occurred,  and  which  statement  was  false.  We  do  not 
gather  such  impression  from  the  evidence.  The  evidence  in- 
troduced on  the  part  of  defendant  alone  shows  a  state  of  facts 
from  which  the  assured  could,  in  good  faith,  have  presumed 
that  Ketchum  and  De  Noille  were  chosen,  by  agreement,  to 
make  the  required  estimates  on  said  hotel  building,  although 
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thej  were  not  chosen  as  appraisers  in  the  manner  provided  by 
the  policy,  nor  did  they  proceed  to  make  appraisement  and 
return  award  strictly  in  the  manner  provided  by  the  policy. 
The  proof  of  loss  in  qnestion,  as  shown  by  the  record,  con- 
tained no  statement  to  the  effect  that  Eetchnm  and  Do  Noilla 
were  chosen  as  arbitrators  or  appraisers  by  agreement  be- 
tween the  company  and  the  assured,  or  that  they  made  or 
pretended  to  make  an  appraisement  or  award  as  required  by 
the  policy.  The  proof  contains  the  following  statement: 
**  Loss  on  building,  as  estimated  by  Eetchum,  De  Noille  A 
Co.,  builders  selected  by  agreement  between  agent  of  compai- 
nies  and  assured.''  Under  the  circumstances  of  the  selection 
of  said  builders  and  the  making  of  an  estimate  by  them,  we 
see  no  evidence  of  fraud,  trick,  or  deceit  in  the  insertion  of 
that  statement  in  the  proof  of  loss.  Moreover,  had  said  state* 
ment  been  absolutely  false  in  fact,  we  do  not  agree  with  the 
proposition  of  defendant's  counsel,  that  the  retaining  of  said 
proofs  of  loss  would  have  bound  defendant  by  an  implied  ad- 
mission of  the  truth  of  such  statement,  under  the  circum- 
stances shown  in  the  case.  No  such  implied  admission  could 
arise  against  defendant  by  merely  retaining  such  paper,  after 
denouncing  such  objectionable  statement  as  untrue,  and  de- 
manding its  elimination  from  said  proof. 

We  return  to  the  main  question  raised  upon  this  appeal,— 
L  e.,  that  *'  plaintiffs  must  recover  on  an  award  by  arbitratun 
or  appraisers,  if  at  alL"  The  question  as  to  how  far  oonrti 
will  be  governed  by  a  provision  in  the  contract  requiring  that 
controversies  arising  as  to  the  rights  and  liabilities  of  partiaa 
thereunder  be  submitted  to  arbitration  has  engaged  the  pro* 
found  consideration  of  both  American  and  English  oonrts  of 
last  resort.  The  conclusion  reached,  and  probably  settled 
beyond  further  controversy,  is,  that  a  provision  in  a  contract 
requiring  all  differences  or  controversies  arising  between  the 
parties  as  to  their  rights  and  liabilities  thereunder  to  be  aab- 
mitted  to  arbitration  will  not  be  allowed  to  interfere  witli  or 
bar  the  litigation  of  such  controversies  when  brought  Into 
court.  To  enforce  such  provisions  would  be  to  allow  parties 
to  barter  away  the  jurisdiction  of  courts  to  determine  the 
rights  of  parties  and  redress  their  wrongs.  Therefore  inch 
provisions  are  disregarded,  as  against  public  policy.  But 
many  of  the  same  eminent  authorities  hold  that  a  provision 
in  a  contract  requiring  that  the  value  or  quantity  of  a  thing 
which  might  be  involved  in  a  controversy  thereunder  be  as- 
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oertained  and  determined  by  arbitration,  or  in  some  other 
possible  and  reasonable  manner,  does  not  oust  the  jurisdiction 
of  the  courts,  but  only  requires  a  certain  character  of  evidence 
of  a  fact  in  controversy.  Therefore  a  provision  in  a  contract 
like  the  one  under  consideration  in  the  case  at  bar,  requiring 
thai  the  value  of  the  assured  property,  under  certain  condi« 
tions,  shall  be  ascertained  by  appraisal,  is  not  disregarded  as 
against  public  policy,  but  is  upheld  as  valid:  Seott  v.  Avery^ 
6  H.  L.  Cas.  811;  Hamilion  v.  Liverpool  &  L,  &  O.  Ins.  Co.f 
136  n.  8.  242;  United  States  v.  Robeson,  9  Pet.  827;  Scottish 
Vn.  A  Nat.  Ins.  Co.  v.  Clancy,  71  Tex.  6;  Wolff  v.  Liverpool 
A  L.A  O.  Ins.  Co.,  60  N.  J.  L.  453;  Oasser  v.  Sun  Fire  Office^ 
42  Minn.  815;  Old  Saucelito  etc.  Co.  v.  Commercial  Un.  A^sur. 
Co.,  66  CaL  253;  Sutro  Tv/nnel  Co.  v.  Segregated  Bel.  Min.  Co.^ 
19  Nev.  121;  Holmes  v.  Richet,  56  CaL  807;  88  Am.  Rep.  54. 

The  policy  in  the  case  at  bar  requires  that  if  the  parties 
fail  to  agree  upon  the  amount  of  damage,  *'  the  same  shall 
then,  at  the  written  request  of  either  party,  be  ascertained  by 
an  appraisal  by  "competent  and  impartial  appraisers,"  one  to 
celected  by  each  party,  and  the  two  to  select  an  umpire,  etc. 
It  is  insisted  by  counsel  for  appellant  that  said  clause,  viewed 
in  connection  with  the  other  provisions  of  the  policy,  and 
especially  the  clause  that  provides  that  "  until  such  proofs  as 
above  required  are  produced,  and  examinations  and  apprais- 
als are  permitted,  the  loss  shall  not  be  payable,"  makes  it 
obligatory  upon  the  assured  in  this  action  to  prove  the  amount 
of  loss  or  damage  by  an  appraisal  obtained  in  the  manner 
required  by  the  policy,  or  show  a  fair  endeavor,  and  failure 
without  plaintiffs'  fault,  to  get  such  an  appraisal;  otherwise 
plaintiffs'  suit  in  court  is  premature,  and  must  fail.  This  is 
elaimed  by  defendant's  counsel  to  be  an  imperative  require- 
ment of  the  plaintiffs,  whether  defendant  requests  such 
appraisal  or  not  There  is  no  showing  that  either  party  re- 
quested such  an  appraisal.  The  defendant  by  answer  ex- 
pressly denies  that  it  '^  made  a  request  of  plaintiffs  that  the 
ndue  of  said  building  be  ascertained  by  arbitrators  to  bo 
mutually  chosen,  or  to  be  chosen  in  any  other  manner."  The 
plaintiffs  alleged  in  their  complaint  ^that  no  demand  has 
been  made  by  the  defendant  for  a  further,  or  any  other,  refer- 
ence of  said  loss  on  building  or  furniture  or  fixtures  since 
since  said  proofs  of  loss  were  so  furnished/'  This  allegation 
is  not  denied. 

In  support  of  their  position,  counsel  for  defendant  dtes  cer- 
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tain  authorities,  which  we  will  now  briefly  review.  In  the 
case  of  Old  Saucdito  etc,  Co.  t.  Commercial  Vn,  Asaur.  Co.^  66 
Cal.  253,  it  appears  from  the  opinion  of  the  court  that  tha 
complaint  stated  ^  facts  showing  that  a  difference  aroee  as 
to  the  amount  of  loss ";  **  that  plaintiff  thereupon,  and  on 
request  of  defendant,  chose  "  arbitrators,  to  whom  was  aab- 
mitted  *'  all  differences  of  opinion  as  to  the  amount  of 
said  loss."  The  plaintiff  further  averred  that  the  arbitrators 
so  selected  failed  to  agree  on  the  amount  of  loss  or  damage, 
and  failed  to  select  a  third  person  to  act  with  them  in  case 
of  disagreement,  and  also  failed  to  make  an  award;  and  the 
plaintiff,  after  waiting  a  reasonable  time,  withdrew  from 
such  arbitration.  But  the  court  found  on  the  trial  that  no 
arbitrators  were  chosen,  and  no  differences  as  to  the  amount 
of  damages  were  submitted  to  arbitrators,  *'  and  that  the  £Bdl- 
ure  to  submit  such  differences  of  opinion  to  arbitration  was  in 
no  manner  the  fault  or  result  of  any  action  suffered  or  taken 
by  defendant;  but,  on  the  contrary,  defendant  had  always 
been  willing  to  submit  such  differences."  Upon  that  state  of 
facts  and  the  authorities  it  was  held  that  plaintiff  could  not 
recover.  It  should  be  remembered  that  in  this  case  the  com- 
}>Iaint  alleged  that  differences  arose  as  to  the  amount  of  the 
loss,  and  that  defendant  demanded  arbitration. 

In  the  case  of  Adam»  y.  South  British  etc*  Ins,  Co.^  70  Cal. 
198,  it  appears  that  differences  arose  between  the  company 
and  the  assured  as  to  the  amount  of  loss,  and  no  demand  was 
made  by  either  party  for  an  arbitration  as  provided  in  the 
policies.  The  court,  referring  to  the  case  reported  in  66  Cali- 
fornia, supra^  held  that  until  adjustment  of  the  claim  by 
mutual  agreement,  or  by  arbitration,  or  a  fair  effort  was 
made  by  the  assured  to  obtain  such  arbitration,  no  action 
could  be  maintained.  In  the  case  of  Carroll  v.  Oirard  Fire 
Ins.  Co.^  72  Cal.  299,  it  appears  that  an  arbitration  was  re- 
quired by  the  policy  to  determine  the  amount  of  loss,  in  case 
of  differences  as  to  the  same,  and  that  such  arbitration  was 
had.  But  when  the  plaintiff  brought  suit  he  declared  upon 
the  policy  generally,  ignoring  the  award,  and  made  no  men- 
tion of  the  fact  that  an  award  had  been  obtained.  It  was  held 
that  the  award  was  a  necessary  element  of  plaintiff's  oaui^  of 
action.  The  facts  involved  in  these  California  cases  distin- 
guish them  from  the  case  at  bar,  but,  in  the  main,  appellant's 
position  is  supported  by  them.  The  case  of  Lovejoy  v.  Hart- 
ford Fire  Ins.  Co,^  11  Fed.  Rep.  63,  is  also  cited  by  appellant's 
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ooonaeL  But  that  was  an  action  by  creditors  of  the  assured 
to  enforce  payment  of  the  loss  to  them.  It  was  found  that  na 
preliminary  proofs  of  loss  had  been  made  as  required  by  the 
policies,  nor  was  there  satisfactory  evidence  of  waiver  of  such 
proo&.  So  it  was  held  by  Judge  Blodgett  that  the  claims 
were  not  in  such  condition  that  the  assured  could  maintain 
an  action  thereon,  and,  of  course,  it  followed  that  creditors  of 
assured  could  not  compel  payment  of  these  claims  by  garnish- 
ment  process.  In  his  opinion,  the  learned  judge,  after  find- 
ing that  the  preliminary  proofs  had  neither  been  made  nor 
waived,  also  mentions  the  provision  in  some  of  the  policies 
before  him,  requiring  the  amount  of  the  loss  or  damage  to  be 
fixed  by  arbitration  in  case  of  dispute,  and  remarks  that  he 
has  no  doubt  that  courts  will  enforce  the  provision  in  the 
future  as  in  the  past.  It  is  plain  that  in  this  case  the  de- 
cision did  not  turn  upon  the  question  as  to  whether  the 
amount  of  loss  had  been  fixed  by  arbitration,  because  no  pre* 
liminary  proofs  had  been  made  as  required  by  the  policies, 
so  as  to  reach  the  question  of  difierence  as  to  the  amount  of 
loss. 

The  case  of  United  States  y.  Robeson^  9  Pet.  327,  is  also 
cited  by  appellant.  This  case  affirms  the  general  rule  that 
where  a  contract  provides  that  a  certain  fact,  as  of  the  trans- 
portation of  certain  additional  freight  over  and  above  a  cer^ 
tain  quantity,  shall  be  paid  for  at  a  given  rate,  on  producing 
the  certificate  of  the  commanding  officer,  showing  the  quan- 
tity of  such  additional  freight  transported,  such  fact  must  be 
proved  by  the  kind  of  evidence  required  by  the  terms  of  the 
contract,  or  the  party  seeking  to  recover  must  show  that  he 
has  made  all  reasonable  eflbrt  to  obtain  such  proof,  before  ha 
can  be  allowed  to  introduce  other  evidence  of  such  fact  In 
sach  a  case  the  contract  does  not  contemplate  that  anything 
is  to  be  done  by  the  person  obligated  to  pay,  except  to  await 
the  certificate  of  the  party  previously  designated  by  both 
parties  to  ascertain  and  certify  the  quantity.  The  contract 
does  not  contemplate  that  the  paying  party  shall  do  anything 
toward  obtaining  such  certificate,  nor  is  there  any  alternative 
contemplated  whereby  the  parties  may,  under  certain  cir- 
cumstances, dispense  altogether  with  the  necessity  for  such 
certificate,  nor  that  it  shall  only  be  required  in  case  of  "differ- 
ences **  of  opinion  as  to  the  amount  in  question,  and  then  can 
only  be  brought  into  existence  by  the  joint  action  of  both 
parties  in  selecting  arbitrators  to  ascertain  the  value  as  in  the 
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case  at  bar.  As  remarked  in  the  case  last  cited,  Mipm,  **  Che 
prinoiplee  involved  •  •  •  •  are  connected  with  the  fiscal  mo- 
tion of  the  government**  If  the  paying  agent  of  the  govern* 
ment  disbursed  money  on  other  certificates  or  evidence  otber 
than  inch  as  the  contract  provided  for,  he  did  so  at  hia  oira 
lisk,  for  he  was  required  to  produce  such  certificates  as  tlie 
contract  called  for  in  accounting  for  his  disbursements. 

Appellant's  counsel  cite,  as  sustaining  their  position  upos& 
the  point  under  consideration,  Flaherty  y.  Qermania  In^.  Co^ 
7  Ins.  Law  J.  226  (Pa.  1878).  We  have  not  been  able  to 
amine  this  case,  as  the  report  cited  is  not  at  hand;  nor  do 
find  such  case  in  the  Pennsylvania  reports.  But  ^tha  hold* 
ing  of  the  supreme  court  of  Pennsylvania,  as  announced  by 
llr.  Justice  Sharswood  in  MentM  v.  Armenia  Fire  Im.  Co^  79 
Pa.  St  478,  21  Am.  Rep.  80,  appears  to  be  opposed  to  appel- 
lant's position.  In  that  case  it  appears  that  the  policy  in 
question  contained  a  provision  for  arbitration  of  differences  mm 
to  the  amount  of  loss,  and  that  no  action  should  be  main- 
tained on  the  policy  unless  the  amount  of  loss  ^  shall  be  first 
thus  ascertained.**  *^The  defendants  moved  for  nonsuit,  *  be- 
cause section  8  requires  the  parties  to  the  policy  to  submit  to 
a  reference,  etc.'  Plaintiff  objected  to  the  motion  because  no 
refereDce  was  offered  or  asked  for.  By  direction  of  the  court, 
judgment  of  nonsuit  was  entered.  This  was  assigned  for  error 
on  the  removal  of  the  record  to  the  supreme  court  by  plain* 
tiff  by  writ  of  error.*'    The  judgment  was  reversed. 

In  the  case  of  ffamilton  v.  Liverpool  Jt  L.Jt  O.  Ine.  Co.,  186 
U.  S.  242,  it  appears  there  was  contention  as  to  ^'  whether  de- 
fendant had  duly  requested  and  plaintiff  had  unreasonably 
refused  to.  submit  to  such  an  appraisal  and  award  as  the  policy 
called  for.**  But  it  is  remarkeid  by  Mr.  Justice  Gray,  in  de- 
liveriDg  the  opinion  of  the  court,  that  the  evidence  upon  that 
question  does  not  depend  in  any  degree  *'on  oral  testimony  or 
extrinsic  facts,  but  wholly  upon  the  construction  of  the  oor> 
respondence  in  writing  between  the  parties.  •  •  •  •  That  cor- 
respondence clearly  shows  that  the  defendant  repeatedly  and 
explicitly,  in  writing,  requested  that  the  amount  of  the  loss 
or  damage  should  be  submitted  to  appraisers  in  accordance 
with  the  terms  of  the  policy,  and  that  plaintiff  as  often  po^ 
emptorily  refused  to  do  this,  unless  defendant  would  consent 
*  in  advance  to  define  the  legal  powers  and  duties  of  the  ap- 
praisers (which  defendant  was  under  no  legal  obligation  to 
do).**    It  was  held  that  '*'  the  court  rightiy  inatraoted  the 
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jury  that  the  defendant  had  requested  in  writing,  and  th« 
plaintiff  had  declined,  the  appraisal  provided  for  in  the  policy 
and  that  plaintiff,  therefore,  could  not  maintain  thia  action.** 
So  in  the  case  of  Oasur  y.  Sun  Fire  Office,  42  Minn.  815,  dif> 
ferencea  aroee  as  to  the  amount  of  loss,  and  ''  the  defendant 
duljT  and  seasonably  made  a  written  request  of  said  plaintiff 
that  the  amount  of  such  damage  be  ascertained  by  an  ap* 
praisal,  according  to  the  terms  of  the  contract,  and  demanded 
that  the  plaintiff  select  and  name  an  appraiser  to  act  for  him, 
and  that  plaintiff  wholly  neglected  and  refused  to  comply 
with  such  request,  or  to  enter  upon  any  appraisal."  Under 
iuch  a  state  of  facts  it  was  held  that  plaintiff  must  comply 
with  defendant's  request  for  appraisement  before  action  could 
be  maintained  for  recovery  of  the  loss. 

In  the  recent  case  of  Birmingham  Fire  Ins,  Co.  v.  Pidverf 
126  HI.  829y  9  Am.  St  Rep.  598,  the  usual  arbitration  clause 
was  under  consideration.  Mr.  Justice  Bailey,  in  deliver^ 
ing  the  opinion  of  the  court,  says:  '*  The  instructions  given 
enumerate,  among  the  defenses  of  which  the  defendant  was 
seeking  to  avail  itself,  the  failure  of  the  plaintiff  to  submit  her 
difference  with  the  defendant  in  relation  to  her  loss  or  damage 
to  arbitration,  in  accordance  with  the  conditions  of  the  policy, 
and  on  that  question  the  jury  were  instructed  as  follows:  'As  to 
the  question  of  arbitration,  you  are  instructed  that,  under  the 
provisions  of  the  policy,  if  there  was  a  dispute  as  to  the  amount 
of  the  loss,  then  either  party  could  demand  an  arbitration  to 
determine  the  amount  of  such  loss,  by  serving  a  notice,  in 
writing,  on  the  opposite  party;  and  before  you  can  find  against 
the  plaintiff  on  this  point,  you  must  believe  from  the  evidence 
that  there  was  a  dispute  between  the  parties  as  to  the  amount 
of  the  loss,  and  that  notice  in  writing  was  served  on  her,  or  on 
some  one  authorized  to  act  for  her,  demanding  such  arbitra- 
tion in  accordance  with  the  provisions  of  the  policy,  and  that 
she,  in  person  or  by  her  attorney,  without  sufficient  cause,  re- 
fused to  submit  to  such  arbitration.'  It  is  insisted  that  this  in- 
stmctioD,  though  holding  the  law  substantially  in  accordance 
with  the  defendant's  theory,  is  erroneous,  in  not  conforming 
in  its  hypothesis  to  the  evidence  as  it  was  actually  given,  the 
evidence  being,  as  is  claimed,  in  accordance  with  the  hypoth- 
eds  of  an  instruction  asked  by  the  defendant"  The  court 
held  that  said  instruction  was  not  erroneous.  In  the  case  of 
Qere  ▼•  Cotmol  Bluffs  Ins.  Co.,  67  Iowa,  272,  after  suit  was 
brought  to  recover  the  loss,  the  insurance  company  demanded 
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arbitration,  under  a  clause  in  the  policy  providing  therefcNTi 
and  urged  said  clause  and  demand  for  arbitration  as  a  de- 
fense. The  suit  was  commenced  five  months  after  the  loss 
occurred.  It  was  held  that  demand  for  arbitration  came  too 
late,  and  plaintiff  was  allowed  to  proceed. 

In  a  comparatively  recent  case  before  the  supreme  court  of 
Michigan  {Numey  y.  Fireman^s  Fund  Ins.  Co,^  68  Mich.  633; 
6  Am.  St.  Rep.  838),  it  appears  that  differences  had  arisea 
between  the  parties  as  to  the  amount  of  loss.  The  policy  ia 
question  contained  an  arbitration  clause  very  much  like 
tiie  one  in  the  case  at  bar;  and  although  such  differences 
had  existed,  as  to  the  amount  of  loes,  for  some  five  months 
prior  to  the  suit,  no  request  for  arbitration  had  been  made  by 
either  party.  At  the  trial,  the  defendant  invoked  the  clause 
in  the  policy  requiring  arbitration,  as  well  as  another  clause 
providing  that  no  suit  should  be  brought  until  after  such 
arbitration  was  had.  The  trial  court  instructed  the  jury 
^Hhat  the  plaintiff  could  not  maintain  his  suit  until  the 
amount  of  his  loss  had  first  been  determined  by  arbitration, 
or  he  had  given  notice  to  the  defendant  of  his  desire  to  have 
the  same  so  determined,  and  the  defendant  had  neglected  or 
refused  to  comply  with  the  request,  and  thereupon  further 
instructed  the  jury  to  return  their  verdict  for  the  defendant.** 
On  appeal,  this  was  held  to  be  error,  and  the  judgment  was 
reversed.  See  other  cases  upon  this  subject:  Oibba  v.  CotUi- 
nental  Ins.  Co.^  18  Hun,  611;  Mark  v.  National  Fire  In$.  Co»^ 
24  Hun,  565,  and  affirmed  in  N.  Y.  Gt.  of  App.,  91  N.  Y.  663; 
Hurst  V.  Litchfield,  89  N.  Y.  877;  WdOaee  v.  GermanrAmeri^ 
can  Ins.  Co.y  1  McCrary,  835;  4  McCrary,  123;  Stephenson  r. 
Piseataqua  F.  &  M,  Ins.  Co.^  54  Me.  69;  Wolff  y.  Liverpool  eU. 
Ins.  Co.,  50  N.  J.  L.  453;  Western  etc.  Ins.  Co.  v.  Putnam^  20 
Neb.  831;  Phoenix  Ins.  Co.  v.  Badger,  53  Wis.  283;  Reed  r. 
Washington  etc.  Ins.  Co.,  138  Mass.  672;  Oerman'Ameriean 
Ins.  Co.  Y.  Steiger,  109  HI.  254;  Lasher  v.  Northwestern  NaL 
Ins.  Co.,  65  How.  Pr.  318;  CrossUy  v.  ConnecticuA  Fire  Ins.  Oo.^ 
27  Fed.  Rep.  80;  Robinson  v.  Georges  Ins.  Co.,  17  Me.  131;  35 
Am.  Dec.  239. 

Without  further  reviewing  authorities,  we  conclude  fix>m 
the  number  examined  bearing  upon  this  important  subject 
that  the  tendency  now  is  to  construe  the  provision  found  in 
contracts  like  the  one  before  us,  providing  for  arbitration  as 
to  differences  respecting  the  amount  of  loss  or  damage,  to 
mean,  in  contemplation  of  the  parties,  that  the  portgr  deoi* 
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ing  arbitration  ahall  request  the  same.    In  view  of  the  nn« 
meroas  terms  and  conditions  of  the  contract,  and  the  position 
occupied  by  the  parties,  we  believe  this  is  the  manifest  inten- 
tion.   Under  the  terms  of  the  policy,  when  a  loss  occurs  the 
time  for  payment  is  fixed.    Notice  and  verified  proofs  of  loss 
ai«  required  to  be  presented  by  the  assured,  with  other  con- 
ditions as  to  proofs  and  examinations,  if  the  insurer  request 
them.    The  proofs  of  loss  certify  under  oath  the  amount  of 
loss  as  claimed  by  the  assured.    The  insurer  may  accept 
this  estimate,  or  proceed  to  negotiate  for  an  adjustment  or 
a  '^mutual  agreement"  with  the  assured  as  to  the  amount  be 
will  take  in  satisfaction  of  the  contract,  or  the  insurer  may 
give  notice  within  the  required  time  of  intention  to  restore 
the  property.    All  these  alternatives  for  the  insurer  are  pro> 
vided  in  the  policy,  and  it  is  contemplated  that  the  assured 
most  await  the  movements  of  the  insurer  upon  some  of  these 
lines  of  action.    The  assured  cannot  know  which  will  be 
adopted  until  notified  by  the  insurer.    The  insurer  may  also, 
if  a  difierence  of  opinion  as  to  the  fair  amount  of  the  loss  is 
entertained,  notify  the  assured  thereof,  and  request  arbitra- 
tion.   The  insurer  has  the  amount  of  loss  claimed  by  assured 
stated  under  oath,  and  the  suggestion  of  ^'differences"  in  that 
respect  must  come  from  the  insurer,  and  such  difierences  ought 
to  be  certain,  and  would  probably  involve  the  admission  of  lia- 
bility to  pay  a  stated  amount  {Lasher  v.  Northwestern  Nat. 
In$.  Co.t  65  How.  Pr.  818),  so  that  an  issue  would  be  stated  to 
«ubmit  to  arbitration.    The  insurer,  under  such  a  contract,  is 
the  only  party  who  can  effectually  demand  and  bring  abont 
arbitration,  or  gain  a  defense  by  reason  of  the  other  party's 
default  in  failing  to  comply  therewith.    But  if  the  assured 
fidls  to  request  arbitration,  this  deprives  the  insurer  of  no 
right  whatever.    If  the  insurer  is  deprived  of  the  right  of 
arbitration,  it  happens  by  his  own  laches.    Nor  by  demand* 
ing  arbitration  can  the  assured  bring  that  remedy  into  action, 
for  the  insurer  may  simply  ignore  such  demand,  and  lose  no 
defense  thereby  when  the  cause  of  action  is  taken  into  couit. 
Therefore,  under  the  peculiar  conditions  of  the  contract,  it 
depends  on  the  will  of  the  insurer  alone  as  to  whether  he  will 
have  arbitration  or  not.    If  he  demands  it  in  season,  accord- 
ing to  the  conditions  of  the  policy,  and  the  conditions  are 
shown  to  exist  which  the  policy  provides  shall  be  submitted 
to  arbitration,  then  the  assured  must  accede  to  the  requeflrti 
for  the  courts  will  afford  him  no  remedy  until  he  submits 
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to  arbitration:  Hamilton  y.  Liverpool  etc,  Ins.  Co.^  186  U.  8. 
242.  But  on  the  other  hand,  if  the  insurer  is  unwilling 
to  arbitrate,  he  may  ignore  tbe  request  made  by  assured 
therefor;  and  under  such  conditions,  to  require  the  assured 
to  make  the  request  and  plead  and  prove  the  fact  is  to  re- 
quire a  vain  and  useless  act,  and  the  ceremony  of  proving  it^ 
which  is  always  against  the  policy  of  the  law. 

An  important  circumstance  in  the  case  at  bar  is,  that,  so 
far  as  the  record  shows,  defendant  did  not,  at  any  time, 
signify  to  plaintiffs  a  difference  of  opinion  as  to  the  value 
of  said  destroyed  property,  or  the  amount  of  damage,  as 
claimed  by  plaintiffs,  or  that  its  neglect  to  pay  said  claim 
was  on  the  ground  of  a  difference  of  opinion  from  that  ex- 
pressed in  the  plaintiffs'  proof  of  loss  as  to  the  value  of  said 
property.  As  appears  by  the  record,  that  point  was  entirely 
lost  sight  of  by  defendant  in  its  contention  that  said  clause 
in  the  proof  of  loss  referring  to  Ketcbum  and  De  Noille  as 
agreed  upon  to  estimate  the  value  of  said  building  should  be 
stricken  out  Upon  a  careful  review  of  the  record,  it  is  found 
that  the  only  expressions  by  defendant  of  dissatisfaction  as 
to  the  stated  value  of  said  property  was  a  remark  by  defend- 
ant's agent  to  one  of  the  assured,  '*  that  the  figures  seemed 
rather  high,"  referring  to  the  estimate  by  Eetchum  and  De 
Noille.  That  was  before  proofs  of  loss  were  made  and  de- 
liveredi  and  the  evidence  is  produced  by  plaintiffs.  The 
defendant  produced  no  evidence  of  having  signified  to  plain- 
tiffs a  difference  of  opinion,  as  to  the  value  of  the  property 
destroyed,  from  that  expressed  in  plaintiffs'  proof  of  loss. 
We  therefore  hold  that  plaintiffs  were  not  bound  to  show  an 
appraisal  or  an  award  as  to  the  amount  of  damages  sustained; 
nor  were  plaintiffs  bound  to  show  that  they  had  requested 
arbitration,  and  that  failure  to  arbitrate  was  not  through  their 
default. 

It  is  contended  by  counsel  for  the  appellant  that  the  court 
erred  in  instructing  the  jury  to  the  effect  that  if  the  jury 
found  that  plaintiffs  were  entitled  to  recover  any  sum,  they 
were  also  entitled  to  interest  thereon  at  the  rate  of  ten  per 
cent  per  annum  from  and  after  the  expiration  of  sixty  days 
after,  proof  of  the  loss  was  delivered.  By  the  terms  of  the 
policy,  the  loss  was  payable  sixty  days  after  proof  thereof. 
At  that  time  the  amount  of  loss  became  due.  We  think  in- 
tercRt  was  legally  allowable  under  our  statute,  as  well  as  the 
authorities  in  such  cases:  Comp.  Stats,,  5th  div.,  sec.  1237; 


Juiiey  1891.]    Watsbbury  v.  Boabd  or  Commissionbbs.      67 

Albian  Lead  WorU  y.  Citizen^  Ins.  Co^  8  Fed.  Rep.  197; 
Hattinffs  r.  WestdieiUr  Fire  Ins.  Co.,  73  N.  Y.  141;  FiM  ▼. 
Insurance  Co.  of  North  Amerieaj  6  Bisa.  121;  Kniekerbocher 
Im.  Co.  r.  Gould,  80  HL  888;  Home  Ins.  eU.  Co.  y.  Myer,  M 
I1L271. 

The  further  assignments  of  error  by  appellant's  oonnsel 
have  been  carefully  considered,  but  none  of  them  are  su^ 
tained.  These  assignments  of  error  not  specifically  treated 
appear  to  be  based  upon  the  theory  of  defense  set  up  by  d^ 
fendant,  which  we  have  not  sustained. 

It  is  ordered  that  the  judgment  of  the  trial  court  be  af^ 
firmed,  with  costs.  

ftaa  IVSURAHOI  ^  Ck>NDITIOH  10E  AKBTTRAnOV  ov  Lofls.  —  Ai  to  irhmk 
a  oondition  proyiding  for  the  arbitration  of  losses  is  not  aoondition  procedent 
to  the  inatitntioa  of  a  sait  therefor,  see  OonUnenkU  /m.  €h.  T.  Wilton^  45  Kan. 
fSOi  2S  Am.  St  Rep.  720,  and  note;  HutMuon  ▼.  Lbferpooieic  Ina.  Oo,,  18B 
Maaa.  143.  Where  a  fire  insnranoe  policy  proyidee  for  ascertaining  the 
amoant  of  the  loss  by  arbitration,  npon  failure  to  agree  after  proof  has  been 
fuBiebed  by  the  insured  of  the  faet  of  lose,  an  allegation  in  a  suit  on  tiie 
poliej  that  the  insured  furnished  sueh  proof  and  offered  to  arbitrate  the 
amount  of  the  loss,  but  that  the  oompany  refused  sueh  arbitration*  and  i»> 
fused  to  pay  the  insurance  or  any  part  of  it,  does  not  show  a  right  to  reaoft 
to  arbitration,  or  that  the  proof  of  loas  was  waiyed,  or  that  the  time  of  pay- 
Mat  had  ezpired:  Oowan  y.  Phembe  /as.  Cb.,  78  OaL  161. 

ftei  LraoBAVos.  —  CoNDinoH  vox  ABBffRATioif  oor  Loans,  WBsr  mat 
H  WaiTBD:  See  Oimikieniai  /na.  Ok  y.  Wibam,  46  Kaa.  260|  28  Am.  8t 
Repu  790^  and  note. 

Ibsubakob— Pbooy  ov  Los— iMTnaRL  — lataraat  will  be  allowad  •■ 
Hio  amount  recoyered  on  a  pcrii^  of  fire  insuranoe  from  the  date  of  the  writ 
only,  if  the  amount  waa  not  made  payable  at  a  fixed  time  after  the  loai^  and 
VM  feol  liquidated  or  withheld  by  the  inaurer,  and  no  demand  waa  made  far 
ttapayaMnt  before  tiia  bciqgiag  ol  theaotioa:  Mmkkkmm  w.  IdmrpeU  mt, 
fa.  Qa»  U»  Maaik  148, 
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lodgb  countt. 

(ID  UOVTAKA,  61A) 

— LiABfUTT  OF  CoiTinT  TO  GAaimMianiT.  —  A  eonnty  ia 
to  gamiahment  for  a  debt  due  by  it  to  its  offioar,  midar  a  atatute 
deelaring  that  all  peraona  are  aubject  to  ganuahment^  that  the  word 
''peraon"  may  be  applied  to  " bodies  politio  and  oorpoffata^**  and  that 
oonntiee  are  aooh  bodiea. 
ArrAOHMxiiT— GASKiaHMSMT  OY  OouMTT.  —  PuBUo  PouoT  doea  not  iw. 
quire  that  oountiea  should  be  exempted  from  garnishment  when,  instead 
of  being  exempted  by  statute^  their  liability  to  the  procaaa  ia  within  the 
letter  of  the  law. 
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Oabnishment.  Action  by  plaintiff  upon  a  money  demand 
against  one  Hamon,  deputy  sheriff  of  Deer  Lodge  County. 
Plaintiff  sued  out  a  writ  of  attachment  against  Harnon, 
which  was  properly  levied  upon  the  sum  of  $347.80  in  the 
possession  and  control  of  said  county,  and  belonging  to  and 
due  said  Harnon  for  salary  as  said  deputy  sheriff.  Plaintiff" 
afterwards  recovered  judgment  against  Harnon  for  $210.40. 
Execution  then  issued,  and  was  served  upon  said  county, 
with  similar  notice  of  garnishment.  Said  county  duly  an- 
swered, and  admitted  that  the  amount  garnished  was  held 
by-  it,  and  was  owing  to  Harnon,  but  it  refused  to  apply  any 
part  of  said  amount  to  the  satisfaction  of  the  judgment 
against  Harnon  as  debtor  and  itself  as  garnishee.  Judgment 
was  rendered  for  the  county,  and  plaintiff  appealed. 

6.  B,  WinBtorij  for  the  appellant. 

Henri  J.  Haakell,  (Utorney^eneralf  and  W.  8.  Shavf^  eountf 
attomeyj  for  the  respondent. 

Db  Witt,  J.  This  action  arose  while  this  commonwealth 
was  a  territory  of  the  United  States,  and  the  laws  applicable 
to  the  contention  are  set  forth  in  the  introductory  statement. 

The  garnishment  of  towns,  cities,  and  oountieB  has  been 
the  subject  of  such  conflicting  views  in  different  states,  and 
being  a  first  impression  in  this  court,  we  incline  to  adopt  the 
language  of  Judge  Welch  in  City  of  Newark  v.  Funky  15  Ohio 
St  463:  *'In  other  states  authorities  are  quite  conflicting;  bo 
much  so,  that  we  do  not  feel  bound  by  any  of  them,  and  see 
nothing  to  prevent  us  from  deciding  the  question  as  an  origi- 
nal one,  according  to  our  own  views  of  public  policy  and  the 
meaning  and  intent  of  the  statute." 

This  conflict  to  some  extent,  but  by  no  means  whoUyi  dia- 
aoIvcB  upon  inspection  of  the  statutes  upon  which  the  de- 
oisionB  are  made.  In  2  Wade  on  Attachment,  aeoB.  84^ 
419,  are  marshaled  the  states  holding  diverse  views,  and  the 
author  concludes  that  the  majority  is  against  holding  muni- 
cipal corporationB  as  garnishees.  But  the  author  doubts  the 
Bound  i^esB  and  questions  the  reason  of  the  rule.  There  is 
eminently  respectable  opinion  upon  the  other  side  of  the 
question. 

An  analysis  of  the  case  would  be  interesting,  but  we  will 
not  enter  upon  it,  by  reason  of  the  direct  conflict  of  the  de- 
siBionBi  even  upon  similar  statutes;  and  furthermore,  we  are 
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of  opinion  that  the  statotes  of  this  state  are  00  much  mom 
expUcit  upon  the  subject  under  oonaiderationf  that  manj  of 
(he  decisions  of  sister  states  are  inapplicable,  and  that,  in 
▼iew  of  our  statute,  the  weight  of  authority  is  not  against 
the  liability  of  a  county  as  a  garnishee. 

It  is  not  doubted  that  the  statute  may  exempi  a  ooun^ 
from  the  process  of  garnishment.  Our  statute  does  not  so 
exempt  a  county;  and  if  they  are  to  be  exempted,  the  author* 
iiy  must  be  found  elsewhere  than  in  the  express  declaration 
of  the  statute.  Again,  the  statute  may  subject  a  oounty  to 
this  process.  Now,  what  do  we  find  written  in  the  law?  Ife 
declares  that '^  all  persons"  having  in  their  possession  oc 
under  their  control  any  credits  or  other  personal  property  beN» 
longing  to  the  defendant,  or  owing  debts  to  him,  eto.,  shall  be 
liable  to  the  process.  Furthermore,  thai  the  word  '^  person  " 
may  be  applied  to  ^  bodies  politic  and  corporate,"  and  that 
ooonties  are  *'  bodies  politic  and  corporate."  Hence  eonnties, 
aa  **  bodies  politic  and  corporate,"  are  broaf^t  within  the 
meaning  of  the  word  ^'  persons,"  and  all  persons  may  be  gar- 
niahed.  It  is  therefore  no  strained  conclusion  to  say  that  a 
county  is  subject  to  the  prooes& 

Speaking  of  holding  a  county  as  garnishee.  Judge  Biddle 
{Wallaee  ▼.  Lawyer,  64  Ind.  5Q6;  23  Am.  Rep.  661)  says: 
**  Ajid  the  decisions  are  generally  made  upon.Btatuteaauthori»» 
ing  corporations,  in  termsi  to  be  garnished;  yet  the  courts  held 
that  the  generaL  word  *  corporation' must  be  eestricted  to 
mean  private  or  ordinary  business  corporationa,  and  not  ex* 
toided  to  embrace  municipal  corporations,  or  bodies  politao 
and  corporate.  The  words  used  in  the  statute  of  this  state 
an  any  *  person '  or '  corporation,'  in  general  terms."  But  the 
statute  of  Montana,  as  above  noticed,  goes  fi^lrther  than  to 
nae  the  words  **  persons  "  or  *^  corporations,"  in  general  terms, 
ae  in  Indiana,.and  the  remarks  of  the  judge  in  that  ease,  and 
the  authoritieB  to  which  he  refnos,  lose  their  force  in  this 
eonrt. 

It  is  a  general  principle  that  one  who  may  be  sued  may  be 
garnished  by  the  creditor  of  the  person  who  may  sue.  Conn- 
tiea  with  us  may  be  sued  (Qen.  Laws,  sea  744),  and  there- 
fore, under  the  general  rule,  they  would  be  subject  to  garnish- 
meuL  Thoiy,  in  this  reject,  do  not  come  within  the  Mason 
of  exempting  a  sovereign  state  from  garnishment,  whieh  soir* 
eieigiitj. ma§ notbe  sued» or  oidinarily  aolgeoted.  tn 
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ef  the  courts.  It  being  clear  that  the  statute  does  not  ex- 
pressly exempt  counties  from  garnishment,  and  it  being 
•qually  clear  that  the  letter  of  the  statute  is  such  that  it  can 
be  reasonably  applied  to  a  county  as  a  subject  of  garnish- 
ment, is  there  anything  in  the  spirit  of  the  law  or  the  doc- 
trine of  public  policy  which  prohibits  such  a  construction? 

We  will  examine,  in  the  light  of  the  statute,  the  reasons 
adduced  for  exempting  counties  from  this  process  of  the 
courts.  It  is  objected  that  there  is  practical  difficulty  in 
■ammoning  an  artificial  entity,  like  a  county,  to  be  examined 
on  oath  respecting  its  possession  of  property  of  the  debtor,  as 
provided  in  section  190  of  the  Code  of  Civil  Procedure,  and 
that  so  summoning  its  officers  is  a  serious  interruption  to  the 
business  of  the  county  and  its  officers. 

We  cannot  agree  with  this  view.  The  statute  (Gen.  Laws, 
sec.  749)  expressly  provides  a  method  for  service  of  process 
against  a  county  in  all  legal  proceedings.  In  another  portion 
of  the  statute  (sec.  72),  service  of  a  summons  upon  a  county 
is  provided  for.  Answering  a  garnishment  is  by  no  means  as 
large  an  affair  as  appearing  in  an  action  as  a  defendant.  The 
statute  providing  a  method  for  summoning  a  county  in  legal 
proceedings,  we  can  see  no  practical  difficulty  in  its  appear- 
ing. There  was  certainly  none  in  this  case,  and  no  derange- 
ment of  the  county's  business  occurred.  Again,  it  is  said  that 
the  writ  does  not  lie  against  a  county  by  reason  of  its  being 
contrary  to  public  policy;  that  disasters  to  the  public  would 
ensue  if  the  writ  were  allowed,  and  public  servants  would  be 
impaired  in  their  usefulness.  In  WaUaeeY.Lawyer^hi  Ind.606^ 
28  Am.  Rep.  661,  it  was  held  that  a  county  cannot  be  held  to 
answer  as  to  its  indebtedness  to  an  execution  debtor  for  his  sal- 
ary as  an  officeV  of  such  county  in  proceedings  supplemental 
to  execution.  This  case  cites  with  approval  Mertrin  v.  Ciiy 
of  Chieagoj  45  111.  138,  92  Am.  Dec.  204,  which  was  a  case  of 
garnishment  of  a  municipal  corporation,  in  which  the  courti 
by  Lawrence,  J.,  says:  *'  The  only  question  presented  by  this 
record  is,  whether  municipal  corporations  in  this  state  are 
liable  to  the  process  of  garnishment  This  court  held,  in  CUy 
of  Chicago  v.  HoBUy,  26  111.  696,  that  the  property  of  such  a 
corporation  could  not  be  levied  on  and  sold  under  execution. 
This  decision  was  placed  upon  the  grounds  of  public  policy. 
However  strong  the  obligation  of  a  town  or  city  to  pay  its 
debts,  it  was  considered  that  to  allow  payment  to  be  enforced 
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by  execution  would  so  far  impair  the  usefulness  and  power  of 
the  corporation,  in  the  discharge  of  its  government  functions, 
that  the  public  good  required  the  denial  of  such  a  right. 
....  Although  this  decision  is  not  conclusive  upon  the 
-question  before  us  as  res  adjudicataj  yet  the  entire  spirit  and 
reasoning  upon  which  it  is  based  must  lead  us  to  hold  that 
a  municipal  corporation  is  not  liable  to  process  of  garnish- 
ment. The  question  has  been  often  before  the  American 
courts,  and  although  the  decisions  are  not  uniform,  in  a  large 
majority  of  the  cases  it  has  been  held  the  writ  would  not 
lie.  The  reason  giren  for  these  decisions  is  unifornily  the 
same,  and  is  substantially  that  given  by  this  court  in  the  case 
in  25  niinois.  It  must  be  decided  as  a  question  of  public 
policy.  These  municipal  corporations  are  in  the  exercise  of 
governmental  powers  to  a  very  large  extent.  They  control 
pecuniary  interests  of  great  magnitude,  and  vast  numbers  of 
human  beings,  who  are  more  dependent  on  the  municipal  for 
the  security  of  life  and  property,  than  they  are  on  either  the 
state  or  the  federal  government  To  permit  the  great  public 
duties  of  this  corporation  to  be  imperfectly  performed,  in 
order  that  individuals  may  the  better  collect  their  private 
debts,  would  be  to  pervert  the  great  objects  of  its  crea- 
tion." 

Thus  it  is  observed  that  the  45  IlL  188,  on  the  subject  of 
garnishment  of  a  municipal  corporation,  adopts  the  reasoning 
of  25  111.  485,  in  the  matter  of  an  execution  against  the  cor- 
poration, on  a  judgment  obtained  directly  against  the  cor- 
poration. The  grounds  for  denying  an  execution  against  a 
municipal  corporation  are  most  satisfactorily  put  in  26  H- 
linoia.  City  of  Chicago  v.  Hatley*  The  court  well  points  out 
the  disasters  which  might  follow  the  levy  of  execution  against 
tlie  city  of  Chicago;  how  the  seizure  of  the  water^works  would 
|H«oipitate  a  water  famine,  the  levy  upon  fire-engines  would 
expose  to  the  horrors  of  conflagration,  and  the  seisnre  of  reye- 
nues  would  paralyse  government  To  these  views  we  have  no 
dissent.  But  we  cannot  follow  the  Illinois  court,  in  46  DlinoiSi 
when  it  applies  these  arguments  to  the  matter  of  garnishment 
of  the  municipal  corporation.  By  garnishment  the  water- 
works, fire-engines,  public  buildings,  and  revenues  of  the  cor* 
poration  are  not  seiied.  The  corporation  is  simply  required 
to  hold,  and  finally  pay  over,  a  sum  of  money  or  property,  in 
which  it  has  no  interest,  to  one  person  ratbsr  than  anothM. 
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Its  business  is  not  interrupted;  its  property  is  not  touched; 
its  functions  are  not  deranged. 

Returning  to  the  case  at  bar,  we  cannot  agree  that  there  is 
any  reason  why  the  great  public  duties  of  a  county  need  be 
imperfectly  performed,  or  that  its  business  is  in  any  danger  of 
derangement,  if  it  be  oompelled,  by  process  of  a  court,  to  pay 
the  salary  of  a  servant  to  that  servant's  creditors.  The  county 
has  no  suit  to  defend,  no  counsel  to  employ,  no  witnesses  to 
collect  and  pay.  It  has  no  burden  cast  upon  it,  and  no  duty 
to  perform,  except  to  act  as  temporary  stake-holder,  to  await 
the  determination  of  a  court,  in  an  action  in  which  the  county 
has  no  interest. 

The  argument  of  public  policy  as  to  inconvenience  to  the 
county  and  its  officers  does  not  reach  our  mind  with  sufficient 
force  to  impair  another  view  of  law  and  of  right  that  is  recog- 
nised throughout  the  civilized  world;  that  is,  that  debtors 
should  pay  their  debts.  This,  of  course,  with  the  modification 
that  the  means  of  livelihood  should  be  left  to  the  debtor,  which 
view  is  embodied  in  the  laws  of  exemption  from  execution, 
which  in  this  state  are  very  liberal.  The  debtor's  earnings 
for  thirty  days  prior  to  the  levy  of  a  writ  are  exempt  from 
seisure.  The  servant  of  the  county  is  thus  secured  in  his  sup- 
port, if  he  earns  it,  and  the  county  is  not  liable  to  lose  the 
services  of  competent  officers.  Indeed,  it  has  never  been  ob- 
served that  a  county  has  difficulty  in  obtaining  employees  to 
do  its  work,  and  the  county  may  surely  obtain  as  good  service 
from  those  who  pay  their  debts  as  from  those  who  avoid  such 
payment,  and  are  protected  in  the  avoidance  by  the  unsatisfy- 
ing doctrine  of  public  policy. 

We  conclude  that  there  is  no  substantial  argument  from 
poblic  policy  which  requires  us  to  read  the  law  as  to  garnish- 
ment of  oountiee  differently  from  what  its  letter  seems  to  us 
to  declare.  Counties  are  not  exempted  from  garnishment  by 
stsUite.  On  the  contrary,  their  liability  to  the  process  is 
within  the  letter  of  the  law.  We  find  nothing  in  the  spirit 
orthe  doctrine  of  public  policy  which  induces  us  to  add  to 
or  take  from  the  letter.  The  judgment  of  the  district  court  is 
reversed,  and  the  cause  is  remanded,  with  directions  to  that 
court  to  ent^  judgment  in  favor  of  the  plaintiff  for  $210.40, 
and  interest  at  the  rate  of  ten  per  cent  per  annum  from  the 
twelfth  day  of  Maroh,  1888,  and  for  the  coats  of  tbia  ap* 
peaL 
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lOABUJiT  ov  OouuTT  TO  OAJunsBMXMT.  —The  genenl  role  ii^  thmt 
lieiptl  oorpoTfttioiM  are  nerer  liable  to  the  prooeaa  of  gamishmeiit:  SwUmr  t. 
CUgqf  reOiiHTlOM,  40  Kan.  260;  10  Am.  St.  Rep.  IM,  and  note;  SehooiDI^ 
trkl  ¥.  Qage.  SO  Mieh.  484;  S8  Am.  Bep.  421;  WaUaeB  r.  Lawyer,  64  Ind. 
nij  0  Am.  Bep.  Mli  MeLeOam  r.  Young.  54  Ga.  S99;  21  Am.  Bep.  276| 
Jfofor  cie.  ^BaStSamn  t.  Booi.  8  Md.  96;  68  Am.  Deo.  609;  and  note.  Gon- 
lideratione  of  poblic  polioj  will  not  allow  a  oonnty  to  be  sabjeot  to  gamiah* 
nant^  imleai  ezpreedy  eo  prorided  bj  atatntex  DotUrtr  v.  Bowt^  84  Ga.  760; 
■ndthenmeraleapplieatoaoitjx  fhniiraL  Bamky.  O«flM0a» 48 Kan.  201 
la  the  ease  of  OHi^  ^  Demwer  v.  Bnwm,  11  CoL  887,  it  waa  hold  that  nnder 
A  ipeeial  itetnti  a  mmiicipal  earporation  k  Babto  to  ganilahment  npon  a 
jo^iiMnt  obCainod  b  a  diotribi  ooutk  Hm  prineipal  eaee  aeoM  ta  be  da- 
dded  nndev  n  aimflar  alatnla. 
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ICanoamos — iHSPionoM  or  Court  Rboobds. — iTaiMtamw  will  m*  Ifo  fa 
favor  of  a  penon  not  a  party  to  an  action*  to  compel  the  labmianon 
for  examination  of  the  records  and  papers  in  a  caee,  for  the  purpose  of 
publishing  statements  in  regard  thereto  in  a  newspaper  before  trial  or 
hearing,  or  before  they  become  public  by  proceedings  in  open  court 

Court  Rroords — Right  to  Withhold  vrom  PuBua-^The  parties  to  a 
suit  may,  under  direction  of  the  courti  lawfully  withheld  the  records 
and  papers  in  the  case,  and  preyent  any  statement  in  fcgaid  thereto 
being  made  public  until  they  are  made  pubUo  bj  ibs  oonseftl  of  tha 
parties,  or  by  proceedings  in  open  oourt 

WiUiam  Look  and  H.  F.  Chipman^  for  the  relator. 
WisneTj  Speedy  and  Harvey^  for  the  respondent. 

Grant,  J.  The  relator  is  a  newspaper  reporter  for  the  De- 
troit Abend  Post,  a  daily  newspaper  published  in  the  city  of 
Detroit.  He  prays  in  this  proceeding  for  the  writ  of  maty* 
damvLs  to  compel  the  respondent  to  submit  to  him  for  inspeo* 
tion  certain  books,  records,  and  files  hereinaftor  specified. 

The  petition,  after  setting  forth  the  occupation  of  relator^ 
the  character  and  business  of  said  newspaper,  and  the  state- 
ment that  it  has  been  customary  to  publish  in  ite  odlnmna 
the  records  and  proceedings  of  the  courts  of  said  county,  con- 
teins  the  following:  "  Your  petitioner  further  says  it  is  the 
purpose  and  policy  of  said  daily  Detroit  Abend  Post,  and  ita 
business,  to  disseminate  and  publish  useful  information  and 
news  among  the  people,  citizens,  and  residento  of  the  oity  <rf 
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Detroit,  county  of  Wayne,  and  state  of  Michigan,  and  to  pub- 
lish such  matters  relating  to  the  current  events  of  the  day 
which  happen,  as  well  in  the  city  of  Detroit  as  in  all  parts  of 
the  world,  as  are  demanded  by  public  curiosity,  taste,  and 
bosiness;  and  it  is  further  the  purpose  and  intention  and  the 
policy  of  said  daily  Detroit  Abend  Post  to  publish,  in  brief 
narrative  form,  all  and  the  whole  of  the  proceedings  and 
causes  commenced  and  pending  in  the  courts  of  the  said 
county  of  Wayne,  so  far  as  the  same  is  revealed  by  the  files, 
records,  proceedings,  and  sittings  of  said  court,  in  an  im« 
partial  and  just  manner,  without  desire  or  intention  to  injure 
or  in  any  manner  to  prejudice  the  rights  of  litigants,  or  to 
express  opinions  upon  the  merits  of  the  matters  in  contro- 
Tersy  between  such  litigants,  and  thereby  jeopardize  or  in 
any  manner  impair  the  rights  of  parties  to  said  causes,  or  to 
attempt  to  influence  the  decrees  or  judgments  of  said  court, 
or  the  verdicts  or  decisions  of  the  juries  impaneled  in  said 
causes,  or  to  prevent,  influence,  compel,  or  hinder  in  any 
manner  whatsoever  a  fair  and  impartial  trial  of  any  or  all  of 
the  matters  and  things  in  controversy  and  being  litigated  in 
any  cause  brought  before  the  courts  of  said  county;  and  it  is 
also  the  purpose  of  said  daily  Detroit  Abend  Poet  to  give 
publicity  in  all  legal  proceedings,  so  far  as  that  object  can 
be  obtained  without  injustice  or  injury  to  the  parties  imme- 
diately concerned,  and  at  the  same  time  to  present  to  the 
public,  as  fully  as  they  are  presented  in  court,  the  material 
portions  of  such  proceedings,  and  not  conclusions  drawn 
from  the  files,  records,  proceedings,  and  trials  of  causes  and 
raits  in  said  courts  for  the  county  of  Wayne  and  said  county 
tlerk's  office;  and  also  to  inform  litigants,  witnesses,  and 
iuitors  of  the  course  and  stages  of  proceedings  and  trials  in 
•aid  courts  for  the  county  of  Wayne,  and  of  the  commence- 
ment of  suits,  and  of  the  names  of  the  parties  thereto,  and 
the  grounds  upon  which  the  same  are  brought.'' 

The  petition  then  alleges  that  the  respondent  is  the  cus- 
todian of  the  records,  files,  and  books  of  said  court;  that  it 
was  the  duty  of  the  respondent  to  furnish  the  relator  proper 
and  reasonable  facilities  for  the  inspection  and  examination 
thereof;  that  among  the  books  so  in  the  custody  of  the  re- 
spondent is  an  ^^  Bntry-book,''  containing  the  date  of,  file 
number,  and  title  of  each  and  every  suit  brought  in  said 
court;  that  upon  an  examination  of  said  book,  relator  found 
the  following:  ''Jan.  5,  1891.    11,572.    Buppressed";  that  he 
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applied  to  respondent  to  show  him  the  files  in  said  suit,  and 
the  calendar,  but  that  respondent  refused  to  do  so,  and  would 
not  permit  relator  to  see  and  examine  the  records  and  files 
in  said  cause,  or  the  calendar  entries  therein.  It  is  unneces- 
sary to  state  here  the  other  allegations  in  the  petition.  The 
prayer  of  the  petition  is,  that  respondent  furnish  relator  the 
following:  1.  Proper  and  reasonable  facilities  for  the  exami- 
nation of  the  record  and  files  in  said  cause,  so  that  he  may 
make  memoranda  or  transcripts  therefrom;  2.  The  papers 
filed  in  said  cause;  8.  The  files  and  records  in  said  cause; 
4  The  books  containing  a  record  of  the  entries  in  said  cause; 
6.  The  calendar,  that  he  may  inspect  the  entries  made  therein 
in  said  cause. 

The  respondent  admits  the  material  facts  charged  in  said 
petition,  and  further  returns  that  said  cause  No.  11,572  was 
commenced  by  the  filing  of  a  bill  of  complaint,  which  coai- 
plainant's  solicitor,  at  the  time  of  filing,  requested  to  be  sup- 
pressed, meaning  thereby  that  respondent  would  not  permit 
the  newspaper  reporters  to  have  access  thereto.  The  petitioa 
alleges  a  similar  state  of  facts  in  regard  to  suit  No.  11,439. 
As  to  this  the  respondent  makes  a  similar  return  as  above, 
with  the  further  allegation  that  an  order  was  subsequently 
made  by  one  of  the  judges  of  the  court,  by  which  the  com- 
plainant's solicitor  was  permitted  to  take  the  bill  from  the 
files,  and  had  the  same  in  his  possession  when  the  order  to 
show  cause  was  served.  He  further  returns,  that  for  some 
time  it  has  been  the  practice,  when  requested  by  the  com- 
plainant or  his  solicitors,  to  exclude  the  newspaper  reporters 
from  any  examination  of^  inspection  of^  or  from  any  infor- 
mation in  relation  to  bills  filed  before  answers,  or  proceedings 
taken  thereon  in  open  court,  so  as  to  make  their  contents 
known  through  such  proceedings.  The  question  is,  therefore, 
fiairly  presented.  Have  parties  the  right  to  an  examination  of 
the  records  and  papers  in  a  cause,  for  the  purpose  of  publish- 
ing statements  in  regard  thereto  in  the  newspapers,  before 
trial  or  hearing,  or  before  they  become  public  by  proceedings 
taken  in  open  court? 

The  relator  bases  his  right  upon  act  Na  206,  Laws  ci  1889, 
which  provides  for  examination  and  inspection  by  all  persons, 
for  lawful  purposes,  of  any  ^'  county,  city,  or  town  records.'' 
Whether  the  term  ^* county  records''  includes  the  records  of 
the  circuit  court  of  the  county,  qtuere.  That  question  is  not 
necessarily  before  US|  and  has  not  been  argued  hj  counseL 
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The  diBtinction  appears  to  have  been  recognized  in  Cowley  t. 
PMfer,  187  Maes.  392;  60  Am.  Rep.  818. 

After  a  pnblio  trial  or  hearing  and  a  final  determination 
of  a  caosp  entered  upon  the  journal  of  the  court,  no  one 
would  probably  qnestion  the  right  of  any  person  to  inspect 
that  record,  and  publish  the  result.  Such  record  has  un- 
doubtedly then  become  a  public  one.  The  publication  of  the 
judgment  or  decree  is  privileged,  and  affords  no  basis  for  an 
action  of  libeL  This  is  clearly  not  so  where  one  publishes 
the  statements  or  charges  made  in  the  pleadings,  and  before 
their  initbfulnees  has  been  determined  by  the  judgment  or 
decree  of  the  court.  In  this  country,  courts  are  open  to  the 
pablie.  It  is  said  in  Cowley  v.  PuUifer,  187  Mass.  892,  60 
Am.  Rep.  818:  **  It  is  desirable  that  the  trial  of  causes  should 
take  place  under  the  public  eye,  not  because  the  controver- 
oes  of  one  citizen  with  another  are  of  public  concern,  but 
because  it  is  of  the  highest  moment  that  those  who  admin- 
ister justice  should  always  act  under  the  sense  of  public  re- 
sponsibility, and  that  every  citizen  should  be  able  to  satisfy 
himself  with  his  own  eyes  as  to  the  mode  in  which  a  public 
duty  is  performed."  (An  able  discussion  of  the  question 
here  involved  will  be  found  in  this  case.) 

But  this  publicity  does  not  extend  to  nor  include  the  papers 
filed  in  the  case  necessary  to  frame  the  issue  to  be  tried,  nor 
to  the  entries  thereof  made  by  the  clerk.  Such  papers  are 
usually  filed  and  the  entries  made  out  of  court.  They  are  not 
proceedings  in  open  court.  These  suits  involve  private  deal- 
ings between  private  parties.  The  public  are  not  interested 
to  know  the  nature  of  these  disputes,  except  it  be  from  the 
feeling  of  idle  curiosity. 

But  it  is  said  that  the  creditors  of  a  defendant,  and  those 
to  whom  he  may  apply  for  credit,  are  interested  to  know  that 
he  has  been  sued,  and  they  may  obtain  this  information 
through  the  public  prints.  I  fail  to  see  where  there  is  an  in- 
herent right  to  publish  even  the  fact  that  a  man  has  been 
sued,  for  the  purpose  of  warning  others,  and  thus  affect  his 
financial  standing.  The  claim  on  which  suit  is  brought  may 
be  wholly  unfounded.  If  the  object  be  to  obtain  and  publish 
the  charges  set  forth  in  a  bill  for  divorce,  certainly  the  public 
are  not  interested,  and  their  interests  would  undoubtedly  be 
well  subserved  if  the  contents  thereof  were  never  published. 
These  suits,  involving  private  transactions,  may  never  come 
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to  trial  or  hearing.  The  troubles  may  be  aeiiledy  and  the 
charges  withdrawn.  In  such  cases  there  can  be  no  objection 
to  the  papers  remaining  under  the  control  of  the  court  and 
the  parties  until  such  time  as  they  choose  to  make  them  pub- 
lic by  proceedings  in  open  court  or  otherwise.  The  rule  was 
well  stated  by  the  solicitor-general,  in  1683,  in  the  quo  toar- 
ranto  case  against  the  city  of  London,  8  Hargrave's  State 
Trials,  553:  "It  is  unlawful  to  print  a  man's  private  eaae 
while  it  is  pending  in  any  court  of  judicature,  before  it  comes 
to  judgment,  because  it  is  an  appeal  to  the  people;  and  that 
was  my  Lord  Chief  Justice  Hale's  opinion  in  Colonel  Kiag^s 
case.'' 

One  very  potent  reason  why  these  cases  should  not  be  pub- 
lished is,  that  in  the  multiplicity  of  morning,  afternoon,  and 
evening  newspapers,  a  party  sued  may  learn  the  &ct  within 
a  short  time,  and  avoid  the  service  of  process  by  leaving  the 
jurisdiction  of  the  court  The  authorities  cited  by  the  relator 
in  support  of  his  position  are  not,  in  my  judgment,  in  point, 
because  they  involve  the  right  to  examine  the  records  in  the 
offices  of  the  registers  of  deeds,  or  of  those  officers  having 
charge  of  such  records,  and  are  decided  upon  the  provisions 
of  the  statute  law  applicable  to  each  case,  except  in  one  case, 
which  involved  the  right  of  an  individual  to  remain  in  a  pub- 
lic office  from  idle  curiosity,  while  he  was  not  interfering  with 
the  transaction  of  the  business  of  the  office:  O^Hara  t.  King^ 
62  lU.  308. 

The  granting  of  the  writ  being  discretionary,  and  the  eole 
dbject  of  the  relator  being  to  obtain,  for  publication,  informa- 
tion in  regard  to  suits  which  have  just  been  oommenoed,  and 
which  the  parties  desired  to  keep  from  publication  for  the 
time  being,  and  have  been  permitted  to  do  so  by  the  eomrti 
we  do  not  think  a  case  has  been  made  requiring  the  granting 
of  the  writ,  even  if  the  relator  had  a  strict  legal  right  to  the 
information  sought. 

But  aside  from  this,  our  conclusion  is,  that  the  parties  to 
suits  in  court  may,  under  the  direction  of  the  court,  lawfully 
withhold  the  records  and  papers  in  the  case,  and  preyent  any 
statement  in  regard  thereto  being  made  public  until  they  are 
made  public  by  the  consent  of  the  parties,  or  by  proceedings 
in  open  court. 

Tiie  respondent  was  evidently  acting  under  such  direction, 
and  the  writ  must  be  denied,  with  costs. 
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Oousn^Baooiss^RiOBT  ov  Pubuo  to  Iii8raoE.~Goa]i^  Mcorda 
wUeh  an  open  for  pablio  inspection,  and  of  whioh  any  pereon  may  take 
•opiM^  an  the  neotda  and  fileo  of  the  ooanty,  and  not  of  the  eo«irti  of  the 
gaiBiaa  wealth  within  the  eoanty.  Snch  papen  are  not  alwaye  open  to  pnb- 
tta impeotioai  Omfay  V.  Aifayer,  W  Maee.  392;  flO  Am. Rep.  >ia  Seenote 
«i  JMe^A  ▼•  Aolik  eo  Am.  I>ea  764^  when  all  tho  eaiee  an  eoUeeted. 


Tufts  v.  D'Aboambal. 

[85  MiOBIOAH,  Itt.] 

Odbjibjoval  Balm — Brmaob  or  Ck>iiDtnoN  ^  Rigrh  or  PAxim.— 
Under  a  eonditional  tale  providing  that  the  title  ihonld  remain  in  the 
•oiler  nntll  the  pnrehaee  notee  were  paid,  and  that  on  non-payment  of 
any  of  them  at  matority  the  eeUer  ahonld  have  the  right  to  take  poe- 
■aeaioa  of  the  property^  bat  not  proyiding  that  this  ihonld  operate  aa  a 
neeieiion  or  as  a  forfeitnre  of  the  payments  made,  the  taking  possession 
bj  tfao  seller  npon  defanlt  in  payments  by  the  bnyer  will  not  entitle  the 
latter  to  lesoindy  or  to  reooyer  the  amount  paid,  or  to  a  deliTery  of  the 
npaid  notei^  or  to  any  lien  upon  the  property  for  the  amonnt  paid  by 
liimt  butt  npon  the  payment  of  the  amonnt  remaining  dn%  he  la  entitled 
ta  a  ntorn  of  the  property. 

(Mom  and  Iftlb,  for  the  appellant. 

IrUh  and  Knappen^  for  the  respondeiii. 

McObath,  J.    This  is  an  action  of  replerln.    In  March, 

1888,  plaintLBT's  agent  took  of  defendant  an  order  fixr  oertain 

■odarwater  apparatus  replevined  herein^  which  order  was  as 

fellows: — 

"Kalamasoo,  Mich.,  March  7, 188iB. 

^  Jajos  W.  TuiTs,  Boston,  Mass. 

^Forward  the  following  described  soda-water  apparatus, 
and  on  receipt  ci  bill  of  lading  I  will  honor  sight  draft  for 
t  b  The  balance  I  promise  to  pay  in  monthly  sums,  as 
fellows:  May  lOth,  twenty-five  dollars,  and  twenty-five  dollars 
per  month,  with  interest  at  four  per  cent  from  date  of  ship- 
ment with  each  payment,  and  for  such  balance  and  interest 
will  execute  and  deliver  contract  notes  of  like  tenor  and  form 
as  the  one  printed  on  the  back  of  this  order,  and  maturing  as 
above  set  forth;  the  delivery  of  said  apparatus,  etc.,  to  be 
conditional  upon  compliance  with  the  above  terms  and  con- 
ditions, and  said  apparatus  to  remain  the  property  of  James 
W.  Tufts  till  paid  for.  [Then  follows  a  description  of  appa- 
ratus.] ''B.  R.  D^Abcambal/' 
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On  the  back  of  the  order  appears  the  following: — 

I ^.  188-v 


M 


**  For  valae  received, after  date,  — —  piomise  to  pqr 

to  the  order  of  Jamea  W.  TufU doUan»  with  inter* 

est  -^ — . 


^  The  consideration  of  this  and  other  notes  is  the  following 

described  soda-water  apparatus, ^  which have  ra» 

oeived  of  said  James  W.  Tufts. 

^'Nevertheless,  it  is  understood  and  agreed  by  and  between 

and  the  said  James  W.  Tufts  that  the  title  to  the  above> 

mentioned  property  does  not  pass  to ,  and  that  until  all 

said  notes  are  paid,  the  title  to  the  aforesaid  property  shall 
remain  in  the  said  James  W.  Tufts,  who  shall  have  the  light^ 
in  case  of  non-payment  at  maturity  of  either  of  said  notesi 
without  process  of  law,  to  enter  and  retake,  and  may  enter 
and  retake,  immediate  possession  of  the  said  propertyy  wher- 
ever it  may  be,  and  remove  the  same. 

"  Payable  at  the Bank*  — w 

«  Due ." 

The  apparatus  was  shipped  to  and  accepted  by  defendants 
It  was  agreed  between  the  parties  that  defendant  should  ship^ 
and  that  the  plaintiff  should  receive,  to  apply  upon  the  pur- 
chase price  of  the  apparatus,  a  second-hand  Puffer  soda-water 
fountain,  for  which  he  was  to  be  allowed  five  hundred  dol- 
lars upon  the  purchase  price  of  the  new  fountain,  and  thai 
ibr  the  balance  of  eleven  hundred  dollars  he  should  give  his 
notes,  similar  in  form  to  that  upon  the  back  of  the  said  order; 
that  on  March  21,  1888,  the  defendant  executed  at  Kalamar 
soo,  and  forwarded  to  the  plaintiff,  forty-four  notes  for  twenty- 
five  dollars  each,  due  at  the  rate  of  twenty-five  dollars  per 
month,  all  being  in  form  as  follows: — 
^  $25.  Kalamazoo,  Mich.,  March  21, 1888L 

"For  value  received,  November  10,  1888,  after  date,  1 
promise  to  pay  to  the  order  of  James  W.  Tufts  twenty-five 
dollars,  with  interest  at  four  per  cent, 

*'  The  consideration  of  this  and  other  notes  is  the  following 
described  soda-water  apparatus:  One  24-10  R.  form  and 
fancy  Siberian  Missouri,  No.  687,  with  water  attach;  three 
10-gal.  seamless  cop.  founts,  —  which  I  have  received  of  said 
James  W.  Tufts. 

"  Nevertheless,  it  is  understood  and  agreed  by  and  between 
me  and  the  said  James  W.  Tufts  that  the  title  to  the  above- 
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mootioiied  property  does  not  pass  to  me,  and  that  until  all 

8aid  notes  are  paid,  the  title  to  the  aforesaid  property  shall 

remain  in  the  said  James  W.  Tufts,  who  shall  have  the  right, 

in  case  of  non-payment  at  maturity  of  either  of  said  notes, 

withoot  process  of  law,  to  enter  and  retake,  and  may  enter 

and  reteke,  immediate  possession  of  the  said  property,  wher* 

ever  it  may  be^  and  remove  the  same.  - 

^  Payable  at  the  First  National  Bank,  Ealamasoo,  Mich. 

"B.  R.  D'Arcambal, 

''  161  So.  Burdick  8t 
«DueNov.  10, 1888." 

The  old  apparatus  was  shipped  to  plaintiff,  and  credited  as 
agreed.  Ten  of  the  notes  were  afterwards  paid«  Nine  others 
had  become  due,  and  were  unpaid,  and  after  demand  made, 
plaintiff  took  out  his  writ  of  replevin,  and  obtained  possession 
of  the  property.  All  of  the  unpaid  notes  were  in  possession  of 
plaintiff,  and  were  not  tendered  back  to  defendant  before  the 
commencement  of  suit. 

The  defendant,  under  objection  and  exception,  introduced 
evidence  tending  to  establish  the  condition  and  value  of  the 
apparatus  replevied  by  the  plaintiff  of  defendant  at  the  time 
thereof,  and  tending  to  prove  that  it  had  not  substantially 
depreciated  in  value;  and  alto  testimony  tending  to  show  the 
amount  of  such  depreciation,  and  the  rental  value  of  such 
apparatus  for  the  time  it  was  used  by  defendant 

Counsel  for  plaintiff  requested  the  court  to  charge  the  jury 
that  the  plaintiff  was  entitled  to  a  verdict,  and  that  the  de- 
fendant had  no  lien  upon  the  property  in  controversy,  and 
was  not  entitled  to  any  allowance  or  verdict  on  account  of  tho 
money  paid  by  him  towards  the  purchase  price  of  the  prop- 
erty over  and  above  the  depreciation  of  it  and  a  fair  rental 
for  its  use  during  the  time  it  was  in  defendant's  possession, 
or  on  account  of  the  Puffer  soda-water  fountain  received  by 
plaintiff  from  him.  The  court  declined  to  charge  the  jury 
as  so  requested,  and  to  such  refusal,  counsel  for  plaintiff  ez* 
eepted;  and  thereupon  the  court,  at  the  request  of  the  defend* 
ant,  instructed  the  jury  that  defendant  had  a  lien  upon  the 
property,  and  was  entitled  to  recover  as  against  the  plaintiff 
such  a  som  as  they  found  from  the  evidence  would  be  just 
between  the  parties,  after  deducting  a  fair  amount  for  the 
lontal  value  of  the  property  during  the  time  that  It  was  in 
the  possession  of  the  defendant,  and  for  any  depreciation  in 

AM.  Si.  Bar.,  Vok  XZIV.  —5 
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valae  it  had  eustained  daring  that  period;  to  which  liurtifi^ 
tion  and  raling  plaintiff,  by  his  coansel,  excepted. 

The  jury  rendered  the  following  yerdict:  **  Thai  the  ndd 
defendant  did  unlawfally  detain  the  goods  and  chattels  men* 
tionedy  in  manner  and  form  as  the  said  plaintiff  has  in  his 
declaration  in  this  cause  complained  against  him,  and  that 
they  assess  the  damages  of  the  said  plaintiff,  by  reason  thereof^ 
at  the  sum  of  six  cents.  And  they  farther  find  that  the  said 
defendant  has  a  lien  upon  or  special  property  in  said  goods 
and  chattels  to  the  amount  of  two  hundred  and  fifty  dollara 
($250)." 

Upon  this  verdict  the  following  judgment  ,was  entered: 
^The  jury,  by  whom  the  issue  joined  in  this  cause  was  tried, 
haying  found  by  their  verdict  that  the  said  defendant  did  un* 
lawfully  detain  the  goods  and  chattels  in  said  plaintiff's  dec- 
laration,  as  therein  alleged,  and  having  assessed  the  damages 
of  plaintiff  by  reason  of  the  unlawful  detention  of  said  goods 
and  chattels  at  the  sum  of -six  cents  over  and  above  his 
costs  and  charges  by  him  about  his  suit  in  this  behalf  ex* 
pended,  and  the  said  jurors  having  further  found  that  said 
defendant  hath  a  lien  upon  or  special  property  in  said  goods 
and  chattels  to  the  amount  of  $250,  and  is  not  the  general 
owner  thereof,  but  that  said  plaintiff  is  the  general  owner  of 
the  said  goods  and  chattels,  subject  to  the  lien  aforesaid  of 
said  defendant, — 

'*  Therefore  it  is  further  considered  that  said  defendant  do 
recover  against  the  said  plaintiff  the  said  sum  of  $250,  being 
the  amount  of  his  special  property  in  said  goods  and  chattels 
so  by  the  jurors  in  form  aforesaid  found,  and  that  said  ds» 
fendant  have  execution  thereof. 

**  And  it  is  further  considered  that  the  said  plaintiff  do  re* 
cover  against  the  said  defendant  his  costs  and  charges  hj 
him  about  his  suit  in  this  behalf  expended  to  be  taxed,  and 
that  he  have  execution  thereof." 

Plaintiff  appeals,  alleging  the  following  errors:  ^  L  Ths 
court  erred  in  allowing  the  defendant  to  introduce  evidence 
tending  to  establish  the  condition  and  value  of  the  apparatus 
replevied  by  the  plaintiff  from  the  defendant  at  tiie  time 
thereof,  and  tending  to  prove  that  it  had  not  substantially 
depreciated  in  value,  and  also  in  permitting  the  defendant  W 
introduce  evidence  tending  to  show  the  amount  of  such  depre- 
ciation, and  the  rental  value  of  such  an  apparatus  for  the  tims 
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H  was  used  by  the  defoDdant,  and  in  arerinling  the  elje^ 
tions  thereto  made  in  behalf  of  the  plaintiC 

**  2.  The  oourt  erred  in  refusing  to  instmct  the  jury  that  fh* 
plaintiff  was  entitled  to  a  verdict,  and  that  the  defendant  had 
DO  lien  upon  the  property  in  controversy,  and  was  not  enti- 
tled to  any  allowance  or  verdict  on  account  ot  the  money 
paid  by  him  towards  the  purchase  price  of  the  property  over 
and  above  the  depreciation  of  it,  and  a  fair  rental  for  its 
use  during  the  time  it  was  in  defendant's  possession,  or  on 
acoonnt  of  the  Puffer  soda-water  fountain  received  by  plain- 
tiff firom  him. 

^8.  Th^  oourt  erred  in  instructing  the  jury  that  the  de- 
fmdant  had  a  lien  upon  the  property,  and  was  entitled  to 
leooveras  against  the  plaintiff  such  a  sum  as  they  found  from 
the  evidence  would  be  just  between  the  parties,  after  deduct- 
ing a  fair  amount  for  the  rental  value  of  the  property  during 
the  time  that  it  was  in  the  possession  of  the  defendant,  and 
§ot  any  depreciation  in  value  it  had  sustained  during  that 
period. 

**  4.  The  court  erred  in  rendering  the  judgment  entered  in 
said  cause,  in  manner  and  form  as  it  was  rendered  and  en- 
tered therein.'' 

It  will  be  observed  that  the  contract  here  does  not  provide^ 
for  a  rescission  thereof  before  plaintiff  should  have  the  right 
to  reduce  the  property  to  his  possession,  nor  does  it  provide 
that  the  taking  of  possession  should  rescind  the  contract  or 
work  a  forfeiture  of  the  amount  paid  upon  the  apparatus,  but 
the  plaintiff  treats  the  contract  as  still  existing  and  executory. 
The  contraet  provides  expressly  that  the  title  to  the  property 
shall  oontinue  to  remain  in  plaintiff  until  the  apparatus  is 
paid  fin*,  and  that,  in  ease  of  the  non-payment  of  either  of  the 
notes  at  maturity)  the  plaintiff  should  have  the  right  to  take 
possession  of  the  property;  but  it  contains  no  provisfam  that 
such  act  shall  operate  as  a  rescission  of  the  contract^  or  a  fi>r- 
feitore  of  the  payments  thereon.  The  reduction  ci  the  prop- 
erty to  possession  by  plaintiff  does  not  excuse  performance 
by  defendant,  as  defendant  has  the  right;  upon  payment  of 
the  amount  due,  to  a  return  of  the  property.  Plaintiff  had 
the  right,  under  the  express  conditions  of  the  contract,  to 
seeare  himself  by  taking  possession,  and  the  axeroise  €i  this 
right  under  the  contract  did  not  entitle  the  defendant  to  v^ 
■eind  the  contract,  or  to  a  recovery  of  the  amount  paid,  or  to 
a  delivery  to  him  of  the  unpaid  notes;  neither  did  it  ifm 
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him  any  liea  opon  the  property  for  the  amount  paid  by  h\m. 
The  court  erred,  therefore,  in  refusing  to  direct  a  verdict  for 
plaintiff,  and  in  instructing  the  jury  that  .defendant  had  a 
Ken  upon  the  property  for  any  amount  Plaintiff  was  enti- 
tled to  judgment,  and  to  his  damages  for  the  unlawful  deten- 
tion of  his  {troperty  as  fixed  by  the  jury,  and  to  that  extent 
the  judgment  below  is  affirmed,  and  reversed  as  to  the  resi- 
due, with  costs  of  both  courts  to  plaintiff. 


CoNDiTiOKAL  Salv.  —  A  saU  of  property  to  be  paid  for  oo  iutanment^ 
title  to  remain  in  seUer  until  fnlly  paid  for,  with  oondition  that  in  defanlt  6i 
ndi  payments  the  property  ahall  be  retmmed  to  the  leUer,  ia  a  oonditional 
■ale^  and  the  eeller  can  reooyer  poeaewion  of  the  property  apoa  the  failure  ol 
the  bnyer  to  .oomply  with  the  eonditions:  Oerov  v.  Ckutdlo^  II  CoL  560;  7 
Am.  St  Rep.  260,  and  note;  Tomng  ^  Kanmu  tie.  Oo.,  23  Fhu  394;  PiiJAmm 
▼•  AppUion,  S2  Me.  674. 
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PuBUO  Laitds  —  SuBYXT  —  Patsnt,  What  Ihgludkd  wiFHUf. — Where 
the  goYemment  has  surveyed  its  land  along  the  bank  of  a  navigable 

,  lirer,  and  has  told  and  oooTejred  snch  land  by  government  eabdivis- 
iena,  its  patent  oonveys  the  title  to  all  islands  lying  between  tha  me- 
ander line  and  the  middle  thread  of  the  river,  unless  previous  to  anoh 
patent  it  has  surveyed  such  islands  as  governmental  subdivisions,  or 
expressly  reserved  them  when  not  surveyed.  The  grantee  under  bqcH 
patent  cannot  be  divested  by  a  subsequent  survey  and  grant  of  such  un- 
reaerved  Islands. 

FvBUO  LAxm — Patbht — Evtobngi  to  Impbach. — In  aa  action  bj  a 
government  patentee  to  cauoel  a  sabseqaeut  government  patent  to  the 
same  land,  the  complainant  may  show  that  the  whole  title  passed  to 
Mm  under  his  patent,  and  that  the  government  thereafter  had  ne  title  to 
eoBTey.  In  suoh  eases,  oourts  will  protect  purchasers  from  subsequent 
government  surveys. 

TvBLio  Lands  —  CoiirLicTiNO  Patents  —  SuFricisNor  or  Complaint. — 
In  au  action  by  a  government  patentee  to  cancel  a  subsequent  patent 
to  part  of  the  same  land,  a  complaint  which  describes  this  land  as  a 
** sand-bar"  or  "pieee  of  ground,"  and  as  a  "piece  of  middle  ground," 
and  as  *' middle  gtennd,"  is  sufficient  to  include  the  term  "island,'* 
when  the  proofs  show  that  the  land  in  dispute  is  an  island. 

Tuvuo  Lakds  —  PBOor  or  Lost  Patent.  —  Where  an  original  pateut  and 
the  record  thereof  have  been  destroyed  by  fire,  and  the  legislature  has 
made  an  abstraet  of  it  a  public  record  of  tiie  same  eflEeot  as  the  origiBal, 
the  grantee  mnder  snob  patent  makes  a  ptima  /ade  prool  ol  its  eontenta 
by  the  introduction  of  suoh  reoord  and  of  a  tract-book  kept  in  the  offioe 
ef  the  register  of  deeds  showing  the  same  description  to  the  same  pat- 
entee. 
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Public  Lanbs —  OoMiuonNa  Patents  —  Estoppel.  —  A  goTenunent  pftt- 
entae  claimiag  land  as  against  a  subsequent  patentee  who  has  ezereisad 
acts  of  ownership  orer  it  »  not  eatopped  hj  non-claim  to  aMert  titii 
as  against  persons  who  ha^e  never  been  in  poosesaion  nor  had  any  titIi 
of  raoora* 

Bbiopfxi..  —  VoLUiiTAmT  Paticeht  ov  Taxes  on  land  by  one  without  ai^ 
record  title,  and  without  any  notice  to  the  real  owner,  who  immedi> 
ately  protests  in  a  proper  manner,  does  not  estop  the  latter  from  aa- 
serting  hia  ownership  to  the  land. 

Pdblio  Labdb — CoNFLicnNo  Patsmtb — Possession  SinviaiENT  to  Maie- 
CAnr  AonoE.  —  Where  a  goyamment  patentee  of  land  on  the  bank  of  a 
riror  claims  an  island  lying  tiierein  as  being  unreserred  at  the  time  his 
patent  was  issued,  as  against  a  subsequent  patentee  of  such  island,  and 
It  appears  that  the  first  patentee  has  four  houses  upon  the  disputed 
land,  in  one  of  which  he  reaides,  and  that  such  land  has  been  used  by 
hia  tenants  for  Tarious  purposes^  his  possession  is  sufficient  to  maintaJE 
suit  to  annml  the  subsequent  patent. 

T.  /.  (ySrien  and  J.  H.  Campbell^  for  the  appellants. 
BuUerfidd  and  Kuney^  for  the  respondent 

Grant,  J.  Complainant  is  the  owner  of  lots  nombered  6, 
6,  7,  8,  9,  and  the  north  half  of  lot  13,  of  Bryan  and  Ball's 
subdivision  plat  of  the  village  of  Kent,  now  part  of  the  city 
of  Orand  Rapids.  He  derives  hisiitle  from  Lucius  Lyon  and 
B.  P.  Hastings,  who  obtained  a  patent  from  the  United  States 
November  6,  1838,  for  the  north  fractional  half  of  the  south- 
east quarter  of  section  25,  township  7  north,  range  12  west. 
This  land  is  located  on  the  east  bank  of  Orand  River.  In 
this  river,  and  opposite  to  that  portion  of  section  25  lying 
east  of  the  river,  lay  a  piece  of  ground  now  known  as  '*  Island 
Na  5,''  and  containing  the  land  here  in  controversy.  Com- 
plainant claims  the  land  by  virtue  of  his  riparian  ownership. 
Defendant  corporation  claims  the  land  by  virtue  of  patent 
firom  the  United  States.  Complainant  claimed  actual  posses- 
sion, and  filed  this  bill,  claiming  that  defendants'  alleged 
patent  constitutes  a  cloud  upon  his  title,  and  prays  to  have 
it  declared  void  in  so  far  as  it  affects  his  title.  A  large  mass 
of  testimony  was  taken  as  to  the  character  of  this  so-called 
** island"  at  the  time  of  the  original  surveys  and  for  some 
years  subsequent;  the  eomplainant's  testimony  tending  to 
show  that  it  was  at  first  a  low  sand-bar,  covered  a  good  part 
of  the  year  with  water,  and  the  defendants'  testimony  tend- 
ing to  show  that  it  was  then  a  well-defined  island.  It  is  im- 
material to  determine  what  the  facts  are  as  to  the  condition  ol 
this  land  in  those  early  days,  for  in  our  judgment  it  is  of  n« 
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oonaeqiienoe  whether  it  was  what  might  be  termed  ao  "  island" 
or  a  ^aaad-bar/'  or  a  Apiece  of  low,  wet  ground/*  The  law  is 
ttia  same  in  either  ease. 

Tha  land  upon  the  east  bank  of  the  rirer  was  surveyed  in 
1881«  The  east  bank  was  meandered  at  the  same  time,  and 
io  also  was  the  west  bank.  Below  will  be  found  a  map  of 
that  survey,  as  filed  in  the  surveyor-general*s  offioe,  July  7, 
1831. 


4 
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On  February  2, 1832,  another  map  was  filed,  differing  only 
flom  the  former  in  that  it  contained  the  number  of  acres  in 
each  subdivision,  and  instead  of  the  crooked  lines  in  the  first 
mapi  evidently  representing  land  in  the  river,  these  lines  are 
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WDdnoed,  so  u  to  represeat  ifllands.  The  laod  upon  tlw 
mst  dde  of  the  river  was  aurreyed  in  1887,  and  also  four 
isUnde  in  the  river  were  ecrveyed  at  the  same  time,  and  the 
acreage  of  each  giveiL  The  islands  then  surveyed  are  lepre- 
•ented  apon  the  map  of  the  enrrey  filed  in  the  snrveyoi^ 
general's  office  April  80,  1838,  a  portion  of  whioh,  repreeent* 
iog  the  kication  of  these  iolands,  is  given  below. 


Tlw  west  bank  ti  the  river  wai  ag^o  meandered  at  this  time. 
The  acreages  ot  these  (oor  islands  and  that  of  the  mainland 
are  given  tn  this  snTvey.  Id  earveying  island  Na  8,  the  sur- 
veyor b^aa'  at  tbe  lower  end  of  the  island.    Tbe  eleventh 
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oouna  took  him  ^to  maple  on  head  of  ialand."    After 

ing  his  next  oourse  from  the  maple,  he  made  the  fidlowinf; 

record:  — 

*'  Channel  between  this  and  Low  Willow  Isle  76  Iks.  wide 
and  8  ft  deep,  opposite  ft.  of  Willow  Isle  on  left,  250  of  low, 
wet  ground  on  left  to  channel.'' 

This  '*  Low  Willow  Isle  ^  is  evidently  what  is  now  known 
as  ''  Island  No.  5,"  as  changed  by  the  action  of  the  water. 

In  1856,  under  instructions  from  the  surveyor-general  of 
the  United  States  for  Ohio,  Indiana,  and  Michigan,  a  deputy 
surveyor  surveyed  this  land  as  island  No.  6.  In  1871  the 
defendant  obtained  a  patent  for  it,  claiming  that  said  patent 
was  issued  under  the  act  of  Congress  approved  June  7,  1864, 
granting  lands  to  the  state  of  Michigan  for  the  construction 
of  certain  railroads.  This  patent  was  not  recorded  till  Au- 
gust 9,  1887,  and  on  September  9th  following,  this  bill  was 
filed. 

The  channel  between  the  islands  and  the  east  bank  was 
from  seventy-five  to  one  hundred  feet  wide.  The  channel 
between  the  islands  and  the  west  bank^was  several  times 
wider.  The  depth  of  the  water  in  each  was  about  the  same. 
The  middle  thread  of  the  river  was  therefore  west  of  the 
islands.  About  the  year  1836  steamboats  were  placed  on  the 
river,  and  docks  were  erected  on  the  east  bank,  nearly  op- 
posite island  Na  1.  The  principal  business  by  boat  was  with 
the  east  side,  where  the  city  of  Orand  Rapids  was  situated. 
Steamboats  also  ran  up  the  west  channel  to  a  steamboat  ware- 
house on  the  west  side  of  the  river.  About  the  year  1870  the 
east  channel,  opposite  islands  Nos.  1  and  2,  was  filled  up,  and 
the  city  constructed  a  sewer  into  and  through  that  channel. 
The  upper  part  of  this  channel  was  gradually  filled,  mainly 
by  the  owners  of  land  upon  the  east  bank.  By  these  fillings 
this  island  has  for  some  time  been  connected  with  and  be- 
come a  part  of  the  mainland.  The  channel  has  been  dredged 
out  east  of  island  Na  8,  and  a  steamboat  slip  and  landing 
constructed,  the  upper  end  of  which  is  a  considerable  dis- 
tance below  island  No.  5.  The  present  situation  is  quite 
accurately  shown  by  the  map  on  the  opposite  page. 

The  northern  end  of  island  No.  5  extended  across  Fulton 
Street,  while  the  southern  end  extended  to  a  point  nearly  op- 
posite to  lot  No.  16. 

1.  Under  these  facts,  the  principal  question  in  controversy 
is.  Did  the  original  grant  carry  with  it  the  title  to  the  middle 
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thraad  of  the  stream  ?  or  watt  it  limited  to  the  east  meander 
liae  thereof?  It  is  the  well-recognized  rule  in  this  state  that 
a  grantee  of  land  bounded  in  the  deed  of  coDTeyance  by  a 
stream  takes  title  to  the  land  under  the  water  to  the  center 
gr  middle  thread  of  the  stream,  in  the  absence  of  an  expressed 
reservation.  This  rule  applies  to  grants  by  the  United  States 
governmeiit  aa  well  as  to  grants  by  individuals.  The  legal 
majdm  must  heio  be  borne  in  mind,  that  all  grants  most  be 
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SODstmed  most  strongly  agtdnst  the  grantors.  To  this  maxim 
the  government  forms  no  exception.  Reservations  cannot  be 
iiBplied.  When,  therefore,  the  government  has  surveyed  its 
laods  along  the  bank  of  a  river,  and  has  sold  and  conveyed 
■Deb  land  by  government  subdivisions,  its  patent  conveys  the 
liQe  to  all  islands  lying  between  the  meander  line  and  the 
ttiddle  thrwid  of  the  river,  unless  previous  to  such  patent  it 
has  surveyed  SQoh  islands  as  governmental  subdivisions,  or 
UpTMBly  rweives  them  when  not  surveyed:  W4bber  r.  P«rt 
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eU.  Boom  Co,^  62  Mich.  626;  FUteher  ▼.  Thunder  Bay  R.  Boom 
Co.^  61  Mich.  277;  Oranger  v.  Avery,  64  Me.  292;  Jonm  r. 
Soulard,  24  How.  41;  Middkton  v.  Pritehard^  8  Scam.  510;  88 
Am.  Dec.  112;  Chandos  v.  Maeh^  77  Wis.  673;  20  Am.  St.  Sep. 
189;  8k  Paul  etc,  R.  R.  Co.  v.  Sehurmeirf  7  Wall.  272.  In 
these  cases,  the  lands  involved  were  all  islands  or  *'  middle 
lands,''  and  a  full  discussion  of  the  principle  and  the  aathori- 
ties  can  there  be  found.  It  is  enough  for  the  present  case  to 
refer  to  the  authorities  which  so  clearly  establish  the  princi- 
ple. But  we  will  call  attention  to  the  facts  in  Oranger  t. 
Avery,  64  Me.  292,  as  an  illustration.  January  28, 1798,  the 
commonwealth  of  Massachusetts  deeded  to  the  grantors  of 
Oranger  certain  lands  on  the  bank  of  the  St  Croix  River, 
which  formed  the  boundary  line  between  that  commonwealth 
and  New  Brunswick.  The  grant  made  no  reference  to  fha 
island,  which  was  sixteen  rods  wide  and  sixty-five  rods  long. 
September  29, 1794,  the  oommonwealth  deeded  this  island^ 
known  as  Orass  Island,  to  a  tribe  of  Indians.  The  court  held 
that  no  title  passed  to  the  Indians,  because  by  the  deed  to 
plaintiff's  grantors  of  the  land  upon  the  shore,  the  title  to  the 
island  had  already  passed,  and  the  commonwealth  had  noth- 
ing  left  to  convey.  The  deed  to  the  Indians  was  not  recorded 
till  June  9,  1842.  The  defendant  Avery,  claiming  title  from 
the  Indians,  went  upon  the  island  and  cut  the  grass  in  1864, 
and  the  plaintiff  brought  an  action  of  trespass  quare  dautum 
fregit. 

This  rule  of  the  common  law  does  not  prevail  in  some 
states,  whose  courts  hold  that  where  the  streams  are  navi- 
gable, the  title  to  the  beds  of  the  streams  is  in  the  state:  Peo* 
pie  V.  Appraisers,  88  N.  Y.  461.  So  it  is  held  in  Iowa  that 
navigability  in  fact  forms  the  foundation  for  navigability  in 
law;  that  the  test  of  navigability  is  to  be  determined  by  use, 
or  by  public  act  or  declaration;  and  that  if,  under  this  testi 
the  stream  be  navigable,  the  boundary  of  the  shore-owner  ia 
the  high-water  mark:  McManus  v.  Carmichael,  8  Iowa,  1. 
This  is  also  the  rule  in  California:  Packer  v.  Bird,  11  Sup.  CL 
Rep.  210.  But  in  this  state,  the  medium  filum  aqum  cf  oar 
navigable  streams  is  the  boundary  of  the  lands  of  the  ripa- 
rian owners,  whose  rights,  however,  are  servient  to  the  use  of 
such  streams  as  public  highways. 

In  the  present  case,  there  is  no  act  on  the  part  of  the  gor* 
emment  showing  any  intention  to  reserve  this  land.  The 
only  inference  that  can  be  drawn  from  the  facts  Is,  that  the 
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government  agents  (its  snrveyors)  did  not  consider  it  of  suf- 
fldent  Yalne  to  sarvey.  It  was  not  surveyed  nntil  about 
twenty-five  years  after  the  survey  of  1831,  and  not  till  nearly 
twenty  years  after  the  survey  of  1837,  when  the  other  islands 
and  the  lands  upon  the  west  bank  were  surveyed,  thus  com- 
pleting the  survey  in  that  region. 

The  learned  counsel  for  defendants  assume  that  the  govern- 
ment had  the  right  to  survey  these  islands  in  183*2^  and  thus 
reeerve  them  to  the  government,  and  that  it  therefore  had  the 
aame  right  in  1856.  If  their  assumption  be  true,  the  conclu- 
sion is  correct.  It  would  then  follow  that  the  government 
has  the  right  to  survey  any  island  in  the  river  at  the  present 
time  which  has  not  been  previously  surveyed  and  sold.  It 
would  also  follow  that,  if  the  government  had  not  already 
surveyed  and  sold  this  island,  it  might  now  do  so.  Until  the 
government  has  sold  and  conveyed  its  lands  upon  the  banks 
of  onr  fresh-water  streams,  it  may  of  coursi  survey  any  is- 
lands lying  opposite  them,  and  tRus  expressly  reserve  them 
out  of  the  grant  of  the  shore  lands.  The  grant  to  Lyon  and 
Hastings  was  made  under  the  survey  of  1831,  by  which  both 
banks  of  Orand  River  were  meandered,  and  by  which  the 
middle  thread  of  the  river  was  fixed  west  of  this  island. 
Under  the  authorities  above  cited,  that  grant  clearly  vested 
in  them  the  title  to  the  land  in  controversy.  No  subsequent 
survey  by  the  government  can  deprive  them  of  it.  The  gov- 
ernment appears  to  have  recognized  this  rule  by  discontinu- 
ing such  surveys:  OhandoM  y.  Mack,  77  Wis.  573;  20  Am.  St. 
Rep.  139. 

2.  There  is  no  force  in  the  objection  made  hy  the  defend- 
ants that  this  is  a  proceeding  to  cancel  a  patent,  which  can 
only  be  brought  by  the  government  itself  So  far  as  this  ac- 
tion is  concerned,  the  complainant  cannot  raise  the  question 
whether  this  land  was  included  in  the  act  of  Congress  by  vir- 
tue of  which  the  defendants  claim  title.  But  in  this  or  any 
similar  action,  it  may  be  shown  that  the  title  had  passed  by  a 
former  grant,  and  that  the  government  had  no  title  to  convey. 
In  such  cases  courts  will  protect  purchasers  from  subsequent 
surveys:  Webber  v.  Pere  etc.  Boom  Co.y  62  Mich.  626;  Crayin 
▼.  PoweU,  128  U.  S.  691;  Burt  v.  Busch,  82  Mich.  606. 

8.  It  is  insisted  by  the  defendants  that  the  theory  of  com- 
plainant's bill  is,  that  this  was  not  an  island  at  the  time  of 
the  original  grant;  that  the  proofs  show  that  it  was  an  island; 
and  that,  therefore,  the  complainant  has  made  no  case  for 
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relief.  We  think  this  is  too  technical  a  construction  of  the  > 
rules  of  pleading  in  equity  court&  It  is  described  in  the  bill  ^ 
as  a  "sand-bar  "or  "piece  of  ground";  again,  ^a  {neoe  ef^ 
middle  ground/'  and  again  as  "  middle  ground."  We  think  . 
this  description  broad  enough  to  include  the  term  ^island,"  . 
even  if  fhe  proofiEi  should  justify  that  description.  The  do-  . 
fondants  have  not  been  prejudice4  or  surprised,  and  if  the  . 
defendants  were  technically  correct,  an  amendment  would  be  , 
granted  in  this  court  to  conform  to  the  proofiB. 

4.  Complainant  did  not  introduce  in  evidence  the  original 
patent,  nor  the  original  record  of  it,  nor  a  certified  copy  of  it. 
Defendants  therefore  insist  that  there  is  no  evidence  that  this 
island  was  not  reserved  from  the  grant.    The  original  patent, 
and  the  record  thereof  in  the  office  of  the  register  of  deeds 
for  the  county  of  Kent,  had  been  destroyed  by  fire.    This  fire 
occurred  in  1860.     There  was  in  existence  what  is  known  as 
the  '^Scranton  Abstract."    This  was  purchased  by  the  county 
of  Kent,  and  by  Act  No.  315,  Laws  of  1865,  the  legislature 
made  it  a  public  record,  and  gave  it  the  same  effect  as  the 
records  in  the  office  of  the  register  of  deeds  possess.     This 
was   introduced   in  evidence,   and   showed   the  description 
above  given  of  the  land  conveyed  by  the  patent  to  Lyon  and 
Hastings.    The  tract-book  kept  in  the  ofiice  of  the  register  of 
deeds  for  Kent  County  was  also  introduced  in  evidence,  and 
siiowed   the  same  description  to  the  same  grantees.     The 
original  record  having  been  destroyed,  we  think  the  complain- 
ant made  out  a  prima  facie  case  of  the  contents  of  the  patent, 
and  that  the  burden  of  proof  was  then  shifted  to  the  defend- 
ants  to  show  a  reservation,  if  any  were  made. 

5.  Defendants  insist  that  complainant  is  now  estopped 
from  asserting  any  claim  to  this  island,  ^1.  By  non-claim; 
2.  By  taxes  paid  by  defendant;  8.  By  condemnation  pro- 
ceedings. 

Within  a  month  after  the  defendants  had  recorded  their 
evidence  of  title,  complainant  filed  this  bill.  The  defendants 
had  never  been  in  possession  of  the  property.  Complaioaot 
had  exercised  many  acts  of  ownership.  No  rights  of  inno- 
cent third  parties  here  intervene.  The  defendants  were  in 
no  position  to  set  up  the  doctrine  of  estoppel  by  non-claioA, 
when  they  were  neither  in  possession  nor  had  a  title  upon 
record. 

It  is  a  sufficient  answer  to  the  claim  of  estoppel  by  the 
payment  of  taxes  to  say  that  this  was  done  at  the  express  re- 
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foesi  of  the  agent  of  the  defendant  corporation  from  1874  to 
1887,  witboQt  any  record  title,  and  without  any  notice  to  the 
eomplainaDt;  that  said  agent  at  the  same  time  claimed  that 
otber  lands  belonging  to  the  lailroad  company  were  exempt 
bom  taxation;  and  that,  immediately  upon  hearing  of  such 
daitn,  the  complainant  protested  to  the  supervisor,  and  as- 
serted his  ownership  to  |he  center  of  the  stream.  We  are 
died  to  no  case,  and  we  think  none  can  be  found,  which 
holds  that  a  payment  of  taxes,  under  these  drcu  instances, 
estops  the  owner  from  asserting  his  title. 

In  August,  1883,  the  common  council  took  the  necessary 
steps  for  opening  and  extending  East  Fulton  Street  from 
Waterloo  Street,  and  to  condemn  the  land  necessary  for  that 
porpose.     It  will  be  seen  that  this  street  extended  across  the 
upper  end  of  island  No.  5,  but  which  at  that  time  had  become 
a  part  of  the  mainland  by  filling  in  the  channel.    That  por- 
tion of  island  No.  5  required  for  such  improvement  was  de- 
■eribed  as  follows:  "  So  much  of  island  No.  5  in  Grand  Riyer 
....   as  lies  between  the  center  line  of  East  Fulton  Street  ; 
jiroduced  westerly  and  a  line  parallel  therewith,  and  distant 
thirty-three  feet  south  therefrom.''    Opposite  the  name  of  the 
owner  was  the  following:  **  Grand  Rapids  and  Indiana  Rail* 
road  Company  claims  to  be  owner  of  fourth  parcel "  (mean- 
ing the  parcel  aboye  described). 

The  jury  awarded  compensation  and  damages  to  the  de- 
fendant railroad  company  in  the  sum  of  twenty-five  dollars. 
The  common  council  assessed  the  cost  of  the  improvement 
upon  property  owners  benefited,  and  among  such  owners  was 
the  defendant  railroad  company,  assessed  $850.  Defendants' 
eounsel  state  in  their  brief  that  complainant  had  full  knowl- 
edge of  these  proceedings,  and  knew  of  this  tax  assessed 
against  the  defendant  railroad  company.  We  find  no  such 
evidence  upon  the  record,  unless  it  is  to  be  inferred  from  the 
notice  of  publication  in  a  newspaper,  which  is  the  only  proof  ; 
of  service  of  such  notice  contained  in  the  record.  But  if  i 
eomplainant  had  been  possessed  of  the  full  knowledge 
claimed,  this  could  not  deprive  him  of  the  title  to  his  land. 
This  improvement  did  not  touch  nor  involve  that  part  of 
island  Na  5  owned  by  complainant.  For  aught  that  appears 
upon  this  record,  the  defendants  might  have  owned  the  rest 
of  island  No.  6.  Complainant's  lots  were  assessed  to  pay  for 
Hds  improvement  Upon  what  principle  can  he  be  held  es- 
toppsd  to  assert  bis  title  by  these  proceedings,  which  did  not 
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ioTolve  bis  land,  and  in  which  be  was  only  interested  as  a 
dtiaen  owning  property  in'tbe  vicinity?  Tbere  was  notbing 
upon  the  fiuM  of  these  proceedings  to  indicate  to  him  that  the 
title  to  any  of  bis  lands  was  iny<dved|  or  even  pot  in  jeop* 
aidy. 

6.  Complainant  has  fonr  bouses  upon  the  bon%  cl  theso 
lots,  in  one  of  which  he  lives*  A^already  stated,  the  ebmn- 
nel  has  been  filled  by  binii  so  that  the  island  and  the  main* 
land  are  now  connected.  It  has  from  time  to  time  been 
used  by  bis  tenants  for  various  purposes.  We  think  liis  pos- 
session sufficient  to  maintain  bis  suit. 

Didcree  affirmed,  with  oosts. 

Grantb  — Lands  BomrosDsr  a  Kavxoablb  Bibbam.  *  A  gnat  ot  eoa» 
reyance  of  land  almtting  upon  a  navigable  stream  Teeta  title  in  the  gnatee 
to  the  thread  of  the  stream.  Unaorveyed  ialandi  lying  between  tiie  eeiiter 
of  a  stream  and  iandi  granted  by  the  government  without  any  reservatios 
7e«t  in  the  grantee  of  nioh  grant:  Chando9  t.  Maek,  77  Wie.  S73;  SO  Am.  84^ 
Rep.  139,  and  note;  Sehwrmmtr  t.  Sk  PmU  §te,JLM.Oa^  10  Minn.  SS;  8S 
Am.  Dee.  09,  and  note. 

EVIDKNOI,   1>0CITMI1fTABT^00PnBi   Of   RlOORSa    Ot   TRB    LAlHMIfnci^ 

wuuf  Admissiblv:  See  Lacef  t.  Daivk,  4  Mich.  140;  66  Am.  Dec.  624;  Sar^" 
urn  V,  Mun-ain,  27  Mo.  236|  78  Am.  Dea  S69;  Difaf  t.  MUkr,  S6  IWz.  SSlt 
79  Am.  Deo.  671. 
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HvBBAVD  AHD  Win— JozHT  Dmu>  to^Tskahot  bt  Mnmmn^lH* 
TosoB.  —  Under  a  joint  deed  to  hnabaad  and  wife^  tiiey  take  by  eatiio* 
lies,  and  the  estate  thns  ereated,  with  the  right  id  svriTonhis^  is 
destroyed  nor  affected  by  diroroe  ol  the  grantees. 


Weaver  and  Bean^  for  the  appellant 

SaMury  and  (^Mealey^  for  the  respondenti 

Qbaivt,  J.  William  W.  Lewis  and  Nellie  B.  Lewis  intei^ 
married  and  liyed  together  as  basband  and  wife  for  some  years 
prior  to  1 881,  when  she  filed  her  bill  for  diyorce.  May  28, 1881, 
John  Lewis,  a  brother  of  William,  deeded  to  them  a  lot  of 
land.  The  parties  to  the  deed  were  described  as  follows: 
*'  John  Lewis,  of  the  first  part,  and  William  Lewis  and  Nellie 
B.  Lewis,  his  wife,  as  husband  and  wife,  in  entirety,  of  the 
second  part."  The  deed  then  oonyeyed  **imto  the  said 
parties  of  the  second  part  in  entirety,  as  husband  and  wifB^ 
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and  to  the  h^in  and  assigna  of  the  suryivor  of  tliem  foiever; 
•  .  •  •  to  have  and  to  hold  the  said  premieeii  aa  deeeribedi  to 
'  the  said  partiea  of  the  second  part  in  entiretyi  to  the  ade  and 
only  proper  use,  benefiti  and  behoof  of  the  eaid  parties  of  the 
•econd  part,  their  heire  and  assigns  forever,  in  entirety.^ 

Upon  the  execution  of  ibis  deed  the  divoroe  proceedings 
were  discontinned,  and.tbe  parties  resumed  their  marital 
relations,  which  they  continued  for  some  time,  when  she  filed 
another  bill  for  divorce,  upoii  which  a  decree  was  granted  her 
December  29,  1834.  William  died  in  May,  1886,  leaving  two 
children,  the  issue  of  said  marriage.  Letters  of  administra- 
tiou  were  duly  issued  upon  his  estate,  and  claims  proved 
against  it  to  the  amount  of  six  hundred  dollars.  Upon  the 
application  of  the  administrator,  the  probate  court  granted  an 
order  to  sell  the  undivided  one  half  of  the  lands  in  contro* 
versy  aa  belonging  to  the  estate,  for  the  purpose  of  paying  the 
debts  and  expenses  of  administration.  On  appeal  to  the  circuit 
conrt,  this  decision  was  affirmed,  and  the  case  appealed  to  this 
conrt. 

The  estate  created  by  this  deed  was  not  an  estate  in  joint 
tenancy,  but  an  estate  in  entirety.  A  joint  tenancy  implies  a 
seisin  per  my  et  per  (out,  while  an  estate  in  entirety  implies 
only  a  seisin  per  ioui:  4  Kent's  Com.  862.  By  the  express 
terms  of  the  deed  the  estate  is  declared  not  to  be  in  joint  ten- 
ancy, but  in  entirety.  It  is  contended  by  the  learned  counsel 
for  the  appellee,  that  the  entirety  of  seisin  of  husband  and 
wife  in  real  estate,  with  the  incident  right  of  survivorship, 
cannot  exist  independent  of  the.  legal  condition  of  unity  of 
person  on  which  it  rests,  and  that  a  decree  of  divorce,  which 
destroys  the  unity  of  person,  destroys  also  the  entirety  of 
seisin;  that  the  right  of  survivorship  is  destroyed  by  the 
deereo;  and  that  the  parties  then  become  tenants  in  oommon, 
seissd  in  severalty  of  their  respective  moieties.  We  are  cited, 
to  support  this  doctrine,  the  following  authorities:  Freeman 
on  Cotenancy,  sec.  76;  2  Bishop  on  Marriage  and  Divorce ,  5th 
od.,  sec.  716;  Ame$  v.  Nornian^  4  Sneed,  696;  Harrer  v.  WaU' 
mer,  80  IlL  197;  Lash  v.  Lathy  68  Ind.  526;  Baker  ▼•  iiUwari, 
40  Kan.  442;  10  Am.  SL  Bep.  236. 

Freeman  and  Bishop  cite,  as  supporting  their  text,  the  case 
of  Amee  v.  Norman^  4  Sneed,  696.  In  that  case,  decided  in 
1857,  a  creditor  of  the  husband  had  levied  upon  his  interest 
in  the  estate,  which  had  been  deeded  to  him  and  his  wife. 
The  qnestion  arose  in  a  divorce  proceeding  brought  by  the 
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wife,  who,  in  her  bill,  prayed  that  the  land  be  decreed  to  hef 
as  her  absolute  estate.  The  court  held  that  tenancy  by  the 
entirety  could  not  exist  independent  of  the  matrimonial 
onion;  that  the  creditor,  by  his  purchase,  beoame  invested 
with  the  right  of  the  husband  as  it  existed  at  the  time  of  the 
sale,  viz.,  the  right  to  occupy  and  enjoy  the  profits  of  the  land 
during  the  joint  lives  of  the  husband  and  wife,  subject  to  the 
contingency  that  if  the  wife  survive  her  former  husband,  his 
estate  would  then  terminate.  In  commenting  upon  this  case, 
Mr.  Bishop  says:  ^  According  to  the  Tennessee  decision,  the 
creditor  took  not  only  what  was  the  husband's,  but  some* 
thing,  also,  which  was  the  wife's.  According  to  the  author's 
view,  the  creditor  and  late  wife  were,  after  the  divoroey 
tenants  in  common  of  the  land  for  their  joint  lives,  with  re- 
mainder to  the  survivor." 

It  matters  not,  perhaps,  so  far  as  the  wife's  interest  is  con- 
cerned, whether  this  estate  be  denominated  one  in  common, 
joint  tenancy,  or  entirety,  so  long  as  the  right  of  survivorship 
is  maintained.  This  may  account  for  the  fact  that  in  some 
of  the  decisions  the  terms  ''joint  tenancy"  and  " tenancy  by 
the  entirety  "  are  used  interchangeably,  when  referring  to  this 
estate.  Aside  from  the  right  of  survivorship,  the  only  other 
interest  which  the  husband  can  hold,  distinct  from  the  wife, 
is  a  sort  of  life  interest,  which  some  authorities  have  held  he 
may  convey  away,  and  which  may  be  seized  and  sold  on  exe- 
cution: 1  Bishop  on  Married  Women,  sec.  621. 

In  Harrer  v.  Walbier,  80  111.  197,  the  complainant  had  ap- 
plied for  a  divorce  and  for  a  partition  in  the  same  bill,  claimed 
alimony  in  the  land,  and  to  have  her  rights  in  it  settled  be- 
tween her  and  her  husband.  The  case  expressly  holds  that 
by  the  divorce  the  estate  was  changed  to  a  tenancy  in  com* 
^on.  After  referring  to  the  statute  of  that  state  destroying 
joint  tenancies,  the  court  say:  *'The  estate  with  the /us  o^ 
creacendi  is  not  being  favored  by  our  law,  and  the  termina* 
tion  of  the  marriage  relation  having  worked  a  change  in  the 
rights  of  the  parties  in  the  estate,  the  courts  should  rather 
hold  that  the  change  is  rather  broad  enough  to  convert  it 
into  an  estate  in  common  than  to  hold  that,  whatever  change 
was  made,  it  left  the  right  of  survivorship.  But,  on  princi- 
ple, we  are  satisfied  the  decree  of  divorce  had  the  effect  to 
make  them  tenants  in  common,  and  that  appellee  thereby 
became  entitled  to  partition." 

In  Loih  r.  L(uk^  £8  Ind.  626,  the  decMon  in  &mnr  ▼« 


April^  1891.]  Appeal  of  Lbwis.  97 

WaUntTj  80  111.  197,  is  approved,  but  the  estate  by  the  entirity 
was  SQstamed  on  the  ground  that  the  grantees,  husband  and 
wife,  were  declared  by  the  deed  to  be  joint  tenants,  with  the 
light  of  snrvivorship,  and  the  heirs  of  the  husband  were  held 
to  have  inherited  nothing  from  the  property. 

Under  these  authorities,  it  is  far  from  being  well  settled 
that  a  dirorce  destroys  the  right  of  survivorship.  It  is  said 
in  2  Bishop  on  Marriage  and  Divorce,  sec.  717:  "  Property 
settled  upon  the  husband  or  wife,  or  held  by  third  persons 
for  the  benefit  of  either,  remains  usually  after  the  divorce 
ihe  same  as  before."  Also,  in  1  Washburn  on  Real  Property, 
425:  **If  there  be  a  divorce  of  the  wife  from  the  husband, 
«be  IB  restored  to  a  moiety  of  the  estate  during  the  lives  of 
the  two,  with  the  right  of  survivorship  upon  his  death." 

In  Babeoek  v.  Smithy  22  Pick.  61,  the  husband  and  wife  oon- 
Teyed  her  real  estate  to  a  trustee  in  trust  for  them  both.  The 
wife  obtained  a  divorce  for  the  misconduct  of  her  husband, 
but  the  court  held  that  the  divorce  did  not  change  their  rela* 
tire  rights  in  the  land  under  the  contract 

We  see  no  reason  in  holding  that  a  husband  or  wife  can, 
by  a  violation  of  the  marital  obligations,  obtain  an  interest 
in  land  which  she  or  he  does  not  possess  while  fulfilling  such 
obligations.  The  common  law  should  not,  and  in  our  judg- 
ment does  not  permit  a  person  thus  to  profit  by  his  own 
gross  wrong  and  a  violation  of  the  most  sacred  obligation. 

With  one  exception,  the  decisions  of  this  court  are  uoi* 
form  that  the  stetuto  (Howell's  Stetutes,  seo.  5561)  has  r»- 
teined  such  grante  to  husband  and  wife  as  they  exist  at  the 
oommon  law.  The  doctrine  in  Wait  v.  Bovee^  85  Mich.  426^ 
has  no  application  here.  In  that  case  the  right  to  the  surviv- 
orship of  personal  property  was  alone  involved,  the  question 
arising  between  the  estates  of  husband  and  wife,  both  being 
dead.  The  court  held  that  the  right  of  survivorship  did  not 
exist,  but  said:  ^Our  own  decisions  relative  to  the  rights  of 
husband  and  wife  in  case  of  united  holdings  of  real  estote 
afibrd  no  argument  here.'' 

Until  the  decision  of  Dowling  v.  SattiotU,  88  Mich.  181, 
decided  at  the  last  October  term  of  this  court,  no  doubt  could 
reasonably  have  been  enterteined  as  to  the  character  of  this 
estate  under  our  prior  decisions.  In  the  case  of  FUlter  y. 
iVovin,  25  Mich.  847,  it  was  admitted  by  counsel  that,  prior 
to  the  married  woman's  act,  the  common-law  rule  that  hus- 
band wife  receiring  a  joint  conveyance  of  land  took  as  ten- 
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ants  by  entirety  was  the  law  of  Michigan.  The  court  held 
**  that  there  was  nothing  in  the  provisions  of  our^constitution 
and  statutes  relating  to  the  rights  of  married  women  which 
would  convert  such  estate  into  a  tenancy  in  common.'' 

In  2Etna  Ina.  Co.  v.  Resh^  40  Mich.  241,  the  court  charac- 
terized this  estate  as  neither  a  tenancy  in  common  nor  an  or- 
dinary joint  tenancy,  holding  that  in  case  of  the  death  of  the 
husband  it  went  by  survivorship  to  his  wife.  At  the  same 
term,  in  Manwaring  v.  Powell^  40  Mich.  371,  appears  the  fol- 
lowing language:  ^'But  by  our  statute  husband  and  wife, 
under  a  grant  made  to  them  jointly,  take  by  entireties";  cit- 
ing Fisher  v.  ProviUy  25  Mich.  347. 

In  the  well-considered  case  of  Jacobs  v.  Miller^  50  Mich. 
124,  this  court  reiterates  the  doctrine,  and  says  that  the  hus- 
band and  wife  are  seised  of  the  entirety,  and  the  survivor 
takes  the  whole;  citing  the  above  cases.  In  Vinton  v.  Beamer^ 
65  Mich.  561,  in  speaking  of  this  estate,  the  court  says:  "  It 
was  an  entirety."  The  same  is  held  in  Speier  v.  Opfer^  78 
Mich.  38,  39,  16  Am.  St.  Rep.  556,  decided  in  1888,  where  the 
above  cases  are  cited  with  approval,  and  in  the  opinion  is  the 
following  language,  viz.:  ^*  During  the  lives  of  both,  neither 
has  an  absolute  inheritable  interest;  neither  can  be  said  to 
hold  an  undivided  half;  they  take  by  entireties;  and  at  the 
death  of  the  wife,  the  whole  passes  at  once  to  the  husband. 
....  Neither  has  such  a  separate  interest  that  he  or  she 
could  sell,  encumber,  or  devise,  or  which  his  or  her  heir  could 
inherit.  ....  It  is  an  entirety  in  which  both  take  the  same 
and  inseperable  interest.  Neither  can  affect  the  other's  rights 
by  a  separate  transfer." 

In  Dowling  v.  SalliotUj  83  Mich.  181,  the  result  reached  by 
the  court  was  correct,  and  in  accord  with  the  decisions  abov« 
cited.  The  wife  survived  the  husband^  and  she  was  held  to 
have  taken  by  the  right  of  survivorship.  The  deed  did  not 
recite  that  the  two  grantees  named  were  husband  and  wife. 
The  court  held  that  this  fact  could  be  shown  by  parol  evi- 
dence. It  became  unnecessary,  in  the  determination  of  that 
case,  to  decide  whether  the  estate  conveyed  was  one  of  joint 
tenancy  or  entirety.  The  result  would  have  been  the  same  in 
either  case.  It  must  be  freely  admitted  that  the  language  of 
that  decision,  in  so  far  as  it  defines  the  nature  of  this  tenancy, 
is  in  direct  conflict  with  other  decisions  above  cited.  After  a 
yery  careful  examination  of  the  whole  subject,  our  conclusion 
is,  that  the  former  decisions  were  correct,  and  that  the  case 
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of  Dofding  t.  SaJUoUe,  83  Mioh.  131,  muBt»  in  bo  fiur  as  it  is  Ia 
conflict  tlierewithy  be  overruled. 

The  judgment  of  the  court  below  must  be  letened,  and 
judgment  entered  here  for  the  appellant 


Honykm  An»  Wm^TnrAMor  bt  Ektibbtt.  » A  ooaTtyaiiM  lo  a  ln»- 
band  and  bk  wife  Testa  in  them  aa  estate  by  the  entireties,  in  whioh  neitbsr 
san  ooQTay  any  interest  without  the  assent  of  the  other,  onless  their  marital 
relation  has  been  severed  by  diYoroe:  Snifeort  r,  Kepler^  118  Ind.  84;  10 
Am.  St.  Bep.  H  and  note  99,  lOa  In  estates  of  entireties,  the  snrTiver 
becomes  owner  of  the  entire  estate:  Baker  t.  84ewarif  40  Kan.  442;  10 
8L  Repu  218^  and  note. 


Carley  V.  GBAyB& 

[85  MiCHIGAV,  488.] 

Tams  Tinn> — IvaoLTBirr  Ebtatb  — BrrrLBHiRT  of  Aooovnrr.  —Where  a 
railroad  company  indorses  a  note,  guaranteeing  ita  payment  at  maturity, 
OB  eondition  that  it  owes  the  maker  the  amooni  named  therein  at  that 
time^  bnt  prior  thereto  settles  with  him,  and  retains  snflSeisnt  money  to 
pay  the  note,  charging  it  to  him  on  ita  books  A^d  orediting  it  to  Iha 
payee,  to  whom  it  fails  to  pay  the  money  as  agreed,  and  mingles  it  with 
ita  own  effecta,  after  whioh  a  reoeirer  for  tiie  raiboad  is  appointed  aod 
ita  effeeto  pass  to  him,  the  money  so  reoeiTed  by  tiie  oompany  ii  not  a 
debt  in  the  hands  of  the  reoeiTer,  bnt  is  a  tnwt  imod^  whish  ha  is  boaad 
t»  pay  €»ver  to  the  payee  in  the  notOb 

B.  /•  Brewn^  for  the  appellant 
Sawyer  and  WaiU^  fixr  the  respondenti 

Champlih,  C.  J.  Oraves  was  appointed  reoelTer  of  ilio 
IngallSy  White  Rapids,  and  Northern  Railway  Company,  a  coi^ 
poration  organised  nnder  the  laws  of  Michigan,  operating  a 
logg^g-railway  in  Menominee  County.  J.  H.  Kiel  was  trea^ 
nier  of  the  corporation  before  it  went  into  the  hands  of  the 
leoeiver. 

In  January,  1888,  William  A.  Carley  sold  to  one  William 
Stannard  a  team  of  horses  for  two  hundred  dollars,  and  took 
a  promissory  note  therefor,  of  which  the  following  is  a  copy: — 

**$200.  Menominee,  Mich.,  January  19, 1888. 

**  Ninety  days  after  date,  for  value  received,  I  promise  to 
pay  to  Ingalls,  White  Rapids,  and  Northern  Railway  Com- 
pany, or  order,  at  the  First  Fational  Bank  of  Menominee,  two 
hundred  dollars,  with  interest  at  the  rate  of  eight  per  cent 
per  annum  until  paid.  **  Wm.  Stannabd." 
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Said  note  was  indorsed  on  the  back  as  follow*:  — 

"  We,  the  L,  W.  R.,  &  N.  R'y  Co.,  gaarantee  payment,  pro- 
vided the  within  amount  is  due  him  at  the  expiration  of  the 
allotted  time,  "J.  H.  Kiel,  Treasurer." 

On  the  Slst  of  March,  1888,  Stannard  had  a  settlement 
with  the  railway  company,  and  it  retained  out  of  the  amount 
due  him  $205,  which  amount  was  charged  to  him  on  the 
books  of  the  company,  and  William  A.  Carley  was  credited 
with  the  same  amount  Carley  was  informed  that  the 
amount  was  retained  by  the  railway  company  for  him,  and 
he  demanded  the  same  of  the  company.  The  company 
offered  to  give  him  its  note,  which  he  refused. 

After  the  appointment  of  the  receiver  in  a  foreclosure  suit» 
Carley  filed  his  petition,  praying  that  the  receiver  be  ordered 
by  the  court  to  pay  over  to  him  the  amount  of  principal,  and 
interest  at  eight  per  cent,  of  the  said  note,  out  of  the  prop- 
erty in  his  hands,  claiming  that  the  said  receiver  held  the 
amount  as  a  trust  fund,  and  not  the  property  of  the  de- 
fendant  company.  He  filed  his  claim  in  the  suit  against  the 
receiver,  and  the  receiver  answered,  denying  that  he  had  any 
money  whatever  in  his  hands  as  receiver  belonging  to  Carley, 
and  denying  that  any  money  was  turned  over  to  him  as  such 
receiver  by  the  defendant  company. 

Testimony  was  taken  in  support  of  the  claim  filed,  in  which 
the  facts  as  above  delineated,  as  to  the  sale  of  the  horses  and 
the  giving  of  the  note  and  guaranty  of  payment,  appeared; 
also  that  the  company  settled  with  Btannard,  and  retained 
from  the  amount  due  him  $205,  which  was  charged  to  Stan- 
nard and  credited  to  Carley. 

The  receiver  was  also  sworn,  and  testified  to  the  charges  and 
credits  as  they  appeared  upon  the  books  of  the  corporation 
under  the  date  of  March  31,  1888.  He  further  testified  that 
he  did  not  come  into  possession  of  any  money  of  the  railway 
company,  as  receiver.  It  was  admitted  that  property  of  the 
railway  company  came  into  his  hands  as  receiver  of  the  rail* 
way  company  under  a  bill  filed  to  foreclose  a  mortgage,  which 
property  was  covered  by  the  mortgage.  It  further  appeared 
that  at  the  time  of  the  service  of  the  petition  of  Carley,  the  re- 
ceiver had  in  his  hands  a  sufficient  sum  in  money  derived  from 
the  sale  of  property  covered  by  said  mortgage,  and  from  tho 
earnings  of  said  railroad  after  he  took  possession  thereof  as 
such  receiver,  to  pay  the  claim  of  said  Carley.  It  also  further 
appeared  that  the   mortgaged  prom i pop  wore  sold  under  the 
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decree  of  the  court  for  the  Bum  of  fiftj  fbousaod  dcUarii  and 
that  after  the  application  of  all  the  moneya  in  the  hands  of 
the  receiver,  there  was  a  deficiency  upon  said  iaie  of  the  aam 
of  about  forty  thousand  dollars. 

The  circuit  judge,  after  the  hearing,  ordered  that  the  re* 
oeiver  pay  to  the  solicitors  for  the  claimant  the  aum  of  $204 
ant  of  the  funds  of  said  receivership,  and  the  receiver  has 
hrought  the  matter  here  for  review  by  this  court. 

Counsel  for  the  petitioner,  Carley,  do  not  claim  in  this  court 
to  hold  tlie  railway  company  or  its  receiver  in  this  proceeding 
because  of  any  liability  of  it  as  indorser  or  guarantor  of  said 
note,  but  simply  because  it  was  intrusted  with  money  to  pay 
the  note;  and  tlie  claim  is,  that  when  Stannard  settled  with  the 
company,  and  left  with  it  the  money  to  pay  the  Carley  note^ 
that  money  became  a  trust  fund;  that  the  petition  set  forth, 
and  that  the  proofs  show,  that  the  money  had  been  left  with 
the  company  by  Stannard  with  which  to  pay  the  note,  with 
interest;  that  the  company  had  Called  to  pay  over  the  same, 
but  had  mingled  it  with  the  effects  of  the  company  before  the 
appointment  of  a  receiver;  thai  all  the  efieots  <A  the  company, 
after  such  mingling  of  the  trust  fund,  were  handed  over  to  the 
leceiver;  and  that  the  receiver  sold  the  same,  and  realized  the 
money  thereon.  And  the  question  in  the  case  is,  whether 
the  contention  of  petitioner's  counsel  is  correct,  or  whether 
the  relation  between  the  railway  company  and  Carley  was 
simply  that  of  debtor  and  creditor. 

We  do  not  see  that  the  relation  of  debtor  and  creditor 
existed  between  Carley  and  the  railway  company.  When 
Stannard  settled  with  the  railway  company,  he  left  in  its 
hands  $205,  which  was  due  to  him  from  the  railway  company, 
and  in  legal  effect  it  was  the  same  as  if  it  had  paid  the  money 
over  to  Stannard,  and  then  he  had  handed  it  back  to  the 
company  to  be  delivered  to  Carley.  When  it  charged  the 
amount  due  Stannard  to  him  upon  its  books,  and  credited 
Carley  with  the  sum  of  $205,  it  was  an  appropriation  of  that 
som  of  money  in  its  hands  for  Carley's  benefit.  It  held  it, 
then,  not  as  a  creditor  of  Carley,  but  as  a  trust  fund  to  be  de- 
livered over  to  him.  And  it  appears  from  the  testimony  in 
the  case  that,  instead  of  performing  the  trust,  it  has  mingled 
the  money  in  its  hands  with  the  assets  belonging  to  itself,  or 
used  it  for  its  own  benefit.  It  cannot  be  specifically  traced, 
hut  there  is  enough  in  the  proof  to  warrant  the  inference 
that  it  has  mingled  the  trust  fund  with  its  own  individual 
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meani,  and  has  rendered  it  impossible  to  be  specifically 
traced  into  other  property  in  its  hands,  and  that  it  has  been 
used  by  the  company  either  to  pay  off  its  debts  or  to  increase 
its  assets.  In  either  case  it  would  be  to  the  benefit  of  its 
estate.  We  think  the  case  of  McLeod  ▼.  Evans^  66  Wis.  4D1, 
57  Am.  Rep.  287,  coyers  the  principle  which  ought  to  be  ap» 
plied  in  this  case.  See  Pierce  y.  Holzer^  65  Mich.  272,  and 
Justice  y.  TaUman,  86  Pa.  St.  147. 

The  indorsement  of  the  railway  company  upon  the  back  of 
Uie  note  which  Stannard  gaye  to  Carley,  guaranteeing  pay- 
ment, provided  the  amount  was  due  Stannard  at  the  end  of 
■inety  days,  the  time  which  the  note  was  to  run,  did  not 
change  the  relation  between  Carley  and  the  company  so  as  to 
make  it  a  contract  relation,  and  the  debt  a  simple  contract 
debt.  The  guaranty  was  conditional,  but  before  the  time 
arrived  Stannard  made  a  different  arrangement  with  the  com* 
pany,  by  which  he  placed  in  its  hands  the  money  due  from 
him  to  Carley,  and  which  it  received  and  agreed  to  deliver  to 
kirn  (Carley). 

It  follows  that  the  order  appealed  from  must  be  affirmed. 

Tavns.  —  Wh«re  moiMy  hM  been  paid  to  a  bsakar,  le  be  kanamittodto 
At  party  entitled  tiierete,  and  tha  banker  diet  tnddenly  before  it  ia  tnuw* 
■Ittedy  and  it  ia  mingled  with  bia  moneys  hia  adminiatrator  nftui  pay  the 
aame  over  to  the  awnart  i^niNoL  Bamkr,  JSTunuMt  14  Ool.  260;  20  Am.  8k. 
Bopw  207,  and  Botai  and  the  eame  propoaitioa  ia  trae  In  tha  eaae  of  the  aa» 
aignee  of  an  iMolTeat  eorpoiatiMU  Awjjyoi^  ala  Clk  ▼•  X«v^  80  lowi^ 
1»i  90  Am.  8t  Bep.  4il 
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[86  MiCHieur,  619.] 
If^STIB  AMD  SSBTANT— NaOLIGKNOa  — DeVKOTITB  MAOHINBBT^-AaSVlIl^ 

noN  OF  Risks. — Where  a  lenranti  having  the  right  to  abaadoa  tha 
aerrice  beoanae  it  ia  dangeroaa»  refrain*  from  doing  ao  in  oonaeqneaoe 
•f  aararanoea  made  that  the  danger  shall  be  remoTod,  the  dnty  to  re* 
move  it  ia  manifest  and  imperative^  and  the  maater  ia  not  in  the  eom^ 
eise  of  ordinary  oare*  but  is  liable  for  his  negligenoe^  nnleea  he  makea 
hiB  assurances  good.  When  snoh  asanranoes  are  made,  the  aervanti  by 
oontinaing  in  the  employment,  does  not  assume  its  risks. 
OtosTBiBCTTORT  Neoliginob  —  Whbn  Qubstion  BOB  Jdbt.  — In  B  oaae  in* 
volving  a  qneation  of  contributory  negligenoe,  where  two  raaaonable 
and  different  views  may  be  taken,  and  men  of  equal  candor  may  diffsB 
m  to  the  liability,  the  question  should  be  submitted  to  the  jury. 
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B.  /.  Brown  and  H.  0.  FairehUd^  for  the  appellanti 
Sawyer  and  Waite^  for  the  respondent 

McGbath,  J.  This  was  case  for  negligence.  The  court 
below  took  the  ease  from  the  jury  on  the  ground  that  plain* 
tiff  was  guilty  of  contributory  negligence,  and  plaintiff  ap* 
peals. 

Roux  was  employed  in  defendant's  saw-mill,  upon  the 

band*fiaw.     It  was  his  duty  to  take  the  cants  from  the  saw, 

and  guide  them  over  the  rollers,  which  took  them  to  the 

Rang-saw.     The  logs  were  brought  to  the  saw  from  the  north 

end  of  the  mill,  and  upon  a  carriage-way,  which  extended 

alK)Ut  thirty  feet  to  the  south  from  the  saw.     Immediately 

east  of  this  carriage-way,  and  running  parallel  therewithi 

was  a  system  of  rollers,  upon  which  the  cants  fell  as  they 

irere  cut  from  the  logs.    The  first  two  rollers  were  dead,  and 

Btood  three  feet  and  six  feet,  respectively,  to  the  south  of  the 

saw,  and  then  came  an  open  space  of  four  feet,  and  then  a 

system  of  five  live  rollers,  forming  a  kind  of  table  through 

which  the  rollers  projected*    The  power  was  communicated 

to  these  rollers,  on  the  easterly  ends  thereof,  by  means  of 

bevel*^ear  wheels  running  into  each  other  on  the  horizontal 

shaft  alongside  of  the  table,  several  inches  below  the  top 

of  the  rollers.    This  shaft  was  operated  by  an  upright  shaft, 

coming  through  the  floor  from  below,  on  the  top  of  which 

was  a  bevel-gear  wheel,  which  worked  into  a  similar  one 

ksyed  to  the  horisontal  shaft    The  head  sawyer's  place  was 

near  the  second  dead  roller,  south  of  the  saw,  and  plaintiff's 

usual  place  was  in  and  upon  a  space  between  the  second 

dead  roller  and  the  first  live  roller,  and  hit  duty  was  to 

bring  the  board  or  cant  down  upon  the  rollers,  and  guide  it 

upon  its  journey  to  the  wheel-skids,  which  carried  it  to  the 

edger  or  gangHMw.    These  wheel-skids  were  on  the  easterly 

side  of  the  rollers.    The  carriage  which  brought  the  logs  to 

the  saw  passed  back  and  forth  with  each  cut  in  front  of 

plaintiff,  and  to  the  west  of  the  rollers.    East  of  the  rollers 

was  an  open  spaoe,  about  four  feet  wide,  at  the  point  where 

the  accident  occurred.    When  the  board  or  cant  struck  the 

rollers  it  would  be  between  plaintiff  and  the  carriage-way. 

Up  to  the  day  before  the  accident  the  gearing  referred 
to  had  been  covered  by  boards  adjusted  upon  hinges  and 
brackets.  This  covering  had  been  split  up  and  destroyed 
by  the  action  of  the  boards  in  falling  upon  it  and  in  bdng 
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earned  along  its  Burfaoe,  leaving  the  gearing  exposed;  and 
on  the  day  before  the  accident  plaintiff  called  the  attention  of 
the  mill  superintendent  to  this  condition  of  the  gearing,  and 
the  latter  promised  to  attend  to  it  that  night.  Bat  when 
plaintiff  went  to  the  mill  the  next  morning  nothing  had  been 
done,  and  he  again  called  the  superintendent's  attenticm  to 
the  exposed  and  dangerous  condition  of  the  gearing,  and  the 
ioperintendent  stated  that  he  bad  not  had  time,  but  that  he 
would  fix  it  at  noon;  directing  plaintiff  to  go  to  work,  but  to 
take  care  of  himself  till  noon,  and  that  it  would  then  be 
fixed.  At  about  ten  o'clock  of  the  same  day  plaintiff  bad 
hoe  leg  crushed  by  having  his  clothing  caught,  and  his  leg 
drawn  into  the  bevel-gear  wheels,  at  the  junction  of  the  up- 
right shaft  with  the  horizontal  shaft.  These  wheels  moved 
towards  each  other,  while  the  other  wheels  on  the  horizontal 
shaft  at  the  rollers  move  from  each  other.  When  injured, 
plaintiff  was  engaged  in  righting  a  cant,  which  was  two  inches 
thick,  somewhere  from  twelve  to  twenty-four  inches  in  width, 
and  about  twenty-four  feet  long,  the  southerly  end  of  which 
had  gotten  off  the  rollers  and  into  the  carriage-way,  and 
plaintiff  was  endeavoring  from  the  east  side  of  the  rollers  to 
get  the  plank  back  upon  the  rollers.  It  appeared  from  the 
testimony  that  plaintiff  was  required  to  work  rapidly;  that 
nothing  could  be  done  at  the  band-saw  till  this  plank  was 
oat  of  the  way;  that  in  the  mean  time  three  or  four  men  were 
standing  idle;  and  that  the  work  at  the  gang-saw  depended 
upon  the  progress  of  the  work  at  the  band-saw;  and  that  it 
was  not  unusual  for  cants  to  require  adjustment  upon  the 
rollers. 

It  is  urged  that  plaintiff's  knowledge  of  the  exposed  and 
dcngerous  condition  of  this  gearing  was  equal  to  that  of  his 
employers,  and  by  continuing  his  work  he  assumed  the  risk. 
This  rule  of  law  is  not  applicable  to  the  circumstances  of 
the  present  case.  The  risk  to  which  plaintiff  was  exposed 
OR  the  day  of  the  injury  was  not  one  ordinarily  incident  to 
bis  employment.  The  danger  was  not  one  existing  at  the 
trme  of  his  engagement.  It  was  a  temporary  peril.  It  did 
not  arise  until  the  day  before  the  injury.  In  view  of  the 
danger,  this  very  machinery  had  been  covered  up.  Plaintiff, 
acting  as  a  prudent  man  should,  had,  on  the  evening  before, 
and  again  on  the  very  morning  of  the  accident,  notified  de- 
fendant of  the  fact  that  the  gearing  was  exposed,  and  de- 
fendant had,  in  recognition  of  the  danger  and  of  plaintifl^s 
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axpoflue  thereto^  promiaed  to  feplace  the  oovering,  and  in* 
Btracted  the  plaintiff  to  oontinoe  his  work  until  noon,  when  il 
should  he  done.  There  was  no  volnntary  aseumption  of  the 
risk  on  the  part  of  the  plaintiff.  He  proceeded  under  pro- 
test ft  was  defcndanVs  hounden  duty,  when  notified,  to 
recover  this  gearing.  It  was  postponed  to  suit  defendant's 
coDvenience,  and  not  that  of  the  plaintiff. 

As  was  said  in  Oreen$  y.  MinneapoUs  etc.  Ry  Oo.^  81  ICinn. 
24S,  47  Am.  Bep.  785,  '^if  the  emergencies  of  a  master's 
business  require  him  temporarily  to  use  defective  machinerji 
we  Cedl  to  see  what  right  he  has  in  law  or  natural  justice  to 
insist  that  it  shall  be  done  at  the  risk  of  the  servant,  and 
not  his  own,  when,  notwithstanding  the  servant's  objection  to 
the  condition  of  the  machinery,  he  has  requested  or  induced 
him  to  oontinue  its  use  under  a  promise  thereafter  to  r^ 
pair  it" 

Mr.  Cooley,  in  his  work  on  torts  (pp.  665,  559),  says:  ^It 
has  been  often  —  and  very  justly  —  remarked  that  a  man 
may  decline  any  exceptionally  dangerous  employment,  but  if 
he  voluntarily  engages  in  it,  he  should  not  complain  because 
it  is  dangerous.  Nevertheless,  where  one  has  entered  upon 
the  employment  and  assumed  the  incidental  risks,  it  is  not 
reasonable  to  hold  that  other  risks,  which  he  is  directed  by 
the  master  to  assume,  are  to  be  left  to  rest  upon  his  shoul- 
ders merely  because  he  did  not  take  upon  himsdf  the  respon- 
ability  of  throwing  up  the  emidoyment,  instead  of  obeying 
the  order.  Many  oMsiderations  might  reasonably  induce  the 
servant  to  hesitate  under  such  eircnmstances.  In  many  cases 
the  oonsequenoes  might  be  very  serious  should  he  lefuse  to 
obey  a  lawful  command  of  the  master;  and  any  command 
may  not  he  elearly  and  manifestly  unlawful  which  directs 
the  doing  of  nothing  beyond  the  general  scope  of  the  busi* 
ness.  The  servant  who  refuses  to  obey  must  consequently 
expect  to  take  upon  himself  the  burden  of  showing  a  sufficient 
-  cause  for  the  reifusal.  However  clear  the  case  might  be  to 
him,  it  might  not  be  easy  to  make  a  showing  satis&etory  to 
third  parties,  who  would  naturally  assume  that  the  order  was 
given  in  good  faith,  and  that  the  master  understood  better 
than  another  the  risks  to  be  encountered  in  his  business. 
The  servant  also^  it  may  reasonably  be  assumed,  would  to 
some  extent  have  his  fears  allayed  by  the  oommands  of  a 
master,  whose  duty  it  would  be  not  to  send  him  into  danger, 
and  who  might  therefore  be  supposed  to  know  when  he  gave 
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the  command  that  the  dangers  were  not  such  or  so  great 
as  the  servant  had  apprehended.  It  is  also  negligence  for 
which  the  master  may  be  held  responsible,  if,  knowing  of  anj 
peril  which  is  known  to  the  servant  also,  he  fails  to  remove 
it  in  accordance  with  assurances  made  by  him  to  the  servant 
that  he  will  do  sa  This  case  may  also  be  planted  on  con- 
tract, but  it  is  by  no  means  essential  to  do  so.  If  the  servant^ 
having  a  right  to  abandon  the  service  because  it  is  dangerous, 
refrains  from  doing  so  in  consequence  of  assurances  that  the 
danger  shall  be  removed,  the  duty  to  remove  the  danger  is 
manifest  and  imperative,  and  the  master  is  not  in  the  exer- 
cise of  ordinary  care  unless  or  until  he  makes  his  assurances 
good.  Moreover,  the  assurances  remove  all  ground  for  the 
argument  that  the  servant,  by  continuing  the  employ ment| 
engages  to  assume  its  risks.  So  far  as  the  particular  peril  is 
concerned,  the  implication  of  law  is  rebutted  by  the  giving 
and  accepting  of  the  assurance;  for  nothing  is  plainer  or  more 
reasonable  than  that  parties  may,  and  should  where  practio- 
able,  come  to  an  understanding  between  themselves  regarding 
matters  of  this  nature." 

Mr.  Deering  on  Negligence,  sec.  196,  says:  ^  Where  injury 
results,  not  from  anything  that  is  incident  to  the  employ- 
ment, bat  from  a  temporary  peril,  to  which  he  is  exposed  by 
the  negligent  positive  acts  of  the  employer,  he  can  recover.'' 

Shearman  and  Redfield  on  Negligence,  see.  209,  say  ths 
servant  cannot  avoid  responsibility  '^if  he  continues  in  his 
work  for  any  considerable  time,  knowing  these  facts,  without 
being  induced  by  his  master  to  believe  that  a  change  will  bo 
made,  and  without  making  any  complaint  of  snoh  defects,  or 
calling  the  attention  of  his  master  to  them.** 

The  doctrine  laid  down  by  these  authors  is  supported  by  a 
long  line  of  well-considered  cases.  In  Greens  v.  MinneapoliM 
He.  IPy  Oo.f  18  Minn.  248,  47  Am.  Rep.  785,  plaintiff  was  in 
the  service  of  defendant  as  locomotive-engineer  on  a  train 
running  between  Minneapolis  and  Albert  Lea.  On  reaching 
the  former  place  in  the  morning  with  his  train,  upon  examin* 
ing  his  engine  he  discovered  that  the  chafing-irons  between 
the  engine  and  tender  were  partly  broken  off.  He  imme- 
diately reported  the  fact,  on  the  repair-book,  to  the  foreman 
of  the  round-house,  whose  duty  it  was  to  have  the  repairs 
made,  and  to  direct  what  engine  should  go  out.  On  return- 
ing in  the  evening  to  go  out  with  his  train,  he  found  the  engine 
out.  but  not  repaired.    On  inquiring  of  the  foreman  why  the 
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repairs  had  not  been  made,  the  reply,  in  substance,  was,  that 
he  had  not  had  time.  On  plaintiff's  suggesting  that  he  did 
sot  like  to  take  out  this  engine,  —  that  it  was  not  safe,  —  the 
fcreman  replied  that  he  was  short  of  engines  to  do  the  work 
of  the  road,  and  had  no  other  to  send  out,  and  added:  ''Pro- 
eeed  with  that,  and  you  ean  get  it  fixed  at  Albert  Lea,  if  you 
have  time;  if  not,  I  wOI  remedy  it  when  yon  get  back.''  The 
plaintiff  diid  so,  and  on  the  way  collided  with  another  train 
(for  which  he  does  not  appear  to  be  responsible),  and  in  at* 
tempting  to  escape  was  caught  between  the  engine  and  ten- 
der, the  defects  in  the  chafing-irons  causing  the  engine  to 
override  the  tender,  and  close  up  the  gang-way  through  which 
he  was  attempting  to  escape. 

In  Manufacturing  Co.  y.  Morris9eyj  40  Ohio  8t  148, 48  Am. 
Rep.  669,  plaintiff  was  working  upon  a  jointer  which  was  out 
of  repair. 

In  Clarke  ▼.  Holme$,  7  Hurl.  A  N.  987,  plaintiff  was  em- 
ployed to  oil  dangerous  machinery.  When  he  entered  upon 
the  service  certain  of  the  machinery  was  fenced,  but  the 
fencing  became  broken  by  accident 

In  Hough  v.  Texas  etc.  Bfy  Co^  100  U.  8.  218,  there  was  a 
defect  in  the  locomotive  which  the  deceased  had  in  charge. 
"  There  ean  be  no  doubt,''  say  the  court,  ^  that  where  a  ma^ 
ter  has  expressly  promised  to  repair  a  defect,  the  servant  can 
recover  tor  an  injury  caused  thereby,  within  such  a  period 
of  time  after  the  promise  as  it  would  be  reasonable  to  allow 
Cor  its  performance,  and,  as  we  think,  for  an  injury  suffered 
within  any  period  which  would  not  preclude  all  reasonable 
expectation  that  the  promise  might  be  kepf 

In  Son  Tennessee  etc,  S.  R  Oo.  v.  Daffidd^  12  Lea,  68,  47 
Am.  Bep.  819,  plaintiff  was  supplied  with  a  defective  ham- 
mer to  drive  railroad  spikes.  He  testified:  ''Of  course,  I 
was  obliged  to  see  that  the  hammer  was  broken.  Any  man 
who  was  nt  blind  could  have  seen  the  condition  of  the  ham- 
mer. I  knew  when  I  saw  it  that  it  would  n't  do  to  drive 
BIHkes  with,  and  that  is  why  I  spoke  to  the  section-boss  about 
it" 

In  Miemmri  Furnace  Oe.  ▼.  Abend,  107  111.  44,  47  Am.  Rep. 
425,  a  locomotive  foot-board  was  defeetiye,  from  which  de- 
ceased ftU  while  oiling  the  engine. 

In  Parody  v.  Chicago  eU.  Bfy  Co,,  15  Fed.  Rep.  206,  the  in^ 
Jury  was  occasioned  by  a  defective  draw-bar. 

In  Lamit^  ▼.  Nns  York  OenL  R.  B.  Oo^  49  N.  Y.  521, 10 
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Am.  Bep.  417,  the  court  say:  ''  Where  the  servant  has  full 
and  equal  knowledge  with  the  master  that  the  machinery  or 
materials  employed  are  defective,  or  that  the  fellow-servant 
is  incompetent,  and  he  remains  in  the  service,  this  may  con- 
stitute contributory  negligence;  but  if  it  appears  that  the 
master  has  promised  to  amend  the  defect,  or  other  like  in- 
ducement to  remain  has  been  held  out  to  the  servant,  the 
mere  fact  of  his  continuing  in  the  employment  does  not,  of 
itself,  as  matter  of  law,  exonerate  the  master  from  liability, 
but  the  question  of  contributory  negligence  is  one  of  fact  for 
the  jury." 

See  also  Pieart  v.  Chicago  etc.  Ry  Co.  (Iowa,  1891),  47  N. 
W.  Rep.  1017;  Kane  v-  Northern  CenL  B'y  Co.,  128  U.  8,  91; 
Diatriet  of  Columbia  v.  McEUigoti,  117  U.  S.  621,  631;  <?.,  H^ 
is  S.  A.  R.  R.  Co.  V.  Drew,  59  Tex.  18;  46  Am.  Bep.  261;  Pat- 
terson V.  Pittsburg  etc.  R.  R.  Co.,  76  Pa.  St.  389;  18  Am.  Rep. 
412;  Mehan  y.  Syracme  etc.  R.  R.  Co.,  73  N.  Y.  685;  Booth  y. 
Boston  etc  R.  R.  Co.,  78  N.  Y.  38;  29  Am.  Rep.  97;  Coombe  y. 
New  Bedford  Cordage  Co.,  102  Mass.  572,  578;  8  Anu  Rep. 
506;  Oreenleaf  v.  Dubuque  etc  R.  R.  Co.j  83  Iowa,  52. 

This  principle  has  been  recognized  and  approved  by  this 
court  In  Chicago  and  Northwestern  Ry  Co.  v.  Bayfield,  37 
Mich.  205,  the  servant  was  justified  in  obeying  the  orders 
of  his  superior.  Chief  Justice  Cooley  (p.  212)  says:  *'  The 
risk  was  not  fairly  upon  the  servant's  shoulders";  and  again: 
"We  agree  with  the  supreme  court  of  Pennsylvania,  that 
where  a  servant,  in  obedience  to  the  orders  of  his  superior, 
incurs  the  risk  of  machinery  which,  though  dangerous,  is  not 
BO  much  so  as  to  threaten  immediate  injury,  or  where  it  is 
reasonably  probable  that  it  may  be  safely  used  by  extraordi- 
nary caution  or  skill,  the  case  is  not  to  be  regarded  as  one  of 
ooncurring  negligence";  citing  Patterson  v.  PiUsbwrg  etc  R.R. 
Co.,  76  Pa.  St  889,  894;  18  Am.  Rep.  412. 

In  Swoboda  v.  Ward,  40  Mich.  420,  423,  the  ooort,  after  lay 
ing  down  other  general  rules,  say:  "If,  however,  the  servant^ 
with  full  knowledge  of  the  fMts,  and  understanding  the  in* 
creased  risk  occasioned  thereby,  in  the  absence  of  any  prom* 
ise  by  the  master  to  remedy  the  same,  consents  to  and  mnains 
in  the  master's  employ,  then  he  voluntarily  incurs  saoh 
increased  risk."  See  also  Lyttle  v.  Chicago  etc  By  Oo^  84 
Mich.  289. 

Jones  V.  Lake  Share  etc  Ry  Co.,  49  Mich.  678,  reoogniies  th« 
right  of  the  servant  to  show  that  he  did  not  consent  or  agree  to 
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the  change  or  performance  of  extra  duties,  and  that  he  did 
not  freely  and  voluntarily  enter  upon  a  discharge  of  new 
duties  imposed.  The  new  duties  in  that  case  involved  extra 
hazard. 

li  ie  indsted,  however^  that  the  dangerous  condition  and 
character  of  this  machinery  was  known  to  plaintiff,  and  that 
he  was  gailty  of  concurring  negligence  in  approaching  it;  that 
he  did  not  exercise  ordinary  cure,  and  might  have  gone  around 
on  the  other  side  of  the  rollers,  and  thus  have  avoided  the 
danger.  Knowledge  of  the  existence  of  a  defect  or  danger^ 
while  it  is  evidence  of  contributory  negligence,  is  not  con- 
clusive. In  the  cases  already  referred  to,  the  existence  of  the 
danger  was  known  to  plaintiff,  and  in  all  of  them  it  is  held 
that  the  question  of  plaintiff's  contributory  negligence  is  for 
the  jury.  In  Coombs  v.  New  Bedford  Cordage  Co.y  102  Mass. 
572,  678,  8  Am.  Rep.  606,  it  is  said:  ''Inattention,  which  has 
led  to  a  collision  or  a  fall,  if  duly  accounted  for,  or  if  excused 
or  occasioned  by  the  nature  of  the  employment,  is  no  hin* 
drance  to  a  recovery  when  the  injury  is  legally  imputable  to  a 
defect,  without  which  the  fall  would  not  have  occurred,  or  the 

collision  would  h«ive  been  harmless Thus  attention 

might  be  prevented  by  the  darkness  of  night,  or  by  the  duty 
to  couple  cars  at  a  particular  moment,  or,  as  is  contended  in 
this  case,  to  separate  hemp.  ....  Knowledge  is  only  one 
piece  of  evidence'bearing  on  the  question  of  negligence;  and 
how  much  it  should  bear  depends  on  all  the  circumstaneesi 
and  is  for  the  consideration  of  the  jury." 

In  Byeriy  v.  Anamosa^  79  Iowa,  204,  it  was  held  that  the 
question  of  plaintiff's  contributory  negligence  in  driving  a 
horse  along  a  street  with  knowledge  of  conditions  rendering 
it  dangerous  was  for  the  jury,  as  such  act  was  not  f^er  ae  neg^ 
Kgence. 

In  Harrii  v.  Clinton  7>.,  64  Mich.  447, 463,  8  Am.  St  Rep. 
842,  the  court  say:  "It  is  not  a  universal  rule  that  the  de- 
fendant is  excused  from  liability  merely  because  the  plaintiff, 
knowing  of  the  danger  caused  by  defendant's  negligence,  vol* 
nntarily  incurs  that  danger.  If  the  defendant  has  so  acted 
as  to  induce  the  plaintiff,  acting  with  reasonable  prudence,  to 
bcur  the  danger,  or  if  plaintiff,  by  defendant's  negligence,  is 
placed  in  a  situation  of  peril,  to  escape  which  he  voluntarily 
incurs  another  danger,  the  defendant  is  liable,  although  the 
plaintiff  may  not,  in  the  emergency,  have  pursued  the  course 
which  ordinary  prudence  would  have  dictated.'' 
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Id  Kane  v.  Narthsm  Ceni.  Bfy  Co.^  128  U.  8.  91,  the  court 
Bay:  **Id  determining  whether  an  employee  has  recklessly 
exposed  himself  to  peril,  or  failed  to  exercise  the  care  for  his 
personal  safety  that  might  reasonably  be  expected,  regard 
must  always  be  had  to  the  exigencies  of  his  position^ — indeed, 
to  all  the  circa  mstances  of  the  particular  occasion.'' 

In  Oreenleaf  y.  Dubuqu$  eie.  R.  R.  Oo^  88  Iowa,  52,  the  eonrt 
•ay:  ^  If  the  service  to  be  performed  by  Macy  [the  deceased] 
was  of  a  character  to  require  that  his  exclusiye  attention 
should  be  fixed  upon  it,  and  that  he  should  act  with  rapidity 
and  promptness,  it  could  hardly  be  expected  that  he  shoold 
always  bear  in  mind  the  existence  of  the  defect,  or  be  pr^ 
pared  at  all  times  to  avoid  it'' 

In  Snow  V.  HausaUmie  R.  R.  Co.,  8  Allen,  441,  86  Am.  Deo. 
720,  the  superstructure  or  road-bed  between  the  tracks  of  the 
defendant's  road  where  it  crossed  the  highway,  at  a  point 
where  the  trains  were  made  up,  was  defective.  It  was  necee- 
sary  for  the  person  whose  duty  it  was  to  unshackle  the  oars 
or  to  fasten  them  together  to  pass  and  repass  over  the  space 
covered  with  plank  between  the  tracks  frequently,  and  with 
rapidity,  and  with  his  attention  in  great  degree  diverted  from 
the  surface  over  which  he  passed,  and  directed  to  the  special 
duty  or  service  of  separating  and  uniting  the  ears,  in  order  to 
prepare  the  trains  for  transit.  While  engaged  in  that  servioe 
in  the  usual  and  ordinary  mode,  plaintiff  was  thrown  down 
by  reason  of  the  defect  in  the  road.  The  court  say:  ^  As  the 
plaintiff  was  in  the  discharge  of  his  duty  in  placing  himself 
in  a  perilous  position,  —  a  duty  the  performance  of  which 
was  known  to  and  sanctioned  by  the  defendants,  —  the  fact 
that  he  was  in  such  position  has  no  tendency  to  prove  that 
he  was  negligent  or  careless.  The  question  of  due  oare  in 
such  case  depends  on  the  manner  in  which  the  plaintiff  per- 
formed the  duty  incumbent  on  him;  whether  he  acted  with 
due  skill  and  caution,  and  conducted  himself  in  the  usual 
and  ordinary  way  in  which  similar  acts  are  done  by  persons 
engaged  in  like  employment,  and  on  other  considerations  of 
a  like  character,  which  do  not  fall  within  the  range  of  ordi- 
nary observation  and  experience.  The  question  of  negligence 
was  therefore  a  proper  subject  of  evidence,  and  should  have 
been  submitted,  with  proper  instructions,  to  the  jury  for  their 
determination.  Nor  do  we  think  that  it  was  any  the  less  a 
quoRtion  of  fact  to  he  decided  by  the  jury  because  it  appeared 
that    ^\e  plaintiff  had  previous  knowledge  of  the  defect  in  the 
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Mtd  which  oaosed  the  accident:  Reed  y.  NorihJUHd^  18  Pick. 
W;  26  Am.  Dec  662;  SmtiA  V.  XoweU,  6  AUen,  40.  This  cei^ 
tiiiilj  was  a  drciimstaiiee  to  be  taken  into  consideration,  but 
hj  no  means  a  decisive  one.  If  the  service  to  be  performed 
by  the  plaintiff  was  of  a  character  to  require  that  his  ezcla- 
■ve  attention  should  be  fixed  upon  it,  and  that  he  should  act 
with  rapidity  and  promptness,  it  could  hardly  be  expected 
that  he  should  always  bear  in  mind  the  exietenoe  of  the  de» 
feet,  or  be  prepared  at  all  times  to  avoid  it.'' 

In  MaUay  y.  Walker  Tp^  77  Mich.  448,  the  court  say:  *"  If  it 
WIS  the  negligence  of  the  defendant  in  not  repairing  the  high- 
way which  placed  the  deceased  and  those  under  his  charge 
in  a  perilous  position,  no  negligence  could  be  imputed  to  the 
deceased  if^  acting  upon  that  occasion,  as  it  appeared  to  him 
to  be,  for  Uie  safety  of  himself  and  party  in  his  charge,  he 
did  not  take  the  precaution  which,  upon  consider/ition,  a  more 
prudent  man  might  have  taken.  At  least,  it  was  a  question 
tar  the  jury,  and  fairly  submitted." 

Mothing  ahort  of  gross  negligence  on  the  part  of  the  injur* 
ing  party  can  relieye  the  injured  party  from  the  exercise  of 
eare.  The  promise  made  by  defendant  in  this  case  did  not 
ftbsolve  plaintiff  from  the  exercise  of  reasonable  care  while 
about  this  dangerous  machinery;  but  what  shall  constitute 
loch  care  in  a  given  case  must  necessarily  depend  upon  all 
the  facts  and  circumstances  of  that  case.  He  is  held  to  that 
degree  of  care  which  every  prudent  man  is  expected  to  em- 
ploy under  similar  circumstances  in  carrying  on  the  same 
kbd  of  bosiness.  Here  the  gearing  had  been  covered,  be- 
cause it  was  dangerous  in  its  exposed  condition,  and  because 
the  employees  of  the  mill,  and  this  very  plaintiff,  were  likely 
to  come  into  contact  with  it.  Plaintiff  remonstrated,  but  he 
was  directed  to  continue  work  which  involved  the  probability 
of  this  contact  This  is  but  a  necessary  inference  from  the 
plaintiff's  complaint  and  the  superintendent's  reply.  The 
performance  of  plaintiff's  duties  required  him  to  go  into  the 
vicinity  of  this  machinery.  His  work  afforded  very  little  op- 
portunity for  deliberation.  It  was  necessary  that  he  should 
act  promptly.  Hesitation  was  not  expected  of  him,  and  the 
degree  of  care  required  of  him  with  respect  to  his  own  per* 
lonal  safety  must  be  measured  to  some  extent  by  the  exac- 
tions of  his  employment,  by  its  demands  upon  his  attention, 
and  by  his  devotion  to  its  duties.    His  diligence  and  seal  in 
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his  maeter's  service  should  count  in  his  favor,  and  not  againsfe 
him,  in  determining  this  question. 

In  Harris  v.  CUnUm  Tp.,  64  Mioh.  447, 468,  8  Am.  8t  Rep. 
842,  the  court  say:  **  Upon  this  issue  there  are  two  reason* 
able  but  different  views  which  might  be  taken,  and  therefora 
the  question  should  have  been  submitted  to  the  jury.  The 
fact  that  Sopher  knew  the  location  of  the  highway;  that  ii 
was  crooked;  that  there  were  no  guides  or  barriers;  that  it 
was  overflowed,  and  the  water  had  raised  since  he  last  passed 
over  it;  and  knew  that  some  hazard  was  incurred  in  attempt- 
ing to  pass  over  it, —  did  not  conclusively  show  that  it  waa 
negligence  in  him  to  make  the  attenipt  Of  course,  the  in- 
creased hazard  from  the  rising  of  the  water  called  upon  Sopher 
to  exercise  increased  caution,  and  may  have  been  a  circum* 
stance  which,  in  the  opinion  of  some  persons,  should  bava 
determined  him  not  to  make  the  attempt  at  all;  but  whether 
it  was  or  not,  in  connection  with  the  other  facts,  should  havia 
been  left  with  the  jury  to  determine." 

^*  Where  there  is  a  chance,  upon  the  facts  shown,  for  ordi- 
nary candid  and  intelligent  men  to  arrive  at  different  con« 
elusions,  the  question  of  contributory  negligence  is  to  be 
determined  by  the  jury":  Adams  v.  Iron  Cliffs  Co.^  78  Mich. 
271 ;  18  Am.  St.  Rep.  441;  Lake  v.  Whsat  Mining  Co.,  71  Mich. 
364;  Teipel  v.  Hilsendegen^  44  Mich.  461. 

This  is  one  of  those  cases  where  two  reasonable  and  differ- 
ent views  might  be  taken,  and  two  men  of  equal  candor  might 
differ.  In  my  judgment,  the  court  below  erred  in  taking  the 
case  from  the  jury,  and  in  ruling  that  as  a  matter  of  law  the 
plaintiff  was  guilty  of  contributory  negligence. 

The  judgment  will  be  reversed,  and  a  new  trial  had^  with 
costs  of  this  court  to  plaintiff. 


Master  and  Servant — Servant  Remaining  nr  BvPLonmnv  DAVcm^ 
ouB  IN  Character,  ArrsR  Promlsb  or  Master  to  Repair  DRTionvR  Ma* 

cniNRRY.  — The  general  mle  is,  that  where  a  servant  accepts  aaemploymeat 
with  full  knowledge  of  its  risks,  and  continnes  therein  after  having  had  his 
attention  called  to  the  source  ojf  the  accident  by  which  he  ia  afterwards ni* 
jiired,  no  recovery  can  be  had  against  the  master  for  soch  injury:  Titimw^ 
BfndJ'onl  etc.  R.  R,  Ca»  136  Pa.  St  618;  20  Am.  St.  Rep.  944,  and  note;  hat 
this  rule  does  not  apply  where  the  servant  continues  in  the  roaster's  servio* 
after  a  promise  by  the  latter  to  repair  defects  within  a  reasonable  time^ 
-uliich  tune  has  not  expired:  Stephefuton  v.  Duncan,  73  Wis.  404;  9  Am.  8k 
R<p.  806,  and  note;  Oulf  etc  R"y  Co,  v.  Donnelly,  70  Tex.  871;  8  Am.  8k 
Kv\}.  60S,  and  note.  Compare  Richmond  etc  R*y  Co.  v.  Norment,  84  Va.  167| 
10  Aiu.  St   Rep.  827,  and  note;  Musouri  P.  R'y  Co,  v.  WUUamt^  75  Tez.  4^ 
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16  Am.  8k  Repw  867|  Lglikr.Qkktigo€te.E.JLO^,9iMUh.  2Bt}  Ayertv. 
Xiiiiteb  1S7  Ind.  fla 

Nnuoxsoi;  wmor  QamiOK  voe  Jobt.  —  Whoa  tb«  Uot*  ar*  widii* 
f«tad»  and  two  reaaonalxlt  p«noiis  might  draw  inferttnoaa  from  thorn  to  dif- 
lirent  thai  aooording  to  the  ooDdnsion  reached  by  ooe  thoro  woald  bo 
while  that  dodnoed  bj  another  would  ifaow  exeroiae  of  ordinaix 
tho  immm  ahonld  bo  aabmittod  to  tlM  Jvy:  Dmam  w.  WOmkigim  eMl 
JL&OiwKI7H.a6Wf22Aa.8kEep.90^aad  mU 
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[85  MiORIOAV,  91) 

Watbv— BaoB  TO  Prnani  Subkaob  Watib.— A  laad-ownar  baa  tto 
ligM^  vndcr  any  obeamataiioai^  to  loolaim  hia  land  by  digging  an  artt 
fieial  ditoh  and  oarrying  the  enr^aee  water  thereon  at  onoe  npon  tho 
land  of  an  adjoining  owner,  rendering  it  wet  and  nntillable,  nor  can 
•ndt  right  be  npheld  on  tho  ground  that  ita  ezaroiao  ia  an  aot  ol  good 
bnabandry. 

Oeer  and  WiUiam$^  for  the  appellant. 
W.  W.  Siickney^  for  the  respondent. 

Morse,  J.  The  plaintiff  owns  the  east  half  of  the  sonth- 
west  quarter  of  section  22,  township  8  north,  of  range  12  east, 
in  Lapeer  County.  The  defendant  owns  the  west  half  of  the 
same  quarter,  same  section,  township,  and  range.  It  was 
daimed  by  plaintiff  that  the  water  from  the  lowlands  of  de* 
fendant — a  marsh  or  swamp — was  diverted  from  its  natural 
flow,  and  carried  upon  the  lands  of  plaintiff,  to  his  damage, 
by  means  of  a  ditch  dug  upon  defendant's  premises.  The 
action  was  commenced  in  justice's  court,  where  plaintiff  had 
judgment.  Upon  appeal  to  the  circuit  court,  verdict  and 
judgment  passed  for  the  defendant  The  plaintiff  brings 
error. 

The  testimony  showed  that  the  swamp  on  defendant's  land 
was  a  part  or  neck  of  a  large  swamp,  which  contained  over 
three  hundred  acres.  The  natural  outlet  of  this  swamp  was 
into  Little  Brook,  and  from  thence  into  Mill  Creek,  away  from 
plaintiff's  land.  The  testimony  on  the  part  of  the  plaintiff 
was  to  the  effect  that  although  the  neck  of  the  swamp  upon 
defendant's  land  came  within  about  twenty  rods  of  his  prem* 
isss,  there  was  a  ridge  between  such  premises  and  the  swamp, 
which,  in  the  absence  of  the  ditoh,  pnevented  any  water  from 
the  swamp  overflowing,  even  in  times  of  high  water,  upon 
plaintiff's  land.    After  passing  this  ridge,  the  land  of  defend* 
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ant  doped  toiraida  plaintiff '» land,  which,  adjoining  defend* 
ant'a  premiaea,  waa  lower  than  the  land  of  defendant  It  waa 
condoaiTely  ahown  that  there  waa  neter  any  natural  water- 
oouree  with  defined  banks  running  from  the  swamp  to  plain- 
tiff's  land,  and  that  when  the  ditch  was  first  cnt  through  this 
ridge,  the  defendant  had  trouble  with  the  grantors  of  plaintiff, 
who  claimed  that  the  ditch  damaged  them.  The  ditch  waa 
cut  through  this  ridge  by  the  defendant,  but  did  not  extend 
upon  plaintiff's  premises,  but  stopped  within  a  few  rods  of  hia 
line. 

It  was  admitted  by  defendant  that  when  plaintiff  bought 
the  premises  he  complained  of  the  ditch,  and  it  was  agreed  by 
them  that  the  county  surveyor  should  be  employed  to  find  out 
in  which  direction  the  water  would  naturally  go,  and  defend* 
ant  promised,  if  the  surveyor  found  that  the  water  naturally, 
by  the  levels  taken,  would  run  away  from  plaintiff's  land,  that 
he  would  fill  up  the  ditch.  The  surveyor  so  found,  and  the 
defendant  filled  up  the  ditch.  But  he  afterwards  opened  it 
again  by  plowing  a  furrow  around  the  edge  of  the  swamp,  and 
then  running  a  dead  furrow  at  the  edge  of  the  swamp  towards 
plaintiff's  land.  This  furrow  was  deepened  and  widened  by 
the  action  of  the  water,  until  it  became  a  ditch,  which  it  ia 
admitted  carried  the  water  from  the  swamp  upon  the  plain- 
tiff's land  so  quickly  that  it  did  not  soak  or  percolate  into  the 
soil  of  the  lowland  of  the  defendant  near  the  awamp,  and  by 
such  ditch  some  acres  of  defendant's  land  were  rendered  till- 
able. There  was  no  contradiction  of  the  testimony  of  plaintiff 
that  crops  upon  his  land  were  damaged  and  partially  destroyed 
by  water  fiowing  through  this  ditch  from  the  swamp. 

The  defendant  introduced  testimony  tending  to  show  ihat| 
in  a  state  of  nature,  the  water  from  tiie  neck  ot  this  swamp 
flowed  upon  plaintiff's  land,  especially  in  seasons  of  high 
water;  that  the  defendant  built  a  dam  at  the  lowest  place  in 
the  swamp,  where  this  water  ran  towards  plaintiff'a  land, 
which  confined  the  waters  more  closely  to  the  swamp;  thai 
the  ditch  did  not  quite  come  up  to  this  dam,  and  that  the 
water  which  ran  into  the  ditch  fiowed  around  the  dam,  and 
thus  reached  the  ditch;  and  that  no  more  water  went  upon 
plaintiff's  premises  from  the  swamp,  with  the  dam  and  ditch  in 
existence,  than  flowed  there  before  without  them;  and  some  of 
the  witnesses  testified  that  the  quantity  of  water  reaching  plain- 
tiff's land  was  less  than  it  would  have  been  had  not  the  dam 
and  ditch  been  constructed.     But  there  was  no  testimony  die- 
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pating  the  fiusi  that  this  ditch  collected  the  water,  and  pi^ 
eipitated  it  upoa  plaintiff  in  such  a  manner  that  it  prevented 
a  large  amount  of  it  from  soaking  into  or  spreading  out  over 
defendant's  land,  when  without  the  ditch  the  water  could  not 
reach  plaintHTs  premises,  except  as  it  did  so  by  spreading 
out  and  overflowing  defendant's  land,  and  until  by  such 
spreading  and  overflow  it  reached  the  land  of  plaintiff.  In 
other  words,  it  is  practically  undisputed  in  the  record  that  the 
digging  of  this  ditch  carried  the  water  from  this  swamp  in  a 
different  and  unusual  manner  from  which  it  possibly  could 
have  reached  it  naturally,  and  that  the  water  thus  thrown 
upon  it  damaged  his  land,  while  it  reclaimed  some  of  defend- 
ant'a 

The  defendant  testified  that  he  made  the  ditch  in  the  first 
place,  00  that  he  would  be  enabled  to  work  the  rest  of  the 
place, — to  cultivate  it 

**  Until  I  made  the  ditch,  I  could  not  work  it.  The  ditoh 
kept  the  water  together,  so  that  I  could  get  a  chance  to  work 

the  rest  of  the  land I  could  n't  work  it  till  I  cut  the 

ditch,  because  it  would  overflow  the  whole  place 

**  Q.  After  that  ditch  was  dug,  would  n't  it  take  the  water 
from  the  overflow  of  the  swamp  at  once  onto  Yerez's  land, 
and  prevent  it  from  overflowing  on  your  land,  and  soaking 
Urn?    A.  Yes,  sir. 

^'Q.  And  that  was  the  object  of  digging  the  ditch,  wasn't 
tt^  on  your  part?    A.  Yes;  that  was  the  object  on  my  parf 

Snob  being  the  record,  it  was  error  to  permit  the  defendant 
to  show  that  the  digging  of  this  ditch  was  an  act  of  good 
husbandry.  The  defendant,  as  said  in  Gregory  v.  Bush^  64 
Mich.  42,  8  Am.  St  Rep.  797,  could  not,  <*  by  artificial  drains 
or  ditches,  collect  the  water  of  stagnant  pools,  sag*holes^ 
basins,  or  ponds  upon  his  premises,  and  cast  them  in  a  body 
upon  tiie  proprietor  below  him,  to  his  injury.''  And  he  could 
not  reclaim  his  land  by  transferring  the  overflow  from  hie 
land  to  that  of  plaintiff.  ^He  cannot  collect  and  oonceof 
trate  eoeh  waters,  and  ponr  them  through  an  artificial  ditch^ 
in  nniieiial  quantities  upon  his  adjacent  proprietor'';  Page 
44.  What  the  defendant  did,  by  his  own  showing^  was  to 
transfer  his  wet  and  untillable  land  to  his  neighbor  by  the 
digging  of  an  artificial  ditch,  and  carrying  the  water  at  onee 
upon  plaintiff's  land,  so  that  it  would  not  overflow  er  peiea- 
late  his  own  soiL  This  he  had  no  right  to  do  under  any  dr- 
enmstanoeai  and  whether  or  not  it  was  good  knsbaadiy  Qffl^ 
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his  part  to  do  so  was  entirely  ixnmateriaL  We  are  at  a  loss 
to  understand  bow  the  jurj,  under  the  evidence  and  charge 
of  the  court,  which  was  mainly  correct,  could  have  found  for 
the  defendant,  unless  they  were  prejudiced  by  the  admission 
of  this  testimony,  which  had  no  business  in  the  case. 

The  court,  we  also  think,  should  have  given  the  plaintiff's 
second  request,  as  follows:  — 

^2.  From  the  undisputed  evidence  in  this  case,  the  fact 
has  been  established  that  by  means  of  the  dead  furrow  and 
ditch  constructed  by  defendant,  the  water  has  been  prevented 
from  percolating  through  and  settling  in  the  lowlands  of 
defendant  next  to  the  swamp,  and  has  been  caused  to  flow 
through  the  dead  furrow  and  ditch  onto  plaintiff's  lands  in 
quantities  at  times  greater  than  it  would  have  flowed  on 
plaintiff's  lands  if  there  were  no  ditch  or  dead  furrow,  and 
that  said  plaintiff  was  damaged  thereby,  and  your  verdict, 
therefore,  will  be  for  the  plaintiff." 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaintiff. 

Watbm«^  DmAniAoi.  —  An  nfyper  otmer  maj  improy*  nd  drain  hit  land 
for  agrioaltuial  parposea,  or  the  like,  and  in  so  doing  nay  incraase  the  flow 
«l  anrfaoe  water  in  iha  natural  channel  for  it;  bnt  if  he  diverta  it  from  aaoh 
ohannel,  and  createa  a  new  oourae,  by  which  it  ia  discharged  upon  the  lower 
proprietor  at  another  place,  he  must  answer  for  the  damages  caused  by  the 
diywsion:  BhocuU  ▼.  Davidhei$er,  133  Pa.  St  226;  19  Am.  St.  Rep.  630,  and 
note.  One  must  not  eollect  surface  water  in  artiHcial  channels  and  caat  It 
npon  tha  lands  of  an  adjoining  proprietor:  Paddock  ▼•  Somu,  103  Moi»  22C 
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OhXHiMAL  Law. — Brbach  or  Pkack  ia  a  violatioA  of  publie  order,  a 

vnrbanoe  of  the  public  tranquillity,  by  any  act  or  conduct  inciting  to 
▼ioleuce,  or  tending  to  pro\  oke  or  excite  others  to  break  the  peace. 

Ceihtnal  Law  —  Breach  op  Peacs.  —To  be  intoxioated  and  yelling  on 
the  pnblio  streets  of  a  village,  in  such  manner  as  to  distorb  its  good  order 
and  tranquillity,  ia  an  act  of  open  Tiolence  and  a  breach  of  tha  penee^ 
which,  if  committed  in  the  preseace  of  an  officer,  will  justify  arreaiwith- 
ont  warrant. 

OkmiKAL  Law  — Breach  ot  Peace  — Arrbst  wrrHOur  Wahraitt. — To 
aniborno  arrest  without  warrant  for  a  breach  of  the  pence,  the  offeosn 
■mat  ba  aommitted  in  the  preaenee  of  the  officer,  and  the  aireat  madn 
immfrd^'nt^i  An  arrest  for  such  offense  aommitted  out  of  the  offioer*n 
(right,  and  made  upon  information  received  from  a  third  person,  ia  on* 
■■thnrixad. 
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Jama  /•  Brown^  lor  the  appellant. 

A.  A.  EUi$j  attomey-gen$ralf  and  P.  N.  Paelardj  proiecuHnf 
attorney f  for  the  people. 

Champlin,  C.  J.  Main  Street,  in  the  Tillage  of  Nanbfaiway, 
Mackinac  County,  runs  east  and  west  A  street  runs  north 
from  Main  Street,  upon  which  is  located  the  house  of  one 
Bmce.  Between  nine  and  ten  o'clock  of  the  twenty-eighth 
day  of  December,  1890,  as  the  respondent,  John  Johnson, 
and  one  McAlister  were  walking  along  Main  Street,  Johnson 
*^  shouted  "  or  "  whooped  "  in  a  loud  yoice  twice.  The  shout 
was  heard  by  Frank  Murry,  who  was  marshal  of  the  village, 
and  who  was  at  the  time  standing  upon  the  doornstep  of  Mr. 
Bruoe's  house.  He  started  towards  Main  Street,  and  pro- 
ceeded down  that  street  until  he  came  to  Johnson  and  McAl- 
ister, and  asked,  "  Who  done  that  hollering?  "  and  McAlister 
replied  that  it  was  Johnson,  and  he  then  arrested  him  for  it, 
and  attempted  to  take  him  to  the  jail  or  look-up.  Johnson 
resisted,  and  Murry  used  his  club,  and  sent  for  Deputy-Sheriff 
Loll,  whereupon  they  handcuffed  Johnson,  and  dragged  him 
to  the  jail.  It  is  not  necessary  in  this  action  to  describe  or 
comment  upon  the  conduct  of  Murry  while  taking  his  prisoner 
to  the  jail,  and  after  they  arrived  there. 

The  prosecuting  attorney  filed  an  information  against  John* 
son  for  resisting  the  officer,  Frank  Murry,  *'  while  in  the  law- 
ful execution  of  the  duties  of  his  office  in  attempting  to  arrest 
him,  the  said  John  Johnson,  for  then  and  there  being  drunk, 
intoxicated,  disorderly,  and  yelling,  and  disturbing  the  public 
peace,  in  the  public  streets  of  the  village  of  Naubinway,  in 
the  presence  of  him,  the  said  Frank  Murry,  he,  the  said  Frank 
Murry,  being  then  and  there  engaged  in  his  lawful  attempts 
to  maintain,  preserve,  and  keep  the  peace,"  etc. 

Upon  trial  Johnson  was  convicted.  There  was  a  conflict 
of  testimony  as  to  what  occurred  at  the  time  of  the  arrest, 
but  in  the  rulings  here  made  we  have  taken  the  testimony  of 
the  people  as  that  upon  which  the  conviction  must  stand,  if  it 
can  be  supported.  By  Murry's  testimony  he  was  over  150 
feet  away,  and  upon  another  street,  when  he  heard  the  shout. 
There  is  no  testimony  showing  that  he  was  in  sight  of  John- 
son and  McAlister,  nor  that  he  knew  who  it  was  who  shouted, 
but  he  based  his  arrest  upon  the  statement  of  McAlister  that 
it  was  Johnson.  There  was  not  any  riot,  noise,  or  disturbance 
when  he  reached  them.     No  other  persons  are  shown  to  have 
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been  upon  Main  Street  when  Murrj  first  accosted  Jobnton 
and  McAlister.  He  bad  do  warrant  for  the  arrest  of  either 
Johnson  or  McAlister. 

Under  the  facts  above  stated,  two  questions  are  raised: 
1.  Did  Johnson,  by  the  act  of  *'  shouting''  or  ** whooping''  in 
the  public  street  of  the  village,  when  on  his  way  home,  ao 
eompanied  by  McAlister,  at  the  time  of  night  stated,  commit 
1  breach  of  the  peace?  2.  If  yes,  was  the  offense  committed 
fai  the  presence  of  the  officer,  Murry? 

1.  We  have  had  occasion  to  define  the  substance  and  na^ 
ture  of  this  offense  in  the  following  cases:  Quinn  v.  Heisely  40 
Mich.  576;  Way's  Casey  41  Mich.  299;  People  v.  Bartz^  68 
Mich.  405;  Davis  v.  Burgess,  54  Mich.  514;  52  Am.  Rep.  828; 
Robison  v.  Miner^  68  Mich.  549;  Ware  v.  Cirevii  Judge,  76 
Mich.  492.  In  general  terms,  the  offense  is  a  violation  of 
public  order,  a  disturbance  of  the  public  tranquillity,  by  any 
act  or  conduct  inciting  to  violence,  or  tending  to  provoke  or 
excite  others  to  break  the  peace.  Each  case  where  the  of- 
fense is  charged  must  depend  upon  the  time,  plaooi  and 
circumstances  of  the  act. 

The  circuit  judge  instructed  the  jury  that ''  to  be  intoxi* 
eated  and  yelling  on  the  public  streets  of  a  village,  in  such  a 
manner  as  to  disturb  the  good  order  and  tranquillity  of  that 
village,  would  be  an  act  of  open  violence,  and  would  be  a 
breach  of  the  peace,  which,  if  committed  in  the  presence  of 
an  officer,  would  justify  him  in  making  the  arrest." 

This  was  a  correct  statement  of  the  law,  and  was  applies- 
Ue,  under  the  testimony  in  this  case:  Hawley  on  Arrest,  88; 
Moseley  v.  State,  28  Tex.  App.  409;  State  v.  Lafferty,  6  Harr. 
(Del.)  491;  Bryan  v.  Bates,  15  111.  87;  State  v.  Freeman,  86 
K.  C.  683;  City  Council  v.  Payne,  2  Nott  &  McC.  476;  StaU 
▼.  Bowen,  17  8.  C.  68. 

2.  Was  the  offense  committed  in  the  presence  of  the  officer, 
Murry,  so  as  to  authorise  him  to  make  the  arrest  without  a 
-warrant?  To  restate  the  facts:  Johnson  was  not  in  the 
view  of  the  officer.  He  did  not  know  who  it  was  that  raised 
the  shout.  He  arrived  at  the  place  after  the  occurrence,  and 
inquired,  "Who  done  that  hollering  ?"  and  was  told  by  Mc- 
Alister that  it  was  Johnson,  and  he  then  arrested  him.  At 
that  time  Johnson  was  not  engaged  in  making  any  noise  or 
disturbance.  At  the  time  the  officer  heard  the  shout  he  was 
over  150  feet  away,  upon  another  street  It  was  not  in  his 
presence,  and  when  he  arrived,  there  was  perfect  tranquillity. 
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To  anihoriie  an  arrest  without  a  warranty  the  offense  must  be 
oommitted  in  the  presence  of  the  officer,  and  the  arrest  must 
be  made  immediately.  The  officer  did  not  act  npon  his  own 
knowledge,  but  upon  information  he  had  gained  by  inquiries 
from  McAlister.  If  he  could  make  the  arrest  under  such  cir> 
eomstances  without  a  warranty  then  there  is  no  reason  why  he 
could  not  have  made  it  the  next  day,  or  a  week  after,  upon 
inquiry  and  information  that  Johnson  was  the  person  whom 
he  heard  shouting. 

People  T.  Bartz^  53  Mich.  498,  is  cited  as  supporting  the 
proposition  that  the  offense  was  oommitted  in  the  presence  ot 
Murry.  The  facts  in  that  case  were  different  from  the  facts 
In  this.  In  that  case  the  officer  who  made  the  arrest  saw  the 
flash  made  when  the  pistol  was  discharged,  heard  the  report 
and  saw  the  respondent,  Bartz,  and  pursued  and  arrested  him. 
Barts  had  not  been  out  of  sight  of  the  officer  from  the  time 
ha  discharged  the  pistol  until  the  officer  overtook  and  ar- 
rested him. 

It  is  claimed  by  counsel  for  the  people  that  Johnson,  being 
intoxicated  in  a  public  street,  was  liable  to  be  arrested  there- 
for, without  warrant,  under  Act  No.  4,  Laws  of  1887  (8 
Howell's  Stats.,  sec.  9314  i),  and  section  2893,  Howell's  Stat- 
utes. Bat  this  position  is  one  taken  in  this  court  for  the  first 
time.  The  case  was  tried  below  upon  the  charge  and  theory 
that  Murry  made  the  arrest  for  a  breach  of  the  peace.  The 
officer  made  the  arrest  for  that  offense,  as  is  apparent  from 
his  inquiry  of  Mr.  McAlister.  He  did  not  inform  Johnson 
that  he  arrested  him  for  being  intoxicated,  and  dges  not  tes- 
tify that  he  was  intoxicated.  McAlister  is  the  only  one  who 
testified  that  Johnson  was  intoxicated,  and  that  he  was  tak- 
ing him  home.  The  jadge  put  the  case  to  the  jury  upon  the 
theory  that  the  arrest  was  made  for  committing  a  breach  of 
the  peace,  and  the  people  will  not  be  permitted,  after  trial 
and  conviction  of  respondent  upon  that  theory,  to  change 
ground,  and  claim  that  he  was  arrested  for  being  intoxicated 
under  the  act  cited. 

The  conviction  must  be  set  aside,  and  the  prisoner  dis- 
charged. ^_^ 

CBiMXirAL  Law— Bbbaob  op  Tmaol^Am  to  what  will  oonititate  a 

brMok  of  peace.  Me  ^loliv.  ArehSbaid,  S^Yi,  648;  59  Am.  Bep.  7fi6;  DaviMr. 

.BurgetM,  64  Mioh.  614;  62  Am.  Bep.  82S|  8tat»  v.  Bwrmkam^  66  Tt.  446;  4$ 

Am.  Rep.  801;  CommomoeaUk  r.  ToUm,  106  Mmi.  42S|  11  Am.  Bep.  876. 

The  vee  of  fool  and  abuive  langnige  in  a  dweUmg-lMmM^  to  the  ooeapeali 
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libereof,  oansing  no  tmr  of  bodHy  luinn«  Is  aol  •  oonmioii-Uw  fanioli  ol 
peace:  Ware  ▼.  Laveridfft^  75  Mich.  488. 

AxKiOT  wiTHofJT  WAKmAMT.  —  A  oontUble^  by  Ttrtoe  of  hit  offioe,  witii> 
out  a  womat^  ma  j  orreol  aa  j  person  disturbing  the  peaee  la  his  protsnoos 
CbmrnoMMoM T.  Tobim,  106  liass.  416;  11  Am.  Bop.  676;  Leigkimw.  A4 
61  IlL  108;  86  Am.  Deei  IKN^  and  note;  SiaiB  r.  MmHtr,  166K.  U  766|  Mmt^ 
€0$  ▼.  CommomoeaWi^  86  Va.  446;  WM  r.  SttUe,  61 N.  J.  U  166. 


Wbebowlskt    v.   Fort   Waynb   and   Elmwooi> 

Railway  Company. 

[86  KlCHIGAH,  288.] 

Krgltgenoi  n  hot  Presumxd  vbok  Fact  or  Aocidkht.  —  There  nmot 
have  existed,  before  its  oconrrence,  some  saggestioii  of  danger,  in  order 
to  ereate  liability  for  negligence. 

MBaLiGBMca.  —  UsB  ov  Apfuahobs  in  nniTersal  and  oommon  osa  for  tha- 
same  purpose  is  not  negligence.  Nor  can  it  be  said  that  the  mode  of 
oonstraction  of  a  street-car  is  defective,  or  not  reasonably  safe^  whoa 
the  nnsafety  is  dependent  upon  conditions  which  are  the  result  of  negli- 
gent conduct  either  of  the  passenger  or  the  company. 

Maou«BMoa  —  fiVRJOT-OAm  Paisbmoib.  —  A  passenger  wfaa  Tolnntarily 
Jnmps  OB  or  off  a  street-car  while  it  ia  in  motion  does  ao  at  his  own 
peril,  and  that  construction  of  the  oar  is  not  defeotiTO  which  ia  only 
unsafe  in  view  of  such  conduct. 

Fbqliobhob  —  DtTTT  OV  Strbbt-gab  CoMPAirr. — Street-car  oompaniea 
must  allow  their  patrons  aa  opportunity  to  get  on  aad  off  the  cars,  and 
the  starting  of  a  oar  while  either  is  boing  doaa  ia  negUgenoe^  no  matter 
what  the  construction  of  the  oar;  but  such  act  does  not  make  that  da* 
fective  which  under  other  circumstances  is  reasonably  safe. 

Orla  B.  Taylor  and  Edvnn  P.  Conely^  for  the  appellant 
Washington  I,  Robinson^  for  the  respondent. 

McGbath,  J.  This  is  an  action  on  the  case  to  recoyer 
damages  for  injuries  which  plaintiff  claims  to  have  suffered 
while  a  passenger  on  one  of  the  defendant's  street-cars^ 
through  the  defendant's  negligence.  Plaintiff  recovered  in 
in  the  court  below,  and  the  defendant  appeals. 

Plaintiff  was  a  passenger  on  one  of  defendant's  cars,  and 
claims  that,  having  signaled  the  conductor  to  stop  the  car, 
and  after  the  car  had  stopped,  the  plaintiff  undertook  ta 
alight,  when  the  car  started  suddenly,  and  threw  him  to  the 
Cp-ound;  that  in  falling,  his  foot  caught  in  a  hole  in  the  step, 
and  be  was  dragged  some  distance.  Defendant  denies  this 
story,  and  insists  that  plaintiff  undertook  to  get  off  when  the 
ear  was  in  motion« 
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The  car  was  an  open  car^  with  seats  running  crosswise  of 
the  car,  and  with  a  foot-board  about  eight  or  ten  inches  wide. 
The  foot-board  is  about  six  or  eight  inches  below  the  floor  of 
the  car.    On  the  inside  edge  of  this  foot-board  is  a  shoe,  or 
riser,  about  three  or  four  inches  high.    The  box  or  bed  of  the 
car  rests  upon  the  outer  ends  of  the  axles,  upon  heavy  spiral 
springs,  which  are  about  six  inches  in  length,  the  upper  ends 
of  which  are  attached  to  the  car,  and   the  lower  ends  are 
affixed  to  castings,  into  which  the  axles  run.    The  shape  of  the 
upper  surface  of  these  castings  is  as  follows:     q/      \a_     The 
springs  occupy  positions  marked  '*a,  a."    On  each  side  of 
the  car  there  are  two  openings  in  the  riser,  opposite  the  wheels. 
The  face  of  the  risers  is  flush  with  the  outside  edge  of  the  car- 
bed,  and  the  springs  come  out  flush  with  the  face  of  the  risers. 
The  face  of  the  wheels  is  six  or  eight  inches  from  the  inside 
edge  of  the  step  or  foot-board.    There  are  therefore  two  open- 
ings in  the  riser,  between  the  springs,  on  each  side  of  the 
(»ir,  which  are  each  about  twelve  inches  long  and  about  six  or 
eight  inches  deep  between  the  car-bed  and  the  lower  surface 
of  the  castings.    The  foot-board  is  generally  about  even  with 
the  lower  surface  of  the  castings.    It  would  be  almost  im- 
possible for  a  passenger  in  entering  or  alighting  from  a  car  to 
pot  his  foot  into  this  opening  in  such  a  way  as  to  injure  it, 
or  admit  of  its  being  caught,  although  it  may  be  possible  that 
one  falling  from  the  foot-board   might  get  his  foot  caught 
therein.    There  was  no  testimony  offered  upon  the  trial  tending 
to  show  that  these  opening  are  unnecessary,  or  improper,  or 
dangerous,  or  defective,  or  not  properly  guarded,  or  that  the 
ears  were  not  reasonably  safe,  or  that  the  defendant  had  not 
used  reasonable  caution  in  adopting  the  style  of  car  that  it 
had  adopted,  but  there  was  testimony  that  similar  cars  with 
similar  openings  were  in  general  use. 

The  jury  were  permitted  to  view  the  car  in  question,  and 
the  court  instructed  the  jury  as  follows:  '*  If  you  think, 
gentlemen  of  the  Jury,  that  it  was  negligence,  having  seen  the 
car  in  question,  to  leave  the  aperture  there,  why,  then,  gentle- 
men of  the  jury,  under  those  circumstances,  the  plaintiff  would 

be  entitled  to  recover It  [the  defendant]   must  use 

cars  which  are  reasonably  safe;  and  the  question  for  your  con- 
sideration on  this  branch  of  the  case  is,  whether  the  defendant 
used  reasonable  caution  in  adopting  the  style  of  car  that  it 
did  adopt." 
If  the  plaintiff  undertook  to  alight  when  the  car  was  in 
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motion,  the  existence  of  this  aperture,  and  the  fact  that  hm 
got  his  foot  caught  therein,  would  not  aid  his  recovery.  Thm 
proximate  cause  of  the  injury  in  that  case  would  be  bis  own 
negligence.  If  the  car  started  before  giving  plaintiff  time  to 
alight,  the  company  was  liable  for  the  consequences  of  that 
act,  although  the  car  was  properly  oonstructed,  and  tho 
existence  of  the  aperture  actually  necessary. 

Negligence  will  not  be  presumed  from  the  bare  &ot  of  Uio 
accident.  There  must  have  existed,  before  its  occurrence,  somo 
suggestion  of  danger,  in  order  to  make  defendant  liable  as  for 
negligence.  The  use  of  appliances  which  are  in  universal  and 
oommon  use  for  the  same  purpose  cannot  be  said  to  be  neg^ 
ligence.  Nor  can  it  be  said  that  a  mode  of  constmction  is 
defective,  or  not  reasonably  safe,  when  the  unsafety  is  depend* 
ent  upon  conditions  which  are  the  result  of  negligent  condaofc 
either  of  passengers  or  company. 

It  was  not  claimed  by  plaintiff  that  bis  fall  was  oocasicmed 
by  getting  his  foot  into  this  aperture,  but  that  the  sudden 
movement  of  the  car  before  he  had  opportunity  to  alight  threw 
him,  and  forced  his  foot  into  the  aperture,  and  wedged  it  in 
so  that  it  caught,  and  he  was  dragged  some  distance.  A  pas- 
senger who  voluntarily  jumps  on  or  off  from  a  car  while  it  is 
in  motion  does  so  at  his  own  peril,  and  that  construction  oan-* 
not  be  said  to  be  defective  which  is  only  unsafe  in  view  of 
such  conduct.  On  the  other  hand,  street-car  companies  owe 
it  to  their  patrons  to  allow  them  an  opportunity  to  get  on  and 
off,  and  the  starting  of  the  car  while  either  is  being  done 
is  clearly  negligent;  hut  such  act  does  not  make  defective  a 
construction  which  under  other  circumstances  is  reasonably 
safe.  In  other  words,  conveyances  are  constructed  with  refer* 
ence  to  their  prudent  and  careful  management  and  use. 

The  court  erred  in  submitting  to  the  jury,  under  the  eri- 
dence  in  the  case,  the  question  of  defendant's  negligence  in 
adopting  the  style  of  car  in  question,  and  in  having  the  aper- 
tures therein. 

Judgment  is  reversed,  and  a  new  trial  granted,  with  ooets 
of  this  court  to  defendant.     

KBOLiamoi— Prssumftioh  vrom  Aocidsnt.— Aa  to  when  nagligsno^ 
may  be  preaamed  from  tb«  happening  of  an  aocident,  and  whvn  not^  ■•• 
Philadelphia  ete,M.RO(kT.  Andermm,  72  Md.  619;  20  Am.  St.  Rep.  488^  ui4 
note  490-495. 

Strbjet-oab  Ookpamt,  Dutt  ov.  ~  A  streei-oar  oompany  mntk  alloir  Hi 
paaseDsen  snfficiont  time  to  gat  off  ita  ean:  NichoU  v.  SiaOk  Awemm  S.  A  C^ 
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IBN.  T.  ISl;  97  Am.  Dae.  780^  mud  note;  Fhm  t.  VaOe^  OUg  etc  JTy  Otk, 
8SMieh.74;  IF«fler  r.  AsMOf  (% a  JTy 09^  100 Mo.  IM;  18  Am. St. Rep. 
Ml. 

PinxirosBS  oh  BrBMn-OAXB,  Nbougbnob  of.— It  Is  negligent  for  m 
fiMgnger  on  a  stroet-ov  to  learo  or  attempt  to  leare  the  ow  while  it  it  in 
■otm:  NkkoU  r.  Skah  AvanmR,  B.  Co.,  38  N.  Y.  131;  97  Am.  Deo. 780; 
Wtbo'  T.  Kantm  CUy  ffy  Co.,  100  Mo.  IM;  18  Am.  St  Rep.  Ml.  In 
Btkaekeri  t.  SL  Paul  C.  R'y  Co,,  412  Minn.  42,  it  was  decided,  that  whether 
Me  is  guilty  of  negligenoe  per  m  in  getting  ofif  a  moring  street-oar  is  a 
qsestioo  of  fast  for  the  determination  of  the  jnry.  It  is  negligenoe  to 
■tterapt  to  got  oa  a  street-oar  while  in  motion:  £Uddmgiom  T,  PWadtipkia 
ft.  Oa,  132  Pa.  St.  164. 


Newlovb  v.  Gallaghak. 

[86  MlCRIOAMt  907.] 

BniAm  An  Wm — Jonrr  Pubohasb  of  Land  bt  — PRmnrpnov.— 
Where  land  is  pnrehased  hy  and  oonreyed  to  hasUand  and  wife  jointly, 
the  hosband  will  be  presnmed  to  hare  paid  one  half  the  pnrohase  price,  in 
the  abnonoe  of  any  showing  to  the  oontrary. 

BDiBs.in»  AiTD  Win — Fkavdulxht  Oonybtahob — Ebtatb  ni  ENTnumr. — 
A  hnsbaad  and  wife,  by  jointly  porehasing  real  estate  and  having  it  con* 
▼eyed  to  them  jointly,  cannot  thos  create  an  estate  in  entirety  at  the 
expense  of  the  hosbaud's  creditor,  and  hold  it  in  frand  of  his  rights. 

Ktena  and  LigJUner^  for  the  appellant. 

Candy^  Mayhury^  and  Lucking^  for  the  respondents. 

HcGrath,  J.  This  is  a  judgment  creditors'  bill  filed  by 
Alyin  Wood  and  Herbert  W.  Newlove,  copartners  as  Alvin 
Wood  A  Co.,  to  obtain  satisfaction  of  a  judgment  obtained 
January  23,  1886,  against  defendant  John  Callaghan,  for 
$543.17,  upon  a  promissory  note.  The  note  was  given  De* 
eember  1,  1884,  and  was  protested  January  3,  1885.  The 
levy  in  aid  of  which  the  bill  was  filed  was  made  upon  a  cer- 
tain lot  of  land  purchased  jointly  as  husband  and  wife,  Octo- 
ber 13, 1885,  for  the  sum  of  11,850,  and  deeded  to  them  jointly 
at  that  time. 

The  testimony  is  voluminous,  and  consists  mainly  of  the 
examination  of  defendant  John  Callaghan,  by  complainant, 
under  objection  made  by  bis  co-defendant,  Elizabeth  Cal- 
laghan. The  complainant  sought  to  examine  the  defendant 
Elizabeth  Callaghan,  but  her  husband  objected,  and  she  re- 
fnred  to  be  sworn  and  to  testify.  In  the  view  I  take  of  the 
case,  it  is  unnecessary  to  consider  the  testimony  of  the  de- 
fendant John  Callaghan,  and.  therefore  nnnecessary  to  disoiug 
the  question  as  to  whether  it  was  admismble  or  not. 
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It  doea  appear  that  at  the  time  of  the  purchase  of  thiB 
property,  the  defendant  John  Gallaghan  was  indebted  to 
complainant  in  the  amount  of  this  judgment,  and  that  de- 
fendants jointly  purchased  this  property,  and  jointly  paid 
the  sum  of  $1,850  therefor,  and  that  the  deed  was  made  to 
them  jointly.  In  the  absence  of  any  showing  to  the  contrary, 
the  defendant  John  Gallaghan  must  be  presumed  to  have 
paid  one  half  of  the  purchase  price. 

The  answer  sets  forth  that  the  object  of  taking  the  title  in 
the  joint  names  of  defendants  was  *'  simply  that  the  survivor 
should  own  the  same,  as  they  have  no  children."  It  ap- 
pears from  the  testimony  of  John  Gallaghan,  taken  before 
objection  was  made  thereto,  that  defendants  owned  jointly, 
exclusive  of  the  lot  in  question,  over  twenty  thousand  del* 
lars'  worth  of  real  estate,  consistiug  of  several  parcels  which 
had  been  purchased  prior  to  the  origin  of  the  debt  in  ques- 
tion, and  that  defendant  John  Gallaghan  owned  no  separate 
property. 

It  would  be  a  gross  injustice  to  permit  debtors  to  apply 
moneys  which  should  be  applied  to  the  payment  of  their 
debts  to  the  creation  of  an  estate  which  would  be  bevond  the 
reach  of  their  creditors.  Had  the  entire  estate  been  placed 
in  the  wife's  name,  there  could  have  been  no  question  bat 
that  the  same  would  be  regarded  as  fraudulent  under  the 
statute;  and  it  is  no  less  a  fraud  upon  creditors  because  the 
title  has  been  taken  in  the  name  of  the  defendants  jointly. 
In  other  words,  estates  in  entirety  cannot  be  created  at  the 
expense  of  creditors,  and  held  in  fraud  of  the  latter's  right. 

The  complainant  is  entitled  to  a  decree  for  the  sale  of  an 
undivided  half  of  the  premises  in  question,  and  the  costa  of 
both  courts,  and  the  same  is  ordered,  and  the  case  remanded 
for  further  proceedings  in  accordance  herewith. 

HUSBAKD  AND  WiFX  —  JoiNT  CONVSTANOB  TO.  —  A  CODVayUloe  ftO  hot- 

band  and  wife  Teste  in  them  an  estate  by  the  entireties:  Snyeari  ▼•  Kepler^ 
118  Ind.  34;  10  Am.  St.  Rep.  94,  and  exhaustive  note;  Ortkufdn  v.  T^onuy^ 
127  lU.  656;  11  Am.  St  Rep.  169;  StewoH  ▼.  Babbi,  120  Ind.  66&  Equity 
wiU  not  interfere  to  eubjeot  to  payment  of  a  husband**  debts,  oontraoted 
before  marriage,  an  estate  pnrchaeed  with  the  money  of  the  wife,  bat  held 
by  them  jointly:  Ketckum  t.  WaUvaorth,  6  Wis.  96;  68  Am.  De&  49.  See 
also  HukU  T.  Jnhw^  67  Ind.  412;  26  Am.  Rop.  64^  and  note  66-68. 
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Stbybns  V.  Hannav* 

TaanamwKtB — AasromaMT — Biftm  ov  Acncnr.  —  Wkert 
ttM  effM  of  an  Mngmntiit  of  »  note  is  to  render  it  nim-aegotUblfl^  the 
tee  may  bring  eiiife  thereon  in  hie  own  name;  and  if  ineh  la  not  the 
v^  the  indoraement  thereof  by  the  assignee,  and  delivery  to  a  third 
entiCles  the  latter,  as  holderp  to  sne  in  hb  own  name. 
■aoofiiAB&B  IiranuHBim — AanoHiaNT^CoNTitiBcrnoH.— A  joint  maker 
«f  a  BOle  who  holds  it  by  assignment  or  indorsement  from  the  payee  can- 
■oC^  by  indorsing  or  assigning  it  to  a  third  person  before  maturity,  oon« 
▼ej  any  right  except  to  sne  for  oontribntion,  the  appearance  of  his  nama 
M  one  of  the  makers  being  sufficient  notice  to  his  aseignee  or  indorsee. 


Bowen^  DougUu^  and  Whiting^  for  the  appellant. 

JBl  B,  Spalding  and  John  D,  Condy^  for  the  respondent 

McObath,  J.  Defendants  Hannan,  Coolican,  and  Wataon 
•sacnted  and  deliyered  to  defendant  Batchelder,  in  part  pay* 
ment  for  some  land,  the  following  note:  — 

•$1,800.  Toledo,  Ohio,  Nov.  1, 1887. 

^On  or  before  one  year  after  date,  we  promise  to  pay  to  the 
order  of  William  M.  Batchelder  thirteen  hundred  (1,800)  dol* 
lars,  at  Toledo,  Ohio,  value  received,  with  interest  at  the  rate 
of  six  per  oent  per  annum,  payable  semi-annually. 

^  William  W.  Hannah. 

^  James  S.  Coolican. 

**  Ralph  E.  Watson.* 

On  the  4th  of  November,  1887,  Batchelder  transferred  the 
note  to  Watson,  by  written  assignment  of  the  note  on  the 
back  thereof,  as  follows: — 

**  Toledo,  Ohio,  Nov.  4, 1887. 

**  For  value  received,  I  hereby  assign  all  interest  in  and  to 
this  note  to  Ralph  E.  Watson.  "  W.  M.  Batchelder." 

Watson  transferred  it  in  turn  to  the  plaintiff  for  value  be« 
fore  maturity,  by  writing  his  name  on  the  back,  and  deliv- 
ering it  to  him. 

The  declaration  was  on  the  common  counts,  with  a  copy  of 
the  note  and  the  writings  on  its  back  appended,  with  the 
wnal  notice.  On  the  trial  a  count  was  added,  averring  an 
assignment  of  the  note  from  Watson  to  plaintiff.  Defendants 
had  judgment,  and  plaintiff  appeals. 

The  defendant  Hann&n,  upon  the  trial,  insisted,  —  1.  That 
the  plaintiff  ooakl  noi  soe  in  his  own  name,  but  should  have 
broQglit  bqH  in  the  Bftne  ef  the  payee;    2.  That  the  note, 
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being  transferred  to  Watson,  one  of  the  makers,  was  paid,  mnd 
therefore  could  not  again  be  put  in  circulation  so  as  to  chaige 
defendant  Hannan  in  a  suit  upon  it 

I  do  not  think  that  the  first  point  is  weU  taken.  It  Oia 
effect  of  Batchelder's  indorsement  was  to  make  the  note  there- 
after non-negotiable,  then  the  assignment  from  Watson  to 
plaintiff  entitled  plaintiff  to  sue  in  his  own  name  under  the 
statute,  and  if  Batchelder's  indorsement  did  not  affect  ito 
negotiability,  then  Watson's  indorsement  entitled  plaintiff,  ea 
holder  of  the  note,  to  sue  in  his  own  name. 

The  second  point  raised  is  well  taken.  Watson,  while  the 
note  was  in  his  possession  under  the  assignment  or  indorae- 
ment  to  him,  could  not  have  brought  suit,  except  for  contri- 
bution, and  he  could  not,  by  assignment  or  indorsement, 
convey  any  greater  right  than  he  himself  had.  His  name 
appearing  as  one  of  the  makers  was  sufficient  notice  to  plain- 
tiff. 

The  judgment  below  is  affirmed,  with  costs. 

Norn,  AonoKB  ov  — Wao  kat  Sub. — Th«  proper  p«noa  to  mm  m 
pUtntiff  in  an  aeiton  upon  a  note  ia  the  legal  holder  tfaereol:  nomptom  m, 
Oarimriffki,  1  Tax.  87;  46  Am.  Dea  06^  and  note;  Fokttr  w.  Sekroder,  10  Iju 
Ann.  17;  92  Am.  Deo.  621,  and  note;  Bmmdl  y.  OmmmkHft,  61  Vt.  aiSL 
Any  holder  of  a  note,  payable  to  the  payee  or  bearer,  may  worn  tiMfwrn, 
witboat  setting  up  and  proring  an  assignment:  BUaer  ▼.  Wagar^  S3  ICieh. 
223.  The  indorsee  of  a  note  under  an  unconditional  indoreenent  fa  the 
proper  party  to  aae  thereon:  EimqiMr,  Markot^  46 Minn.  806.  A  porohaaet 
of  an  attested  note  without  indoraement  may  aoe  thereon  to  the  pajee'a 
name,  with  or  without  the  latter'a  oonsent:  TVoedsrT.  Bpanu,  163  Man, 
537.  In  WaUon  t.  Ouatrt,  18  Iowa,  202;  87  Am.  Dee.  382,  it  fa  dMidod 
that  the  second  transferee  of  a  note  eannot  maintain  an 
payee  except  by  Tirtae  of  the  oontraot  of  indorsement. 


Allen  v.  Mohn. 

[86  MlCinOA.ll,  828.] 
TbHDOR  AlTD  TntDVB  —  BrSACH  of  CoVTRAOr  TO  PiTSOHlSB  — ! 

Under  a  oontraot  for  the  purchase  of  land,  proriding  that  the  Tender 
may  declare  the  contract  void  and  take  possession  on  failure  ef  the 
Tondee  to  perform  the  conditions  named  therein,  the  vendor  may,  upon 
the  abandonment  of  the  oontraot  and  of  the  premises  l^  the  vundes^ 
either  maintain  a  bill  for  specifio  performanoe,  or  a  anit  at  law  for  the 
porehase  prioe,  or  for  repoeesesion  of  the  premfaea  and  daauigae  for  the 
fareaeh  of  the  oontraot. 
TwMm  iim  7xn»i-- Bbiaob  sv  OssTSAOT  10  PsBOKasi. -.  MaasvBs  ^ 
Damaabs  ton  sail  l|y  the  vender  lor  toiaih  el  n  untosst  to 
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had  m  fhm  dHbrauM  brtwMtt  ftb*  oontnel  priM  and  tbt  valve  of  tha 
had  «l  tha  tiiM  «C  M-entry  mad  abandonmait  of  the  ooatraot  hj  tho 
foedotb  Urn  whil  boo  bo«i  paid.  Tho  vaiidor  can  only  bo  dopriTod  of 
lUi  MMdj  bgr  tbo  tiffBO  of  lua  oontrao^  or  bf  lua  aote  and  ooodooi 


F.  A.  LgcUf  fbr  ttie  appeUmnt 

W.  H.  Loek^riy^  for  the  lespondeni. 

Grast,  J.  Plaiotiff  and  defendant  made  a  oontraot,  bj 
which  plaintiff  agreed  to  sell  to  defendant  certain  real  estate. 
The  contract  was  made  in  November,  1886.  In  September, 
1890,  defendant  informed  plaintiff  t}int  he  could  not  go  on 
with  the  contract,  refused  to  pay  the  interest  which  was  then 
dne,  and  said  that  be  would  give  up  the  contract.  While  the 
testimony  is  not  clear  as  to  the  circumstances  under  which 
plaintiff  took  possession  of  the  land,  it  appears  to  be  conceded 
hj  both  parties  that  defendant  abandoned  the  premises,  and 
plaintiff  thereupon  took  possession.  The  contract  contained 
the  following  clause:  "  It  is  mutually  agreed  between  the  par- 
ties that  the  said  party  of  the  second  part  shall  have  possession 
of  said  premises  on  and  after  date  hereof,  and  he  shall  keep 
the  same  in  aa  good  condition  as  they  are  at  the  date  here9f, 
until  the  said  sum  shall  be  paid  as  aforesaid;  and  if  said 
party  of  the  second  part  shall  fail  to  perform  this  contract,  or 
any  part  of  the  same,  said  party  of  the  first  part  shall,  imme- 
diately after  such  failure,  have  a  right  to  declare  the  same 
Toid,  and  retain  whatever  may  have  been  paid  on  such  con* 
tract,  and  all  improvements  that  may  have  been  made  on 
aaid  premises,  and  may  consider  and  treat  the  party  of  the 
second  part  as  his  tenant  holding  over  without  permission, 
and  may  take  immediate  possession  of  the  premises,  and  re- 
moTe  the  party  of  the  second  part  therefrom." 

Upon  the  abandonment  of  the  contract  and  of  the  premises 
by  defendant^  plaintiff  had  his  choice  of  three  remedies:  1. 
Bill  for  specific  performance;  2.  Suit  at  law  to  recover  the 
purchase  price;  and  8.  A  repossession  of  the  premises,  and  a 
suit  to  recover  damages  for  a  breach  of  the  contract. 

The  latter  remedy  is  supported  by  the  following  authori* 
ties:  Old  Colony  R.  R.  Co.  v.  EvatiB,  6  Gray,  26;  66  Am.  Dec. 
894;  Grisufold  v.  SaHn,  61  N.  H.  170;  12  Am.  Rep.  76;  Mea- 
$on  T.  Kainej  67  Pa.  St.  126;  68  Pa.  St.  885;  PorUr  v.  Travis, 
40  Ind.  666;  Wanon  r.  Palmer,  17  Neb.  880.  In  such  case 
the  measure  of  damages  is  the  difference  between  the  contract 
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price  and  the  valtie  of  the  land  at  the  time  of  abandonment 
and  re-entry,  less  what  has  been  paid.  This  rule  is  just,  and 
places  vendor  and  vendee  upon  a  footing  of  equality  and  mo* 
tuality.  In  order  to  deprive  the  vendor  of  this  remedy,  it 
must  either  be  excluded  by  the  terms  of  the  contract,  or  waived 
by  his  acts  and  conduct.  In  this  case  the  contract  does  not 
exclude  it,  nor  has  the  plaintiff  waived  it 

The  circuit  court  was  in  error  in  directing  a  verdict  for  the 
defendant 

Judgment  is  reversed,  with  costs,  and  a  new  trial  ordered. 

VaimOK  AND  VbNDBB  —  BrBAOB  op  Ck>llTRAOT  TO  PURCHASB  —  RXOBIS  OV 

Vbkdob.  — In  au  executory  oou tract  for  the  sale  of  land,  upon  failure  of  ibm 
vendee  to  pay  an  installineut  of  the  purohaae-inoney,  the  vendor  can  aauol 
the  contract  and  take  possession  of  the  property:  Moaes  t.  Johnton^  88  Ala. 
817;  16  Am.  St.  Rep.  58.  A  vendor  may  invoke  the  penrer  of  a  cowt  of 
equity  to  decree  the  specific  perfonnanoe  of  a  oontraot  for  the  eale  of  laadss 
Old  Colony  R.  It  Corp,  v.  Eoans^  6  Gray,  26;  66  Am.  Dea  8M»  and  notof 
JBsUg  V.  Browmtig,  11  Xez.  237;  60  Am.  Deo.  238,  and  note. 

Vendor  and  Vkmd£s  —  Brkaoh  or  CoNnuor  to  PaROHAsa  —  MaAauaa 
or  Damaobs. —  In  an  action  at  law  by  a  vendor  for  breach  of  oontract  to  p«ir- 
ehase  land,  the  damages  recoverable  ia  the  difference  between  the  oootnel 
price  and  the  market  value  of  the  land  at  the  time  of  the  breaoh,  leai  tiM 
amount  already  paid:  Drew  t.  Pedlar,  87  Cal.  443;  22  Am.  St.  Rep.  287t 
Old  Colony  R,  R.  Corp,  v.  Evana,  6  Gray,  25;  66  Am.  Dec  804^  and  iiot«« 
Fears  v.  Meirill,  9  Ark.  659;  60  Am.  Dec.  226,  and  note}  Mumchow  r.  A» 
mii,  77  Wis.  5*J0;  Cade  r.  Brown,  1  Wash.  406. 


CosTBLLO  V.  Ten  Eyok, 

[86  MlcmOAN,  848.] 

Aonnf SNT — LiABiLnr  roB  Dbath  ot  Anual  —  Sunday  Contraot.— Ona 
who  takes  a  horse  to  pasture  by  the  month  for  hire,  knowing  that  othir 
horses  in  the  same  pasture  are  infected  with  a  oontagtona  distempei^ 
which  fact  he  conceals  from  the  owner,  and  In  oonaeqnenoe  of  whioh 
the  hone  so  taken  contracts  the  dirtemper  and  dies,  ia  liable  to  the 
owner  for  the  value  of  the  horse,  in  an  action  of  trespass  on  the  caae^ 
and  the  fact  that  the  contract  for  the  pasturage  ia  void  because  mada 
on  Sunday  constitutes  no  defense. 

Sailmsnt-^  Void  Contract.  — Where  one,  in  the  absence  of  any  eontnol^ 
becomes  a  bailee  and  liable  for  the  aafe  return  of  the  property  by  re* 
taining  the  possession,  the  fact  that  he  took  possession  nnder  m  void 
contraot  is  no  defense. 

ToxT— Joint  Dkfbndants— Rkooyirt  against  0ns.  —  In  an  aotion  of 
tort  against  joint  defendants,  recovery  may  be  had  againil  tho  def— d» 
ant  alone  who  committed  the  wrong. 

7U8TICS8'  Ck>URT8.  —  pLBADDios  lu  justioes'  courts  aro  tt  bo  liberally  oea> 
atrued,  and  though  informal,  where  they  fairly  apprise  the  defendaiil  «C 
the  claim  made  against  him,  they  are  sufficient* 
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Owrge  H,  PreniiSj  for  the  appellant 
Brenndn  and  Donnelly^  for  the  respondent. 

IxMTO,  J.  This  action  was  commenced  in  justice's  court 
against  defendant  and  one  William  Ten  Bjok,  where  plaintiff 
had  judgement.  The  canse  was  removed  to  the  circuit  court 
for  the  coanty  of  Wayne,  and  there  tried  before  a  jury,  which 
rendered  a  verdict  against  the  defendant  Charles  Ten  Eyck, 
for  eeyenty-five  dollars.  The  court  directed  the  jury  that  no 
verdict  could  be  taken  against  the  other  defmdant  Judg* 
ment  was  subsequently  rendered  against  the  defendant 
Charles  Ten  Eyck  in  favor  of  the  plaintiff,  the  other  defend- 
ant having  judgment  for  costs  against  the  plaintiff.  Defend- 
ant Charles  Ten  Eyck  brings  the  case  to  this  court  by  writ  of 
error. 

The  declaration  was  filed  in  justice's  court,  and  sets  up 
that  ^  John  Costello,  plaintiff,  complains  of  William  Ten 
Eyck  and  Charles  Ten  Eyck,  the  defendants  herein,  in  a  plea 
of  trespass  on  the  case,  for  that,  whereas,  the  plaintiff,  on,  to 
wit,  on  or  about  the  first  day  of  October,  1888,  at  the  town- 
ehip  of  Dearborn,  in  said  county,  delivered  to  the  defendants 
a  certain  horse,  being  of  a  dark  sorrel,  of  the  plaintiff  (at  the 
time  et  delivery  of  said  horse  to  defendants  said  horse  was 
well  and  sound),  to  pasture,  at  the  rate  of  three  dollars  per 
month,  and  the  defendants  well  knew  at  the  time  of  the  plain* 
tiff's  delivery  of  the  said  horse  for  pasturing  that  there  was 
disease  among  the  horses  in  the  pasture  in  which  the  plain* 
tiff's  horse  was  left  by  said  defendants;  that  the  said  horse 
thereafter,  about  five  weeks,  by  reason  of  such  disease  among 
the  horses  and  p^turage,  and  by  the  defendants  not  supply- 
ing water  for  said  horse,  the  said  horse  died,  to  the  damage 
of  the  plaintiff  one  hundred  dollars,  and  therefore  he  brings 

suit.'* 

The  plaintiff,  on  the  trials  introduced  evidence  tending  to 
diow  that  defendant  Charles  Ten  Eyck  was  in  the  business 
ef  taking  in  horses  to  pasture  for  hire,  and  that  on  Septeno- 
ber  30,  1888,  plaintiff,  by  his  brother,  sent  the  mare  in  que»* 
tion  to  defendant  to  pasture,  under  an  agreement  to  pay 
therefor  three  dollars  per  month.  The  mare  remained  there 
about  three  weeks,  when  plaintiff  learned  of  the  fact  that  the 
horses  in  defendant's  pasture  were  afSicted  with  distemper. 
Testimony  was  also  given,  tending  to  show  that  during  the 
months  of  August  And  September  of  that  year  the  defend- 
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ant's  pasture  was  infected  with  disease;  that  oeriain  personp 
having  horses  therein  took  them  out  by  reason  of  this  disease; 
and  that  defendant  had  knowledge  that  these,  horses  were 
taken  out  by  reason  of  being  diseased  before  the  time  plain- 
tiff's  horse  was  tamed  into  pasture,  and  that  he  gave  plaintiff 
no  notice  of  that  fact,  but  permitted  his  horse  to  remain  there, 
with  full  knowledge  of  the  diseased  condition  of  the  pasture 
and  the  horses  therein*  It  also  appears  that  this  disease  was 
highly  infectious. 

Defendant  introduced  testimony  tending  to  show  that  he 
had  no  knowledge  that  any  distemper  existed  there  in  the 
pasture,  or  among  the  horses  there  at  pasture. 

Several  defenses  were  interposed  on  the  trial  of  the  cauee 
in  the  court  below,  and  several  questions  are  presented  to  this 
court  as  reasons  why  the  judgment  and  verdict  of  the  court 
below  should  be  reversed.  It  appears  that  the  horse  was  put 
into  the  pasture,  and  the  contract  made  for  its  keeping,  oq 
September  80, 1888,  which  was  upon  Sunday.  It  is  contended 
by  defendant  that  plaintiff  could  not  recover  in  this  action, 
because  it  was  a  Sunday  contract  for  the  keeping  of  the  horse; 
and  that,  inasmuch  as  the  contract  is  void,  no  recovery  could 
be  had.  Counsel  cites  in  support  of  this  proposition  many 
cases  from  this  court  and  the  courts  of  other  states  holding 
Sunday  contracts  void. 

The  statutes  of  this  state  (Howell's  Stats.,  sec.  2015)  pro- 
vide that  ^'  no  person  shall  keep  open  his  shop,  warehousei 
or  workhouse,  or  shall  do  any  manner  of  labw,  bnsinees, 
or  work,  or  be  present  at  any  dancing,  or  at  any  puUic 
diversion,  show,  or  entertainment,  or  take  part  in  any  sporti 
game,  or  play,  on  the  first  day  of  the  week.  The  foregoing 
provisions  shall  not  apply  to  works  of  necessity  and  charity, 
nor  to  the  making  of  mutual  promises  of  marriage,  nor  to  the 
solemnization  of  marriages." 

The  penalty  for  the  violation  of  this  statute  is  by  fine. 
This  statute  has  been  passed  upon  many  times  by  this  conrti 
and  it  has  been  held  that  contracts  made  upon  Sunday  are 
absolutely  void,  and  that  such  contracts  could  not  be  ratified 
upon  a  week-day  thereafter:  Adams  v.  Hamelly  2  Doug.  (Mich.) 
73;  48  Am.  Dec.  455;  Tucker  v.  Mowrey,  12  Mich.  378;  WinfiM 
V.  Dodge  J  45  Mich.  855;  40  Am.  Rep.  476;  Brazee  v.  BryatU^ 
50  Mich.  141;  Saginaw  etc.  R,  R.  Co,  v.  ChappeU^  56  Mich. 
194. 

Under  this  statute  and  these  decisions,  and  the  decisions 
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of  coartB  in  other  Btates  passing  upon  similar  statutes,  cited 
by  defendaut's  coansel  in  his  brief,  it  is  contended  that  the 
ooart  shoold  have  directed  the  jury  to  return  a  verdict  in 
tBLYor  of  the  defendant,  for  the  reasons,  —  1.  That  the  actioo 
18  cununpgU;  2.  That  whether  it  is  in  auumprit  or  is  an  action 
OD  the  oaae,  it  cannot  be  sustained  without  the  aid  of  the  con- 
tract, and  that  contract  being  ymd,  there  is  nothing  left  upon 
which  to  base  the  action. 

The  action,  as  before  stated,  was  oommenced  in  justice's 
court.  The  declaration  was  evidently  drawn  by  the  plaintiff 
without  the  aid  of  counsel,  but  it  was  evidently  intended  by 
the  pleader  to  claim  damages  in  the  action  for  the  wrong  in 
permitting  his  horse  to  be  turned  into  pasture,  the  defendant 
knowing  of  the  existence  of  disease  there.  It  is  a  plea  in 
trespass  on  the  case,  and  claims  damages  in  the  sum  of  one 
hundred  dollars,  and  we  think  the  declaration  is  one  in 
trespass  on  the  case,  and  not  in  assumprit.  Declarations  in 
justices'  courts  are  to  be  liberally  construed,  and  though 
informal,  where  they  fairly  apprise  the  defendant  of  the 
elaim  made  against  him,  may  be  held  sufiBcient:  Fletcher  v. 
Bradford,  46  Mich.  849;  Wilcox  9.  Toledo  etc.  B.  B.  Co.,  4S 
Hich.  584 

It  does  not  necessarily  follow  that  an  action  cannot  be 
maintained  because  the  contract  for  the  pasture,  being  made 
on  Sunday,  was  void.  The  defendant  took  the  horse  into  his 
possession,  and  it  continued  in  his  possession  for  the  three 
weeke  following.  At  the  time  of  its  being  turned  into  pae- 
ture,  and  during  the  subsequent  time  that  it  remained  thers, 
the  defendant  knew  that  it  was  subject  to  the  disease  then 
prevalent  among  the  other  horses  in  the  pasture.  Having 
taken  the  horse  into  bis  possession,  though  under  a  void  con- 
tract, he  yet  owed  a  duty  to  the  plaintiff  to  exercise  some  de- 
gree of  care  over  it.  He  was  bound  to  give  the  plaintiff  notice 
of  the  disease,  so  that  the  plaintiff  might  have  removed  the 
property,  or  have  taken  some  precaution  himself  or  to  have 
refused  to  put  the  horse  in  the  pasture  there. 

Generally,  no  person  can  be  compelled  to  become  a  deposi- 
tary without  bis  own  consent;  but  there  are  cases  where  a. 
person  may  be  subject  to  the  duties  and  liabilities  of  a  depos- 
itary without  any  intention  on  his  part  to  enter  into  any  con- 
tract, or  to  assume  any  liability  in  regard  to  the  property  in 
question.  The  finder  of  property  of  a  person  unknown  is  not 
bound  to  interfere  with  it.     He  may  pass  by,  if  he  please,  and 
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has  then  no  responsibility  in  relation  to  it;  but  if  he  takes  it 
into  his  possession,  he  becomes  at  once  bound,  without  any 
actual  contract,  and  perhaps  without  any  actual  intention  to 
bind  himself,  to  the  owner  of  the  property,  for  its  safe-keep- 
ing and  return:  Smith  r.  Nashua  etc.  R,  R.  Co.^  27  N.  H.  86; 
59  Am.  Dec.  864. 

In  Brazee  y.  Bryant^  50  Mich.  136,  plaintiff  sued  to  recover 
for  money  paid  by  him  to  defendant  for  a  horse,  on  the  claim 
that  the  horse  was  not  what  the  defendant  had  recommended 
it  to  be.  On  the  trial,  the  parties  were  permitted  to  go  into 
evidence  respecting  the  warranty  of  the  soundness  of  the 
horse,  and  whether  the  warranty  was  broken.  The  contract 
of  purchase  appears  to  have  been  made  on  Sunday.  The 
plaintiff  was  permitted  to  recover  in  that  case  because  of  the 
Sunday  contract.  The  defendant  attempted  to  recoup  dam- 
ages, and  the  court  instructed  the  jury  that,  there  being  no 
contract  in  the  case,  there  was  nothing  to  rescind,  and 
nothing  to  constitute  a  basis  for  recoupment.  It  was  said  bj 
Mr.  Justice  Cooley  in  that  case:  ''If  plaintiff,  while  the  horse 
was  in  his  hands,  misused  it,  or  failed  to  observe  any  duty 
implied  from  his  assuming  the  position  of  bailee,  the  defend- 
ant will  be  entitled  to  his  proper  remedy.  But  no  right  of 
action  for  such  misconduct  or  neglect  could  be  made  use  of 
as  a  defense  to  an  action  for  money  had  and  received.'' 

It  is  claimed  that  the  court  was  in  error  in  directing  the 
verdict  in  favor  of  the  plaintiff  against  one  of  the  defendants 
alone;  that  if  any  recovery  could  be  had  in  the  case,  it 
should  have  been  a  joint  judgment  against  the  two;  but,  as 
we  have  said,  the  action  is  not  in  assumpsitj  but  in  tort,  for 
wrongfully  taking  the  horse  to  pasture,  and  permitting  it  to 
remain  there,  knowing  that  the  pasture  and  the  other  horses 
therein  were  diseased,  and  giving  no  notice  to  the  plaintiff  of 
that  fact.  It  being  a  tort,  the  court  very  properly  held  that 
a  recovery  could  be  had  against  the  person  committing  the 
wrong,  and  was  not  in  error  in  directing  that  no  recovery 
could  be  had  against  William  Ten  Eyck. 

It  is  further  contended  by  defendant's  counsel  that  there 
was  no  competent  evidence  that  the  horse  died  by  diseasOi 
and  that,  even  if  she  did  die  of  this  distemper,  there  was  no 
competent  evidence  tending  to  show  that  she  contracted  it  in 
defendant's  pasture.  There  was  some  competent  evidence 
tending  to  ^how  these  facts,  and  it  is  not  for  this  court  to  say 
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what  weight  shall  be  given  to  the  evidence.  Thai  la  a  ^ee- 
iion  solely  in  the  province  of  the  jniy. 

Error  is  also  assigned  upon  the  following  portion  of  the 
charge  of  the  oonrt  to  the  jnry:  "^It  is  nnqnestionablj  the 
duty  of  Mr.  Ten  Eyck  to  know  as  to  the  condition  of  the 
horses  that  he  had  in  pasture.  No  doubt  he  did  know.  He 
testified  that  he  examined  into  their  condition,  and  that, 
knowing  the  condition  of  the  horses.  If  yon  find  in  this  case 
from  11)6  testimony  that  horses  in  the  pasture  with  the  defend* 
ant  Charles  Ten  Eyck  were  afflicted  with  the  distemper,  im- 
mediately before  or  at  the  time  the  plaintiff's  horse  was 
brought  there  and  was  received  by  the  defendant,  and  that  the 
disease  was  likely  to  be  or  might  be  communicated  to  the 
plaintiff's  horse,  and  if  you  find  that  the  disease  was  there  at 
the  time  that  the  plaintiff's  horse  was  taken  to  Charles  Ten 
Eyck's,  and  that  the  defendant  Charles  Ten  Eyck  knew,  or 
ought  to  have  known,  that  the  disease  was  prevalent  in  his 
pasture,  then  it  was  his  duty  to  have  informed  the  plaintiff's 
agent  of  that  fact;  and  if  the  plaintifl^s  horse  took  the  dis- 
temper at  the  defendant's  place,  from  contact  with  diseased 
horses  or  by  infection,  and  in  consequence  thereof  died,  plain- 
tiff  ia  antitled  to  recover  what,  under  the  judgment  cdT  Ihe 
jury,  under  the  evidence  in  the  case,  the  horse  was  fairly 
worth,** 

We  find  no  emr  in  this  ruling.  Under  the  drourostances 
ef  the  ease,  the  law  was  properly  stated  by  the  courti  and  we 
think,  under  the  testimony  of  the  defendant^  that  he  did 
know  that  there  was  disease  among  the  horses  in  his  pasture 
at  the  time  the  plaintiff's  horse  was  turned  in  there.  He  tes- 
tified  that  there  was  a  common  disease  among  the  colts  in 
the  pasture  there,  called  a  '* distemper,"  all  along  during  the 
summer  before,  and  that  he  took  from  the  pasture  one  of  the 
horses,  put  it  into  the  bam,  and  cared  for  it  until  it  got  well. 

There  is  some  question,  also,  as  to  whether  the  court  prop- 
erly instructed  the  jury  that  they  might  find  that  William 
Ten  Eyck  acted  as  agent  of  Charles  Ten  Eyck  in  relation  to 
this  pasture.  There  was  some  evidence  in  the  case  tending 
to  diow  this  &ct,  and  the  court  was  not  in  error  in  leaving 
ttie  qwestkm  to  be  determined  by  the  jury. 

Ther«  is  also  error  assigned  upon  the  ruling  of  the  court  in 
admitting  testimony  as  to  the  value  of  the  horse.  We  find 
no  error  in  these  rulings,  and  shall  not  discuss  the  other 
questions  raised. 
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The  jadgment  of  the  court  below  must  be  affirmed  with, 
costs.  

AmKAiA — LiABiuvr  sv  Aoxbtsb  iob  thb  Spbbad  of  IimKnTous  Dn- 
■Ass.  —  Plaintifl^  haTing  agreed  to  pasture  defendant's  sheep,  tuned  them 
into  a  field  separated  by  an  insaffioient  fence  from  the  field  of  S.,  part  «C 
which  it  was  the  dn^  of  the  plaintiff  to  keep  in  repair.  The  sheep  haring 
eeoaped  into  S/s  field,  and  become  diseased  from  eontaot  with  other  sheep, 
the  eoart  decided,  in  an  action  to  account  for  agistment,  that  plaintiff  was 
gnilty  of  negligence  in  soffering  the  sheep  to  escape^  and  that  defendant 
might  reooap  damages:  Sargent  v.  Slack,  47  Vt.  674;  19  Am.  Rep.  186,  and 
■oto.     Compare  Baton  ▼.  Winnie,  20  Mich.  156;  4  Am.  Rep.  377. 

SvNPAT  —  Illeoal  Ck>NTKA(7r.  — It  is  no  bar  to  an  action  on  an  account 
stated  that  the  defendant's  indebtedness  was  for  liqnors  sold  by  plaintiff  on 
Sunday,  eontrary  to  law,  if  the  aoconnt  was  not  stated  on  Sunday:  Melehoir 
MeCart^,  SI  Wis.  262;  11  Am.  Rep.  605.  Where  the  owner  of  a  horse  let 
II  sn  Sunday  to  be  driTcn  for  pleasure  to  a  particular  place,  and  the  hirer 
^beve  it  to  a  different  place,  and  injured  it,  the  owner  can  maintain  an  no- 
tion of  tort  for  conrersion  of  the  horse,  notwithstanding  the  eontmot  of  hir- 
ing was  illegal  and  Toid:  ffaU  t.  Ooreoran,  Vfl  Mass.  251|  9  Am.  Rep.  SQL 
Oimpare  Parh&t  t.  Lainar,  60  Me.  028;  11  Aol  Repu  210^  and  w/^ 
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OnroBATioiis— AvTHOBirr  of  P&niDurr  as  Aobht  nr  Bmunmia  ICnr. 
^The  president  of  a  lumber  manufaetoring  oorporatioiiy  in  the  aotive 
management  of  its  business,  and  in  the  abaenoe  of  proof  of  any  limitao 
ticn  to  employ  men,  or  that  authority  in  referenoe  thereto  had  been  eon- 
ferred  upon  any  other  person,  has  authori^  to  employ  men  by  the  loasoa 
in  the  business  of  the  corporation. 

06BF0RATI0NB— AvTHORTTT  OF  Pbesidxkt  AS  AoniT.  —The  president  of  n 
manufacturing  corporation,  who  ia  in  the  aotlTe  oondnot  and  manage* 
ment  of  the  business,  must  be  presumed  to  have  all  the  powers  of  any 
agent  exercising  like  control  and  management^  and  to  haTO  anthoritry  to 
do  what  is  usually  and  ordinarily  done  by  such  agents  or  managera. 

Corporations  —  Power  or  Aobnt.  — The  primary  intention  of  a  corporm- 
tion  in  employing  an  agent  is^  that  he  shall  be  enabled  to  aooompliah 
the  purposes  of  the  agency,  and  other  persons  are  iuTited  to  deal  witii 
such  agent  upon  that  understanding. 

OoKPORATioNs  — AuTHORrnr  or  PRmDurr  as  Aoxht. — The  faot  that  a 
person  having  the  active  conduct  of  the  business  of  a  corporation  ia  ^fft 
its  president  does  not  operate  as  a  limitation  upon  the  powers  naoally 
ezerdsed  by  its  general  agents  or  managers.  His  anthori^  is  not  lim- 
ited to  that  possessed  by  virtue  of  his  office  as  presidenti  bat  is  laoidsnt 
to  the  management  of  the  business. 

HanchMy  Starkj  and  Hanchett^  for  iho  appellant 
0.  E.  Pierce^  for  the  respondent. 
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If  cGrath,  J.  Ceeder  sues  for  wages,  claiming  a  hiring  for 
the  season  of  1889  at  13.60  per  day,  and  setting  up  a  di^ 
charge  without  cause  before  the  expiration  of  his  time. 

One  Aiken  says  that,  in  the  spring  of  1889,  H.  M.  Loud, 
who  was  the  president  of  the  company,  instructed  him  to  go 
to  Bay  City,  and  employ  two  sawyers  for  the  season,  at  $3.25 
per  day  each;  that  he  went  to  Bay  City,  but  was  unable  to 
get  his  men  at  less  than  $3.60  per  day,  and  sent  word  to  Loud 
by  one  Chase,  and  wired  Peterson,  who  was  the  superintend- 
ent of  the  mill,  to  meet  Chase;  that  he  received  the  reply  tel- 
egram the  same  evening,  and  employed  plaintiff  and  another 
for  that  season  at  $3.60  per  day.  He  was  not  allowed  to  give 
the  contents  of  the  telegram,  but  after  stating  the  employ- 
ment, he  was  asked:  '*Did  you  have  any  instructions  from 
Mr.  Loud  to  make  such  an  arrangement?  "  and  replied:  ^  Yes, 
I  did.'' 

Ceeder  testifies  to  his  employment  by  Aiken  for  defendant 
at  $3.50  per  day  for  the  season;  that  ^*  he  [Aiken]  came  there 
with  the  telegram  from  H.  M.  Loud  and  Sons  Lumber  Com- 
pany. He  read  it  over  at  the  house That  was  Tuesday. 

....  I  left  Bay  City  on  the  7th  of  May,  and  arrived  at  Oscoda 
that  night,  about  6  o'clock.  Upon  my  arrival  I  saw  Mr.  Loud, 
and  gave  him  a  letter  that  Mr.  Aiken  had  given  me.  He  saySi 
*  All  right;  you  are  the  two  sawyers.'  Says  I,  ^  Yes.'  •  •  .  • 
Then  Mr.  Loud  said,  ^  Look  around  town,  and  I  will  see  Mr. 
PeteiBon  to-morrow,  and  give  you  work.' " 

That  he  went  to  work  on  the  10th  of  May,  and  worked  un- 
til July  6th,  when  he  was  discharged  without  cause;  that  in 
June  plaintiff  and  Paul  Lemme,  who  was  hired  with  plaintiff^ 
were  in  the  office  of  the  company,  and  Loud  was  present,  but 
witness  was  not  sure  that  Loud  heard  the  conversation;  that 
Lemme  asked  Peterson  if  he  was  going  to  pay  $8.50  per  day 
for  the  season,  and  Peterson  said :  ^  Yes;  that  is  the  under* 
standing";  that  plaintiff  could  not  get  work  till  the  29th  of 
July,  when  he  obtained  employment  at  $2  per  day  for  the 
balance  of  the  season. 

He  was  paid  at  the  rate  of  $8.60  per  day  up  to  and  includ- 
ing the  fifth  day  of  July,  and  it  is  admitted  that,  if  entitled 
to  a  verdict  at  all,  he  was  entitled  to  $222.50,  the  amount 
found  to  be  due  by  the  jury. 

The  defendant  raised  two  questions  of  fact  upon  the  trial: 
1.  That  Aiken  was  not  instructed  to  employ  plaintiff  for  the 
season;  2.  That  plaintiff  was  discharged  for  cause.    Both  of 
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these  questions  have  been  settled  by  the  verdict.  The  only 
question  raised  here  is,  that  defendant  is  a  corporation;  that 
this  is  not  a  case  of  the  ordinary  employment  of  labor  for  the 
necessities  of  the  company,  but  a  special  contract  for  the  en- 
tire season,  and  it  was  not  shown  that  the  president  had  any 
authority  to  make  such  a  contract  No  testimony  was  offered 
tending  to  show  that  any  limitation  upon  the  president's  pow- 
ers with  respect  to  the  employment  of  men,  nor  was  there  any 
testimony  offered  to  show  that  any  authority  had  been  con- 
ferred upon  any  particular  person  with  reference  to  the  same 
subject.  It  appears  that  Loud  was  in  open  and  notorious 
charge  of  the  business,  and  was  there  in  the  office  from  day  to 
day,  directing  its  conduct  The  business  of  the  corporation 
was  the  manufacture  of  lumber. 

A  president  of  a  manufacturing  company,  who  ia  in  the 
active  conduct  and  management  of  the  business,  must  be  pre- 
sumed to  have  all  the  powers  of  any  agent  exercising  like 
control  or  management,  and  to  have  authority  to  do  what  is 
usually  and  ordinarily  done  by  such  agents  or  managers. 
The  primary  intention  of  a  corporation  in  employing  an  agent 
is  that  he  shall  be  enabled  to  accomplish  the  purposes  of  the 
agency,  and  other  persons  are  invited  to  deal  with  the  agent 
upon  that  understanding. 

In  Adams  Mining  Co.  t.  Senier^  26  Mich.  73,  76,  referring 
to  the  powers  of  a  mining  agent,  this  court  say:  *^  We  are  not 
satisfied  that  any  testimony  would  be  needed  to  show  the  ex- 
tent of  the  ordinary  powers  of  an  agent  in  charge  of  such  a 
mine*  The  authority  of  such  officers  must,  within  the  usual 
range  of  business  at  least,  be  recognized  judicially,  like  thai 
of  bank  cashiers,  vessel  captains,  and  other  known  agents. 
The  mining  law  recognizes  agents  by  name,  as  known  repre* 
sentatives  on  whom  process  may  be  served.  They  are  the 
persons  who  have  charge,  personally,  of  the  local  business  at 
the  mines,  and  are  necessarily  to  be  treated  in  law  as  general 
agents,  to  do  all  that  is  fairly  within  the  scope  of  corporate 

business  in  conducting  the  operations  in  that  locality 

The  business  could  not  be  conducted  at  all  without  a  very  wide 
discretionary  power.  There  is  no  reason,  and  can  be  no  legal 
principle,  which  will  put  the  agent  of  a  corporation  on  any 
different  footing  than  the  agent  of  an  individual  in  regard  to 
tiie  same  business.  A  general  agent  needs  no  instruotiona 
the  range  of  his  duties,  and  any  limitations  on  his 
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QBual  powers  would  not  bind  others  dealing  with  him,  and 
not  warned  of  the  restriotionB.^ 

The  fact  that  a  person  having  the  general  direction  and 
Mti^e  eondnot  of  the  business  of  a  corporati<m  is  also  its  pres- 
ident does  not  operate  as  a  limitation  of  the  powers  usually 
exercised  by  such  agents  or  managers.  His  authority  is  not 
limited  to  that  possessed  by  virtue  of  his  ofSce  as  president, 
but  10  incident  to  the  management  of  the  business.  The  case 
is  clearly  within  the  principle  laid  down  in  Adams  Mining  Co. 
V.  SefUsTf  cited  above.  See  also  Eureka  Iron  Work$  v.  Brana- 
han,  eO  llich.  832;  Whitaker  v.  KUroy,  70  Mich.  685. 

TIm  judgment  is  affirmed,  with  costs  to  plaintiff. 

Cemrcmjouam — Fowkbs  ov  tbe  FRmown  oa  Makaoimu  Aanrr.— 
prwdent  of  a  ewpontion  may,  without  azpreM  authority,  do  any  aoli 
to  Miry  on  tha  buamoM  of  the  oorporatioii:  Bhemum  efc.  Gx  t. 
Bmlgari^  48  Kan.  S92;  19  Am.  St  Rep.  137;  MUeheU  ▼.  Dted9,  49  HL  416; 
96  Am.  Dao.  621,  and  note;  WaMmm  ▼.  NcuikMi  eU.  B.  R.Ch^2  Hoad, 
638;  76  Am.  Dm.  784|  Okieago,  BmrJimgUm  eie.  JL  JLOo,w.  Ookman,  18  IH 
S97;  68  Am.  Dm.  644»  and  note.  The  aotB  of  the  president  of  a  oorporation 
done  m  the  management  of  the  bnsiness,  and  within  the  soope  of  hii  anthor- 
Ity,  are  tha  aeli  of  the  oorporation:  MarlaU  ▼.  Levtt  He  Co,,  10  La.  683;  2E9 
Dm.  468;  JTcnfon  iM  Oo.  t.  Bwma$i,  84  Ey.  480;  LoMxuUr  Oowiiif  t. 
«to  A  A  Cb..  S8&  a  133;  8Ub$  t.  Jathiia  Emd^  M.   IF.,  86  OaL 
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OBMHAsaa  —  RBAS0KABLCNI8B  —  RiaTRAiNT  €9  Trads  —  DiiORnmrA- 
noil.  —  A  mnnioipal  ordinance  requiring  a  hawker  or  peddler  who 
iraTela  on  foot  to  pay  a  lioenM  of  ten  dollars  for  the  first  day  and  five 
dollara  for  each  snbeeqnent  day,  and  if  traveling  with  one  horse,  twenty 
dollars  and  fifteen  dollars,  and  if  traveling  with  two  or  more  horses, 
twontj-fivo  dollars  and  fifteen  dollars,  for  the  first  and  all  snbseqnent 
days.  Is  invalid,  as  nnreaaonable  and  in  restraint  of  trade,  and  m  dis- 
eriminating  betwMn  residents  and  non-residents  of  the  oity. 

J^Dvmn  ov  PBAin— LxABnJTT  tob  Judicial  Srsob.  « A  jnstiM  of  the 
poaoe^  aeting  in  good  faith  and  having  jnrisdiotion  of  the  person  and  of 
the  aabjeet-matter,  ia  not  civilly  liable  in  damages  for  error  of  jndg- 
meot  bk  holding  an  nnoonstitntional  ordinance  valid  and  enforcing  it  by 
imprisoning  the  violator  of  it.  Nor  is  the  officer  liable  who  makes  the 
arrest  in  snch  oasa. 

lavnaoB  Comeni  —  Lumurr  ioe  Jitdioial  Bbbobs.  —  Inferior  tribunals 
hava  a  right  to  exercise  their  honest  judgment  in  pasemg  npon  all  ques- 
tiona  preasnted  to  them;  and  when  tbey  have  so  exercised  it,  they  are 
axempt  from  eivil  liability  for  errors,  althongh  snch  errors  resnlt  in  de- 
priving the  citiaen  temporarily  of  bis  liberty.    His  only  remedy  Is  by 
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T,  A.  E.  and  J.  C.  Weadock,  for  the  appellants. 
Oallagher  and  Barry^  for  the  respondent. 

Grant,  J.  Plaintiff  obtained  a  verdict  and  judgment 
against  defendants  for  false  imprisonment  for  $450. 

Defendant  Mangan  was  the  police  justice  of  Bay  City,  and 
defendant  Catlin  was  a  policeman.  One  Michael  Tanney 
entered  a  complaint  against  the  plaintiff,  charging  him  with 
a  violation  of  a  city  ordinance  in  regard  to  hawking  and  ped- 
dling. A  warrant  was  issued  by  the  justice,  and  placed  in 
the  hands  of  Catlin,  who  executed  it  by  arresting  plaintiff 
and  bringing  him  before  the  justice  for  trial.  The  trial  was 
adjourned  three  days,  and  plaintiff  permitted  to  go  on  his 
own  recognizance.  He  waived  a  trial  by  jury,  was  convicted, 
sentenced  to  pay  a  fine  of  one  hundred  dollars,  and  in  default 
thereof,  that  he  be  confined  in  the  county  jail  until  the  pay- 
ment thereof,  not  exceeding  ninety  days.  He  refused  to  pay 
the  fine,  and  was  committed  to  jail,  where  he  remained  foor 
days,  after  which  he  was  released  on  an  appeal  bond,  having 
appealed  his  case  to  the  circuit  court  Plaintiff  employed  an 
attorney  upon  the  trial  of  the  cause  before  the  justice,  who 
there  claimed  that  the  ordinance  was  unconstitutional  and 
void. 

The  justice  had  jurisdiction  of  the  person  and  of  the  sob* 
ject-matter  of  the  suit  It  is  not  claimed  that  the  defendants 
acted  in  bad  faith.  On  the  contrary,  it  is  manifest  that  both 
acted  honestly,  and  in  the  belief  that  they  were  in  the  pei^ 
formance  of  their  official  duties.  The  violation  of  the  cvdi- 
nance  by  plaintiff  is  conceded.  The  sole  question  raised 
before  the  justice  was  upon  the  validity  of  the  ordinanoe. 
The  defendant  Mangan,  in  the  exercise  of  his  honest  judg- 
ment, held  it  valid,  and  the  defendant  Catlin  acted  upon  a 
warrant  and  commitment  fair  upon  their  face. 

The  ordinance  required  every  person  soliciting  a  license  as 
a  hawker  or  peddler  to  pay  ten  dollars  for  the  first  day,  and 
five  dollars  for  each  subsequent  day,  if  he  traveled  on  foot; 
if  he  traveled  with  one  horse,  twenty  dollars  for  the  first  day, 
and  fifteen  dollars  for  each  subsequent  day;  if  he  traveled  with 
two  or  more  horses,  twenty-five  dollars  for  the  first  day,  and 
fifteen  dollars  for  each  subsequent  day.  We  think  the  ordi- 
nance invalid,  on  account  of  its  unreasonableness.  Practi- 
eallyi  if  enforced,  it  would  amount  to  a  prohibition  of  the 
br.^iness.      The    ordinance  is    objectionable    upon    another 
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ground,  viz.,  it  makes  an  nnjust  diBcrimination  between 
residents  of  Bay  City  and  non-residents.  It  practically  ex* 
empts  residents  from  its  provisions,  while  imposing  so  nnjust 
and  unreasonable  a  license  npon  non-residents.  Counsel  for 
the  defendants  did  not  seriously  contend  for  its  validity. 

The  main  question  is.  Are  these  defendants  to  be  held  re- 
sponsible in  a  civil  action,  —  the  one  for  bis  judicial  deter- 
mination, and  the  other  for  executing  a  warrant  issued  by  a 
court  of  competent  jurisdiction?  Plaintiff's  counsel  state 
their  position  as  follows:  '*  Officers  acting  under  unconstitu* 
tional  laws  are  liable,  no  matter  how  innocently  they  may  act, 
nor  how  ignorant  they  may  be  of  the  invalidity  of  their  pro* 
oess.  It  is  a  fundamental  rule  in  the  law  of  torts,  that  no 
matter  how  good  the  faith  of  the  wrong-doer,  nor  how  ear- 
nestly  he  may  believe  that  his  acts  are  justified,  he  must  re- 
spond in  damages  to  the  party  on  whom  he  has  inflicted  the 
wrong.*' 

This  statement,  under  all  the  authorities,  must  be  confined 
to  inferior  judicial  officers.  It  is  conceded  that  circuit  judges 
cannot  be  held  liable  in  a  civil  action  for  any  judicial  deter- 
mination, although  such  determination  results  in  depriving 
the  citisen  temporarily  of  bis  liberty.  Circuit  judges  are 
usually  men  of  experience  and  education  in  the  law,  while 
justices  of  the  peace  seldom  have  any  legal  education  or 
training.  Upon  what  reason  should  the  former  be  held  ex- 
empt from  liability  for  their  errors,  while  the  latter  must  be 
severely  punished  for  honest  errors  of  judgment?  I  can  find 
00  reason  in  such  distinction* 

In  the  case  of  Ortman.Y.  Oreenmat^  4  Mich.  291,  this  court 
severely  censured  a  justice  of  the  peace  for  holding  an  act  of 
the  legislature  unconstitutionaL  In  that  decision  the  court 
said:  ^  We  regret  that  any  magistrate  should,  in  the  course 
of  his  official  duty,  presume  to  do  that  which  the  highest 
judicial  tribunals  of  the  land  do  with  great  caution,  and  only 
after  the  most  mature  deliberation." 

It  is  evident  that,  under  this  rule,  justices  of  the  peace  would 
seldom  bold  an  ordinance  or  act  of  the  legislature  valid  were 
its  unconstitutionality  challenged  in  the  interest  of  a  re- 
spondent charged  with  crime.  If  these  inferior  officers  are 
to  be  held  liable  in  one  case,  it  follows  that  they  must  in  all; 
and  a  justice  of  the  peace  could  therefore  be  held  liable  for 
binding  a  person  over  to  the  circuit  court  for  trial,  if  it  should 
afterwards  be  held  by  the  appellate  court  that  the  act  under 


140  Brooks  v.  Makgan.  [Mich. 

which  he  waB  arrested  waa  unconstitutional.    Public  policy, 
in  my  judgment,  forbids  the  adoption  of  such  a  rule. 

In  all  criminal  prosecutions  there  are  two  parties  inter- 
ested, viz.,  the  accused  and  the  people.    It  is  inevitable,  under 
any  criminal  procedure,  that  innocent  persons  will  sometimes 
be  arrested  and  tried.    Judicial  officers  are,  and  must  of 
necessity  be,  intrusted  with  the  iuYestigation  and  trial  of 
offenses  against  the  laws  of  the  state,  and  in  such  cases  con- 
stitutional questions  must  frequently  arise  for  determination. 
When  these  officers  have  acted  in  good  faith  in  determining 
such  questions,  the  innocent  is  without  remedy.    The  consti- 
tution guarantees  no  man  immunity  from  arrest.     It  guar- 
antees him  a  fair  and  impartial  trial.    It  has  provided  him 
with  appellate  courts,  to  which  he  may  resort  for  the  correc- 
tion of  errors  committed  by  the  inferior  courts.    With  this 
be  must  be  content    These  inferior  tribunals  should  be  left 
to  the  exercise  of  their  honest  judgment,  and  when  they  have 
so  exercised  it,  they  are  exempt  from  civil  liability  for  errors. 
This  is  the  only  rule  which  can  secure  a  proper  administra- 
sion  of  our  criminal  laws.    The  interests  of  the  individual 
must  in  such  case  yield  to  the  interests  of  the  public.    This 
is  the  rule  adopted  by  the  supreme  court  of  Iowa:    Henke  v. 
McCord,  65  Iowa,  878. 

Judgment  reversed,  and  new  trial  ordered. 

HuMioiPAii  OoBroaATiom— VAUDirr  ov  OaDDrAVon— RxAsoHABUh 
MI88  —  DisoBiicnrATioir  —  Rmtbaint  or  Trade.  —  An  ordinanoa  in  fb- 
ttraint  of  trade  is  void:  Hughe$  T.  Reeorder*§  Comi^  75  Mich.  674;  13  Am.  8t 
Rep.  476,  and  note;  Chaddoek  ▼.  Day,  76  Mioh.  627,  18  Am.  St.  Rep.  468^ 
and  note;  BarUtig  ▼.  Wm^  29  Wis.  307;  9  Am.  Rep.  677.  Ordiaaooee  pMMd 
by  the  governing  body  of  a  oity  mnst  be  reaaonable;  tb^  mutt  not  be  partial 
or  nnfair,  nor  make  special  or  unwarranted  dieoriminations:  Anderson  ▼.  C'Ui$ 
tf  Wellington,  40  Kan.  173;  10  Am.  St  Rep.  176;  ffffde  Park  ▼.  Cofion,  132 
HL  100;  State  v.  Howe,  72  Md.  648.  An  ordinanoe  whieh,  by  its  eff»ol» 
grant!  privileges  to  a  certain  olaae  is  void:  OUgqf  ShrmepoH  v.  Le^g,  96  La. 
Ann.  671;  21  Am.  Rep.  663;  State  v.  Sddemnm.  42  La.  Ann.  1166.  As  to 
the  validity  of  ordinances  in  general,  see  aztended  nota  to  Jfttna  v.  Dcarid' 
aon,  16  Am.  Rep.  191-198. 

JusncK  or  Pbacb — Liabh^tt  vob  Judicial  Brboh.— No  action  lies 
lor  a  jndioial  act:  Tontf^m  v.  Scmde,  8  Wend.  402;  24  Am.  Dec  46^  and 
DOte;  Jonee  v.  Hughee,  6  Saig.  ft  R.  298;  9  Am.  DMi  864|  Qr^mr^  v* 
Bnwm.  4  Bibb,  28;  7  Am.  Dm.  781,  andnofea^ 
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Pboplb  v.  Wagnbb, 

m  MicmoAV,  194.] 

MmnopAi  OcxBTOKAnoiis— OsDivAwni  KiouLAnvo  Wnoay  ov  Bbbao 
liOATXB.  —  An  ordiiuuioo  providing  that  ftll  bread  of  orery  datoriptioa 
mannfaotared  by  the  bakara  of  the  city  shall  be  made  into  loarea  of  one^ 
two^  and  fonr  ponndi^  Hid  no  other,  aroirdnpois  weight,  and  that  no 
baker  shall  make  for  sde^  or  shall  sell  or  ozpooe  for  sale,  any  bread  that 
shall  bo  dofioiont  in  weight,  bnt  notattompting  to  fix  the  price  of  bread, 
is  valid,  and  within  the  provisions  of  a  charter  empowering  the  common 
oonnoil  to  "direct  and  regulate  the  weight  and  quantity  of  bread,  the 
siae  of  the  loaf,  and  the  inspecting  thereof." 

M UHiciPAi.  CoBFORATioiis  —  Qbdikancb.  —  CoDstitotional  provisions  re- 
lating to  the  titlo  of  laws  pssssd  by  the  legislatars  do  not  apply  to  city 
ordinances. 

Fouca  Power — Prstsittion  of  Fraud.  —  The  state  may  institute  any 
reasonable  preventive  remedy  when  the  frequency  of  fraud,  or  the  diffi- 
•olty  axperienced  by  individuals  in  circnmvonttng  it^  is  so  great  that  no 
other  means  will  prove  e£Soacious» 

FlouoB  PowRR  — BxTBMT  OF.  —The  poliee  power  of  the  stato  is  not  oonfined 
to  regulations  looking  to  the  preservation  of  life,  health,  good  order, 
and  decency.  Laws  providing  for  the  detection  and  prerention  of 
imposition  and  fraad,  sa  a  general  proposition,  are  frso  from  ooostita* 
tiooal  objoctioo. 

WUliam  Loot  and  H.  F.  Chipman^  for  the  appellanti. 

CharU$  W.  CoMgrain  and  CharU$  8.  MeDonaU^  to  tha 
people. 

McGrath,  J.  These  eases  come  from  the  recorder's  court 
•f  the  city  of  Detroit  by  writ  of  eertiorarij  defendants  hating 
been  convicted  ot  a  Tiolation  of  a  dty  ordinance.  By  sttpo* 
lation,  the  cases  come  up  on  one  record. 

Defendants  are  bakers,  and  are  charged  with  making  to 
salOy  selling,  and  offering  for  sale  bread  that  was  deficient  in 
weight  under  the  ordinance. 

The  ordinance  is  entitled  **An  ordinance  relatiye  to  the 
manafactnre  and  sale  of  bread."  The  ordinance  provides 
that  it  shall  not  be  lawfal  for  any  person  to  carry  on  the  trade 
or  business  of  baker  without  first  having  obtained  from  the 
common  council  a  permit  for  that  purpose.  It  next  pre- 
scribes how  the  permit  shall  be  obtained,  and  that  the  clerk 
shall  keep  a  record  of  the  permits  granted.  It  then  concludes 
as  follows:  — 

"  Sec.  4.  An  bread  of  every  description  manufactured  by 
the  bakers  of  this  city  for  sale  shall  be  made  of  good  and 
wholesome  flour  or  meal,  into  loaves  of  one  pound,  two 
pounds,  and  four  pounds,  and  no  other,  avoirdupois  weight; 
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and  DO  baker  Bhall  make  for  tale,  or  shall  sdl  or  expose  for 
sale,  any  bread  that  shall  be  deficient  in  weight  according  to 
the  requisitions  prescribed  in  the  preceding  section  of  this 
chapter;  provided  alirays,  that  such  deficiency  in  the  weight 
of  such  bread  shall  be  ascertained  by  the  sealer  of  weights 
and  measures,  by  weighing  or  causing  to  be  weighed  in  his 
presence,  within  eight  hours  after  the  same  shall  have  been 
baked,  sold,  or  exposed  for  sale;  and  provided  further,  that 
whenever  any  allowance  in  the  weight  shall  be  claimed  on 
account  of  any  bread  having  been  baked,  sold,  or  exposed  for 
sale  more  than  eight  hours,  as  aforesaid,  the  burden  of  proof 
in  respect  to  the  time  when  the  same  shall  have  been  baked, 
sold,  or  exposed  for  sale  shall  devolve  upon  the  defendant  or 
baker  of  such  bread. 

*'  Sec.  6.  The  sealer  of  weights  and  measures,  under  the 
direction  of  the  chief  of  police,  shall  be  inspector  of  bread; 
and  it  shall  be  his  duty,  and  he  is  hereby  authorized  and  re- 
quired, from  time  to  time,  and  not  less  than  once  in  each 
month,  at  all  seasonable  hours,  to  enter  into  and  inspect  and 
examine  every  baker's  shop,  storehouse,  or  other  building 
where  any  bread  is  or  shall  be  baked,  stored,  or  deposited  or 
offered  for  sale,  and  to  inspect  and  examine  all  bread  found 
therein,  and  also  to  stop,  detain,  and  examine,  in  any  part  of 
said  city,  any  person  or  persons,  wagons  or  other  carriages, 
carrying  any  loaf  of  bread  for  the  purpose  of  sale,  and  weigh 
the  same,  and  determine  whether  the  same  are  in  violation  of 
the  true  intent  and  meaning  of  this  chapter;  and  if  the  said 
inspector  shall  find  any  bread  not  conformable  to  the  direc- 
tions herein  contained,  or  any  part  of  them,  he  shall  make 
complaint  thereof  for  the  purpose  of  having  such  person  prose* 
cuted  according  to  law. 

'*  Sec.  6.  No  person  or  persons  shall  obstruct^  or  in  any 
manner  impede  or  willfully  delay,  the  said  sealer  of  weights 
and  measures  in  the  executi<m  of  his  duties  under  this  ordi- 
nance, either  by  refusing  him  or  delaying  his  entrance  or  ad- 
mission into  any  of  the  places  above  mentioned,  or  refuse  or 
omit  to  stop  their  wagon  or  carriage  as  aforesaid,  whereby  the 
due  execution  of  this  ordinance,  or  any  part  of  it,  shall  be 
impeded  or  obstructed. 

"  Sec.  7.  Any  violation  of  any  of  the  provisions  of  this 
ordinance  shall  be  punished  by  a  fine  not  to  exceed  fifty  dol- 
lars and  the  costs  of  prosecution,  and  the  offender  may  be 
imprlBoned  in  the  Detroit  house  of  correction  until  the  pay- 
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nMnt  thereof;  proTided  always,  that  the  term  of  snch  im- 
prisonment shall  not  exceed  the  period  of  six  months." 

The  defendants  insist^ —  1.  That  matters  contained  within 
the  body  of  the  ordinance  are  not  within  its  title;  2.  That  by 
the  ordinance  private  property  is  taken  without  compensation; 
8.  That  the  ordinance  abridges  the  right  of  the  respondents 
to  manafactnre  loaves  of  bread  of  such  sise  or  weight  as 
they  may  deem  most  salable;  i.  That  it  cartails  defendants' 
boldness,  and  places  a  limitation  upon  the  capacity  of  re- 
spondents to  carry  on  a  lawful  business;  6.  That  the  ordi- 
nmnee  is  not  within  the  police  powers  of  the  state. 

There  is  no  force  in  the  first  objection,  as  the  provisions  of 
the  ordinance  are  clearly  within  the  scope  of  its  title.  It  has 
been  held  that  the  constitutional  provisions  relating  to  the 
title  of  laws  passed  by  the  legislature  do  not  apply  to 
otdlnances  enacted  by  a  common  council  of  a  city:  People  v. 
Hanrahan,  76  Mich.  611,  616. 

The  ordinance  does  not  provide  for  the  taking,  seizing,  or 
destruction  of  short-weight  bread.  It  does  prohibit  the  sale 
of  bread  which  is  deficient  in  weight  The  same  objection 
might  be  made  to  ordinances  prohibiting  the  importation  of  in- 
fected rags,  or  the  sale  of  diseased  cattle,  or  of  unsound  beef, 
or  of  decayed  vegetables,  or  of  illuminating  oils  which  are 
below  the  standard  test,  or  of  watered  milk. 

In  Wheeler  v.  Ru99ett^  17  Mass.  258,  it  was  held  that  no  re* 
covery  could  be  had  for  the  price  and  value  of  shingles  which 
were  not  of  the  statutory  dimensions.  In  EaJUm  v.  Kegan^  1 14 
liass.  438,  it  was  held  that,  in  view  of  the  statute  requiring 
oats  and  meal  to  be  sold  by  the  bushel,  no  recovery  could  be 
had  for  the  price  and  value  of  those  articles  when  sold  by  the 
bac* 

It  is  claimed  by  defendants  that,  in  order  to  get  a  pound  of 
baked  bread,  they  are  compelled  to  pot  into  the  oven  more 
than  a  pound  of  dough,  and  that  the  process  of  baking  reduces 
the  weighty  and  when  asked  what  it  is  that  evaporates,  they 
reply,  **  Water.**  But  they  say  the  process  of  baking  is  not 
always  uniform;  that  the  oven  may  be  too  hot,  in  which  case 
the  bread  crusts  or  skins  quickly,  retaining  the  moisture,  and 
again,  it  may  be  too  cold,  in  which  case  the  bread  dries  up, 
rather  than  bakes,  and  in  order  to  insure  a  pound  loa^  the 
latter  contingency  must  be  provided  against,  and  the  weight 
of  the  dough  must  always  be  regulated  accordingly;  that 
fermentation  is  not  always  regular,  and  when  it  reaches  a 
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certain  point  the  dough  mast  be  put  into  the  OTen,  without 
reference  to  the  condition  of  the  oven;  that  the  outting  up  of 
the  dough,  the  weighing  of  it,  and  its  transfer  to  the  oven  ia 
necessarily  hurried,  and  the  scales  are  liable  to  beoome 
clogged  or  affected  by  dust 

Notwithstanding  all  the  difficulties  suggested  by  reqiond« 
ents,  the  evidence  shows  that  the  bread  inspector  has  been 
diligent  in  the  performance  of  his  duties;  had  frequently^ 
visited  the  several  bakeries  of  defendants,  and  but  one  of 
these  defendants  has  before  this  time  been  complained  of,  and 
that  was  fifteen  years  ago;  and  it  is  admitted  by  defendants, 
not  only  that  the  ordinance  may  be  complied  with,  but  thai 
the  short-weight  bread  discovered  by  the  inspector  was  mad# 
for  the  very  purpose  of  testing  the  validity  of  this  (^inance^ 
and  after  the  authorities  had  caused  complaint  to  be  made 
against  defendants,  they  resumed  the  former  manner  of  doing 
business,  and  made  their  bread  in  accordanoe  with  the  pro* 
visions  of  the  ordinance. 

Again,  it  is  claimed  that  a  barrel  of  flour  will  make  260 
loaves  of  bread,  and  that  it  is  impossible  to  distribute  an 
ordinary  advance  in  price  of  flour  over  this  product;  in  other 
words,  that  the  price  of  a  loaf  of  bread  cannot  be  advanced  a 
fraction  of  a  cent.  This  difficulty  afiects  the  retail  dealer  more 
than  the  wholesaler.  It  has  to  be  met  in  the  sale  of  a  pound 
of  nails,  of  a  dozen  buttons,  or  of  a  paper  of  needles,  as  well 
as  in  the  sale  of  a  loaf  of  bread.  Tiie  ordinance  does  not 
attempt  to  regulate  the  price  of  the  commodity.  That  is  not 
necessarily  fixed  with  reference  to  flour  at  its  cheapest  price, 
so  that,  until  the  price  of  flour  is  reduced  until  it  reaches  a 
point  where  the  reduction  may  be  distributed,  the  dealer  gets 
the  advantage  of  the  reduction,  and  when  it  advances  abofie 
the  standard  the  consumer  gets  the  advantage,  until  a  point 
is  reached  where  the  advance  may  be  added.  This  fluetua» 
tion  and  these  results  are  ordinary  incidents  of  trade; 

The  state  may  institute  any  reasonable  preventive  remedy 
when  the  frequency  of  the  frauds,  or  the  difficulty  ezpei^ 
ienced  by  individuals  in  circumventing  them,  is  so  great  that 
no  other  means  will  prove  efficacious:  Tiedeman's  Limitation 
of  Police  Power,  sec.  89,  p.  208. 

Bread  is  an  article  of  general  consumption.  It  is  usually 
sold  by  the  loaf,  and  the  individual  consumer,  in  the  majority 
of  cases,  buys  by  the  single  loaf.  Each  transaction  involves 
but  a  few  pennies,  although  the  number  of  individual  trans- 
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actions  in  a  large  city  reaches  each  day  into  the  thousands^ 
and  the  opportunities  for  fraud  are  frequent.  It  would  be 
practically  impossible  to  prevent  fraud  in  the  sale  of  short- 
lieight  loaves  if  the  matter  was  left  to  the  ordinary  legal  rem- 
edy  afforded  the  individual  consumer  for  fraud  or  deceit.  The 
amount  Involved  would  not  justify  a  resort  to  litigation.  Bales 
are  invariably  made  in  loaves  of  the  sice  of  one,  two,  or  four 
pound  packages,  and  the  ordinance  simply  takes  the  usual 
and  ordinary  packages  or  loaves  into  which  bread  is  made, 
and  fixes  the  standard  of  weight  of  each  package.  It  does 
not  prohibit  the  sale  of  bread  by  weight  if  it  overruns,  as  it  is 
claimed  it  sometimes  does,  nor  does  it  prohibit  the  exaction 
<d  an  increased  price  by  reason  of  the  additional  weight.  It 
does  not  prohibit  the  sale  of  a  half  or  a  quarter  or  any  other 
fraction  of  a  loaf. 

Our  statutes  not  only  fix  the  number  of  pounds  of  each  of 
the  various  commodities  that  shall  constitute  a  bushel,  but 
they  also  provide  that  a  ^  box  "  or  "  basket "  of  peaches  shall 
contain  one  third  of  a  bushel,  and  they  fix  the  size  of  a  *^  bar^ 
rel  '^  of  fruit,  roots,  or  vegetables,  and  they  may,  with  equal 
propriety,  fix  the  weight  of  a  package  or  loaf  of  bread. 

The  police  power  of  a  state  is  not  confined  to  regulations 
looking  to  the  preservation  of  life,  health,  good  order,  and 
decency.  Laws  providing  for  the  detection  and  prevention 
of  imposition  and  fraud,  as  a  general  proposition,  are  free 
from  constitntional  objection:  Tiedeman's  Limitation  of  Po- 
lice Power,  sec.  89,  p.  208. 

The  charter  of  the  city  of  Detroit  empowers  the  common 
eoanoil  to  *'  direct  and  regulate  the  weight  and  quantity  of 
bread,  the  size  of  the  loaf,  and  the  inspecting  thereof."  The 
ordinance  is  clearly  within  this  provision,  and  it  cannot,  un- 
der the  decision  in  People  v.  Armstrong^  73  Mich.  298,  16  Am. 
81  Rep.  678,  be  subjected  to  the  test  of  reasonableness. 

The  convictions  are  affirmed,  and  the  writ  dismissed. 


MtnnciPAii  CoKfcaATiom— ORDnrA^fOB. — Lawi  regnlating  tlM  form  of 
proceedings  and  the  eonstitational  provinont  relating  to  the  pahlio  statntw 
ef  the  ttata^  do  not  apply  to  mnnioipal  ordinances:  8kUe  T.  BpmtUt  42  Iju 
Ann.  IIIC;  21  Am.  St  Rep.  418,  and  note. 

MuNioiYAL  CosFOBATioNS — Ordivangib — Pouoi  PowxR.  —  The  potiot 
fover  of  the  stale  is  the  anthority  rested  in  the  leglslatore  hy  the  oonstitn- 
tiflo  to  enaet  all  whdleeome  and  reasonahle  laws  that  they  may  deem  eon- 
dncive  to  the  pablio  good:  StaU  t.  Moore,  104  N.  C  714;  17  Am.  8t  Rep. 
€86,  and  note.  An  ordinance  adopted  by  a  mnnioipal  corporation  under  an« 
ihority  delegated  to  it  by  the  legislature  has  the  same  force  and  effect  within 
AM.  Br.  Ksp.p  Vol.  XXIV.— 10 
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IIm  eorponto  Bmiii  m  a  ttatate  passed  by  tfa*  legislature  itself  s  VUbgB  qf 
Omikag$w.  Frederidt,  122 N.  T.  268;  19  Am.  St  Rep.  490^eadiioto.  Laws 
pfeveating  the  impositioii  of  fraud  in  the  sale  of  artidea  are  Talid  ezoroteea 
of  the  polioe  power  of  the  state:  State  r.  Oampbeli,  64  N.  H.  408;  10  Am. 
Bl  Rep.  419,  and  note.  It  is  clearly  within  the  legislatlTe  power  of  the 
■late  to  anthoriae  eity  ootineils  to  pass  ordinanoes  rsgnlating  the  sale  of  oooii- 
Bodttiee:  Bx  fforie  Byrd^  64  Ala.  17;  6  Am.  81  Rep.  828^  and  note.  AstoA- 
mte  prohibiting  the  sale  of  sparioos  artiolesa  thereby  preTonting  frand,  ia 
ititntionali  8*tmtr  r.  Ma^^  M  Ala.  96;  6  Am.  St  Rep.  63%  and 


Huntington  v.  Parkhqbst, 

[87  lilCHIOAlT,  88.] 

LANDLonD  AND  Tknant.— Onk  Wbo  Entbbs  into  PoasianoH  C9  Lahb 
UK  DEB  AN  Agreement  for  a  Lease,  ^hich  is  to  be  rednoed  to  wrttittg 
according  to  the  trrms  agreed  npon,  and  who  thereafter  pays  rent  for  two 
months  afid  then  refnses  to  execnte  snoh  lease,  nevertheless  beoomea  » 
tenant  either  at  will  or  from  year  to  year,  and  both  he  and  the  landlord 
acquire  rights  of  which  neither  can  be  divested  without  proper  notioe. 

Lbase  Void  by  the  Statute  of  Frauds  mat  be  Befbrredto  as  Show. 
ING  TUK  Intkntion  OF  THE  PARTIES,  and  it  hss  been  generally  held 
that  if  the  tenant  enters  and  occupies  the  property,  the  agreement  may 
be  looked  to  as  showing  the  terms  under  which  the  tenanoy  snbsiated 
in  all  respects,  except  as  to  the  duration  of  the  term. 

Tmkavcy  AT  Will  cannot  be  Tsbmutatsd  withouv  nn  NoKnn  pre- 
scribed 1  y  the  statute. 

Tenant  at  Will  Who  Abandons  thb  Leased  Prxmibbb  without  Jnatifl- 
able  canse,  and  without  giving  the  notioe  required  by  etatnte^  remains 
liable  for  their  use  and  occupation. 

Landlord  and  Tknant. —  Tenant  Enterivo  undxb  ▲  Voib  Liass  may 
be  compelled  to  pay  rent  for  a  longer  period  than  he  actually  oocapies» 
if  by  paying  rent  he  has  become  a  tenant  at  will,  and  he  abandons  the 
premises  without  giving  proper  notioe  to  his  landlord. 

Q.  A.  Smith  and  A.  D,  Prosser^  for  the  appellant 

A.  B.  HayneSy  and  Montgomery  and  Lee,  for  the  plaintiff. 

Champltn,  G.  J.  This  action  wae  commenced  before  a  jua- 
tice  of  the  peace  to  recover  for  the  use  and  occupation  of  cer- 
tain premises  before  then  claimed  to  have  been  leased  by  the 
plaintiff  to  the  defendant.  The  plaintiff  had  judgment  before 
the  justice,  and  the  case  was  appealed  to  the  circuit  court,  and 
there,  after  hearing  the  testimony,  the  court  directed  a  Yerdioi 
for  the  plaintiff. 

We  quote,  with  a  few  amendments,  the  statement  of  facta 
taken  from  the  supplemental  brief  of  counsel  for  defendant^ 
namely:  The  plaintiff  was  the  owner  of  a  store  building,  in 
which  was  contained  a  stock  of  goods  which  had  been  attached. 


July,  1891.]        HuNTiKGTOM  V.  Pabkhubst.  147 

and  which  was  sold  by  the  sheriff  at  public  auction,  and  pur* 
eliased  by  the  defendant  When  the  goods  were  offered  tut 
sale,  the  plaintiff  informed  the  auctioneafi  and  he  so  an- 
nounced, that  any  purchaser  of  the  stock  of  goods  might  obtain 
a  lease  of  the  store.  Immediately  after  the  purchase  by  the 
defendanti  the  plaintiff  and  he  talked  together  with  reference 
to  leasing  the  store,  and  it  was  then  agreed  between  them  that 
the  plaintiff  would  execute  to  defendant  a  written  lease  of  the 
premises  for  a  term  of  one  year,  with  the  privilege  of  three  or 
five  years,  for  a  yearly  rental  of  $500,  payable  monthly,  in  in- 
stallments of  $41.66.  The  defendant  agreed  to  accept  and 
enter  into  such  a  lease  on  those  conditions,  and  on  account  of 
the  lateness  of  the  hour  the  plaintiff  said  he  would  have  the 
lease  drawn  after  he  returned  home,  and  they  could  execute  it 
at  some  future  time.  Without  any  other  agreement  or  under* 
standing,  defendant  occupied  the  store  two  months,  and  paid 
the  monthly  rental  of  $41.66.  The  defendant,  through  bis 
father,  during  this  period  of  time,  requested  the  plaintiff  to 
execute  the  lease,  who  replied  that  he  would  do  so,  but  that,  the 
defendant  not  being  present  to  execute  the  lease  with  him,  he 
would  have  it  drawn  so  that  when  they  came  together  it  could 
be  signed.  The  term  commenced  on  the  sixth  day  of  Mayt 
1890,  and  the  rent  was  paid  to  July  6,  1890.  On  the  third 
day  of  July  the  defendant  removed  from  the  premises.  On 
the  Sunday  before,  he  had  an  interview  with  the  plaintiff,  in 
which  he  told  him  that  he  was  going  to  vacate,  to  which  the 
plaintiff  replied  that  he  had  rented  the  store  for  a  year.  ThA 
defendant,  after  he  had  removed  from  the  premises,  locked 
the  door,  and  left  the  key  in  a  bank  with  which  plaintiff  was 
connected,  with  directions  to  deliver  it  to  plaintiff.  Plaintiff 
refused  to  accept  the  key  or  the  possession  of  the  premiseSi 
and  after  the  next  month's  rent  became  due  and  payable, 
brought  his  action  to  recover  for  the  use  and  occupation  of  tbo 
premises. 

The  first  question  to  be  decided  is.  What  was  the  nature  and 
extent  of  defendant's  holding,  under  the  &cts  above  stated? 
The  question  so  ably  argued  by  defendant's  attorney  in  hia 
original  and  supplemental  briefs,  and  orally  before  the  court| 
namely,  that  the  testimony  phows  that  no  actual  lease  was 
entered  into,  but  that  there  was  an  agreement  for  a  lease  for  a 
term  of  one  year,  with  the  privilege  of  three  or  five  years,  at 
an  annual  rental  of  $500,  payable  monthly,  at  the  rate  of 
$41.66,  does  not  reach  and  dispose  of  the  merits  of  the  contvo- 
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versy.  The  terms  of  the  lease  were  agreed  upon,  and  it  was 
fk^reed  that  they  should  be  reduced  to  writing.  This,  doubt- 
less, was  an  agreement  for  a  lease  to  be  executed  according  to 
the  terms  agreed  upon;  but  the  testimony  shows  further  that 
the  defendant  went  immediately  into  possession  under  the 
agreement  that  he  should  have  a  written  lease  for  one  year, 
with  the  privilege  of  three  or  five  years,  as  above  stated,  and 
occupied  the  premises  and  paid  the  stipulated  rent  for  two 
months.  Under  such  facts,  the  relation  of  landlord  and  ten- 
ant was  created.     The  defendant  became  a  tenant  at  will. 

It  is  laid  down  by  Taylor,  in  his  work  on  landlord  and  ten- 
ant (sec.  60),  that  ''where  a  party  enters  into  the  possession 
of  premises  under  an  agreement  to  accept  a  lease  for  twenty 
months,  and  subsequently  refuses  to  accept  the  lease,  he  be- 
comes by  such  refusal  a  strict  tenant  at  will,  for  he  may  be 
ejected  immediately;  but  if  the  landlord  accepts  rent  from 
him  monthly,  or  according  to  the  terms  of  the  original  agree- 
ment, a  general  tenancy  at  will  is  created,  commencing  from 
the  time  of  entry";  and  "while  a  man  who  enters  under  a 
Toid  lease  is  strictly  a  tenant  at  will,  if  he  pays  rent  he  be- 
comes a  general  tenant  at  will  or  from  year  to  year,  accord- 
ing to  circumstances.'^ 

In  this  case  the  agreement  for  a  periodical  rent,  and  the 
agreed  term  of  a  year,  at  all  events,  makes  the  holding  of 
defendant  a  tenancy  from  year  to  year:  See  Taylor  on  Land- 
lord and  Tenant,  see.  66,  and  cases  cited  in  note  2. 

Counsel  for  defendant  claim  that  an  entry  under  an  agree- 
ment for  a  lease  is  a  mere  license,  and  can  be  terminated  bj 
either  party  before  the  written  lease  is  executed,  and  cited 
Taylor  on  Landlord  and  Tenant,  sec.  87.  The  author  does 
make  use  of  the  expression  that  "such  an  agreement,  how- 
ever, will  operate  as  a  license  to  enter  upon  the  premises 
agreed  to  be  demised";  but  it  was  not  the  intention,  as  I 
think,  of  the  author  to  convey  the  idea  that  a  person  so  agree- 
ing for  a  lease  might  enter  and  occupy  the  premises,  and  pay 
rent  in  accordance  with  the  agreement,  without  becoming  a 
tenant.  The  distinction  is  this:  if  he  enters  awaiting  the 
execution  of  the  agreement,  his  entry  is  one  under  a  license, 
but  if,  after  being  in  possession  of  the  premises,  he  pays  rent 
for  the  use  of  them  in  accordance  with  the  agreement  which 
was  to  be  reduced  to  writing,  his  relation  is  that  of  a  tenant 
at  will;  and  the  distinction  is  plainly  pointed  out  at  the  close 
ef  the  section  cited,  where  the  author  says:  "Any  person,  how- 
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every  who  may  be  in  posseseicm  of  land  in  parsnanoe  of  an 
agreement  to  let  may,  by  the  payment  of  rent  or  other  cir- 
eamstances,  become  a  tenant  from  year  to  year." 

Indeed,  it  would  seem  not  to  require  any  citation  of  author- 
ities to  prove  that  when  a  party,  under  an  agreement  for  a 
lease,  enters  into  possession  and  pays  rent  for  the  use  of  the 
premises,  the  relation  between  the  parties  cannot  be  other 
than  that  of  landlord  and  tenant;  it  certainly  is  not  that  of 
licensor  and  licensee.  The  tenant  has  acquired  rights  of 
which  he  cannot  be  divested  without  the  proper  notice,  and 
so  has  the  landlord. 

The  same  result  follows  where  a  lease  is  made  by  parol  for 
a  longer  term  than  one  year,  which  it  is  agreed  shall  be  re* 
duced  to  writing,  and  the  party  enters  into  possession  under 
it,  and  pays  rent,  as  where  a  lease  is  made  for  a  longer  term 
than  one  year  by  pared,  and  is  void  under  the  statute  of 
frauds,  and  the  tenant  enters  and  occupies,  paying  rent,  and 
is  ruled  by  the  same  principles  which  apply  to  the  latter 
class.  In  such  cases  it  has  been  uniformily  held  that  an  im- 
plied tenancy  from  year  to  year  will  arise  in  cases  wheie 
occupation  is  had  under  a  parol  demise  for  more  than  a  year, 
void  because  exceeding  the  period  allowed  by  the  statute  of 
frauds:  Taylor  on  Landlord  and  Tenant,  sec.  56. 

Some  cases  hold  that  such  a  lease,  although  void  for  the 
period  beyond  a  year,  is  good  for  one  year,  because  it  will  be 
presumed  that  the  parties  intended  to  effect  the  lease  for  the 
term  for  which  one  could  legally  be  made;  but  I  think  the 
better  reasoning  is,  that  a  contract  which  is  void  by  the  terms 
of  the  statute  of  frauds  is  not  good  for  any  purpose  further 
than  to  indicate  what  the  intentions  of  the  parties  were  with 
reference  to  the  terms  of  the  letting.  The  rights  of  the  par- 
ties must  be  judged  by  the  relation  they  have  assumed  with 
each  other,  independently  of  the  void  contract.  Courts,  hoiif- 
ever,  have  referred  to  the  contract  as  throwing  light  upon  this 
intentions  of  the  parties,  and  it  has  been  generally  held  that 
where  a  tenant  enters  and  occupies  under  a  parol  lease  for 
more  than  a  year,  the  agreement  may  be  looked  to  as  show- 
ing the  terms  under  which  the  tenancy  subsists,  in  a}l 
respects  except  as  to  the  duration  of  the  term:  Doe  v.  Bellf 
5  Term  Rep.  471;  1  Cruise's  Digest,  281-284;  People  v.  Rict- 
ert,  8  Cow.  226;  Schuyler  v.  Leggett,  2  Cow.  660;  OreUm  y. 
Smith,  33  N.  Y.  245;  Clayton  v.  sLkeyy  8  Term  Rep.  3;  Laugi^ 
ron  V.  Smith,  75  N.  Y.  205. 


160  Huntington  v.  Pabehubst.  [Mich. 

In  (he  ease  last  cited,  which  was  an  action  to  recoTer  rent| 
Andrews,  J.,  said:  **  But  although  a  parol  lease  for  more  than 
m  year  is  void,  yet  it  has  long  been  settled  that,  when  the  ten* 
•nt  enters  and  occupies,  the  agreement  regulates  the  terms 
on  which  the  tenancy  subsists,  in  all  respects  except  as  to 
the  duration  of  the  term.  It  is  a  reasonable  inference  in  sach 
ease,  from  the  circumstances,  that  the  parties  intended  a  ten- 
ancy on  the  terms  of  the  original  agreement,  and  the  law 
implies  a  new  contract  between  the  parties  corresponding 
therewith,  so  far  as  it  is  not  in  conflict  with  the  statute." 

In  Koplitz  Y.  Otutavusy  48  Wis.  48,  the  tenant  had  gone  into 
the  occupation  of  the  premises  under  a  lease  which  was  void 
vnder  the  statute  of  frauds*  It  was  contended  by  oounsel  for 
the  lessee  that  "  as  the  lease  was  not  in  writing,  and  was  for 
a  longer  period  than  a  year,  it  was  void;  that  the  rent  re- 
served was  not  annual,  but  monthly,  payable  at  the  end  of 
each  month,  on  the  plaintiff  s  demand;  and  that  under  these 
circumstances  the  tenancy  created  by  holding  over  was  one 
firom  month  to  month,  and  determinable  by  thirty  days'  no- 
tice.*' 

The  court,  in  deciding  the  case,  after  stating  the  position  of 
eonnsel,  said:  **  But  to  this  it  may  be  answered  that  there  are 
well-considered  cases  which  decide,  under  the  English  statute, 
and  statutes  which  contain  similar  provisions,  that  while  a 
parol  lease  for  more  than  the  prescribed  period  creates,  in  the 
first  instance,  only  an  estate  at  will,  yet  such  estate,  when 
ence  created,  may,  like  any  other  estate  at  will,  be  converted 
into  a  tenancy  from  year  to  year,  by  payment  of  rent  or  other 
drcumstances  which  indicate  an  intention  to  create  such 
yearly  tenancy.** 

In  MorriU  ▼.  Mmchnan,  24  Mich.  279,  9  Am.  Rep.  124, 
the  distinction  between  a  license  and  a  tenancy  is  clearly 
pointed  out,  and  it  was  expressly  held  that  a  parol  lease  for 
more  than  a  year,  reserving  an  annual  rent,  under  which  the 
lessee  had  been  put  into  possession,  although  invalid  under 
ihe  statute  of  frauds,  was  good  as  a  lease  from  year  to  year, 
until  terminated  by  notice.  The  principle  in  this  case  was 
cited  with  approval  and  applied  in  Coan  v.  Mole^  89  Mich.  454. 

Schneider  v.  Lord^  62  Mich.  141,  was  a  case  where  there 
was  an  unwritten  lease  for  two  years  from  the  beginning  of 
the  year  1884.  The  rent  was  paid  monthly  for  more  than  a 
year,  and  the  lessee  claimed  the  right  to  terminate  the  lease 
on  a  month's  notice.    The  case  below  was  decided  on  the 
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groond  that  the  tenancy  was  at  will  from  month  to  month, 
and  ended  by  a  month's  notice  to  quit  It  waB,  however,  held 
that  it  was  a  tenancy  from  year  to  year,  and  not  a  monthly 
tenancy  at  will,  and  the  fact  that  the  rent  was  payable 
monthly  did  not  any  the  less  make  it  a  contemplated  yearly 
holding. 

In  the  case  at  bar  the  contemplation  of  the  parties  was,  that 
the  holding  sbonld  be,  at  all  events,  for  one  year,  and  with  an 
additional  term,  depending  upon  the  election  of  the  lessee, 
and  as  to  this  he  was  a  tenant  at  will  from  year  to  year,  and 
not  from  month  to  month. 

If,  however,  it  should  be  conceded  that  the  tenancy  was  at 
will  fit>m  month  to  month,  still  the  judgment  below  was  cor* 
rect.  The  principles  of  justice  and  sound  policy  require  that 
estates  at  will  should  not  be  terminated  except  at  the  will  of 
either  party,  and  then  not  without  notice.  This  principle 
was  long  since  embodied  in  our  statutes,  which,  with  some 
recent  modifications  in  respect  to  notice  (Act  Na  162,  Laws 
1885),  read  as  follows: — 

*^All  estates  at  will  or  by  sufferance  may  be  determined  by 
either  party  by  three  months'  notice  given  to  the  other  party; 
and  when  the  rent  reserved  in  a  lease  is  payable  at  periods 
of  less  than  three  months,  the  time  of  such  notice  shall  be 
sufficient  if  it  be  equal  to  the  interval  between  the  times  of 
payment;  and  such  notice  shall  not  be  held  void  by  reason 
of  its  mentioning  a  day  for  the  termination  of  the  tenancy 
not  corresponding  to  the  conclusion  or  commencement  of 
any  such  period,  but  in  any  such  case,  the  notice  shall  be 
held  to  terminate  the  tenancy  at  the  end  of  a  period  equal  in 
time  to  that  in  which  the  rent  is  made  payable.  And  in  all 
cases  of  neglect  or  refusal  to  pay  rent  on  a  lease  at  will  or 
otherwise,  seven  days'  notice  to  quit,  given  in  writing  by  the 
landlord  to  the  tenant,  shall  be  sufficient  to  determine  the 
lease.  And  in  all  cases  of  tenancy  from  year  to  year,  a 
notice  to  quit,  given  at  any  time,  shall  be  sufficient  to  termi* 
nate  said  lease  at  the  expiration  of  one  year  from  the  time  of 
the  service  of  such  notice":  Howell's  Stats.,  sec.  6774. 

The  entry  of  defendant  into  possession  under  the  terms  of 

the  agreement  for  a  lease  before  it  was  executed,  and  paying 

rent  in  accordance  with  the  agreement,  created  the  relation 

of  general  tenancy  at  will,  which  could  not  be  terminated 

«by  either  party  without  notice  to  the  other;  and  the  tenant 

[cannot,  without  justifiable  causOi  abandon  the  premises,  and 
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treat  it  as  a  surrender,  without  giving  the  notice  required  bjr 
the  statute:  Walker  v.  Furimsh,  11  Gush.  366;  69  Am.  Dec. 
148;  Whitney  y.  Gordon,  1  Gush.  266;  Thomas  j.  Nehon,  69 
N.  Y.  118;  Batchdder  v.  BaUhdder^  2  Allen,  105;  SehuyUr  ▼. 
Smith,  51  N.  Y.  309;  10  Am.  Rep;  609;  KopLiU  y.  GuBtavus^ 
48  Wis.  48. 

The  record  does  not  show  that  defendant  had  any  justifi- 
able cause  for  abandoning  the  premises.  They  were  not,  ia 
fact  or  law,  surrendered.  Vacating  the  premises  before  the 
expiration  of  the  term,  and  offering  the  key,  which  is  re-^ 
fused,  is  not  a  surrender.  The  testimony  shows  that  defend-^ 
ant  paid  rent  to  July  6th,  yacated  the  premises  July  3d,  and 
on  the  Sunday  previous,  namely,  June  29th,  told  the  plain- 
tiff  he  should  move  out,  and  plaintiff  insisted  that  the  store 
was  rented  for  a  year.  Aside  from  the  question  whether 
notice  given  on  Sunday  would  be  valid,  it  plainly  appeara 
that  it  was  entirely  insufficient  to  terminate  the  tenancy, 
even  if  the  holding  was  from  month  to  month;  and  it  foUowa 
as  a  natural  consequence  that  until  the  tenancy  is  termi* 
nated,  the  defendant  is  liable  for  the  use  and  occupation  of 
the  premises. 

The  position  is  taken  by  counsel  for  the  defendant  that  a 
tenant  going  into  possession  under  a  void  lease  cannot  be 
eompelled  to  pay  rent  for  any  longer  period  than  he  actually 
occupies,  and  in  support  of  that  position,  the  case  of  Thom€» 
V.  NeUon,  69  N.  Y.  118,  is  relied  upon,  and  the  following 
$yllabu$  of  that  decision  is  cited:  ^'It  seems  that  a  parol 
lease,  void  under  the  statute  of  frauds  because  for  a  longer 
period  than  one  year,  is  not  valid  for  that  period.  If  the 
tenant  enters  and  occupies  under  it,  he  may  be  compelled  to 
pay  for  the  use  and  occupation,  but  cannot  be  compelled,  by 
virtue  of  the  lease,  to  pay  for  a  longer  period  than  he  actually 
occupies." 

The  facts  of  that  case  are  stated  in  the  opinion.  The 
plaintiff  alleged  a  lease  for  seven  years.  On  the  trial,  he 
proved  a  memorandum  made  by  himself,  in  which  he  stated 
that  he  was  to  give  Mr.  Nelson  a  lease  of  the  building  271 
Broadway  for  seven  years,  the  first  three  years  at  fourteen 
hundred  dollars  a  year,  and  four  years  at  fifteen  hundred 
dollars  a  year.  It  was  said  that  the  memorandum  did  not 
embody  Uie  contract  between  the  parties,  and  was  not  in* 
tended  ta  It  simply  embraced  the  main  features  of  the 
lease,  and  plainly  indicated  that  a  formal  lease  was  subae* 
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laenUy  to  be  executed  embodying  tbe  agreement  which  the 
parties  had  made.  The  plaintiff  was  permitted  to  show  a 
parol  agreement  for  a  lease  of  seven  years,  and  the  terms 
upon  which  the  parties  had  agreed.  Tbe  court  ruled  upon 
the  trial  below,  in  his  charge  to  the  jury,  that  such  a  lease, 
although  invalid  for  a  term  of  seven  years,  was  valid  for  a 
term  of  one  year.  Under  these  rulings  there  was  no  excep- 
tion, and  Mr.  Justice  Earl,  in  delivering  the  opinion  of  the 
court  of  appeals,  said:  ^^While  such  a  contract  is  void,  yet 
if  the  tenant  enters  under  it  and  occupies,  he  may  be  com- 
pelled to  pay  for  the  uae  and  oocupation  of  the  premises 
[citing  authorities];  but  it  is  difficult  to  perceive  how  such  a 
contract,  declared  to  be  void  by  the  statute,  can  be  held  to 
be  valid  for  a  single  hour,  or  upon  what  principle  a  tenant 
entering  under  a  void  lease  could  be  compelled,  by  virtue  of 
the  lease,  to  pay  for  a  longer  period  than  he  actually  occu* 
pied." 

This  probably  is  the  language  from  which  the  9yUdbu$ 
was  composed,  but  a  further  reading  of  the  opinion  will  dis- 
close that  what  the  court  nieant  by  actual  occupation  was  an 
occupation  under  the  tenancy,  and  until  it  had  been  legally 
terminated;  for  in  the  next  clause  the  court  proceeds  as  fol- 
lows: ^*  In  August  the  defendant  moved  away  from  the  prem- 
ises, and  sent  the  keys  of  the  house  to  the  plaintiff  in  a 
letter,  and  they  were  not  returned.  He  claimed,  upon  the 
trial,  that  the  retention  of  the  keys  was  an  acceptance  of 
tbe  surrender  of  the  premises.  The  plaintiff  was  not  bound 
to  seek  the  defendant  and  tender  a  return  of  the  keys.  The 
court  held  that  the  mere  retention  of  the  keys,  which  were 
eent  to  him  without  his  request  or  assent,  did  not  of  itself 
mount  to  a  surrender  and  acceptance,  and  in  this  there  was 
BO  error." 

80  that  it  plainly  appears  that  a  tenant  at  will,  until  the 
tenancy  is  legally  terminated  by  notice,  is  bound  to  pay  for 
the  use  and  occupation,  and  that  the  mere  vacating  of  the 
{ffemisee  during  the  term,  or  while  the  tenancy  exists,  does 
not  exonerate  him  &om  the  payment  for  the  use  and  occupa- 
tion of  the  premises  until  the  relation  of  landlord  and  tenant 
is  legally  terminated. 

The  judgment  must  be  affirmed. 

Lahdloiid  akd  Tbhavt.  —  A  parol  lease  for  more  tban  one  year  Is  not 
ifiiBctaal  to  vest  any  term  in  the  lessee,  and  when  he  comes  into  possession 
Vitii  the  oonsent  of  tiie  lessor,  he  ia  a  tenant  at  wiU:  2*al<xmo  v.  SpiiumiUer, 
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120  N.  Y.  87;  17  Am.  St  Rep.  007.  mud  note.    A  toDant  in 
under  a  parol  lease  void  by  the  etatnte  of  fravds  li  a  tenaat  at  will,  or  fi 
year  to  year:  Duke  ▼.  Barper^  6  Yerg.  S80;  27  Am*  Dea  4d%  and  aoto| 

BtUan  y.  Crrnqford^  45  N.  J.  Eq.  90. 

Landlord  aitd  TaMAvr  —  Nonoi  lo  Txrhzvatb  Tbhavot.  — To  terni- 
nate  a  tenancy  at  will,  the  etatnte  requires  a  notice:  Stkkneif  r«  i^Mrli^  64 
K.  H.  377. 

Lanlobd  ahd Tinaut—  AonoH  vob  Un  ahd Oooupatiov,  —Am  aefciaB 
for  nse  and  ocenpatioa  may  be  maintained  by  a  landlord  against  a  tmii«% 
who  leaves  the  premisee  without  giving  due  notice  of  his  intenttoo  to  qiiils 
WiUker  ▼.  FurbuMh,  11  Cnsh.  366;  69  Am.  Dea  14^  and  note;  Barkm  ▼• 
Wainwrigia,  22  Vt.  88;  62  Am.  Dee.  79,  and  note;  ScMelerr.  Ammk  16  Akw 
73}  60  Am.  Dea  168;  Adaau  ▼.  Oohoe$,  127  N.  Y.  176b 


HUBBBLL   V.    BlANDT. 

(S7  HlCBI«AH,  900.] 

BncuTOR,  CoumvAyoE  of  AonoN  bt.  —  After  the  death  sf  ft  bob-i 
dent  defendant,  against  whom  judgment  has  been  entered  for  the 
version  of  property,  his  death  may  be  suggested,  and  the  action  revived 
in  the  name  of  his  executor,  who  may  sue  out  a  writ  of  error,  though 
it  does  not  appear  that  the  decedent  left  any  property  in  the  state  to  be 
administered  upon. 

Bailh  Contebtino  Pbopbbtt  n  Answxrablb  thxbbtos,  Ko  MiTnat  how 
Good  his  iNTSBnoHfl,  or  how  careful  he  has  been. 

A  Obatuitous  Bailbs  or  a  CsBTinaATB  or  Stock  is  Liablb  iob  m  Oo«> 
VEBsiON,  if  he,  without  authority,  from  its  owner,  delivers  it  to  t^ 
officers  of  a  corporation,  who  cancel  it  and  issue  a  new  certifleate  •• 
another  person,  though  such  delivery  may  have  been  ocessiottsd  Iqf  m 
forged  order,  and  the  bailee  acted  in  good  faith. 

8t(me  and  Oray,  for  the  appellant 
21  L.  diadboume^  for  the  plaintiff. 

LoNQ,  J.  This  is  an  action  of  trover  for  the  nnlawfal  oqq* 
version  by  the  defendant,  Graham  Blandy,  of  one  thousand 
shares  of  the  capital  stock  of  the  Colorado  Central  Consoli* 
dated  Mining  Company,  a  corporation  organised  and  existing 
under  the  laws  of  the  state  of  New  York. 

The  defendant  was  a  stock-broker  doing  business  in  the  iAtf 
of  New  York.  The  plaintiff  is  a  citizen  of  Michigan,  and  had 
had  business  dealings  with  the  defendant  prior  to  1882.  It 
is  conceded  that  in  the  fall  of  1882  the  plaintiff  placed  th» 
certificate  of  stock  in  question  in  charge  of  the  defendant  for 
safe-keeping.  In  the  fall  of  1886  the  plaintiff  asked  the  do* 
fendant  for  a  list  of  his  stocks  then  in  the  possesdion  of  de- 
fendant.   The  defendant  sent  plaintiff  a  list  of  the  stocks  in 
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his  hands,  and  included  the  stock  in  qnestion.  On  the  next 
daj  the  defendant  discovered  that  he  did  not  have  this  stock, 
but  that  it  had  been  delivered  to  the  oflScers  of  the  company 
in  the  fall  of  1884.  On  the  trial  it  was  a  disputed  question 
whether  the  stock  had  been  so  delivered  by  the  defendant 
upon  an  order  of  the  plaintiff  or  not,  the  defendant  and  his 
clerk  testifying  that  the  stock  had  been  so  delivered  upon  the 
plaintiff's  written  order,  while  the  plaintiff  testified  that  he 
bad  never  given  such  an  order,  and  if  the  stock  had  been  so 
delivered,  the  order  was  a  forgery.  The  defendant  testified 
that  he  took  the  stock  at  plaintiff's  request,  and  for  his  ac- 
eommodation  only. 

It  was  contended  by  defendant's  counsel  on  the  trial  that 
if  defendant  was  a  bailee  without  reward,  he  was  not  respon- 
sible for  the  loss  of  the  stock  intrusted  to  him,  unless  he  was 
guilty  of  gross  negligence,  and  that  this  gross  negligence  must 
be  equivalent  to  fraud,  in  order  to  make  him  liable  in  an  ac* 
tion;  and  that  a  promise  by  a  bailee,  without  reward,  to  keep 
safely  does  not  render  him  liable  for  injury  or  losses  occa- 
sioned by  the  acts  of  wrong-doers.  The  circuit  judge  refused 
to  submit  that  question  to  the  jury,  but  submitted  to  the  jury 
one  question  only,  and  that  was,  **  Did  or  did  not  the  plain- 
tiff authorize  Mr.  Blandy  to  deliver  the  stock  in  question  to 
the  officials  of  the  mining  company,  where  Mr.  Blandy  testi- 
fied that  he  did  deliver  it?  " 

The  jury,  having  found  against  the  defendant  upon  this 
question,  returned  a  verdict  in  favor  of  plaintiff  for  $4,426.25. 
Judgment  upon  this  verdict  being  entered,  defendant's  exec- 
utor brings  error. 

It  appears  in  the  case  that  the  defendant  died  in  the  city 
of  Brooklyn,  New  York,  four  days  after  the  entry  of  this 
judgment,  leaving  a  last  will  and  testament.  His  will  hav- 
ing been  admitted  to  probate  in  this  state  on  March  24,  1891, 
and  letters  testamentary  having  been  issued  to  his  executor, 
Graham  F.  Blandy,  the  death  of  the  defendant  was  suggested 
of  record,  and  the  cause  was  revived  in  the  name  of  such  exec- 
utor. The  writ  of  error  was  sued  out  by  the  executor.  Plain- 
tiff contends  that  the  executor  has  no  standing  in  this  court, 
as  it  does  not  appear  that  Graham  Blandy  left  any  property 
within  this  state  to  be  administered.  This  point  is  not  well 
taken.  We  think  this  question  was  ruled  by  /tv  re  McCarty^ 
81  Mich.  460,  and  In  re  NugenVe  Estate,  77  Mich.  600. 

But  two  questions  are  raised  by  this  record  upon  the  part 
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of  the  defendant,  and  under  which  his  counsel  contend  the 
case  should  be  reversed,  namely:  1.  Did  the  court  err  in  not 
submitting  to  the  jury  the  question  whether  or  not  the  de- 
fendant was  a  gratuitous  bailee;  and  if  so,  as  to  the  extent  of 
his  liability  and  degree  of  care  required  as  such?  2.  Did  the 
court  err  in  his  instruction  to  the  jury  as  to  the  proper  meas- 
ure or  rule  of  damages? 

It  is  contended  by  defendant's  counsel  upon  the  first  prop- 
osition that  Graham  Blandy  having  testified  that  he  re- 
ceived and  held  the  stock  solely  for  the  accommodation  of 
the  plaintiff*,  the  burden  of  proof  was  upon  the  plaintiff  to 
show  that  the  loss  was  owing  to  the  bailee's  negligence;  that, 
in  order  to  recover,  it  devolved  upon  the  plaintiff,  not  only  to 
show  a  deposit  of  the  stock  with  defendant,  and  that  defend- 
ant did  not  restore  it,  but  further,  to  show  that  the  dod- 
restoration  was  produced  by  the  lack  of  due  diligence  on  the 
part  of  defendant;  and  that  the  evidence  in  the  case  did  not 
warrant  a  recovery  by  the  plaintiff.  The  proposition  of  de- 
fendant's counsel  is,  that  the  defendant  was  a  mere  gratuitous 
bailee,  and  not  responsible  for  losses  occasioned  by  the  acts  of 
wrong-doers,  and  not  even  for  a  theft  not  caused  by  his  own 
neglect.  Counsel  cite  numerous  authorities  upon  this  prop- 
osition. 

This  is  an  action  of  trover  for  the  conversion  of  the  prop- 
erty by  the  bailee.  The  conversion  shown  was  a  transfer  and 
delivery  over  by  Graham  Blandy  of  these  shares  of  stock  to 
the  company  issuing  them,  without  the  consent  or  authority 
of  the  plaintiff.  It  appears  that  at  the  time  the  stock  was 
delivered  over  to  the  company  it  was  of  great  value,  and  the 
plaintiff,  by  reason  of  its  wrongful  delivery  to  the  company, 
was  put  in  a  position  where  he  was  unable  to  recover  the 
Rtock,  and  upon  the  part  of  Qraham  Blandy  it  amounted  to 
a  conversion.  Demand  was  made  upon  him  for  it,  and  he 
wholly  failed  to  replace  it.  It  was  held  in  Dearboum  y. 
Union  NaL  Bank^  58  Me.  273,  where  the  bank  was  intrusted 
with  bonds  for  safe-keeping,  which,  when  called  for,  were 
found  to  be  gone,  and  the  evidence  tended  to  show  that  they 
had  been  lost,  stolen,  or  misdelivered,  that  trover  would  not 
lie,  since  it  could  only  be  by  a  misdelivery  that  the  bank, 
under  the  circumstances,  could  be  held  liable,  and  the 
misdelivery  was  not  established.  In  the  present  case,  we 
think  the  court  very  properly  left  the  only  question  to  the 
joty  which  oould  arise;  that  is,  ^'  Did  Mr.  Hubbell  authorize 
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(be  deEyeryT"  The  finding  of  the  jury  that  Mr.  Blandj  de- 
livered the  stock  without  Mr.  Hubbeli's  assent  amounts  to  a 
finding  in  fact  that  he  was  guilty  of  the  conversion  charged. 

The  cases  cited  by  defendant's  counsel,  we  think,  have  ne 
application  to  the  present  case,  under  the  finding  of  the  jury 
that  Mr.  Blandy  conyerted  the  property,  as  it  would  make  no 
difierence  whether  the  conversion  was  to  his  own  use  or  to 
the  use  of  another,  inasmuch  as  the  plaintiff  was  thereby  de* 
prired  of  the  property.  In  such  cases,  the  bailee  is  liable  for 
the  value  of  the  property  converted,  and  it  makes  no  differ* 
ence  how  good  his  intentions  are,  or  how  careful  he  may  have 
been  in  the  premises.  In  HawKns  v.  Hoffman^  6  Hill,  586, 
41  Am.  Deo.  767,  it  was  said  that  trover  may  be  maintained 
against  a  common  carrier,  where  the  goods  intrusted  to  him 
are  lost  by  his  act,  though  without  any  wrongful  intent,  as 
where  he  deliyers  them  to  the  wrong  person,  by  mistake  or 
under  a  forged  order.  It  is  said  by  Mr.  Justice  Cooley,  in 
his  work  on  torts  (p.  632),  that  "liability  as  gratuitous 
bailee  only  arises  when  the  trust  has  once  been  assumed, 
•  •  •  •  but  any  dealing  with  the  subject  of  the  bailment  in 
a  manner  not  warranted  by  the  understanding  is,  in  law, 
wrongful.  Therefore,  if  one  having  undertaken  to  carry  and 
deliver  money  for  another  shall  hand  it  over  to  a  third  person 
to  be  carried,  from  whom  it  is  stolen,  or  by  whom  it  is  lost, 
the  loss  must  fiall  upon  the  bailee,  who  alone  was  trusted  by 
the  owner." 

Defendant's  counsel  also  cite,  in  support  of  their  proposition, 
BMer  y.  Sehvltt,  44  Mich.  629;  88  Am.  Rep.  280.  In  thai 
case  it  appeared  that  Schults  went  to  work  for  Beller,  and 
took  two  flags  with  him,  —  a  large  one  and  a  small  one.  He 
lent  the  large  one  to  Beller,  and  helped  to  put  it  upon  Heller's 
bunding.  He  went  away  without  taking  the  small  one,  and 
permitted  the  other  to  remain  flying  where  he  had  assisted 
in  placing  it.  Subsequently  a  hail-storm  injured  it  He  sent 
for  both  flags,  and  received  the  small  one,  but  fiiuled  to  receive 
the  other.  He  sued  in  asiumprit  for  its  value.  It  was  held 
by  this  court  that  there  was  no  cause  of  action.  It  was  said 
in  that  case  that  the  bailment  was  not  shown  to  have  been 
abused;  that  there  was  no  proof  that  Beller  failed  in  his 
duty.  ^  If  there  was  any  want  of  such  care  to  guard  the  flag 
against  injury  from  storms  as  the  law  would  consider  due, 
which  is  not  probable,  it  was  for  Schults  to  give  evidence  to 
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pTOf»  It    He  gave  none  whatever,  and  it  is  not  to  be  pre- 
•nmed  that  Beller  was  in  faulf 

In  the  present  case,  it  appears  that  the  property  was  actu- 
ally coDverted,  either  to  the  defendant's  use  or  the  use  of  ibm 
company,  and  that  without  the  consent  of  the  plaintiff. 

The  second  question  raised  relates  to  the  charge  of  the 
court  upon  the  measure  of  damages,  as  follows:  ^In  case 
you  decide  in  favor  of  the  plaintiff,  he  is  entitled  to  recover 
such  an  amount  of  damages  as  would  legally  compensate 
him  for  the  loss  he  has  sustained  by  reason  of  not  receiving 
back  his  stock, — the  loss  he  has  suffered  in  consequence  of 
Mr.  Biandy's  default  in  preserving  it  for  him,  and  return- 
ing it  to  him;  and  that  would  be  the  price  and  value  of  the 
stock  as  it  was  at  the  time  Mr.  Hubbell  received  information 
from  Mr.  Blandy  of  the  loss  of  the  stock;  and  in  addition  to 
that,  he  would  be  entitled  to  recover  all  dividends  paid  upon 
the  stock  from  the  time  it  came  into  his  hands  —  that  is,  in 
Mr.  Blandy's  hands  —  up  to  the  day  when  information  of  its 
loss  was  given  to  Mr.  Hubbell,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  to  be  computed  on  the  value  of  the  stock 
from  the  date  when  its  loss  was  made  known  to  Mr.  Hubbell, 
and  also  to  be  computed  on  the  dividends  at  the  same  rate 
from  the  dates  when  they  were  respectively  payable.'' 

It  is  contended  upon  the  part  of  the  defendant  that  this  is 
not  the  rule  by  which  plaintiff's  damages  are  to  be  measured; 
that  the  conversion  occurred,  if  at  all,  in  the  state  of  New 
York,  and  that  whatever  would  be  a  good  defense  to  the 
action  if  brought  where  the  wrong  was  committed  must  be  a 
good  defense  everywhere;  that  this  rule  extends  to  the  meas- 
ure of  damages  in  actions  ex  ddicUo  for  wrong  or  injury  to 
personal  property;  and  that  there  is  no  testimony  in  this 
case  tending  to  show  that  defendant  acted  in  bad  faith.  II 
is  therefore  contended  that  the  true  measure  of  damages  was 
what  it  would  have  cost  the  plaintiff  to  replace  the  stock 
within  a  reasonable  time  after  knowledge  came  to  him  of  its 
alleged  conversion  by  the  defendant,  and  that  the  testimony 
shows  that  the  value  of  the  stock  depreciated  from  IS  per 
share  —  which  was  the  market  value  at  the  time  the  knowl- 
edge  came  to  the  plaintiff  of  its  alleged  conversion,  and  the 
one  allowed  by  the  jury  —  to  $2.60  per  share  within  sixty 
days  from  that  date,  and  before  the  commencement  of  this 
suit  August  22,  1887,  it  had  gone  down  to  $2.20  per  share 
Counsel  dte,  in  support  of  their  proposition  as  to  the  measure 
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of  damages,  the  case  of  Wright  t.  Bank,  110  N.  Y.  287;  6 
Am.  St  Rep.  85A.  That  was  an  action  for  the  oooyersion  of 
ftock  owned  by  the  plaintiff.  It  appears  that  the  defendant 
acted  in  good  faith  in  disposing  of  it,  and  the  rule  was  there 
laid  down  by  the  court  as  follows:  **  Justice  and  fair  dealing 
are  both  more  apt  to  be  promoted  by  adhering  to  the  rule 
which  imposes  the  duty  upon  the  plaintiff  to  make  his  loss 
as  light  as  possible,  notwithstanding  the  unauthorized  act  of 
the  defendant,  assuming,  of  course,  in  all  cases  that  there 
was  good  faith  on  the  part  of  the  appellant  It  is  the  natural 
and  proximate  loss  wliich  the  plaintiff  is  to  be  indemnified 
for,  and  that  cannot  be  said  to  extend  to  the  highest  price  be* 
fare  trial,  bat  only  to  the  highest  price  reached  within  a  rea- 
sonable time  after  the  plaintiff  has  learned  of  the  conversion 
of  his  stock  within  which  he  could  go  in  the  market  and  re- 
purchase it.  What  is  a  reasonable  time  when  the  facts  are 
undisputed,  and  different  inferences  cannot  reasonably  be 
drawn  from  the  same  facts,  is  a  question  of  law.'' 

This  is,  in  substance,  the  language  of  the  court  in  that  case, 
which  is  quoted  by  defendant's  counsel  in  their  brief;  but  the 
court  went  further  iu  the  case,  and  said:  *'We  think  that, 
beyond  all  controversy  in  this  case,  and  taking  all  the  facts 
into  consideration,  this  reasonable  time  had  expired  by  July  1, 
1878,  following  the  ninth  day  of  May  of  the  same  year.  The 
highest  price  which  the  stock  reached  during  that  period  was 
$2,795,  and  as  it  is  not  certain  on  what  day  the  plaintiff 
might  have  purchased,  we  think  it  fair  to  give  him  the  high- 
est price  it  reached  in  that  time.'' 

Applying  that  rule  to  the  present  case,  we  think  the  result 
reached  would  not  give  the  plaintiff  a  less  amount  of  damages 
than  was  allowed  him  under  the  rule  adopted  by  the  court  in 
its  charge  to  the  jury.  The  conversion  took  place  in  the  fall 
of  1884,  but  the  plaintiff  was  not  notified  of  it  until  the  fall 
of  1886.  At  that  time  the  stock  was  of  the  value  of  three 
dollars  per  share;  and  if  we  adopt  the  rule  contended  for  by 
defendant's  counsel,  under  the  ruling  of  the  court  in  Wright 
▼.  Bant,  110  N.  Y.  287«  6  Am.  Bt  Rep.  356,  at  three  dollars 
per  share,  with  interest  upon  this  amount  at  six  per  cent 
upon  dividends  to  which  the  plaintiff  would  be  entitled,  the 
amount  wonld  be  no  less  than  the  amount  of  the  judgment 
actually  rendered  in  the  case.  We  therefore  see  no  error  in 
(he  case,  and  the  judgment  must  be  affirmed,  with  costs. 
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EXSOUTOBS  MSTD  ADMIKISTRATORfl — AbATSMSMT  —  RSTITAL  OV  AOROmL 

—  A  mit  agAinat  a  party  is  alMited  by  hit  death,  Imt  a  liill  of  rtrivor  may 
ba  brought  against  hit  representatives:  Milu  ▼•  Aftfei,  82  N.  H.  147.  64  Am. 

Dea  362,  and  note.  A  suit  in  equity  for  fraud  does  not  die  with  the  person 
of  the  defendant,  but  may  be  revived  against  his  representativas:  Sckleg  ▼• 
DkDon,  24  Oa.  273;  71  Am.  Dec.  121. 

Bailment — LiABiLmr  ov  Bailbb  vob  CoiiVEBStov.  —  A  gratnitoos  baile« 
who  by  mistake  delivers  the  article  to  one  other  than  the  bailor  is  liabla 
to  him  for  conversion:  Wear  v.  Oleaw%  52  Ark.  364;  20  Am.  St  Bap^  186^ 
and  note;  Graves  v.  Smith,  14  Wis.  6;  60  Am.  Deo.  762,  and  note.  A 
bailee  who  does  anything  with  the  property  not  agreed  opon,  whereby  tha 
owner  loses  it,  is  liable  to  him  for  its  conversion:  Malomr,  S6bm§om,  77  Gtt. 
719.  This  is  tme  of  a  gratuitous  bailee:  Ouderkirk  ▼.  (kMral  NaL  Bemk^ 
119  N.  Y.  263. 

Fob  bxtbndbd  hotb  on  the  snbjeot  of  the  conversion  of  pstaonalty,  wsm 
note  to  BolUng  v.  KArb^,  90  Ala.  216;  jpos^  p.  795. 


WiNTBB  V.  TeUAX. 
[87  MlCKlOAir,  824.] 
Balb  bt  GiTAKDiAir  AND  Immbdiatb  Reognvbtancb  to  Hm.  —If  a  sale  and 
conveyance  are  made  by  a  guardian  of  laud  of  his  ward,  to  one  who  im* 
mediately  reconveys  to  the  guardian  individually  for  the  same  considen^ 
tion,  the  title  of  the  ward  is  not  divested  by  these  transactions.  Honoa 
a  subsequent  purchaser  from  the  guardian  acquires  no  title. 

IV  THB  TiTLB  OF  A  CbSTUI  QUB  TbUST  IB  DiTBflTBD,  AHD  IlfTBaTBD  Dl  HO 

Tbustbb,  and  this  fact  appears  on  the  face  of  the  instruments,  there  is 
no  presumption  of  honesty  in  the  trausactiou,  and  oue  who  subsequently 
acquires  title  from  the  trustee  is  not  entitled  to  protection  M  an  inno- 
eant  purchaser. 

Otborn  and  MilU^  for  the  appellants. 

J7.  H.  Markham  and  T.  IF.  Aivaood^  for  the  defendant. 

Champlin,  C.  J.  This  is  an  action  of  ejectment,  broaght 
to  recover  possession  of  the  equal  undivided  one  half  of  the 
northeast  quarter  of  section  10,  in  township  12  north,  of  range  8 
east,  which  the  plaintiffs  claim  in  fee.  The  land  is  situated 
in  the  township  of  Juniata,  in  the  county  of  Tuscola.  The 
defendant  had  judgment  in  the  court  below,  and  the  plaintiffB 
bring  the  case  here  upon  writ  of  error. 

Fourteen  errors  are  assigned,  all  of  which  are  waived  except 
the  eleventh,  twelfth,  and  thirteenth,  which  read  as  follows: — 

"11.  The  court  erred  in  charging  the  jury  as  follows:  *I 
take  it,  that  a  sale  might  be  made  to  a  person  who  was  in  col- 
lusion with  the  guardian  or  an  administrator,  and  yet  a  sub* 
sequent  purchaser  act  in  good  faith.     He  would  be  one  who 
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had  no  knowledge  of  the  collusion;  who  had  not  notice  of  it; 
was  not  aware  of  the  want  of  authority.  The  question  here 
turns  as  to  whether  these  proceedings  are  such  as  to  put  Mr. 
Troax  upon  notice  that  there  was  bad  faith  in  the  proceed- 
ings.' 

*'  12.  The  court  erred  in  charging  the  jury  as  follows:  'Now, 
the  question  of  bad  faith,  even  in  the  purchase, — the  purchase 
at  the  guardian's  sale, — is  one  entirely  of  presumption.  He 
presumed  it  without  any  proof.  Why  Wright  did  afterwards 
deed  to  the  guardian  is  possibly  explained  in  the  record.  It 
would  be  an  act  in  the  line  of  the  guardian's  trust  to  have 
taken  that  deed  back  again  to  himself.  It  would  not  be  a 
violation  of  bis  trust;  it  would  be  regularly  included  in  the 
line  of  that  trust  Taking  it  while  he  was  guardian,  it  inured 
to  the  benefit  of  his  ward.  The  trust  would  be  just  the  same, 
and  there  is  nothing  inconiiistent  with  the  actual  good  faith 
<»f  a  gaardian  in  taking  a  c^eed  to  himself  for  the  purpose  of 
making  a  more  advantageois  sale;  that  is  quite  often  done. 
A  sale  is  very  often  made  in  this  state  to  a  party  who  holds 
simply  in  trust,  that  a  guardi&n  or  administrator  may  after- 
wards make  a  more  advaotageov's  sale  by  having  time.  So 
the  question  of  bad  faith  by  a  guardian  only  is  open  upon  this 
lecord,  and  the  question  of  good  faith  of  Mr.  Truax  is  appar* 
ent  on  the  record;  that  is,  he  is  not  charged  as  a  bad-faith 
purchaser,  except  constructively  by  the  record;  and  that  turns 
again  upon  the  question  of  whether  that  record  affords  enough 
notice,  even  to  an  inquiring  lawyer,  so  that  he  could  say  that 

these  proceedings  were  notice  of  bad  faith This  is  an 

ejectment  case,  and  the  defendant  is  in  possession,  and  has 
made  his  improvements  there.  If  that  construction  is  to  be 
put  upon  that  particular  section  of  the  statute,  I  prefer  the 
supreme  court  to  put  it  on.  Under  this  inipression  of  the  law, 
it  would  be  my  duty  to  direct  a  verdict  for  the  defendant.' 

•*  18.  The  court  erred  in  directing  the  jury  to  find  a  verdict 
in  favor  of  the  defendant,  and  as  against  the  plaintiffs." 

The  facts  shown  by  the  record  are,  that  in  1873  Andrew 
Shultz  owned  the  southwest  quarter  of  the  northeast  quarter 
and  the  north  half  of  the  southeast  quarter  of  the  northeast 
quarter  of  section  10,  township  12  north,  of  range  8  east,  being 
in  Tuscola  County,  Michigan.  On  the  14th  of  January  of 
that  year  he  made  his  last  will  and  testament,  as  follows:  — 

"I,  Andrew  Shultz,  of  Juniata,  in  the  county  of  Tuscola, 
ID  the  state  of  Michigan,  being  of  sound  mind  and  memory, 
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do  make  and  declare  this  my  last  will  and  testamenii  in  man* 
ner  following,  that  is  to  say:  I  give  and  devise  unto  my 
daughter,  Naamah  Lucia  Shultz,  of  my  farm  the  following 
described  tracts  of  land,  namely:  The  north  half  of  the  south- 
east quarter  of  the  northeast  quarter  of  section  10,  in  township 
12  north,  of  range  8  east,  in  the  county  of  Tuscola  and  state 
of  Michigan;  to  have  and  to  hold  the  said  lands,  tenementa, 
and  hereditaments,  with  the  appurtenances,  to  her,  the  said 
Naamah  Lucia  Shultz,  her  heirs  and  assigns  forever. 

*'  It  is  my  last  will  that  the  remainder  of  my  said  ULrm  and 
my  personal  property  be  sold  at  a  reasonable  time,  and  at  a 
reasonable  price,  for  the  payment  of  all  my  just  debts  and  fu- 
neral expenses;  and  that  the  personal  property  shall  be  sold 
and  disposed  of  by  my  brother-in-law,  Gearhart  Kile;  and 
that  the  real  estate,  namely,  the  southwest  quarter  of  the 
northeast  quarter  of  section  10  aforesaid,  be  sold  by  my  exec- 
utor. I  do  hereby  constitute  aiA  appoint  my  friend  John  Cole 
executor  of  this  my  last  will  and  testament,  and  I  also  appoint 
him  guardian  of  my  said  daughter  and  only  child." 

Afterwards,  on  the  twenty-sixth  day  of  December,  1876,  he 
died,  owning  the  whole  of  the  northeast  quarter  of  section  10. 
His  will  was  admitted  to  probate  in  the  probate  court  of  Tus- 
cola County,  and  John  Cole  was  appointed  as  executor  thereof 
It  does  not  distinctly  appear  from  the  record,  which  is  very 
eon  fusing  and  imperfect,  who  the  heirs  at  law  of  Andrew 
Shultz  were.  The  record  of  the  probate  court  was  offered  in 
evidence,  but  it  is  not  returned,  nor  are  its  contents  stated, 
showing  who  such  heirs  were.  We  are  left  to  presume  thai 
the  daughter,  Naamah  Lucia  Shultz,  was  the  sole  heir,  and  if 
io,  it  is  not  perceived  what  use  there  was  for  a  wilL  For  the 
purpose  of  this  case,  we  will  assume  that  she  was  the  sole  heir. 
The  record  shows  that  she  died,  leaving  as  her  heirs  two  chil- 
dren, viz.,  Helen  E,  Tucker  and  Leonard  Sweet  Helen  B. 
Tucker,  on  the  twenty-first  day  of  December,  1877,  by  deed 
executed  that  day,  and  recorded  December  81, 1877,  conveyed 
the  whole  of  the  northeast  quarter  of  section  10,  township  12 
north,  of  range  8  east,  to  John  S.  Lewis  for  a  consideration  of 
four  hundred  dollars. 

The  plaintiffs  introduced  in  evidence  a  copy  of  the  proceed- 
ings of  the  probate  court  of  Geauga  County,  Ohio,  showing 
that  upon  February  6,  1878,  Helen  E.  Tucker  was,  upon  an 
inquest  of  lunacy,  adjudged  insane,  and  Cyrus  A.  Kellogg 
appointed  her  guardian.     The  order  of  appointment  appoints 
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Kellogg  guardian  of  her  person,  bnt  says  nothing  of  guardian- 
ship of  her  property.  On  the  same  day  a  bond  was  filed, 
conditioned  that  Kellogg  '*  shall  discharge  with  fidelity  the 
trust  reposed  in  him  as  guardian  of  the  person  and  property 
of  Helen  B.  Tucker,  of  the  county  and  state  aforesaid,  and 
shall  faithfully  account  with  the  probate  court  for  the  county 
of  Geauga  aforesaid  for  the  management  of  the  property  and 
estate,  together  with  the  profits  ensuing  therefrom,  to  the  order 
of  said  court  or  the  direction  of  law,  and  shall  in  all  respects 
perform  the  duty  of  guardian  to  the  said  Helen  E.  Tucker 
until  discharged  as  the  law  requires." 

Thereupon,  on  the  same  day,  letters  of  guardianship  were 
issued,  of  which  the  following  is  a  copy:  — 

'*  The  State  of  Ohio,  Geauga  County,  «•• 
**  To  C  A.  Kellogg^  of  the  county  and  state  aforMaid^  greeting* 

**  Whereas,  at  a  probate  court  held  at  the  oflSce  of  the  judge 
rf  probate  in  the  town  of  Chardon,  within  and  for  said  county, 
on  the  sixth  day  of  February,  A.  D.  one  thousand  eight  hun- 
dred  and  seventy-eight, — present,  H.  K.  Smith,  judge  of  pit^ 
bate  of  said  county, — it  appearing  necessary  that  a  guardian 
should  be  appointed  to  take  care  of  the  property  of  Helen  B. 
Tucker,  who  is  demented  and  insane,  of  said  county,  aged 
lixty-fiTe  years,  and  I,  having  the  fullest  confidence  in  your 
prudence,  fidelity,  and  droumspect  conduct,  have,  and  by 
iheee  presents  do,  constitute  and  appoint  yoo,  the  said  C.  A. 
Kellogg,  guardian  of  the  estate  of  said  Helen  B.  Tucker  dur* 
faig  her  incapacity,  unless  sooner  discharged  by  the  court  or 
the  law.  You  are  therefore  hereby  authorised  and  required 
to  perform  the  duty  of  guardian  to  the  estate  of  your  said 
ward  in  all  respects  in  conformity  to  the  laws  and  statutes  in 
SQoh  ease  made  and  provided. 

[Seal]  ""H.  K.  Smith, 

^  Judge  of  the  Court  of  Probate.'' 

It  will  be  observed  that  the  letters  of  guardianship  appoint 
Kellogg  guardian  of  the  estate,  and  not  of  the  person,  of  Helsn 
B.  Tucker  during  her  incapacity. 

On  March  1, 1878,  John  S.  Lewis  conveyed  the  whole  of  the 
northeast  quarter  of  section  10  to  Cyrus  A.  Kellogg.  Tliis 
deed  was  recorded  March  25, 1878,  and  purports  to  be  in  con> 
sideration  of  eight  hundred  dollars.  On  March  4,  1878,  a. 
petition,  not  signed,  but  verified  by  Kellogg,  was  filed  with 
the  probate  court  of  Tuscola  County,  alleging,  —  1.  That  he* 
Cyrus  A.  Kellogg,  the  legal  guardian  of  said  insane  and  in- 
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eompetent  person,  Helen  E.  Tucker,  is  tbe  owner  of  the  fol- 
lowing real  estate,  to  wit,  an  undivided  half-interest  in  tbe 
northeast  quarter  of  section  10^  in  the  township  of  Juniata,  in 
said  county,  which  said  interest  in  said  real  estate  is  worth 
two  thousand  eight  hundred  dollars;  that  said  Helen  B. 
Tucker  has  no  other  property  whatever;  2.  That  it  would  be 
lor  the  best  interest  of  his  said  ward  to  have  said  real  estate 
sold,  and  the  proceeds  thereof  placed  at  interest;  8.  That  said 
ward  is  indebted  to  various  persons  to  the  amount  of  fourteen 
hundred  dollars,  or  thereabouts,  and  in  order  to  preserve  her 
interest  in  said  land,  it  is  necessary  to  sell  the  same,  and  paj 
said  indebtedness.  Therefore  he  prays  that  he  may  be  em« 
powered  and  licensed  to  sell  the  real  estate  described,  accord* 
ing  to  the  statute  in  such  case  made  and  provided. 

A  hearing  was  had  before  the  probate  court  on  the  first  day 
of  April,  1878,  and  the  court  on  that  day,  in  consideration  of 
the  premises,  ordered,  adjudged,  and  decreed  that  Cyrus  A. 
Kellogg,  guardian  as  aforesaid,  be  and  thereby  was  empow- 
ered, authorized,  and  licensed  to  sell,  pursuant  to  the  statute 
in  such  cases  made  and  provided,  the  said  real  estate,  ^sub- 
ject to  all  encumbrances,  by  mortgage  or  otherwise,  existing 
at  the  time  of  the  granting  of  this  license,  and  also  subject  to 
the  right  of  dower  and  the  homestead  rights  of  the  widow  of 
said  deceased  therein."  The  court  also  ordered  the  guardian 
to  give  a  bond  in  the  penal  sum  of  four  thousand  doIlarSy 
with  two  sureties,  and  to  give  public  notice  of  the  time  and 
place  of  such  sale  by  posting  up  notices  in  three  of  the  meet 
public  plaoes  in  the  township  of  Juniata,  and  also  publish 
such  notice  in  a  newspaper  printed  in  the  county  of  Tuscola 
for  six  weeks  successively  next  before  such  sale,  and  before 
making  the  sale  to  take  the  oath  prescribed  by  the  statute  in 
such  case,  and  further,  to  make  return  of  his  doings  to  the 
court  Afterwards,  on  the  twentieth  day  of  May,  1878,  Kel- 
logg filed  a  bond,  with  Franklin  Fairman  and  Simeon  Wright 
as  sureties,  which  was  approved  by  the  court  on  that  day. 
He  further  gave  notice  of  the  sale  to  occur  the  twenty-fourth 
day  of  May,  1878,  by  posting  notices  in  three  public  places  in 
the  township  of  Juniata  on  the  twenty-third  day  of  May, 
1878,  and  made  an  affidavit  of  SQch  posting  on  the  twenty- 
fifth  day  of  May,  1878.  He  also  published  a  notice  in  the 
Tuscola  Advertiser  six  weeks,  as  required.  On  the  twenty- 
fourth  day  of  May,  1878,  he  acted  as  auctioneer,  and  sold  the 
premises  to  the  highest  bidder,  to  wit,  Simeon  F.  Wright,  for 


July,  1891.]  WiNTM  «.  Tauaz.  166 

the  sum  of  two  thoufiand  two  hundred  doUaaiy  mad  made  a 
report  of  euch  eale^  and  of  hia  doinge  under  the  lieenie,  to 
the  probate  coart,  who  duly  oonfirmed  the  same  by  an  order 
made  on  the  twelfth  day  of  August,  187&  Tha  deed  to  Wright 
was  not  executed  nntil  the  ISth  of  February,  1879,  as  will  be 
referred  to  hereafter. 

On  May  20,  1878,  John  M.  Cole,  as  ezeeutor  of  the  last  will 
of  Andrew  Shuiz,  deceased,  conveyed  to  Gyrus  A.  Kellogg,  of 
Claridon,  Ohio,  the  southwest  quarter  of  the  northeast  quarter 
of  section  10,  township  12  north,  of  range  8  east,  fi>r  eight 
hundred  dollars,  as  appears  by  said  deed. 

On  February  18,  1879,  the  guardian's  deed  was  ezeeuted 
by  Kellogg  to  Simeon  F.  Wright,  and  was  recorded  the  same 
day,  and  on  the  same  day  Wright  reoonveyed  ta  Kellogg  in* 
dividually  the  same  premises  for  the  same  consideration,  vii., 
two  thousand  two  hundred  dollars,  and  this  deed  was  re- 
corded on  the  seventeenth  day  of  February,  1879.  On  March 
12,  1879,  Kellogg  conveyed  by  warranty  deed  the  northeast 
quarter  of  section  10  to  Jacob  Truax,  the  defendant  in  this 
auit,  for  four  thousand  eight  hundred  dollars. 

On  March  1, 1888,  Helen  E.  Tucker  died  intestate,  leaving 
fcur  children,  via.,  Mrs.  Winter,  Mary  Griffiths,  Susan  Strong, 
and  August  Shultz.  August  Shultz  Tucker  died  leaving  no 
issue,  nor  &ther  nor  mother  him  surviving.  On  January  19, 
1889,  Jabes  Griffiths  and  Mary  B.  Griffiths  conveyed  by  deed 
to  Martha  Winter  and  Susan  M.  Strong,  the  plaintiffs  in  this 
■nit,  all  of  their  interest  in  the  land  in  question. 

Cyme  A.  Kidlogg  may  possibly  have  acted  throughout 
without  fraud,  and  for  the  benefit  of  his  ward,  but  this  record 
does  not  show  it.  So  iar  as  he,  as  guardian,  conveyed  to 
Wright,  and  Wright  immediately  reconveyed  to  him,  indi- 
vidually, for  the  same  oonsideration,  no  title  passed  by  the 
transaction.  This  case  must  be  ruled  by  the  case  of  McKay 
T.  WmaimM,  67  Mich.  547;  11  Am.  St  Bep.  697.  The  whole 
ncord  abounds  with  evidence  of  the  efforts  of  Kellogg  to  get 
tile  legal  title  of  this  land  in  his  individual  name;  and  aside 
from  the  deed  from  Wright  to  him,  which  is  void,  his  trans- 
aetiona  would  require  very  satisfactory  evidence  to  explain 
why  he  assumed  fiduciary  relations  with  the  estkte  of  Helen 
B.  Tucker,  if  he  already  had  a  valid  tide  through  Cole  and 
Lewis. 

Defendant's  counsel  urge  that  we  should  treat  the  deed  to 
LswiSi  and  from  him  to  Kellogg,  as  valid,  inasmuch  aa  it 
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antedates  the  adJQdicatiOD  of  insanitj;  but  aeide  from  the  facts 
apparent  on  the  face  of  the  deed,  that  Mrs.  Tucker  conveyed 
her  whole  interest  in  the  undivided  half  of  the  northeast 
quarter  to  Lewis  for  four  hundred  dollars,  when  it  was  worth 
more  than  ten  times  that  amount,  we  are  only  required  to  de* 
eide  whether  the  charge  of  the  court  with  reference  to  the 
guardian's  deed  to  Wright,  and  from  him  back  to  Kellogg,  is 
a  correct  instruction  as  to  the  law  which  should  be  applied  to 
and  govern  the  case.  When  the  authority  appears  upon  the 
face  of  the  instruments,  there  is  no  presumption  of  honesty 
in  a  transaction  by  which  the  title  of  a  eesiui  fu§  trutt  is 
divested,  and  invested  in  the  trustee. 

The  instructions  of  the  court  were  erroneous;  the  judgment 
is  reversed,  and  a  new  trial  ordered. 

OuABDiAH  AHP  Waxdw — A  transfer  of  the  w«rd*i  ptopfty  by  agosHisB 
ftr  hit  own  benefit  eonfen  no  title^  and  a  pnrohaaer  with  notiM  takea  it  aS 
bit  peril,  and  the  ward  can  reoorer  from  himt  Oarpenier  r.  MeBride^  8  Flm 
S98;  62  Am.  Deo.  87S.  A  guardian  oannot  oonrey  land  of  tiM  ward  to  pay  aa 
attorney  for  hie  legal  eerrioee  rendered  the  estate:  Qlamgew  r,  MtEbmon,  79 
Tex.  116.  A  porohaeor  at  an  nnaffirmed  gnardiaa's  aale  is  liable  to  the  ward 
§m  rente  and  profite:  AmbUtom  y.  Dyer,  6S  Ark*  82B.  One  who  aammee  the 
Mlationof  guardian  cannot  take  adrantageof  hii  podtioa  to  apeealate  in  the 
fvoperty  of  hk  ward:  Ammot.  Spotit,  6  &  Hon.  862;  48  Am.  Dee.  18S;  and 


Tkvsni  AVD  TRUsnn.  —  Penona  acquiring  property  bomd  by  a  trvs^ 
with  notice  of  the  tmat,  do  not  acquire  title^  but  an  oooaiderod  aa  tmeteoat 
CImfeiUer  v.  MeBrtde,  8  Tla.  292;  62  Am.  Dee.  879,  and  note.  Land  p«r- 
ahaeed  by  a  guardian  witii  the  tmat  fonda  ia  in  equity  the  property  of  the 
wwd,  and  a  pnrehaaer  of  the  land  ia  eiiarged  with  eooatmctiTe  notioa  ef 
atarytbing  incited  in  tha  deeda  which  aonstitsli  hli  dmiB  ol  tttUi 
V.  JMk  108  Mew  401. 


Cbibbs  v.  Sowlh. 

[87  MICHICAH,  MO.] 

■nm  maoK  there  ia  a  fear  of  impriaonment  incited  by  threaia 
BaoovmT  ov  Mossr  Sztobtbd  bet  Dubiss.  —  If  a  man  aaranly  yean  ef 
age  ia  threatened  with  criminal  proeeeation,  and  on  acoouit  ef  hia  aga 
and  hii  igncnnoe  of  the  law,  he  ie  eo  pat  in  fear  that  hia  will  ia  oveiw 
come  and  he  pays  money  to  another,  not  of  his  own  free  wiD,  but  ba* 
aanse  of  the  fear,  tha  money  ia  paid  under  duroai^  end  miy  banaovend. 


Bpaffard  2Vy<m,  for  the  appellant. 
Theodore  O.  Beaver,  for  the  defendant 

M OR8B,  J.    This  is  an  action  of  oMumpatf,  npon  the  common 
oonnts,  commenced  in  justice's  court     On  appeal  to  the  cir- 
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cait  count  for  the  county  of  Berrien,  the  circuit  judge  directed 
A  verdict  for  the  defendant. 

Tlie  case  made  by  the  plaintiff  was  substantially  as  follows: 
lie  is  a  farmer  about  seventy-two  years  of  nge,  akid  has  lived 
in  Bainbridge,  in  Berrien  County,  upon  his  present  farm,  for 
Dearly  forty  years.  There  is  an  orchard  on  his  premises, 
aitd  he  makes  and  sells  cider.  He  had  cider  in  his  cellar  in 
tlie  spring  of  1889.  The  defendant  had  a  mill  not  far  from 
pl.iintiU's,  and  teamsters  in  his  employ  drawing  logs  to  the 
mill.  Plaintiff  had  a  sick  horse  in  July,  1889,  and  called 
some  of  these  teamsters  in  to  help  him  about  his  horse,  as  they 
were  passing  by  his  place.  After  they  had  assisted  him  to 
*' swing  up"  his  horse,  he  drew  some  cider,  which  he  claims 
had  acid  in  it  to  keep  it  from  fermenting,  and  treated  them 
with  it  Plaintiff  was  something  of  a  horse-doctor,  and  a  few 
days  thereafter  one  Penrod,  who  was  working  for  defendant 
with  his  own  team,  brought  one  of  his  horses  to  plaintiff  to 
treat  for  sickness.  The  horse  was  brought  to  his  place  about 
four  o'clock  in  the  morning,  and  died  in  about  seven  hours. 
On  the  second  day  thereafter,  the  defendant  came  into  plain- 
tiff's yard,  and  we  give  the  conversation  between  them  in  the 
language  of  the  plaintiff. 

**  I  was  preparing  to  go  to  the  hay-field.  I  had  oat  down 
quite  a  lot  of  clover.  I  was  fixing  my  hay-rack.  Says  he, 
*I8  this  Mr.  Cribbs?'  I  told  him  that  was  my  name.  He 
says, '  I  understand  you  have  been  selling  my  men  eider,  and 
in  oonsequenoe  one  of  my  men  got  drank  Saturday  before.' 
I  cannot  name  the  date  of  it,  — it  was  the  Saturday  before 
the  horse  died.  *He  run  his  horse,  and  caused  his  death,  and 
I  want  pay  for  that  horse.  I  want  pay  for  the  horse.'  I  told 
him  that  was  a  mistake;  I  never  sold  any  of  his  men  any 
dder  in  the  world, — ^^not  a  drop.  Says  he, '  Yoa  have,  and 
I  can  prove  it  by  dx  different  witnesses  that  work  for  me,  — 
men  that  work  for  me.'  Says  I,  *  Who  are  they? '  Says  he,  *I 
eannot  name  them  all,  I  have  so  many,  —  a  great  many  mills 
and  80  many  men.  I  hire  so  many  men  I  don't  know  their 
namea.'  He  says,  'There  are  three  at  the  mill,  and  there  are 
three  oihen  that  will  swear  ihey  got  dder.'  I  says,  'Thatii 
a  ndstaka.'  He  says,  ^  Mistake  or  not,  I  want  pay  for  that 
hone.  My  teams  are  lying  idle.  I  have  a  contract,  and  that 
oontraet  has  aboat  expired,  and  unless  I  can  keep  my  teams 
•i  work,  I  shall  lose  one  thoasand  dollars]on  this  contract.  I 
aannot  giTS  yoa  any  time  on  it    I  want  it  immediatelji — 
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right  off.'  I  says, '  I  don't  see  bow  you  can  make  that  claim. 
I  have  no  knowledge  of  their  getting  any  cider  that  would  in^ 
tozicate  any  one,  even  to  the  most  delicate  child  there  was, 
or  woman.'  Says  he, '  It  has  been  done,  and  I  have  got  hold 
€i  the  man  now  that  I  have  been  looking  for,  and  I  want  pajr 
for  it;  my  team  has  got  to  go  to  work  to-morrow.  I  cannot 
ran  around  any  more.  Unless  you  do,  I  shall  send  you  up. 
I  shall  fine  you,  or  cause  you  to  be  fined,  and  send  you  ta 
Orand  Rapids.'  Says  I, '  I  don't  understand  the  law.'  He 
spoke  in  the  first  place,  and  says, '  You  know  as  much  about 
law  as  I  da'  I  says,  ^  I  never  had  a  case  in  my  life, — never 
had  a  lawsuit;  I  don't  know  anything  about  it.'  ^  Well,'  says 
he, '  I  have  traveled  over  the  state  of  Michigan  about  as  much 
as  any  other  man,  and  I  know  about  as  much  law  as  most 
lawyers.  I  have  had  a  great  many  lawsuits  in  my  life- 
time.' Says  he,  '  That  will  be  the  least  I  can  take,  and  the 
best  I  can  do  with  you,  and  give  you  no  time.'  I  told  him  I 
had  no  money  by  me* 

^  Q.  You  said  something  about  his  having  you  at  Orand 
Rapids.  What  did  he  say  about  that?  A.  He  would  have 
me  arrested  and  take  me  to  Grand  Rapids,  in  the  United 
States  court,  and  it  would  imprison  me  so  long  a  time,  and 
five  hundred  dollars  fine. 

**  Q.  Did  he  state  how  long  a  time?    A.  Imprisonment? 

^  Q.  Yes.  A.  I  don't  know  as  he  came  out  on  the  time  or 
years.  I  don*t  recollect  that  be  did.  He  might  have  said  a 
number  of  years.  '  There  will  be  no  chance  for  you  at  all;  it 
will  be  a  sure  thing.'  Said  be  could  prove  it  by  three  men 
down  there.  Wanted  I  should  go  down  with  him.  I  says, 
'  I  have  no  time;  my  bay  is  in  such  a  state  I  want  to  put  my 
hands  to  work.'  Says  I,  *I  cannot  go.'  ^Wellt'  says  he, 
'yea  better  ga'  *  Better  go  down,'  says  he,  41  will  save  a 
good  deal  of  expense  to  you,  probably.'    So  I  went  down." 

Plaintiff  admitted  to  Sowie  that  he  gave  the  men  some 
cider  to  drink,  but  protested  that  he  did  not  sell  it  to  them^ 
Sewle  told  him  that  was  enough  to  condemn  him,  as  it  was  a 
gate.  Plaintiff  said  he  ''eould  not  see  h  in  that  light" 
Sewle  replied,  ^I  understand  the  law  as  well  aa  most  law- 
yers." Plaintiff  and  Sowle  went  down  to  the  mill,  and  Bowie 
called  up  some  of  his  men,  and  asked  them  in  rotation,  *'  Did 
yea  ever  buy  any  eider  of  Mr.  Gribba?  "  and  each  one  answered 
in  the  affirmative.  Considerable  more  oonversation  between 
plaintiff  and  dafeadant  took  between  tUs  time  and  the  pej* 
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meat  of  the  rnonay;  Cribbs  tiyiog  to  plead  off  or  reduce  the 
amoant^  and  Sowle,  insisting  on  the  sum  of  $150  in  money,  or 
be  would  criminally  proeeoute  the  plaintiff  for  selling  cider 
without  a  license.  Finally  Oribbs  went  down  to  Bent<Ni 
Harbor  to  get  the  money.  While  there  he  called  upon  Mr. 
Wiemer,  a  druggist,  and  who  had  been  a  sheriff  or  deputy 
sheriff  of  the  county,  and  asked  his  advice.  Wiemer  said  to  him 
that  be  "*  guessed  be  had  got  in  a  boat"  Plaintiff  then  went 
and  got  the  money,  and  paid  defendant  $1W.  This  is  the 
Dxmey  he  is  seeking  to  recover  in  this  snit^ 

It  was  also  shown  by  the  testimony  of  Mr.  Penrod,  a  wit- 
aesi  for  the  plaintiff,  that  after  his  horse  died,  the  defendant 
aime  to  Penrod,  and  asked  him  what  be  was  going  to  da 
Penrod  replied  that  he  hardly  knew  what  to  da  Then  Sowle 
laid,  ^  There  is  just  one  way  that  you  can  get  a  horse."  On 
Mng  asked  how  that  was,  he  said  that  if  Penrod  would 
■wear  that  he  bought  dder  of  Cribbs,  he  (Sowle)  could  go  and 
Kare  $150  out  of  him.  Penrod  said  that  he  could  not  do  that, 
as  he  had  never  bought  any  cider  of  plaintiff  Sowle  said 
the  other  boys  bad,  and  they  would  swear  to  it.  Penrod  also 
testified  that  he  was  present  when  Sowle  called  the  men  up  ia 
the  presence  of  the  plaintiff,  and  asked  them  if  they,  had 
purchased  cider  of  Cribbs,  and  heard  them  answer,  **  Yes.** 
Plaintiff  was  also  corroborated,  as  to  bis  conversation  in  his 
own  yard  with  Sowle^  by  Mr.  Parker,  his  hired  man,  who 
beard  most  if  not  all  of  the  talk  there. 

The  defendant  admitted  getting  $160  of  Cribbs,  and  that 
he  obtained  it  by  reason  of  making  the  charge  to  him  that  be 
had  been  selling  cider  to  his  men,  but  denied  that  he  had 
threatened  any  criminal  prosecution.  There  was  no  proctf  ia 
the  case  that  plaintiff's  letting  the  men  have  cider  had  any- 
thing to  do  whatever  with  the  killing  of  the  horse  belonging 
to  Penrod.  The  money,  under  all  the  testimony,  was  received 
by  Sowle  without  any  consideration  for  its  payment,  except 
the  settlement  of  a  threatened  criminal  prosecution.  But  the 
drcuit  jadge  was  of  the  opinion  that  the  plaintiff  had  "  failed 
to  show  anything  like  duress'';  and  said  to  the  jury  that| 
^  under  his  own  testimony,  there  is  nothing  that  can  be 
called  such  fsar  as  the  law  will  recognise;  and  once  a  man 
MS  fit  to  enter  into  an  agreement  of  that  kind,  he  eannot 
afterwards  invoke  the  aid  of  the  court  to  rid  Umself  of  a  plaoe 
whiflhlM  has  himself  been  the  eanse  of  faUimittla    T< 
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verdict,  withoat  leaving  your  seats,  will  be  that  7011  find  in 
favor  of  the  defeti Jant/' 

The  judge,  in  his  remarks  to  the  jury,  a  portion  only  of 
which  has  been  given  above,  laid  stress  upon  the  fact  that 
plaintiff  was  remarkably  strong  and  robust  for  one  of  his 
years,  and  bad  transacted  more  business  than  the  average 
man  in  his  walk  of  life;  and  also  upon  the  further  fact  that 
plaintiff  deliberated  before  the  payment  of  the  money,  and 
counseled  with  a  friend,  ^  and  paid  the  money  with  a  full 
knowledge  of  all  the  facts.** 

The  plain  case  is  this:  On  Bowie's  own  showing,  he  baa 
$150  of  plaintiff's  money  without  any  consideration,  and  with- 
out the  shadow  of  an  excuse  for  a  consideratioD.  If  the  plain- 
tiff's testimony  is  true,  the  money  was  extorted  from  him 
under  the  threat  of  a  criminal  prosecution  in  the  United  States 
court  He  testified  that  he  had  sold  cider  by  the  barrel,  and 
also  sweet  cider  by  the  pitcherful  and  half-gallon,  but  not 
to  any  of  Sowlo's  men.  He  was  ignorant  of  the  law,  and  says 
that  the  reason  he  paid  the  money  was  that  *^  Bowie's  talk 
gave  me  a  fright,  scared  me  into  it,  not  knowing  anything 
about  the  law,  never  having  any  occasion  to,  and  he  claiming 
to  be  quite  a  lawyer  himself,  that  he  could  make  me.  Thought 
I  was  compelled  in  my  own  mind  to  do  if 

We  do  not  think  the  plaintiff  is  debarred  from  recovering 
back  this  money  so  unjustly  obtained  from  him.  He  had 
reason  to  fear  a  criminal  prosecution  when  he  was  threatened 
with  it,  and  confronted  by  three  or  four  men  who  said  that 
they  had  bought  cider  of  him,  and  was  informed  by  defend- 
ant  that  they  would  swear  to  it.  Even  if  he  had  the  average 
intelligence  and  business  faculty  of  people  in  his  walk  in  life, 
he  can  well  be  excused  for  thinking  that  he  was  in  danger  of 
being  criminally  prosecuted,  and  perhaps  jailed,  if  he  did  not 
settle.  He  was  ignorant  of  the  law,  and  had  a  horror  of  it,  es» 
pecially  in  the  shape  it  was  presented  to  him  by  the  defendant. 
The  fact  that  he  consulted  a  friend,  who  told  him  he  guessed 
he  was  in  a  boat,  does  not  help  the  defendant  any.  If  it  has 
any  bearing,  it  is  in  favor  of  the  plaintiff's  case.  There  is  no 
doubt  from  plaintiff's  showing  that  he  was  threatened  with 
unlawful  arrest  and  imprisonment;  that  it  excited  a  fear  in 
him  that  the  threat  would  be  carried  into  execution  if  he  did 
not  pay  the  money;  that  this  fear  was  grounded  upon  the  rea- 
sonable belief  that  the  person  making  the  threat  had  the  means 
of  carrying  his  threat  into  immediate  execution;  and  that  the 
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ttireat  operated  00  aa  to  overcome  the  will  of  the  plaintiff; 
and  we  tbiDk,  under  each  showing,  he  was  entitled  to  recover. 

Aa  waa  well  said  by  Gordon,  J.,  in  Jordan  y,  Elliott^  16  Cent. 
L.  J.  282:  *^  We  are  aware  thai  neither  nnder  the  mle  of  the 
dvil  nor  oommon  law,  aa  formerly  expressed,  would  there  be 
sufiBcient  to  release  Mrs.  Elliott  [in  that  case]  from  her  con* 
tract;  for,  according  to  Blackstone,  the  threats  to  produce 
such  an  effect  must  be  of  such  a  character  aa  to  induce  a 
well-grounded  fear  in  the  mind  of  a  firm  and  courageous  man 
of  the  loss  of  life  or  limb.  And  the  rule  of  the  civil  law  waa 
of  like  import;  the  fear  must  be  of  that  kind  which  would 
influence  a  man  of  the  greatest  constancyi  Ifelut  non  voni 
lMniniBf8edquiinhomineeon9tanti8rimoead(U^  •  •  •  •  But,  for- 
tunately for  the  weak  and  timid,  courts  are  no  longer  governed 
by  thia  harsh  and  inequitable  doctrine,  which  seems  to  have 
considered  only  a  very  vigorous  and  athletic  manhood,  over- 
looking entirely  women  and  men  of  weak  nerves.  Pothier 
regards  this  rule  as  too  rigid,  and  approves  the  better  doctrine, 
that  regard  must  be  had  to  the  age,  sex,  and  condition  of  the 
partiea,  since  that  fear  which  would  be  insuflBcient  to  influ- 
ence a  man  in  the  prime  of  life  and  of  military  character, 
might  be  deemed  sufficient  to  avoid  the  contract  of  a  woman, 
or  a  man  in  the  decline  of  life:  Evans's  Pothier  on  Obliga- 
tions,  1, 18.  And  we  tbink  the  opinion  of  Mr.  Evans  expresses 
the  doctrine  which  is  now  approved  by  the  judicial  mind, 
both  of  thia  country  and  of  England;  that  is,  that  any  con- 
tract produced  by  actual  intimidation  ought  to  be  held  void, 
whether  aa  arising  from  the  result  of  merely  personal  infirm- 
ity, or  fit>m  circumstances  which  might  produce  a  like  effect 
upon  persons  of  ordinary  firmness.''  See  also  Anderson's  Law 
Diet  888. 

It  has  been  held  by  some  of  the  courts  that  mere  threats  of 
criminal  prosecution,  when  neither  warrant  has  been  issued 
or  proceedings  commenced,  do  not  constitute  duress:  Bu* 
chanan  T.  SakUifk^  9  Mo.  App.  652;  Higgins  v.  Broum,  78  Me. 
473;  Town  Council  v.  Burnett^  84  Ala.  400;  and  by  others,  that 
a  threat  of  arrest  for  which  there  is  no  ground  does  not  consti- 
tute duress,  as  the  party  could  not  be  put  in  fear  thereby: 
Knapp  V.  Hyde^  60  Barb.  80;  Preston  v.  Boston,  12  Pick.  12. 
But  these  rules  do  not  seem  to  have  any  regard  to  the  condi- 
tion of  the  mind  of  the  person  acted  upon  by  the  threat,  or  to 
take  into  consideration  the  age,  disposition,  or  intellect  of  the 
peraon  so  threatened;  and  leaves  the  old,  the  ignorant,  the 
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weak,  and  the  timid  at  the  mercy  of  the  bollj  or  the  sooun- 
drel  who  operates  upoo  their  fears  to  extort  money  from 
them«  Truly,  to  such  an  action  as  this  the  defendanti  wfao^ 
without  semblance  of  any  legal  or  moral  right  or  claim,  haa 
scared  money  out  of  an  old  man,  cannot  well  set  up  any  de* 
fense  of  the  policy  of  the  law  that  it  was  the  duty  of  the  ii^ 
jured  party  to  have  resorted  to  the  courts  in  the  first  plao«^ 
or  withstood  the  threat  of  being  taken  there  until  proceedingi 
were  actually  begun,  to  defend  himself  from  the  extortion. 
Nor,  in  my  opinion,  is  it  the  true  policy  of  the  law  to  make 
an  arbitrary  and  unyielding  rule  in  such  cases,  to  apply  to 
all  alike,  without  regard  to  age,  sex,  or  condition  of  mind. 
Weak  and  cowardly  people  and  old  and  ignorant  persons  are 
the  ones  that  need  the  protection  of  the  courts,  and  they  are 
the  ones  usually  operated  upon  and  influenced  by  threats 
and  menaces. 

This  case  should  hare  gone  to  the  jury,  and  if  they  found 
that  the  threat  of  criminal  prosecution  was  made,  as  claimed 
by  plaintiff,  and  that  he,  on  account  of  his  age  and  ignorance, 
of  the  law,  was  so  put  in  fear  that  his  will  was  overcome,  and 
he  paid  this  money,  not  of  his  own  free  will,  but  because  of 
the  fear  that  he  would  be  unjustly  imprisoned  on  the  com- 
plaint of  Sowle,  backed  by  the  testimony  of  the  witnesses  he 
had  been  confronted  with,  then  the  verdict  should  have  been 
in  his  favor  for  the  money  so  paid,  with  interest. 

The  modern  doctrine  of  duress  is  established  where  actual 
or  threatened  violence  or  restraint  contrary  to  law  compela 
one  to  enter  into  or  discharge  a  contract:  Bouvier's  Law  DicL 
It  is  duress  when  there  is  a  fear  of  imprisonment  excited  by 
threats:  Willard's  Eq.  Jur.  209.  A  threat  to  procure  the 
arrest  and  imprisonment  of  one's  son  under  a  false  and  crimi- 
nal charge,  and  reasonable  ground  to  believe  that  such  threat 
will  be  executed,  probably  constitute  duress:  Schultz  v.  Cul- 
bertson,  46  Wis.  813;  Meech  v.  Lee^  82  Mich.  274.  See  also 
Schultz  V.  Cailin,  78  Wis.  611,  946;  Eadie  v.  Slimmon,  26 
N.  Y.  9;  82  Am.  Dec.  895;  Adam$  v.  Bank,  116  N.  Y.  613;  16 
Am.  St.  Rep.  447;  Qreen  v.  Scranage,  19  Iowa,  461;  87  Am. 
Dec.  447;  Taylor  v.  Jaques,  106  Mass.  291. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaintiff. 


DiTBaBB  VMS  MuTAB,  Wbav  OoHBTmjTn.  —Threats  of  nnlawfiil  hnpriaoa* 
Bent,  or  threati  whieh  induce  the  fear  of  iminrieoniiieiit,  oonetitate  dmmm 
Eddy  T.  Hmrki,  17  Me.  88S;  S5  Am.  Dee.  SS1|  DiwmM  v.  Aft&te%  74  Ibi. 
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441;  3arr€U  t.  WOer,  125  H.  Y.  18;  Iambi  t.  Ohart,  78  Tex.  13.    Threate 
ft»  flia  do  not  oonaiitato  dnrus:  Jomet  t.  Ilomghton,  61  N.  H.  61. 

DuRBB^  RvooYSBT  Baok  ot  Monct  Paid  umdxb.  — Blonay  paid  to  ono 
■ol  Mititiod  thereto,  under  saeh  doress  as  girea  to  it  the  chamoter  of  a  com* 
palsory  paymentk  may  be  recovered  back:  Cham  T.  DumuU,  7  GreenL  134{ 
90  Am.  Dec  352;  note  to  Hatier  t.  OreeiUee^  26  Am.  Dea  374;  Adanm  t.  Irv 
m^NoL  Bank,  116  N.  Y.  606;  16  Am.  St.  Rep.  447.  and  note.  In  tiia  casa 
tiSdifer  ▼.  Adam§,  18  CoL  673^  where  tha  plaintiC  mdar  d^^^a^^  axeonted 
a  ohaek  and  releaae  of  money  to  defendant,  who  waa  a  member  of  a  banking 
and  the  bank  snbaeqnently  paid  over  to  defendant  on  each  roid  ahack 
aoaeya  aa  were  dae  plaintiff  the  ooort  decided  that  in  eqiiity  plaiatiff 
■ight  reeover  ol  defendant^  although  he  might  have  maintained  an  action  aft 
lav  a^aiaat  the  bank. 


Wilson  v.  Nbwtok« 

ffa  UiimtaAM,  ML) 

A  WoKAV  MAT  BS  AppontTSD  DzFUTT  Ck>inrnr  Clkbx.  — Whan  a  minieta* 
lial  •offioer  ia  anthorixed  to  appoint  a  deputy  derk,  ha  may^  onlaia  va- 
■trietad  by  atatuta^  appoint  whom  he  please^  without  regard  to  aga^ 
aoloaf  9t  laeOi 


Durand  and  Carton^  for  the  relator. 
Mark  W.  Stevem,  for  the  respondent. 

Champun,  C.  J.  This  hearing  is  upoh  an  order  requiring 
nspondeni  to  show  cause  why  he  should  not  quash  a  writ  of 
attachmenti  referred  to  in  the  affidavit  of  the  relator,  £or  the 
BBason  that  said  pretended  writ  is  void,  in  that  it  waa  pre* 
pared,  issnedi  and  signed  bgr  one  Marguerite  B.  Burr,  a  deputy 
eesmty  clerk;  thai  said  Marguerite  B.  Burr  is  a  wonuun,  and 
being  «>,  cannot,  under  the  oonstitution  and  laws  of  the  state 
ef  Michigan,  hold  the  office  of  deputy  county  derk,  or  perfENrm 
sny  of  the  duties  of  that  office. 

Article  10,  section  8,  of  the  constitutioQ  provides  that  ia 
eadi  organised  county  there  shall  be  chosen  by  the  electors 
thereof  a  county  clerk,  whose  duties  and  powers  shall  be  pr^ 
scribed  by  law.  The  duties  and  powers  of  the  county  clerk 
are  prescribed  by  Howell's  Statutes,  sees.  671-^77.  Other 
duties  are  prescribed  by  other  provisions  of  the  law.  Section 
178  authorises  the  county  clerk  to  appoint  one  or  more  depu- 
ties, to  be  approved  by  the  circuit  judge,  one  of  whom  shall 
be  designated  in  the  appointment  as  the  successor  of  such 
derk  in  case  of  vacancy  from  any  cause,  and  to  revoke  such 
appointment  at  his  pleasure,  and  the  deputy  or  deputies  may 
perform  the  duties  of  such  clerk.  The  next  section  makes 
Urn  and  his  sureties  responsible  £or  the  acts  of  his  deputy  or 
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deputies^  and  in  case  of  yaoanoy  in  the  ofl3ce  of  derk,  bj 
death,  eto.,  the  deputies  shall  severally  perform  the  dutiea  of 
clerk  until  the  vacancy  is  filled. 
The  following  is  the  written  appointment  of  Miss  Burr; — 

*'  State  of  Michigaui  Genesee  County,  sf. 

^  By  virtue  of  the  power  in  me  vested  by  the  statute  in  such 
case  made  and  provided,  I,  Qeorge  O.  Crane,  clerk  of  said 
county,  do  hereby  constitute  and  appoint  Marguerite  E.  Burr 
deputy  clerk  of  said  countyi  to  hold  office  during  my  pleaa^ 
ure. 

*^  Given  under  my  hand  at  the  city  of  Flinti  Genesee 
County,  this  third  day  of  June,  A.  D.  1889. 

^  Gbobob  O.  C&ans,  Clerk  of  Genesee  County. 

^  I  approve  the  above  appointment 

^  William  Nkwtoii,  Circuit  Judge.** 

Miss  Burr  subscribed  and  swore  to  the  constitutional  oath 
of  office,  and  entered  upon  the  duties  of  deputy  clerk.  It 
will  be  noticed  that  in  thia  appointment  she  is  not  designated 
as  successor  to  the  clerk. 

The  relator  contends  that  under  the  provision  of  the  con* 
stitution  none  but  an  elector  can  be  chosen  to  the  office  of 
county  clerk.  In  this  I  think  he  is  correct,  but  its  decision 
is  not  essential  to  the  determination  of  the  present  case.  He 
further  contends,  as  a  necessary  consequence,  that  no  one 
except  an  elector  can  be  appointed  deputy,  for  the  reason  that 
such  person  may  by  the  statute  and  the  appointment  becomo 
successor  to  the  elerk  until  a  Taoancy  can  be  filled.  Mias 
Burr  is  not  designated  as  bis  successor,  and  if  she  were,  it 
does  not  follow  that  the  successor  during  the  temporary  tima 
in  which  a  vacancy  occurs  must  be  an  elector.  The  electors 
have  the  constitutional  right  to  choose  their  county  ekA,  and 
no  one  could  be  appointed  for  a  full  term  to  fill  the  positkHi 
in  an  organized  county;  but  in  case  of  vacancy,  the  law  may 
provide  that  another  person  may  be  appointed  to  fill  the  posi- 
tion and  discharge  the  duties  of  the  office.  This  is  essential 
for  the  transaction  of  the  public  business,  and  it  is  conipe* 
tent  for  the  legislature  to  provide  that  the  oounty  derk  may 
appoint  his  own  successor  until  a  vacancy  can  ba  fiUed  in 
the  manner  provided  by  law. 

The  office  of  county  clerk  is  wholly  ministerial,  and  when 
the  law  provides  that  a  ministerial  officer  may  appoint  a 
deputy,  for  whose  acts  he  and  his  sureties  are  responsible,  and 
does  not  limit  or  restrict  him  as  to  whom  he  appoints,  he  has 


Oet  1891.]  Blodqbtt  and  Davis  Lumber  Co.  «.  Petbii8.  175 

iutbority  to  appoint  whomsoever  he  pleases.  The  person 
appainted  acts  for  him;  or  in  other  wordSi  he  acts  through 
liii  deputy.  His  choice  is  not  confined  to  any  race,  sex,  color, 
or  age:  Jfoor^  v.  Grapes,  3  N.  H.  408;  Golding's  Petition,  57 
K.  H.  146;  24  Am.  Bep.  66;  Jeffriea  v.  EarringUm^  11  Cd. 
191. 

There  was  no  onor  in  the  denial  of  the  motion  to  quash 
the  writ  

Orwim  ATO  OrfwsBS — Woimr. — Undw  astotnli  proridiiig  tluil  ■• 
ymrnm  ■hall  be  praoludad  or  dsbtned  from  any  oooapatioa,  profanioii,  or 
iniplojiiMnl  oa  aooooal  of  sax,  a  woman  may  bo  a  maater  in  ohanooryt 
UMurdi  T.  Peopie,  99  HL  601;  SS  Am.  Sop.  H  ud  noto  9^8^  as  to 
vhal  oOoaa  auj  bo  boldbj  womon. 


Blodgbtt  and  Davis  Lumbbb  Oa  «l  FkTBB& 

(8l7]fioinoAH.4Mb] 

ft  Dmmnn  nn  Riean  ov  Owvsbs  of  Lavdb  Ai>jaobiit  to  a  Bat 
oa  OrHxa  Natiqablb  Watee  in  tho  landa  and  waton  lying  betwooa 
ttoir  lino  and  tho  lino  of  nayigablo  waton,  or  any  now  Uno  in  tho  bay 
in  front  of  tho  landa  ol  snob  ownom,  tho  following  gonoral  rnlea  an 
adopted:  1.  %  moasnro  tho  wholo  oztoni  of  tho  andont  bank  or  lino  of 
Iho  ooYo  or  bay,  and  oompnto  how  many  rods,  yard%  or  foot  oaoh  lipa- 
tian  owner  open  saoh  lino  haa;  2.  To  divido  tho  nowly  formod  lino  into 
m  many  equal  portions  as  tboeo  oontainod  in  the  shore  lins^  and  then 
draw  atraight  lines  from  the  point  at  whioh  tho  propriotora  rospootiToly 
boanded  on  the  old  to  the  poiats  thna  determined  aa  tho  points  of  diria* 
ion  on  the  newly  formed  line. 

b  DmBamvnra  nu  Riobts  of  Owhsbs  of  Lavm  Faonrnro  ov  Watbbs 
V  THS  WATns  AniAonT  lo  tobm  Laxm^  the  aotoal  shore  lino 
Aoold  not  bo  takmi  aa  a  baoia  for  oompntation,  if  it  happens  to  bo  elon- 
frtad  by  dsop  indontationa  or  diarp  ptojootion^  bnt  the  gonoral  lino 
•nght  tobatakanintiiaaania  mode  that  tho  maaad«a  anmn  by  tiio 
United  States  govommont. 

Samjftr  emd  Wattes  far  the  complainant 
B.  /.  Srawnj  for  the  defendants. 

Champltn,  0.  J.  The  complainant  is  the  owner  of  the  fol- 
lowing described  parcel  of  land  situated  in  the  county  of 
Menominee,  in  the  state  of  Michigan,  vis.:  ^  Commencing  at 
a  point  on  the  section  line  between  sections  thirty-lbur  (84) 
tnd  tbirfy-five  (86)|  in  township  thirty-two  (82)  northi  of 
range  number  twenty-seven  (27)  west,  sixty-four  (64)  rods 
north  of  the  quarter-section  comer  on  said  line;  running 
thenoe  east  to  the  bay  shore;  thence  northerly  along  the  line 
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of  said  bay  shore  to  the  section  line  between  sections  thirty*- 
five  (35)  and  twenty-six  (26);  thenoe  west  along  said  section 
line  to  tlie  northwest  corner  of  said  section  thirty-five  (35); 
thence  south  along  the  section  line  between  said  sections 
thirty-fonr  (34)  and  tliirty-fivo  (35)  to  the  place  of  begin- 
ning; together  with  all  the  riparian  rights  thereunto  belong- 
ing or  in  any  wise  appertaining." 

The  defendants  are  the  owners  and  in  possession  of  the  fol- 
lowing described  lands  and  premises,  adjoining  those  of  tho 
complainant  on  the  south,  viz.:  '^  Commencing  at  a  point  oq 
the  line  between  sections  thirty-four  (84)  and  thirty-five  (35), 
in  township  thirty-two  (32)  north,  of  range  twenty-seven 
(27)  west,  208.86  feet  south  of  the  quarter-section  comer  on 
said  line;  thence  north  along  said  line  to  a  point  sixty-fonr 
(64)  rods  north  of  said  quarter-section  corner;  thence  east  to 
the  bay  shore;  thence  south  along  the  line  of  said  bay  shore 
to  the  north  line  of  the  property  conveyed  to  A.  Spies  by  the 
Coleman  Lumber  Company  by  deed  dated  May  15,  1885; 
thence  north,  eighty-four  degrees  and  thirty-two  minutes 
west,  about  four  chains,  to  the  place  of  beginning;  together 
with  ull  the  riparian  rights  thereunto  belonging  or  in  any  wise 
appertaining." 

The  lands  border  upon  the  waters  of  Green  Bay,  and  the 
question  in  dispute  relates  to  the  division  line  of  the  respect- 
ive holdings  under  the  waters  of  the  bay.  Qreen  Bay  is  part 
of  the  waters  of  Lake  Michigan,  and  is  navigable  for  all 
classes  of  vessels.  The  general  course  of  the  center  line  of 
the  bay  is,  according  to  the  United  States  survey,  north  31^ 
30'  east.  The  shore  of  the  bay  consists  alternately  of  baad- 
lands  and  bays  or  coves,  of  greater  and  lesser  dimenriona. 
The  map  on  the  opposite  page  shows  the  original  shore  of 
the  bay,  according  to  the  United  States  government  survey. 

The  land  of  cotnplainant  is  shaded  wiA  horisontal  lines, 
and  the  land  of  defendants  with  diagonal  lines.  There  is  a 
headland  jutting  out  into  the  bay,  marked  on  the  map  aa 
**  Point  2."  Both  parties  own  and  are  operating  saw-miDai 
and  have  constructed  wharves  to  the  deep  water  of  the  bay, 
upon  which  to  pile  and  from  which  to  ship  their  lamben 
The  saw-mill  of  complainant  is  built  about  five  hundred  fSset 
easterly  from  Point  2,  and  it  has  constructed  docks  from  thia 
in  a  southeasterly  direction  a  distance  of  nearly  seven  hnn« 
dred  feet,  and  at  the  end  of  such  docks  the  water  is  from 
twelve  to  fifteen  feet  in  depth.    The  defendants  have  also 
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1  ■  mill  in  tha  baj  In  front  or  their  premiBes  fin  bnit- 
ixtd  feet  from  the  thm9  lioe,  aad  have  ooiutnicted  docka 
which  extend  in  an  easterly  direction  aboat  one  tboasaod 
bat  from  the  shore  line,  where  the  depth  of  water  is  from 
twelv*  io  fifteen  feet  They  have  driven  piles  with  the  inten* 
tiao  of  still  farther  extending  their  dooks,  and  for  booming 
toga,  aod  if  permitted  to  do  bo^  the  lines  of  their  docks  will 
eroea  those  of  complainaot,  and  prweot  iBCMi  to  tht  loadl 


Me  cf  flomplainan^s  doeks,  and  eat  off  tiM  Uml  lylag  W 
taeea  aooh  docks  and  the  land  of  complainaDi  from  lb* 
priTilegea  of  navigable  water.  Thia  bill  ia  filed  to  jnmA 
the  execatioa  of  saoh  work,  and  to  aattla  th*  boandariaa  b^ 
tpsen  the  partiea. 

The  defendants  olaim  In  thdr  answer  that  tha  boondaty 
iM'brtwean  the  raepectin  partioa  axtMida  into  ttM  watMi  of 
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Oreen  Bay  at  right  angles  to  the  sectioii  line  between  eeotiona 
84  and  35  to  the  oenter  of  the  most  naaal  ship  canal  of  the 
Green  Bay. 

The  eauee  was  heard  upon  the  pleadings  and  proofai  and 
the  court  decreed  as  follows:  *^The  common  boundary  be* 
tween  the  said  lands  and  premises  of  the  complainant  and  the 
said  lands  and  premises  of  the  defendants  in  the  waters,  and 
land  lying  under  the  waters,  of  the'Green  Bay,  of  Lake  Mich« 
igan,  within  the  limits  of  this  decree  mentioned,  to  be  as  fol- 
lows: Commencing  at  a  point  where  a  line  extended  east  from 
a  point  on  the  section  line  between  sectious  thirty-four  and 
thirty-five  (34  and  85),  in  township  thirty-two  (32)  north,  of 
range  twenty-seven  (27)  west,  sixty-four  (64)  rods  north  of 
the  quarter-section  corner  on  said  line,  intersects  said  shore; 
running  thence  north,  seventy-nine  (79)  degrees  and  eight 
(8)  minutes  east,  one  hundred  and  nineteen  (119)  feet;  thence 
south,  eighty-eight  (88)  degrees  and  forty-eight  (48)  minutes 
east,  two  hundred  and  twenty-nine  and  four  tenths  (229  4-10) 
feet;  thence  south,  eighty-two  (82)  degrees  and  three  (3) 
minutes  east,  two  hundred  and  twenty-nine  and  four  tenths 
(229  4-10)  feet;  thence  south,  seventynsix  (76)  degrees  and 
fifty-two  (52)  minutes  east,  three  hundred  and  forty  (340) 
feet;  thence  south,  eighty-two  (82)  degrees  and  twenty-nine 
(29)  minutes  east,  seven  hundred  and  thirty-six  and  eight 
tenths  (736  8-10)  feet  And  it  is  further  ordered,  adjudged, 
and  decreed  that  said  complainant,  within  six  months  from 
and  after  the  date  of  this  decree,  do  remove  all  piles,  pilings, 
docks,  and  all  other  obstructions  whatever  by  it  erected  or 
maintained  on  the  said  lands  and  premises  of  the  defendants 
in  the  water,  or  on  the  lands  under  the  water,  of  Oreen  Bay 
aforesaid,  south  of  the  common  boundary  line  between  the 
same  and  the  said  lands  and  premises  of  said  complainant, 
as  herein  defined  and  established.  And  it  is  further  ordered, 
adjudged,  and  decreed  that  the  said  defendants  recoyer  of  the 
said  complainant  their  costs  incurred  in  this  suit  to  be  taxed, 
and  that  the  said  defendants  have  execution  therefor.** 

It  appears  from  the  proofs  that  this  line  was  arrived  at  by 
dividing  the  shore  line  from  Poplar  Point  to  the  mouth  of  the 
Menominee  River  into  two  distinct  ooyes;  the  headlands  of 
the  northern  cove  being  indicated  by  Poplar  Point  and  Point 
2  on  the  map,  and  the  southern  cove  by  Point  2  and  the 
intersection  of  the  river  with  the  bay.  The  surveyori  by  a 
series  of  measurements  and  surveysi  apportioned  the  distaneo 
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opon  the  base  line,  drawn  from  the  headland  at  Poplar 
Point  to  the  month  of  the  river,  which  the  owners  of  the  north 
cove  would  have  in  proportion  to  the  shore  line  owned  by 
them,  and  upon  the  map  prepared  by  him  had  delineated  the 
division  line  between  the  complainant's  land  and  the  owner 
next  north  of  it  by  course  and  distance.  He  also  made  simi- 
lar ealcu  hit  ions  and  apportionments  between  those  owning 
the  shore  of  the  south  cove.  Before  the  proofs  were  finally 
elosed  the  defendants  introduced  a  map  upon  which  was  de- 
lineated the  division  line  between  complainant  and  its  neigh- 
bor on  the  north,  as  before  stated. 

Section  35,  as  will  be  seen  by  a  reference  to  the  map,  if 
fractional.  The  part  lying  north  of  the  east  and  west  quarter 
line  is  lot  1,  and  the  part  lying  south  of  such  line  is  lot  2, 
by  the  government  survey.  The  surveyor  who  made  the 
map  last  referred  to  drew  right  lines,  one  from  the  southeast 
comer  of  lot  2  to  the  point  where  the  quarter  line  intersects 
the  shore  line  of  the  bay,  and  the  other  from  the  northeast 
corner  of  lot  1  to  the  same  point.  He  then  projected  a  line 
from  this  point  into  the  bay,  dividing  the  angle  made  by  the 
intersection  of  these  two  lines,  and  called  it  a  ''  medium  line.** 
Those  two  lines,  running  from  the  corners  of  lots  1  and  2^ 
did  not  follow  the  shore  of  the  bay,  but  in  some  places  ran 
acroBS  the  headlands,  and  in  some  places  across  the  water. 
The  line  from  the  comer  of  lot  1  left  the  headland  at  Point 
2  wholly  upon  the  bay  side.  It  entirely  ignored  its  existence 
as  a  lact  of  any  importance,  although  it  had  been  used  in 
forming  the  north  cove  and  the  division  line  of  complainant's 
water  rights  on  the  north.  The  surveyor  then  projected  what 
he  styled  a  **  medium  line  **  from  the  point  where  the  eighth 
line  of  the  section^  produced  east,  intersected  the  shore  lins^ 
faito  tho  bay,  which  he  stated  to  be  a  medium  line  between  the 
north  boundary  of  complainant's  water  rights  and  the  m^ 
dium  line  projected  from  the  quarter-post.  He  then  drew 
anftit*fT  mediam  Une  between  these  last-named  lines,  starting 
H  at  ttie  point  on  the  shore  where  the  south  boundary  of  esm* 
plainant's  land  touehed  suoh  shore,  and  this  he  eaUed  tha 
""  division  Une  upon  the  basis  of  least  availability,**  and  this 
line  Che  court  adopted  in  its  decree.  This  line  cannot  be  esr* 
leoi.  The  north  line  from  which  this  medium  line  is  ealen- 
lated  was  based  upon  the  frill  length  of  the  shore  of  the  north 
cove,  and  is  the  line  of  greatest  availability  for  that  eofis,  b«t 
this  rule  is  ignored  in  getting  the  medium  line  en  the 
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The  object  to  be  kept  in  view  in  cases  of  this  kind  is  to 
secure  to  each  proprietor  access  to  navigable  water,  and  an 
equal  share  of  the  dockage  line  at  navigable  water  in  pro- 
portion to  his  share  on  the  original  shore  line  of  the  bay. 
The  lands  bordering  upon  Green  Bay  derive  the  greater  part 
of  their  value  from  the  benefit  of  the  public  easement  for 
landing-places,  docks,  or  wharves,  in  the  vicinity  of  manu- 
facturing establishments,  and  this  is  more  particularly  es- 
sential to  mill-owners  and  manufacturers  of  lumber.  Upon 
consideration  of  the  authorities  cited,  we  think  the  rule 
adopted  by  Massachusetts  will,  in  cases  like  this,  secure  a 
nearer  measure  of  justice  than  those  adopted  by  the  courts 
of  any  other  state.  We  cannot  deal  with  Green  Bay  as  we 
could  with  the  rivers  in  this  state,  where  the  lines  are  to  be 
drawn  at  right  angles  to  the  thread  of  the  stream.  The  rules 
l&id  down  for  the  boundaries  of  owners  of  land  bordering 
upon  the  ocean  and  great  inland  seas  are  more  proper  for  the 
disposition  of  the  case  before  us.  The  rule  early  defined  in 
Massachusetts  is:  1.  To  measure  the  whole  extent  of  the  an- 
cient bank  or  line  of  the  cove  or  bay,  and  compute  how  many 
rods,  yards,  or  feet  each  riparian  owner  upon  such  line  has; 
2:  To  divide  the  newly  formed  line  into  as  many  equal  por- 
tions as  those  contained  in  the  shore  line,  and  then  draw 
straight  lines  from  the  point  at  which  the  proprietors  re- 
spectively bounded  on  the  old  to  the  points  thus  determined 
as  the  points  of  division  on  the  newly  formed  line. 
*  It  is  freely  admitted  that  this  rule  may  require  modifica- 
tfon,  under  particular  circumstances,  in  order  to  secure  equal 
justice,  and  that  in  ascertaining  the  shore  line  or  margin  of 
the  water,  a  general  line  ought  to  be  taken,  and  not  the 
actual  length  of  the  line  on  that  margin,  if  it  happens  to  be 
elongated  by  deep  indentations  or  sharp  projections,  so  that 
the  line  shall  embrace  the  general  available  line  of  the  shore. 
This  is  exactly  what  the  meanders  run  by  the  United  Stater 
government  do.  The  lines  are  run  straight,  disregarding  in*- 
dentations  and  projections  which  are  not  available  Ibr  any 
general  useful  purpose.  The  shore  line  in  this-  case  is  a 
meander  line  of  the  government  survey,  and  we  have  by  that 
survey  the  available  line,  not  elongated  by  deep  indentations 
01?  long  projections.    The  head-line  at  Point  2  is  too  import 

Snt  to  be  disregarded  in  tracing  the  shore  line.    It  is  nearly 
^duite  one  thousand  feet  in  length,  and  fbur  hundred  feet 
in'widtlL    Tbe  United  States  go^mment  recognised  it  as  of 
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safficient  importance  to  be  included  in  its  meander  line  and 
computation  of  quantity  of  land  in  lot  1,  and  it  is  available 
for  benefiHal  use  and  enjoyment,  and  valuable  for  manufee- 
turing  purposes  or  a  town  site.  The  difficulty  is  greatest 
where  the  shores  are  irregular. 

In  the  case  before  us,  the  waters  to  be  dealt  with  may  be 
considered  a  cove  from  station  6  to  station  12,  map  A,  com- 
plainant's exhibits.  There  has  been  no  survey  made  of  the 
line  of  navigable  water  between  these  two  points,  which  must 
be  done  before  a  final  decree  can  be  made.  We  suppose, 
however,  that  such  a  line  will  fall  within  a  right  line  uniting 
the  headlands  of  the  cove  as  hereinafter  described.  Based 
upon  this  assumption,  the  proper  rule  to  be  applied  is  that 
laid  down  in  Wonson  v.  WonaoUy  14  Allen,  71;  and  in  follow- 
ing this  rule,  we  direct  the  following  method  to  be  observed* 
namely:  1.  Turn  right  angles  to  the  shore  lines  from  stations 
5  and  6,  and  6  and  7,  at  6,  on  the  east  side  thereof.  Bisect 
the  angle  thus  made,  and  produce  a  line  from  the  point  of 
intersection  to  navigable  water,  say  to  water  fifteen  feet  in 
depth  that  is  navigable.  2.  Turn  right  angles  to  the  shofe 
lines  from  stations  11  and  12,  and  12  and  13,  on  the  east 
side  thereof,  at  12.  Bisect  the  angle  formed  by  these  lines, 
and  produce  a  line  from  the  point  of  intersection  to  naviga- 
ble water  fifteen  feet  in  depth. 

The  points  thus  reached  upon  these  lines  may  be  consid- 
ered the  headlands  of  the  cove,  between  which  draw  a  line 
upon  the  general  course  of  navigable  water  of  the  depth  of 
fifteen  feet,  and  divide  this  line  of  navigable  water  into  as 
many  parts  as  there  are  feet  on  the  shore  line  between  sta- 
tions 6  and  12,  and  give  to  the  complainant  and  defendants 
their  proportionate  share,  according  to  their  ownership  of  the 
shore  line,  and  divide  their  propnetorship  by  straight  lines 
running  from  the  shore  to  the  line  of  navigability.  The  msp 
on  page  177  will  show  the  points  referred  to  above. 

The  decree  of  the  circuit  court  will  be  reversed,  without 
eoets  to  either  party.  The  case  will  be  remanded  to  the 
court  below  to  take  further  proof  to  be  made  of  the  general 
line  of  navigable  water  fifteen  feet  in  depth,  as  indicated 
above,  and  proceed  to  decree  in  accordance  with  the  method 
above  described. 

We  do  not  think  this  is  a  case  for  imposing  costs  on  either 
party  in  this  court,  or  in  the  court  below. 
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[  HirkWtikW  Rights.  —  Flats  lying  in  m  oove  are  to  be  diyided  unong  flM 
f^arian  proprietora  bounding  on  the  cove  by  lines  drawn  from  their  re- 
■peetiye  lands  to  a  line  drawn  across  tbe  month  of  the  eoTe^  §•  ae  to  giwm 
•aeh  the  same  proportion  of  that  line  as  he  has  of  the  line  bounding  ths 
oore:  Athb^  r.  Eastern  R.  R.  Co.,  5  Met.  368;  38  Am.  Dec  426,  and  note. 
Bnt  see  MeOulhugh  r.  Wall,  4  Rich.  63;  53  Aol  Deo.  716.  Compare  Mub^ 
▼.  Norton,  100  N.  T.  426;  63  Am.  Rep.  206,  and  note  216-221;  note  to 
Mather  r.  Chapman,  16  Am.  Rep.  60  et  seq.  Where  one  of  two  adjacent 
ripirian  owners  of  landd  bonnded  on  a  oove  makes  new  lands  by  filling  m 
opposite  the  lands  of  both  owners,  the  same  rale  of  division  most  be  fol- 
lowed in  apportioning  snch  new-made  lands  as  is  applicable  to  a  division  of 
■llaTion  formed  by  natural  oanses:  Watson  t.  Honu^  64  N.  H.  416L 


Van  Eleeck  v.  Hammbll. 

[87  MlCHlQAH,  609.] 

AflnovinDfT  st  Okb  Partnbb  or  hk  Pbopbrtt  iqb  the  Bbnevit  cv 
Cbsditors  dobs  not  Coktbt  Pbopbbtt  of  TBI  PiBinrBBflHiF,  nor  any 

right  to  the  possession  thereof. 
Ob  thb  Dbath  of  Onb  Pabtnbb,  title  to  the  partoenhip  assets  Festi  in 

the  enrviver,  who^  in  all  matters  oonneoted  with  the  partoerahip^  bo- 

oomes  the  party  to  sne  and  to  be  sned. 
Rbpbbsbntativu  of  a  Dbcbasbd  Pabtmbb  hare  no  right  to  interfere  with 

the  partnership  property  or  business,  so  long  as  the  sarriTing  partoer  ia 

proceeding  in  good  faith  to  wind  np  its  affairs. 

JVDOMBNT    AGAINST    DbFBNDANT   18  A  SuBYIYINO    PaSTNBB  IB   HOT   COV* 

GLCsivB  OF  THB  ExiSTBNOB  OF  THB  PABTNBBSHir  against  representa- 
tives of  a  decedent  who  is  daimed  to  have  been  a  partoer  of  the  de- 
fendant, though  the  action  was  coromenoed  against  the  defendant  and 
the  decedent  as  partners^  the  death  of  the  deoedent  having  taken 
place  during  its  pendency. 

If  Pabtibi  Rbp&bbbnt  Thbmsbltbb  is  PABTNiEBa,  persons  who  deal 
them  as  such  are  entitled  to  have  the  property  used  in  the  busini 
applied  to  the  payment  of  their  debts,  in  preferenoe  to  tbe  individual 
debts  of  those  representing  themselves  as  paiinera. 

Fabtnbb  oanvot  EaoAFB  Pabtnbbship  Liabiutt  by  showing  that  he  was 
induced  to  entor  the  partoership  by  false  statements  of  his  oopartoer. 

OvB  Who  n  a  Mbmbbb  of  a  Pabtnbrsbip,  ob  Who  has  PBRMmrBD 

HiMSKLF   TO  BB    HbL1>   OUT    AS   SUOH,   OANNOT   ESGAPB   LfABIUTT    by 

showing  that  he  consented  that  the  property  ol  the  partoenhip  might 
be  assigned  as  the  individual  property  of  his  partner. 

If  an  Action  is  Commbncbd  aoainst  Two  as  Pabtnbbs,  and  upon  tbb 
Dbatb  of  Onb  of  Thbm  is  Prosbcutbd  to  Judombnt  against  the  sur- 
viving partner  without  making  the  representatives  of  the  decedent 
parties,  this  is  not  an  abandonment  of  the  right  oi  action  against  the 
descedeut's  estate  and  its  representatives. 

Attaobmbnt  is  not  Dlssolvbd  by  tbb  Dbatb  of  Onb  of  tbb  Dbfbnd- 
ants,  if  the  action  is  revived  and  prosecuted  to  judgment  in  the  mannei 
provided  by  law. 
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L,  8.  MonUigw  and  W.  W.  Mitehd^  fiur  Um  appeHanta. 
D.  S&ieldi,  for  the  plaintiffs. 

Gkaut,  J.  Plaintiffs  sued  the  defendanti  who  is  sheriff  of 
the  county  of  Livingston^  in  trover,  for  the  conversion  of  the 
goods  seised  by  him  under  a  writ  of  attachment  issued  in  the 
suit  of  Henry  Wright  and  Orry  Waterbury  v.  John  Weimei- 
ster  and  Albert  Weimeister,  in  which  the  judgment  rendered  in 
favor  of  the  plaintiffs  has  been  affirmed  by  this  court:  Wright 
▼.  WeiTneUter,  87  Mich.  694. 

John  Weiroeister  made  a  general  assignment  for  the  benefit 
of  his  creditors  on  September  25,  1889,  to  the  plaintiffs,  now 
his  administrators.  The  assignees  took  no  possession  of  the 
property,  filed  no  bond,  and  made  no  inventory,  for  the  rea- 
son, as  they  testified,  that  John  Weimeister  died  before  these 
were  completed,  and  before  the  time  had  ex|rfred  within 
which  they  should  have  completed  and  filed  them.  It  is  un- 
necessary to  consider  the  effect  of  this  assignment,  for  it  did 
not  purport  to  convey  the  partnership  property  of  John  Wei- 
meister A  Co.,  if  such  a  partnership  existed.  The  assignees, 
therefore,  would  take  no  title  to,  and  have  no  right  to  the 
possession  of,  the  partnership  property.  If,  therefore,  the  par^ 
nership  actually  existed  between  John  and  Albert,  the  title 
to  the  property  belonging  to  it  still  remained  in  the  firm, 
and  upon  the  death  of  John  the  title  thereto  became  vested 
in  Albert  as  the  surviving  partner.  In  all  matters  connected 
with  the  imrtnership  he  was  the  proper  party  to  sue  and  to  be 
sued.  If  a  partner,  it  became  his  duty  to  close  up  the  par^ 
nership  matters,  collect  the  assets,  pay  the  debts,  and  then 
distribute  the  fond.  Until  the  partnership  fund  is  ready  for 
distribution,  the  representatives  of  the  deceased  partner  have 
DO  right  to  iuterfere,  so  long  as  the  surviving  partner  is  pro* 
ceeding  in  good  faith  to  wind  up  its  affairs:  Barry  v.  Brigg$^ 
22  Mich.  201;  Pfeffery.  Steif^,  27  Mich.  637;  MerriU  v.  Dickey, 
88  Mich.  41;  Ba$9ett  v.  MiUer,  89  Mich.  183. 

On  all  other  material  questions,  except  the  assignment,  the 
evidence  is  the  same  in  the  present  case  as  in  that  of  Wright 
V.  Weimeister^  87  Mich.  694,  and  it  is  unnecessary  to  repeat  it 
here.  Mr.  Hammell  was  a  witness  in  this  case,  but  not  in 
the  other,  and  does  not  deny  the  statements,  made  by  Wright 
and  others,  that  he  informed  them  that  the  firm  of  John  Wd- 
Iheister  A  Co.  was  composed  of  John  and  Albert 

It  is  insisted  by  the  defendant  that  the  former  suit  involved 
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the  BaoM  iMoas  at  ihii,  and  that  it  therefore  ooneludee  the 
rights  of  the  parties.  If  John  Weimeister  had  lived  till  the 
suit  was  tried  and  judgment  rendered,  the  question  would 
liETe  been  res  judieatay  both  as  to  him  and  Albert  It  is  on* 
sloubtedly  true  that  all  the  acts  of  a  surviving  partner,  and 
the  result  of  raits  brought  by  and  against  him  as  survivor, 
mre  binding  upon  the  rejM-esentatives  of  the  deceased  partner, 
•o  long  as  they  are  conducted  in  good  faith.  But  in  the- 
present  case  the  existence  of  the  partnership  is  disputed,  and 
is  tbo  real  question  at  issue.  This  being  settled,  there  can  be 
but  little  doubt  as  to  the  rights  of  the  parties.  Upon  this 
question,  John  Weimeister,  in  his  lifetime,  did  not  have  hia 
day  in  court,  nor  have  his  representatives  since  his  death. 
The  judgment  in  that  auit  is  therefore  not  binding  apoQ 
them. 

The  rights  of  the  parties  to  this  suit  depend  upon  two  que0» 
tions  of  fact:  1.  If  John  and  Albert  Weimeister  ^ere  copart* 
ners  in  fact,  then  verdict  and  judgment  should  be  rendered 
for  the  defendant  2.  If  they  were  not  in  fact  copartners,  bat 
had  held  themselves  out  as  such,  and  the  plaintiffs  in  the 
attachment  suit  had  dealt  with  them  upon  the  faith  of  such 
representations,  and  in  the  honest  belief  that  they  were  copart» 
ners,  and  the  property  levied  upon  belonged  to  the  business  in 
which  they  represented  themselves  as  copartners,  then  verdict 
and  judgment  should  be  for  the  defendant 

Persons  who  deal  with  parties  representing  themselves  ae 
partners  in  a  business  are  entitled  to  have  the  property  used 
in  that  business  applied  to  the  payment  of  their  debts,  in 
preference  to  the  individual  debts  of  those  representing  them* 
selves  as  partners.  This  rule  may  operate  severely  upon  the 
individual  creditors,  but  a  contrary  rule  would  operate  just  ae 
aeverely  upon  the  partnership  creditors. 

The  testimony  of  Albert  Weimeister,  that  he  was  misled  by 
the  statements  of  John  as  to  the  value  of  his  property,  was  in- 
competent  Whether  John  .intentionally  or  unintentionally 
made  false  statements  to  Albert,  and  thus  induced  him  te 
enter  into  the  partnership,  could  not  affect  his  liability  te 
those  who  had  meanwhile  trusted  them.  Albert  was  in  a 
better  position  than  were  their  creditors  to  ascertain  the 
assets  of  John,  and  their  value.  He  cannot  avoid  liability 
by  saying  John  defrauded  him. 

Plaintiffs  introduced  evidence  tending  to  show  that  Albeit 
WAS  pneaent  mkmk  Joha  axeoated  the  assjgnmeni,  and  wae 
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IbaD  asked  by  the  attSorney  hr  Jobn  if  he  sbould  also  execute 
the  assignmeoty  aad  then  he  disclaimed  having  any  interest 
in  the  property.  This  might  be  competent  evidence  in  a  con- 
troversy between  John  and  Albert,  and  the  fact  might  estop 
Albert  from  laying  any  claim  to  the  property  as  against  John 
or  his  assignees;  but  this  doctrine  cannot  be  invoked  by  the 
rspresenfeatives  of  John  in  an  adverse  proceeding  brought  by 
creditors  against  them  both.  If  they  were  partners,  it  was  the 
duty  of  Albert,  as  well  as  of  John,  to  protect  the  partnership 
oreditora.  If  they  had  held  themselves  out  as  partners,  while 
not  so  in  faet,  the  same  duty  rested  upon  them  both.  Albert 
could  not,  in  either  event,  avoid  this  liability  by  consenting 
that  the  property  might  be  assigned  as  the  individual  prop- 
erty of  John.  The  same  rule  also  applies  to  statements  made 
by  John  at  the  «ame  time.  This  testimony  should  have  been 
excluded. 

The  circuit  judge  was  in  error  in  instructing  the  jury  that 
the  prosecution  of  the  suit  against  Albert  as  survivor  was  an 
abandonment  of  the  suit  against  John,  and  that  the  plaintiffs 
in  the  attachment  suit  should  have  proved  their  claim  against 
John's  estate,  or  have  proceeded  in  equity  to  settle  the  rights 
of  the  estate  and  creditors.  We  need  not  determine  whether 
tiie  administrators  might  properly  have  been  made  parties 
defendant.  It  is  sufficient  to  say  that  they  were  not  neces- 
igarily  parties,  and  that  the  action  was  properly  revived  against 
Albert  «s  turvivor:  Howell's  Stats.,  sec.  7401.  They  might 
have  presented  their  daim  against  the  estate,  but  this  would 
not  have  operated  as  an  abandonment  of  their  suit:  Manning 
V.  Williams,  2  Mich.  105. 

No  attempt  was  made  to  obtain  a  dissolution  of  the  attach- 
ment, and  it  will  therefore  be  presumed  that  there  were  valid 
grounds  for  the  issuance  of  the  attachment.  A  creditor  who, 
by  his  diligence  Ibi  instituting  proper  legal  proceedings,  has 
obtaimed  a  lieni,  is  not  deprived  of  it  by  the  death  of  one  of  his 
debtors,  when  tiiu  suit  is  revived  and  prosecuted  in  the  man- 
ner provided  by  law.  His  lien  is  continued,  and  upon  the 
lendiidon  of  judgmott,  the  property  attached  may  be  seized 
and  sold  under  an  execution. 

Jadgment  is  leveraod,  with  costs,  and  a  new  trial  ordered. 

Partnsrshtp— Eftbot  or  Death  or  0ms  pAaTNSR.~The  death  of  a 
partner  puts  an  end  to  the  partnership:  Schmidt  ▼.  Archer^  113  Ind.  365;  and 
the  snrvivtttg  partner  should  take  possession  of  the  partnership  property  for 
(he  fwr^oae  of  eemimg  ep  the  firm  bosiueaB:  DmraiU  t.  Pienon,  124  N.  7. 
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444|  21  Am.  St  Rep.  686;  ilM ^of.  Ami; T.  P<viie,  86  Va.  890;  WoObigT. 
Butyem,  122  lad.  299;  VaknUm  w,  Ifyaw,  128  Ind.  47«  The  rarviTinji  pwfe- 
nm  beoomaa  a  trastae  for  the  peraonal  raprMantetiTM  of  his  dacoaeed  «•• 
partner,  aa  well  as  a  trostaa  for  himself  and  the  firm  eraditon:  KUI^ftr  T. 
MeLtdn,  78  Mich.  249.  A  anrriving  partner  has  power  to  proaoonts  daims 
in  fav^or  of  the  firm,  and  to  do  all  things  neoeeaary  to  wind  «p  its  aflhirss 
Benon  ▼.  Ewmg,  84  OaL  80.  Compare  note  to  SktekU  t.  ^WOst,  65  Am.  I>eoi. 
295-303.  All  property  of  a  partnership^  hy  the  death  of  one  partiMr»  goes 
to  the  surviTing  partner,  and  in  a  suit  in  relation  thereto  the  personal  rap* 
resentatiyes  of  the  deceased  partner  need  not  bs  made  partieat  Jbmm  ▼• 
HartUsty,  10  Gill  k  J.  404;  32  Am.  Deo.  18a 

Partnership  — JuDOMKiT  aoaiitst  Subvitzho  Pabtitsb. —  A  Jodgmni 
against  the  snrriTing  partner  does  not  bind  the  personal  repreaentatiTSS  of 
the  deceased  partner:  HamiUom  r.  8umma%  12  R  Moo.  11;  64  Am.  Deo.  600. 

Partnbbship.—Liabilitt  ov  Onb  Hild  out  as  a  PAsnnB2  See  HaklB 
▼•  Ifayer,  102  Ma  93;  22  Am.  St.  Rep.  753»  and  note  757-764. 

Attaohmsnt,  Disbolcttioh  or,  bt  Dbatb:  See  WaiU  ▼•  2%o«qMS%  48 
N.  H.  161;  80  Am.  Dea  136^  and  extended  note  180-1431 
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MaOOABEBS  fob  thb  StATB  of  MlOHiaAN. 

[87  MICBIOAN,  628b] 

TAB  DBomov  or  thb  Tbibuhalb  ov  a  Bbnbrt  Absogxatiov  upon  tiie  ffghls 
of  persons  presenting  death  claims  may  be  made  final  by  the  laws  of 
snch  aasooistion,  and  if  so  made,  the  courts  will  not  interfere  with  Bor 
reriew  snch  decision,  there  being  no  oUim  that  the  tribunals  of  the  as* 
sooiation  aoted  frandnlently,  or  in  any  manner  oontraiy  to  its  lawau 

Eldredge  and  Spier^  for  the  appellant 
Marhey  and  HaU^  for  the  defendant. 

Orant,  J.    This  case  was  tried  by  the  court,  and  the  And* 

ing  contains  the  following  material  facts:  Defendant  is  a  mu- 
tual benefit  association  incorporated  under  Act  Na  89,  Laws 
18S3  (3  Howell's  Stats.,  c.  163),  for  the  improvement,  mor- 
ally, socially,  and  intellectually,  of  its  members,  and  for  the 
purpose  of  establishing  a  benefit  fund,  from  which  shall  bo 
paid  a  certain  sum  to  the  member,  or  his  widow,  or  certain 
other  relatives,  as  he  may  direct,  and  as  the  endowment  laws 
of  the  order  provide.  Its  constitution  provides  for  a  Great 
Camp,  composed  of  certain  officers  and  one  representativo 
from  each  of  the  subordinate  tents  in  the  state.  This  Great 
Camp  meets  annually,  and  its  members  are  selected  annually. 
Three  of  the  principal  officers  constitute  the  executive  com 
mittee.     Article  18,  section  2,  of  its  laws  reads  as  follows: — 
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^  The  ezecntiye  oommittee  shall  have  power  to  paas  on  all 
death  claims,  and  if  in  their  judgment  any  such  claim  is  not 
on  its  face  a  valid  one,  they  shall  notify  the  beneficiary  or 
beneficiaries  of  the  deceased  members  thereof,  and  give  them 
or  their  attorneys  an  opportunity  to  appear  before  such  com- 
mittee within  sixty  days  thereafter,  and  present  such  evidence 
as  they  may  have  to  establish  the  justness  or  validity  of  such 
claim,  and  the  said  committee  shall  trj^,  hear,  and  decide 
upon  the  justness  or  validity  of  such  claim,  and  such  decis- 
ion shall  be  binding  upon  such  claimant,  unless  an  appeal  is 
taken  to  the  Great  Camp.  The  notice  of  the  appeal  from  the 
decision  of  the  said  committee  must  be  filed  with  the  Great 
Beoord  Keeper  within  sixty  days  thereafter.  The  decision  of 
the  Great  Camp  in  all  such  cases  shall  be  final,  and  no  suit 
in  law  or  equity  shall  be  commenced  or  maintained  by  any 
member  or  beneficiary.** 

PlaintifTs  husband,  now  deceased,  became  a  member  of  the 
defendant,  and  received  what  is  termed  a  **  half-endowment 
certificate,"  which  entitled  him  to  receive  one  assessment  on 
the  membership,  not  exceeding  one  thousand  dollars,  as  a 
benefit  to  his  wife,  upon  satisfactory  proof  of  his  death  and 
the  surrender  of  the  certificate,  provided  he  shall  have  in 
every  particular  complied  with  all  the  rules  and  regulations 
of  the  order.  Upon  his  death,  plainti£f  presented  her  claim 
to  the  committee,  which  decided  against  it,  on  the  ground  that 
at  the  time  of  his  death  he  was  not  a  member  in  good  stand- 
ing, but  had  been  duly  and  regularly  suspended  therefrom, 
in  accordance  with  the  rules  and  regulations  thereof.  She 
then  appealed  to  the  Great  Camp,  which  also  disallowed  the 
claim,  after  a  full  examination  and  hearing.  8he  then  brought 
this  suit,  and  judgment  was  rendered  therein  against  her. 

It  is  claimed  on  behalf  of  plaintiff  that  the  provision  above 
quoted,-  which  makes  the  decision  of  the  Croat  Camp  final,  is 
contrary  to  public  policy  and  void,  in  that  it  ousts  the  court 
of  jurisdiction.  No  charge  is  made  that  either  the  committee 
or  the  Great  Camp  acted  fraudulently,  or  in  any  manner  con- 
trary to  the  rules  and  regulations  of  the  order. 

I  am  unable  to  see  any  difference  between  the  present  case 
and  that  of  Van  Pouche  v.  Neiherland  etc.  Society,  63  Mich. 
878.  These  organizations  are  purely  voluntary,  and  it  may 
well  be  considered  by  their  members  important  that  claims 
of  this  character  should  be  determined  by  methods  more  in- 
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expensive  than  resorts  to  the  courts.    This  reason   10  well 
expressed  by  my  brother  Champlin  in  the  case  above  cited. 

Plaintiff  seeks  to  maintain  a  distinction  between  that  case 
and  the  present  one,  in  that  the  plaintiff  there  was  himself  a 
member  claiming  for  **  sick-benefits/'  while  the  plaintiff  here 
is  not  a  member,  and  had  no  voice  in  the  selection  of  mem- 
bers of  the  tribunal.  Her  right  depends  solely  upon  the  Tol* 
untary  act  of  her  hnsband  in  becoming  a  member.  Her 
right  to  receive  the  benefit  depended  upon  his  complying 
with  the  constitution  and  rules,  to  which  he  assented,  and* 
which  became  a  part  of  his  contract.  I  can  see  no  reason 
why  a  different  rule  should  apply  to  plaintiff  than  to  a  mem- 
her  making  a  claim  for  benefits.  Similar  provisions  have  been 
sustained  by  the  courts:  Anacosta  Tribe  of  Red  Men  y.  Jftir- 
bach,  18  Md.  91;  71  Am.  Dec.  623;  Toram  y.  Howard  Ben.  Am- 
sociation,  4  Pa.  St.  519;  Black  etc.  Society  v.  Vandyke^  2  Whari. 
809;  30  Am.  Dec.  263;  WooUey  v.  Independent  Order  of  Odd 
Fellows,  61  Iowa,  492;  Rood  v.  Aesociation^  31  Fed.  Rep.  62. 

Judgment  affirmed.  ^^^^ 

Bbnsyolknt  Socirties  —  Associations. -» A  Judgment  of  the  tribniial 
of  a  social  clab  rendered  in  good  faith  and  according  to  its  by-laws  is  rm 
judicata,  and  will  not  be  reopened  by  a  oonrt  of  justice:  CommomuKattk  t. 
Union  League,  1 35  Pa.  St  301 ;  20  Am.  St  Rep.  870.  The  by-laws  and  artioles 
of  association  of  mutual  benefit  societies  determine  the  rights  of  the  mem- 
bers and  will  be  enforced:  Uwon  MvL  A88*n  ▼.  Montgomery,  70  Mich.  687} 
14  Am.  St  Rep.  619,  and  note;  Anaeoata  Tribe  I.  O.  R.  M.  r.  Mwrbaek,  18  Md. 
91;  71  Am.  Deo.  625.  See  extended  note  to  Ametim  w.  Searing^  69  Am.  Dm. 
671-678.  Courts  will  not  interfere  with  the  intsmal  affairs  of  boaeToleol 
societies,  anless  property  rights  are  at  stake:  People  v.  I^appa,  80  Mich.  484; 
Ooodmam  ▼.  JedUfiah  Lodge,  67  Md.  117|  8creimmm'$  Bern.  Amfm  t. 
76Tez.6nL 
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St.  Paul  National  Bank  v.  Gahnov. 
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Bnntnains  ~  Pbomi8W>bt  Hon — Jvdomvt  MAMxmn 
PtBMOB.  WHBi  OamoLxnxwm  AOAuan  Plkdoib.  — TIm  pledgMof  aaoto 
■aUriily  oooaente  to  the  proMeutioa  of  aa  aotion  tharaon  1^  pledgor 
the  makei^  and  giTaa  the  note  to  the  pledgor  to  produce  at  the 
trial  aa  evidence  of  hia  right  to  reoover,  la  eetopped  by  the  result  of  that 
aet&Qii,  and  bound  by  a  judgment  entered  therein  on  the  meritai  againal 
tte  pledgee. 

ImnABUi  ImrfiviaanB-—  Dbpobet  is  PArmnv  of  NoTa-^SuBSBQvaxT 
8uCT  WT  HoLDBB.  ^  When  a  note  ia  made  payable  at  a  eertain  bank* 
the  mare  depoait  of  money  in  that  bank  to  be  applied  in  payment  of  the 
note  ia  not  a  payment^  nnleaa  the  holder  baa  depoaited  it  fof  oolleotion. 
Tke  bank  reoeivea  the  money  merely  aa  agent  for  anoh  depoaitor,  and 
Ike  koldafv  by  bringing  aa  aotion  to  reoover  anoh  depoait^  doea  noi 
ttierel^  admit  payment  of  the  note^  nor  ia  he  precluded  by  anoh  aetiiB 
from  afterwarda  seeking  to  recover  against  the  maker. 

fiBcnABLX  Instrumxntb  — Plbdoes  a8  Bona  Fidb  HoLDnn— Lnnr  to 
RaooTKBT  ov  NooL  —  Although  aa  indoraoe  of  negotiable  paper  before 
■tttortty,  aa  eellaiaral  leonrity  for  a  debt  then  eoatraoted,  stands  ia 
the  porition  ef  a  ftoaa/ds  puohaser,  and  may  reoorer  as  such  againat 
Ike  maker,  yet  if  the  latter  can  show  a  good  defense  aa  to  the  pledgor, 
be  la  entitled  to  have  the  recorery  limited  to  the  amoaat  al  tiie  priaai* 
pal  debt  lor  which  the  ooDateral  security  ia  held. 

hme$  H.  FoaU^  for  the  appellant 

WSUam  O.  WhiU,  for  the  respondent 

IhcKZZfSOK^  J.  The  plaintiff,  as  an  indorsee  of  a  promlseorjr 
note,  seeks  by  this  action  to  recover  thereon  against  the  maker. 
The  note  was  made  by  Ae  defendant  in  April,  1888,  payable 
IQ  or  beflbre  on^  year  thereafter  to  ono  Heiseri  at  the  Bank  of 
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MinDesota.  It  was  conclufiively  bIiowd  by  the  evidence  that 
before  the  maturity  of  the  note  it  was  pledged  to  the  plain* 
tiff  bank  by  one  Houghtaling  ae  collateral  aecority  upon  m 
discounting  of  Houghtiiling's  note  by  the  bank.  When 
Houghtaling  presented  the  note  as  such  security  it  bore  tlia 
indorsement  in  blank  of  the  payee,  Heiser.  It  is  claimed  oo 
the  part  of  the  defendant  that  the  plaintiff  was  barred  or 
estopped  by  a  former  action  prosecuted  by  Houghtaling 
against  this  defendant  to  recover  on  the  same  note.  This 
was  after  Houghtaling  had  transferred  the  note  to  this  plain* 
tiff  as  collateral  security.  It  is  alleged  in  defense  thai  in 
that  action  judgment  was  rendered  against  Houghtaling,  on 
the  ground  that  the  note  had  been  paid  at  maturity.  On  the 
trial,  the  court  allowed  the  defendant  to  introduce  evidenoo 
to  show  that  this  plaintiff  had  consented  to  the  prosecation 
of  the  action  by  Houghtaling.  Afterwards,  and  apon  tho 
motion  of  the  plaintiff  to  strike  out  such  evidence  on  tho 
ground  that  it  did  not  show  such  consent,  the  court  stmok 
out  the  evidence.  The  striking  out  of  this  evidence  is  one  of 
the  grounds  of  error  assigned.  We  will  assume  that  the  an- 
swer was  sufficient  to  entitle  tlie  defendant  to  produce  this 
evidence,  if  the  fact  sought  to  be  established  by  it  would  have 
constituted  a  defense.  The  motion  of  the  plaintiff,  and  the 
ruling  of  the  court  striking  out  the  evidence,  were  not  based 
upon  the  insufficiency  of  the  answer,  but  on  the  ground  that 
the  evidence  did  not  go  to  make  out  a  defense.  Nor  on  this 
appeal  is4t  urged  that  the  evidence  should  have  been  stricken 
out  because  of  any  insufficiency  in  the  answer.  We  are  there- 
fore to  consider  whether  this  evidence  tended  to  show  a  d^ 
fense. 

We  are  satisfied  that  from  the  evidence  in  question  it  might 
have  been  found  as  facts  that  Houghtaling  commenced  the 
former  action  without  the  knowledge  or  consent  of  this  plain- 
tiff, which  then  held  the  note  as  collateral  security;  that  after- 
wards, and  before  the  trial  of  that  action,  the  bank  was  advised 
of  its  pendency,  and  knew  that  thereby  Houghtaling  was  seek- 
ing to  recover  against  this  defendant  as  the  maker  of  the 
note,  Houghtaling  claiming  to  be  the  holder  of  it;  that  with 
this  knowledge  the  bank  consented  to  produce  the  note  at  the 
trial,  and  on  the  day  of  the  trial  did  send  the  note  to  Hough- 
taling's  attorney,  and  he  produced  it  on  the  trial  as  evidence 
of  the  plaintiff's  (Houghtaling's)  right  to  recover.  If  sadi 
were  the  fiacts,  the  bank  should  be  now  estopped  to  proseoate 
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ttus  actioQ,  after  a  judgment  on  the  merits  in  the  former 
action.  By  the  transfer  of  the  note  to  the  bank  aa  collateral 
iecarityy  Houghtaling  had  conferred  the  legal  title  upon  tht 
pledgee,  with  the  right  to  enforce  and  make  available  the  se- 
enritj  by  action  against  the  maker,  and  thereby  the  right  of 
Houghtaling  to  recover  on  the  note  was  necessarily  suspended, 
bt  that  would  be  inconsistent  with  the  right  of  the  pledgee, 
by  action  on  the  note,  to  make  the  pledged  security  available: 
LamberUm  y.  Windtnn,  12  Minn.  151  (232,  246);  90  Am.  Dec. 
301.  Nor,  as  it  would  seem,  could  the  pledgor  have  success- 
folly  maintained  that  action  without  the  acquiescence  and 
oonaeut  of  the  bank.  He  could  not  have  shown  a  right  to  re* 
oover  aa  the  holder  of  the  note  without  producing  it,  and  thus 
showing  that  he  was  the  holder:  Armstrong  v.  Lewis^  14  Minn. 
808  (406).  The  bank  could  not  well  be  called  upon  to  pro- 
duce the  note  in  support  of  Iloughtaling's  right  of  recovery, 
without  being  so  far  informed  of  the  facts  that  it  would  be 
chargeable  with  notice  of  the  nature  of  the  action.  In  such 
caae,  aa  the  maker  ought  not  to  be  held  doubly  liable  on  the 
note,  both  to  the  pledgor  and  to  the  pledgee,  it  would  be  the 
duty  of  the  bank,  even  though  compelled  by  subpcsna  duces 
Ueum^  to  produce  the  note,  to  disclose  its  own  title,  which,  as 
must  be  assumed,  would  defeat  a  recovery  by  the  pledgor. 
But  it  is  fair  to  construe  the  act  of  the  bank  in  the  former 
action  as  indicating  its  consent  to  so  far  waive  its  rights  as 
pledgee  aa  to  allow  the  pledgor  to  recover  in  his  action 
against  the  maker.  From  its  sending  the  note  to  Houghtal- 
ing^s  attorney,  in  order  that  it  might  be  produced  on  the  trial 
in  support  of  his  right  of  recovery,  the  bank  forbearing  to 
assert  its  own  right  inconsistent  with  that  of  Houghtaling  in 
that  action,  such  consent  or  waiver  might  be  inferred.  If  the 
bank  thus  waived  its  right,  and  voluntarily  lent  its  aid  to 
enable  the  pledgor  to  recover,  the  action  might  properly  be 
maintained  by  Houghtaling;  and  after  judgment  on  the  mer- 
its, whether  in  favor  of  Houghtaling  or  against  him,  the  bank 
ought  not  to  be  heard  to  say,  that  because  its  right  to  recover 
on  the  note  had  not  been  adjudicated,  it  should  be  allowed  to 
prosecute  this  action  against  the  same  defendant  as  maker  of 
the  note.  The  doctrine  of  estoppel  in  pais  is  applicable.  If, 
under  the  circumstances,  Houghtaling  had  recovered  judgment 
against  the  maker  for  the  amount  of  the  note,  it  would  seem 
plain  that  this  plaintiff  ought  not  to  be  allowed  afterwards  to 
leoover  a  second  time  against  the  maker  for  the  same  cause 
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•f  action.  Bat  the  principle  of  estoppel  is  equally  applicablAi 
whether  Houghialing  recovered  judgment  or  the  defendant 
eucceeded  in  eetablishing  the  defense  of  payment,  or  any 
other  defense.  He  was  subject  to  the  necessity  of  defending 
and  to  the  risk  of  a  recovery  against  him.  It  may,  of  course, 
be  that  the  bank  could  not  be  prejudiced  by  an  action  by  the 
pledgor  if  it  had  pursued  a  course  of  conduct  consistent  with 
the  holding  to  its  own  rights  as  a  pledgee,  and  not  such  as  to 
prejudice  the  defendant  Indeed,  in  that  case,  we  do  not  see 
how  the  defendant  could  have  been  subject  to  any  risk  of  a 
recovery  against  him  in  the  former  action,  or  to  any  other 
prejudice  than  being  compelled  to  defend  an  action  which  the 
plaintiff  had  no  right  to  maintain.  For  that  this  plaintiff,  if 
without  fault  in  its  conduct,  could  not  be  held  responsible.  It 
is  therefore  considered  that  it  was  error  to  strike  out  the  evi- 
dence  relative  to  the  Houghtaling  action.  This  renders  a  new 
trial  necessary. 

Some  other  questions  are  involved  in  the  oase  upon  which 
it  is  expedient  that  our  opinion  be  expressed,  as  they  may  bo 
expected  to  arise  again  upon  another  trial. 

The  defense  was  made  that  the  note  had  been  paid  at  ma- 
turity. The  court  directed  a  verdict  for  the  plaintiff,  and  now 
the  question  is  presented  as  to  whether  the  evidence  tended 
to  show  a  payment.  The  note  was  secured  by  a  mortgage  on 
real  estate,  executed  by  the  maker  to  the  payee.  It  appeared 
that  after  the  giving  of  the  note  and  mortgage  by  the  defend* 
ant,  he  sold  the  mortgaged  premises  to  one  Loeffelhols,  who 
assumed  the  payment  of  the  note.  It  is  alleged  in  the  answ^ 
that  at  maturity  Loeffelhols  did  pay  the  note  at  the  Bank  of 
Minnesota,  '*  by  depositing  and  leaving  with  said  bank  a  sum 
of  money  sufficient  to  pay  said  note  and  mortgage,  and  then 
and  there  instructing  said  bank  to  pay  said  money  to  the  law- 
ful owner  thereof.'*  It  is  admitted  that  the  money  was  paid 
to  the  Bank  of  Minnesota  by  Loeffelholz.  The  note  was  not 
at  the  bank,  but  was  then  held  by  the  plaintiff  as  collateral 
security.  Although  the  note  was  by  its  terms  payable  at  the 
Bank  of  Minnesota,  the  mere  depositing  the  money  in  that 
bank,  in  order  that  it  might  be  applied  in  payment  of  the 
note,  did  not  constitute  a  payment  of  it.  In  such  a  case  the 
bank  receiving  the  money  is  to  be  regarded  as  the  agent  of 
the  person  paying  it,  the  holder  of  the  note  not  having  de- 
posited it  at  the  designated  place  for  collection  or  payment. 
The  law  is  well  settled:  Adam$  ▼.  Hacktnsaeh  Impromrn^ni 
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€ommi$9wnj  44  N.  J.  L.  638;  43  Am.  Bep.  406;  HUU  ▼.  Plaee^ 
48  N.  Y.  520;  8  Am.  Rep.  668;  Caldwell  y.  Oassidy,  8  Cow. 
271;  WiUiarMpoH  Oa$  Co.  v.  PinUrtm,  95  Pa.  St  62;  Wood 
y.  MerehanU*  Savings  etc.  Co.^  41  III.  267;  CaldweU  y.  Evans^ 
6  BuBh,  880;  96  Am.  Deo.  858;  Ward  v.  Smith,  7  Wall.  447; 
Fneman  y.  Currant  1  Minn.  144  (169);  3  Randolph  on  Com* 
mercial  Paper,  sec.  1119,  and  cases  cited.  The  court  was 
therefore  right  in  considering  that  the  case  did  not  show  a 
payment  of  the  note.  ^ 

There  is  no  claim  that  the  note  was  paid,  unless  in  the 
manner  aboye  stated.  It  was  therefore  not  important  that 
this  plaintiff  afterwards  brought  an  action  against  the  Bank 
of  Minnesota  to  recover  the  amount  of  the  note,  alleging  as 
the  ground  on  which  recovery  was  sought  that  the  maker  had 
deposited  with  the  defendant  bank  the  money  necessary  to 
pay  the  note,  with  instructions  to  pay  the  same  to  the  lawful 
holder  of  the  note.  This  allegation  was  not  an  admission  that 
the  note  had  been  paid,  and  the  maker's  obligation  thereby 
discharged.  Nor  was  this  plaintiff  precluded  by  that  action 
from  afterwards  seeking  to  recover  against  the  maker.  The 
remedies  were  not  inconsistent,  so  that  resorting  to  the  former 
should  be  deemed  an  election  to  relinquish  the  latter. 

The  defendant  was  not  by  the  rulings  of  the  court  deprived 
of  the  right  to  show  that  the  plaintiff  knew  that  Houghtaling 
had  not  good  title  to  the  note  when  he  pledged  it  to  the  plain- 
tiff;  and  the  evidence  presented  did  not  show  that  the  plain- 
tiff,  taking  the  note  as  collateral  security,  was  not  entitled 
ai  a  bona  fide  purchaser  to  the  benefit  of  the  security.  It  is 
urged,  however,  that  the  plaintiff's  recovery  should  have  been 
limited  to  the  amount  of  the  principal  debt  to  secure  which 
this  note  was  pledged,  and  that  for  the  purpose  of  thus  limit- 
ing the  recovery  the  defendant  should  have  been  allowed  to 
show  that  Houghtaling  acquired  the  note  from  one  Maxwell, 
that  the  title  of  the  latter  was  defective,  and  that  Houghtal- 
ing knew  this.  Without  considering  the  precise  nature  of 
the  fact  proposed  to  be  proved,  which  is  not  very  clearly 
shown  in  the  case,  it  will  be  sufficient  to  say  that,  as  we  un» 
derstand  the  law  to  be,  although  an  indorsee  of  negotiable 
paper  before  maturity,  as  collateral  security  for  a  debt  then 
contracted,  stands  in  the  advantageous  position  of  a  bona  fide 
purchaser,  and  may  recover  as  such  against  the  maker,  yet, 
if  the  maker  can  show  a  good  defense  as  to  the  pledgor,  he  is 
entitled  to  have  the  recovery  limited  to  the  amount  of  the 
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principal  debt  for  which  the  collateral  secariiy  is  held. 
Whatever  the  pledgee  recovers  in  excess  of  that,  he  holds  for 
the  benefit  of  the  pledgor;  and  it  is  apparent  that  a  recovery 
should  not  be  enforced  for  the  benefit  of  another  when  the 
latter  would  himself  have  had  no  right  to  recover:  Union 
Nat,  Bank  v.  Roberts^  45  Wis.  873;  Chicopee  Bank  y.  Chapin^ 
8  Met.  40;  Jones  on  Pledges,  sees.  674,  676. 
Order  reversed.  

Bakkb  and  Bai«kino  —  Rblation  Bank  and  Dxposftob.  —  A  bank  ii  nut 
entitled  to  charge  against  ita  depositor's  account  any  snms  M  paymenta, 
anless  they  have  been  luaile  in  such  way  as  he  directed:  Shipmcm  v.  Bamk  q/ 
Slate  qf  New  York,  126  N.  V.  318;  22  Am.  St.  Rep.  821,  and  note.  See  note 
to  ffaufes  T.  Blackwellt  22  Am.  St.  Rep.  870.  An  indorsement  for  ooUectioa  of 
a  draft  merely  constitutes  a  bank  the  agent  of  the  indorser:  NaUtmcU  B,  4 
D.  Bank  r.  HubOell,  117  N.  Y.  384;  15  Am.  St.  Rep.  616,  and  note.  A  bank 
has  no  authority  to  pay  to  a  third  party  a  note  maile  payable  at  ita  place  of 
business  simply  because  of  the  fact  that  the  maker  has  funds  in  the  bank 
sufficient  to  pay  it:  Oi'isaom  ▼.  Commercial  Nai.  Bank,  87  Tenn.  360;  10  Am. 
St  Rep.  669,  and  note.  Contra,  see  German  NaL  Bank  r.  Foreman,  138  Pil 
St.  474;  21  Am.  St  Rep.  908,  and  note;  Fenn.  Bank  t.  Farmm^  efe.  BatJt^ 
130  Pa.  St  209. 

Nbootiablb  Instrumbnts  —  Plbdob  or,  ab  Collatbbal  Siouurr.  — The 
pledgee  of  negotiable  paper  as  collateral  security  is  boand  to  ordinary  dili« 
gence  to  preserve  the  legal  validity  and  pecuniary  value  of  the  pledge:  Lam" 
berton  t.  Windom,  12  Minn.  232;  90  Am.  Deo.  301,  and  note.  It  is  the  duty 
of  a  pledgee  to  safely  keep  the  pledge  without  any  detriment  to  it  or  any 
improper  use  of  it:  Stearm  ▼•  Monk,  4  Denio^  227;  47  Am.  Deo.  848^  and  note^ 
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[4A  MimiBSOTA.  10ft.] 
Ck>MMON   OaBBIBBB  —  OONNEOriNQ    LiNBS  —  LlABIUTT    lOB    DSLITXET    09 

UvsAn  Gab. — Where  oonneoting  railroads  mntnally  agree  to  trana- 
port  the  loaded  freight-oars  of  each  over  their  respectiTe  linea,  eaeh  ia 
mider  obligation  to  exercise  doe  diligence  in  providing  reasonably  aafe 
can  for  the  lervioe  contemplated.  Such  duty  is  not  limited  to  tue  oor> 
porations  as  auoh,  bat  extends  to  and  is  owed  to  their  servants  who  mnst 
neoessarily  handle  the  oars,  and  who  may  be  exposed  to  danger  arising 
from  their  nnsafe  or  defective  condition.  Hie  earlier  negleeting  tiiis 
duty  is  liable  in  damages  for  its  negligence. 

ChnOION    CaULIXBB  —  CONNBCnNO    LlllXB — LlABILITr    VOB    DUTBET    ov 

Unbafb  Oab.  —  Under  a  mutual  agreement  between  oonneoting  !•&• 
roads  to  transport  the  loaded  freight-oars  of  each  over  their  respeetlvis 
lines,  the  delivery  of  its  car  by  one  to  the  servants  of  the  other  line  is 
an  affirmation  that  the  oar  ia  fit  for  use,  and  the  latter  are  entitled  to 
repoee  oonfidence  in  the  implied  assurance  that  such  is  the  fact. 
OmMON  Gabbibbb — OoNNBormo  Linbs — Liabiutt  iob  Dblivbrt  or  Uv* 
BAFi  Gab.  ^  Under  a  mBtnal  agreement  betwean  oonneoting  oanisn  Is 
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trantport  the  loaileil  freight-can  of  each  over  their  respective  lines,  the 
neeiTiqg  oompany  is  liahle  to  its  employees,  if  it  niKlertakes  to  nse  the 
mn  of  IIm  other  company  without  dae  inspection,  and  they  tnm  ont  to 
ba  defootiTe  and  unsafe  by  reason  of  defects  ascertainable  by  reasonably 
cnrefnl  inspection;  but  the  neglect  of  the  receiving  company  to  perforoi 
this  duty  will  not  excuse  or  relieve  the  deliveriug  company  from  liabil* 
i^  for  injuries  resulting  froca  its  negligence  in  delivering  unsafe  and  d«- 
fsetivo  ean.    Its  negligence  is  the  proximate  cause  of  the  injury. 

OOHMOV    CaBUEBS  —  COMNIOTIKO    LINI8  —  LlABILTTT  FOR    DbLITKBT  OV 

UnSAn  Ca&.  ~  Under  a  mutual  agreement  between  oonnecting  rail- 
roads to  carry  the  loaded  freight-oars  of  each  over  their  respective  lines, 
it  is  the  duty  of  the  delivering  carrier  to  use  reasonable  diligenoe  in  the 
sanwnination  and  supervision  of  appliances  on  its  cars,  which,  being  in 
•ODstant  use,  are  liable  to  get  out  of  repair.  The  measure  of  esre  and 
diligeaoe  required  must  be  proportioned  to  the  risk  and  danger  to  bo 
i^prehended.  If  the  safety  of  an  employee  of  the  receiving  carrier  de* 
ponds  upon  the  strength  and  soundness  of  such  applianoes,  the  fauHure 
of  tlm  dolivoring  oarrier  to  nse  reasonable  diligenoe  to  make  and  keep 
tfaem  safe^  and  to  make  seasonable  and  adequate  inspection  before  de* 
Uvory  of  the  oars,  is  negligence  for  which  it  is  liabla. 

OavnuBOTcmT  Nbguobios,  whxn  Qubstiov  fob  Jubt. — In  a  ssse  in* 
▼olviog  the  question  of  contributory  negligence,  upon  which  the  evidenoo 
Is  oonflioting,  it  should  be  left  to  the  jury  to  determine. 

VaoumHOB  —  DmnmrB  Bbakb  —  Evidbnob.  ^  In  sa  action  to  recovor 
for  negUgenoe  in  oonsequence  of  a  defective  brake  upon  a  freight-car,  by 
wludi  a  brakeman  was  injured  without  his  fault,  a  witness  who  has  ok« 
amined  the  broken  brake,  and  has  been  in  the  hardware  business,  is  eom- 
petent  to  testify  that  in  his  judgment  the  *'  break  **  was  an  old  fraotuio. 

John  C*  BvUiiif  Jr.^  and  F.  8.  Kirkpatriek^  for  the  appellaak 

Lovely  and  Trask^  for  the  respondent. 

VAKDBRBURGHy  J.  Plaintiff's  intestate,  who  was  a  brake- 
man  in  the  employ  of  the  St.  Paul,  Minneapolis,  and  Manitoba 
Crompany,  was  killed  while  attempting  to  set  a  brake  upon  a 
loaded  freight-ccr  of  the  defendant  Northern  Pacific  RaUroad 
Company,  which  had  been  transferred  by  the  latter  to  the 
track  of  the  Manitoba  oompany  in  the  village  of  Morris,  in 
this  state,  for  transportation  over  the  road  of  the  latter  to  a 
point  thereon.  There  was  a  traflSc  arrangement  existing  be- 
tween these  two  companies,  in  pursuance  of  which  loaded 
freight-cars  were  mutually  transferred  and  transported  over 
their  respective  lines,  and  cars  of  the  Northern  Pacific  oom- 
pany destined  to  points  on  the  Manitoba  road  were  tnuuh 
ferred  from  its  line  to  a  side-track  in  the  yard  of  the  latter 
company  at  Morris,  designated  and  set  apart  as  a  transfer- 
track,  whence,  if  in  good  order,  they  were  placed  in  its  traiae 
by  thftt  company,  and  transported  to  particular  stations.  The 
ear  in  question  was  loaded  with  wood  to  be  shipped  to  Her- 
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man,  a  station  on  the  Manitoba  road  a  few  miles  west  of  Mor- 
ris.    When  it  arrived  at  Morris,  on  the  third  day  of  April,  it 
was  placed  on  the  transfer-track  in  the  yard  of  the  Manitoba 
company,  above  referred  to.    According  to  the  rule  adopted 
by  the  companies,  such  cars  were  required  to  be  inspected 
by  the  car  inspectors  of  both  on  that  track,  and  if  any  re- 
pairs were  needed,  they  were  required  to  be  made  by  the 
Northern  Pacific  company  before  they  were  transferred  and 
received  by  the  Manitoba  company.    Accordingly,  this  car 
was  80  inspected  by  the  car  inspectors  on  the  morning  of 
April  4th.    It  was  examined  by  them  together  at  the  same 
time,  and  they  agreed  that  it  was  in  good  order.    In  the 
afternoon  of  the  same  day,  the  car  was  taken  off  this  track 
by  the  Manitoba  company,  to  be  placed  in  a  train  for  trans- 
portation, and  was  switched  onto  another  track,  where  the 
conductor  ordered  the  deceased  to  set  the  brake  on  it,  so  as 
to  hold  it  securely  on  a  descending  grade.    The  brake-staff 
proved  defective,  and  was  insuflScient  to  hold  the  loaded  car 
in  its  place,  but  broke  and  precipitated  him  upon  the  track, 
and  he  was  run  over.    It  is  claimed  by  the  plaintiff  that  the 
brake-staff  was  cracked  and  partly  broken  before  its  use  at 
the  time  of  the  injury,  and  that  the  defendant  Northern  Pa- 
cific railroad  is  liable  in  damages  for  negligence  in  permit- 
ting it  to  be  out  of  repair  and  unsafe,  and  also  that  the  car 
was  not  properly  or  carefully  inspected  by  the  inspectors  of 
the  respective  companies,  and  that  the  work  was  superficially 
and  negligently  done.    The  action  was  brought  against  both 
companies,  but  a  verdict  was  recovered  against  the  Northern 
Pacific  railroad  only. 

1.  We  are  to  inquire  whether  the  relations  of  the  deceased, 
as  an  employee  of  the  Manitoba  company,  to  the  defendant 
the  Northern  Pacific  Railroad  Company  were  such  as  to  en- 
title plaintiff  to  maintain  an  action  against  the  latter  for  its 
alleged  negligence.  As  respects  the  transportation  of  freight 
in  bulk  from  stations  on  one  line  to  those  on  the  other,  the 
two  roads  are  operated  together,  and  it  is  immaterial  whether 
such  transportation  by  connecting  lines  is  carried  on  in  obedi- 
ence to  a  statute,  their  common-law  duty  as  carriers,  or  by 
mutual  agreement;  neither  company  is  obliged  to  draw  the 
ears  of  the  other  over  its  line  if  they  are  unsafe  or  out  of  re- 
pair: MaeKn  t.  Boston  and  Albany  R.  R.  Co.,  185  Mass.  201; 
GotUieb  t.  New  York  etc.  R.  R.  Co.,  100  N.  Y.  482,  469.  It  is, 
Uien,  tile  primaiy  duty  of  the  company  seeking  such  trans- 
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portatioD  to  use  dae  diligence  to  provide  can  reasonably  safe 
fi>r  the  service  contemplated.  The  rule  above  referred  to, 
adopted  by  these  companies,  requiring  the  Northern  Pacific 
Railroad  Ck>mpany  to  inspect  and  repair  cars  before  transfer 
and  acceptance,  is  a  recognition  of  this  duty.  But  such  duty 
is  not  limited  to  the  corporations  as  such,  but  extends  to  and 
is  owed  to  the  servants  who  must  necessarily  handle  the  cars, 
and  who  are  exposed  to  danger  arising  from  their  unsafe  or 
defective  condition.  One  may  owe  two  distinct  duties  in  re- 
spect to  the  same  thing, — one  of  a  special  character  to  (me 
person,  growing  out  of  special  relations  to  him;  and  another 
of  a  general  character,  to  those  who  would  necessarily  be 
exposed  to  risk  and  danger  from  the  negligent  discharge  of 
■neh  duty:  1  Shearman  and  Redfield  on  Negligence,  sec.  116; 
Bigelow  on  Torts,  614. 

Subject  to  proper  limitations,  the  rule,  generally  stated,  is, 
that  if  a  reasonable  man  must  see  that  if  he  did  not  use  due 
care  in  the  circumstances,  he  might  cause  injury  to  the  per- 
son or  property  of  another  entitled  to  repose  confidence  in  his 
diligence,  a  duty  arises  to  use  such  care:  Smith  on  Negligence, 
12,  and  notes;  Heauen  v.  Pender^  11  Q.  B.  Div.  603.  In  this 
last  case,  Whilerbotiom  v.  Wright^  10  Mees.  &  W.  109,  and 
other  cases  relied  on  by  the  defendant,  are  explained  and  die- 
iingnished.  See  also  Pollock  on  Torts,  449.  We  do  not  in- 
quire as  to  the  application  of  the  rule  here  considered  to 
intermediate  carriers.  The  delivery  of  the  car  to  the  servants 
of  the  Manitoba  company  was  an  affirmation  that  the  ear 
was  fit  for  use,  and  the  latter  were  entitled  to  repose  confi- 
dence in  the  implied  assurance  that  such  was  the  fact. 

Undoubtedly,  by  virtue  of  the  relation  of  master  and  ser- 
vant, the  Manitoba  company  would  be  liable  to  its  employees 
if  it  undertook  to  use  cars  of  another  company  without 
doe  inspection,  and  they  should  turn  out  to  be  defective  and 
unsafe  by  reason  of  defects  which  might  be  ascertained  by  a 
reasonably  careful  inspection:  Gottlieb  v.  New  York  etc.  R,  R, 
Ce.,  100  N.  Y.  462;  Fay  v.  Minneapolis  etc.  Ry  Co.,  80  Minn. 
231.  But  as  respects  the  condition  of  the  car  at  the  time  it 
was  delivered,  the  Manitoba  company  did  not  owe  the  duty  of 
inspection  and  repair  to  the  Northern  Pacific  Railroad  Com- 
pany. It  might  refuse  to  receive  and  haul  it  if  not  in  good 
condition,  but  the  primary  duty  to  use  due  diligence  to  see 
that  the  car  was  then  safe  and  in  suitable  repair  rested  upon 
the  latter  company,  though  the  Manitoba  company  might 
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abo  be  subject  to  liabilities  and  daties  in  respect  to  the  car, 
growing  out  of  its  acceptance,  possession,  and  subsequent  uae. 
And  the  companj  owning  the  car  should  be  held  responsible 
Ibr  the  consequences  of  its  own  wrongful  or  negligent  acts  or 
omissions,  notwithstanding  concurring  negligent  acts  or  omis- 
rions  of  the  company  receiving  the  car.  The  negligence  of 
the  latter  does  not  excuse  or  relieve  the  former  from  liability 
for  injuries  resulting  from  its  negligence. 

The  proximate  cause  of  an  event  must  be  understood  to  be 
that  which,  in  a  natural  and  continuous  sequence,  unbroken 
by  any  new  cause,  produces  that  event,  and  without  which 
that  event  would  not  have  occurred:  1  Shearman  and  Red- 
field  on  Negligence,  sec.  26.    And  if  the  original  wrong  only 
becomes  injurious  through   some  distinct  wrongful  act  or 
neglect  of  another,  the  last  wrong  is  the  proximate  cause,  and 
the  injury  should  be  imputed  to  the  last  wrong,  and  not  to 
that  which  is  more  remote.    In  order  to  relieve  the  first  wrong- 
doer, there  must  intervene  between  him  and  the  plaintiff  an 
independent  responsible  agent,  breaking  the  causal  connection: 
Wharton  on  Negligence,  sec.  488.    We  do  not  think  such 
a  case  is  here  presented.    The  duty  to  exercise  due  care  in  the 
premises  devolved  on  each  company.    Neither  can  excuse 
itself  through  the  default  of  the  other.    Besides,  in  this  case 
the  inspection  by  the  two  companies  was  substantially  one 
transaction,  in  pursuance  of  a  mutual  arrangement  under 
which  it  was  made  jointly  between  the  two  car  inspectors. 
The  case  of  Dartlett  v.  Boston  Oas-Light  Co.<,  117  Mass.  588, 
19  Am.  Rep.  421,  is,  we  think,  clearly  distinguishable:  Burt 
T.  City  of  Boston^  122  Mass.  223,  227.    And  ChUd  v.  Heam^ 
L.  R.  9  Ex.  176,  if  in  point,  would  hardly  be  accepted  as 
authority  on  the  questions  here  involved:  Pollock  on  Torts, 
886.    This  case  also  differs  from  Sawyer  ▼.  MinneapolU  ete.  B^y 
Co.,  88  Minn.  108, 8  Am.  St.  Rep.  648,  in  its  facts.    There  the 
defective  car  did  not  come  into  the  hands  of  the  plaintiff  by 
the  consent  or  authority  of  the  owner,  but  was  in  the  posses* 
sion  of  another  company,  the  plaintiff's  master,  who  had 
undertaken  to  use  it  in  transporting  freight  on  its  own  road, 
ftfker  it  should  have  been  returned  to  the  company  owning  it. 

2.  The  brake-staff  was  not  permanently  fastened  to  the  car. 
It  consisted  of  an  iron  rod  about  three  feet  long,  with  a  hand- 
wheel  attached  to  the  upper  end,  and  used  to  turn  or  apply 
the  brake,  while  the  lower  end  was  dropped  into  a  socket 
fixed  to  the  car,  and  could  be  lifted  out  at  pleasure.    That 
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pari  of  the  lower  end  which  entered  the  socket  was  five  or 
six  inches  in  length  to  the  collari  which  rested  thereon,  and 
was  npward  of  an  inch  in  diameter,  and  was  necessarily  sub- 
jected to  a  severe  strain  in  setting  the  brake,  so  as  to  stop  or 
hdd  s  loaded  car.    It  is  claimed  by  the  plaintiff  that  there 
was  a  defect  or  crack  near  the  lower  end  of  the  staff,  which 
weakened  it  and  rendered  it  unsafe,  when  it  was  turned  over 
to  the  Manitoba  company,  and  which  caased  it  to  break  when 
the  deceased  was  in  the  act  of  setting  the  brake,  and  be  was, 
in  consequence,  suddenly  precipitated  upon  the  track  and 
fiitally  injured.    The  evidence  in  the  case  tends  to  establish 
the  existence  of  such  defect,  and  to  show  that  the  accident 
resulted  from  it.    Upon  the  question  of  defendant's  negli- 
gence, the  court  refused  to  take  the  case  from  the  jury,  and 
this  is  assigned  as  error.    The  car  was  looked  over  and  ex- 
amined   by    the  inspectors,    but  their    attention  was    not 
specially   called  to  the  brake-staff,  nor  was  it  particularly 
examined.    Neither  of  them  lifted  it  out  of  the  socket,  nor  is 
there  evidence  of  any  previous  careful  examination  of  it 
We  think  the  court  did  not  err  in  refusing  to  take  the  case 
from  the  jury.    There  was  also  suflScient  to  send  the  case  to 
the  jury  upon  the  questions  whether  the  defect  in  the  brake 
complained  of  existed  at  all,  and  if  so,  whether  it  had  been 
there  a  considerable  length   of  time    before  the  accident, 
whether  it  was  discoverable  in  the  exercise  of  reasonable  dili* 
gence  by  the  defendant,  and  finally,  upon  the  question  of  the 
measure  of  diligence  used.    One  of  plaintiff's  witnesses,  who 
had  examined  the  staff  soon  after  it  was  broken,  testified  that 
there  was  an  old  fracture  extending  over  one  third  the  way 
across  it,  and  that  the  new  fracture  was  a  continuation  of  the 
old.    This  alleged  defect  was  just  below  the  collar,  and  inside 
the  socket    It  was  the  duty  of  the  defendant  to  exercise  rea- 
sonable diligence  in  the  examination  and  supervision  of  such 
Appliances,  which,  being  in  constant  use,  are  liable  to  get  out 
of  repair,  and  the  measure  of  care  and  diligence  must  be  pro- 
portioned to  the  risk  and  danger  to  be  apprehended;  and  if 
the  safety  of  an  employee  depended  upon  the  strength  and 
ioundness  of  that  portion  of  the  brake-staff  in  question  here, 
it  was  the  duty  of  the  company  to  use  reasonable  diligence 
to  make  and  keep  it  safe,  and  to  this  end  the  inspection 
should  have  been  seasonable  and  adequate,  and  should  have 
extended  to  that  portion  thereof  which  rested  in  the  socket 
We  are  unable  to  say  that  the  evidence  did  not  warrant  the 
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jury  in  finding  tbat^  by  the  exercise  of  reasonable  care,  the^ 
defect  might  not  have  been  seaBonably  discovered  and  re* 
jMiired,  and  think  that  thia  question,  which  is  perhaps  left 
most  in  doubt  of  any  in  the  case,  was  properly  submitted  to- 
the  jury. 

.  The  evidence  does  not  conclusively  establish  contributoiy 
negligence  on  the  part  of  the  deceased.  It  is  not  necessaiy 
to  review  it  It  is  enough  to  say  that  this  question,  if  raised 
at  all  by  the  evidence,  was  for  the  jury. 

It  is  also  urged  that  the  court  erred  in  admitting  the  testi- 
mony of  the  witness  Collier  in  respect  to  the  character  of  the 
fracture  of  the  staff,  on  the  ground  that  no  proper  foundation 
had  been  laid  for  his  testimony.  The  witness  had  examined 
the  broken  pieces  of  the  rod  after  the  accident,  and  testified 
as  to  their  appearance,  and  stated  that  he  had  been  in  the 
hardware  business,  and  ^'knew  the  difference  between  an  old 
break  and  a  new  one."  He  was  thereupon  permitted  to  tes- 
tify in  respect  to  the  character  of  this  '^  break,"  that  in  hie 
judgment  it  was  an  old  fracture.  There  was  no  abuse  of  dis- 
cretion or  legal  error  in  allowing  the  witness  to  testify.  There 
was  some  foundation,  at  least,  for  his  opinion,  and  its  value 
might  be  further  tested,  as  it  was,  by  cross-examination. 

The  case  was  fairly  tried,  and  submitted  to  the  jury  under 
clear,  careful,  and  impartial  instructions.  Upon  a  full  exam- 
ination of  the  entire  record,  in  connection  with  the  points 
raised  by  appellant,  we  do  not  feel  warranted  in  overruling 
the  decision  of  the  trial  court  refusing  a  new  triaL 

Judgment  affirmed. 

Railroad  Comfaniks  ~  Mastbk  and  Sbkvant.  —  On«  railroad  oompaay 
is  answerable  for  irjnries  suffered  by  the  employees  of  another  railroad 
oorapany  while  passing  over  a  track  of  the  former  upon  a  train  of  the  latter^ 
where  laoh  injaries  were  caused  by  a  defective  track,  or  some  negligenoo  oa 
the  part  of  the  aenrants  of  the  former:  KilUan  ▼.  Augusta  Uc  R.  R.  On.,  n 
6a.  234;  11  Am.  St  Rep.  410,  and  note.  Compare  also  MeMarahall  t. 
Chicago  tic  R'y  Co.,  80  Iowa,  757;  20  Am.  St  Rep.  445. 

CoMTRiBOTOBT  Kbglioezicb  should  bo  left  to  the  jury  when  the  evidence- 
Is  conflicting:  MUdieU  ▼.  Southern  tie  R,  R.  Co,,  87  OaL  62;  Chioago  t. 
McLean,  133  HL  149;  OctmpbeU  ▼.  RveUth,  83  Me.  50;  Alabama  etc  ^p  Co,  t. 
aummere,  68  Miss.  566;  Bonner  ▼.  Olenu,  79  Tex.  532;  Dale  r.  Webeier 
Counijf,  76  Iowa,  370;  Tacoma  tic  Co,  v.  Taeoma,  1  Wash.  12;  note  to  Deau 
T.  WUmington  eic  R.  R.  Co.,  22  Am.  St  Rep.  908,  909. 
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[46  MXHVMOTA,  14&] 
M OBTOAOM  —  FORBCLOtURB    UN DKB    POWKR  —  iKNOOmT    PUBCHAfllB.  — 

Wh«r«  a  mortgBg*  ecmtainmg  a  power  of  sale  hat  boon  in  faol  dia- 
akargod,  it  is  the  daty  of  the  mortgagor  or  owner  of  the  equity  of  ra- 
doBiption»  aa  between  him  and  third  partiea  having  no  notioe  thereof^ 
to  procure  the  oTidenoe  of  the  diacharge  to  be  properly  pnt  upon 
noord.  A  failnre  to  do  this  leaves  the  mortgagee  apparently  olothed 
with  power  to  foreclose;  and  upon  foreolosare  under  snoh  apparent  an« 
thorityy  an  innocent  purchaser,  if  his  evidence  of  title  is  first  recorded, 
will  be  protected.  As  between  him  and  the  mortgagory  the  latter  la 
bound  by  the  record. 

McanoAQn — FouoLoevRi  under  Powxr — Hbir  Estoffkd  BTKaaLiar 
ov  Angbstor.  —  Where  an  ancestor  neglects  for  eight  years  to  ques- 
tion tho  validity  of  a  foredoenre  sale  under  a  power  in  a  mortgagSy 
which  sale  appears  1^  the  reoord  to  be  valid,  hia  heir  is  eatopped  to 
question  its  validity*  as  sgainst  an  innocent  purchassr  for  valns^  after 
the  death  of  the  ancestor. 

Tbndor  and  VBNDBB  —  AonoK  AQAUfm  Grantor  and  hu  Grantrbh — 
Pabtibb.  —  A  grantor  by  warranty  deed  sued,  together  with  his  gran- 
teea»  to  set  aside  the  title  sssnmed  to  be  conveyed  may  defend  in  hia 
own  name  for  his  grantees,  properly  served,  but  not  answering,  so  sa  to 
prevent  judgment  against  them  by  default. 

Action  to  determiDe  adverse  claimi  to  real  estate.  On 
December  31, 1855,  ooe  Moore  was  the  owner  of  a  certain  120 
acres  of  land,  and  on  that  day  he  and  his  wife  executed  to 
one  Hall  a  mortgage  thelreon,  containing  a  power  of  sale,  to 
secure  the  sum  of  $227.37,  and  the  mortgage  was  recorded 
that  day.  August  6,  1856,  Moore  and  wife  conveyed  the 
land  to  J.  B.  Bausman  and  Z.  E.  Britton  by  warranty  deed, 
free  from  encumbrance,  except  the  Hall  mortgage.  The  con- 
sideration for  this  deed  was  four  thousand  two  hundred  dol- 
liirs,  and  it  was  recorded  August  9,  1856.    On  August  7, 

1856,  said  grantees  executed  to  said  Moore  two  notes,  one 
lor  $1,111,  due  January  8,  1857,  the  other  for  $1,810,  due 
August  7, 1857,  and  a  mortgage  on  said  land  to  secure  the 
same,  which  was  recprded  August  7,  1856.     January  27, 

1857,  Moore  assigned  this  mortgage  to  one  Thomas;  and 
July  10th  Thomas  assigned  it  to  one  French,  with  the  note 
tar  $1,810,  the  other  having  been  paid,  and  at  that  time 
French  purchased  the  Hall  mortgage.  June  27,  1857,  Baus- 
man and  Britton  mortgaged  the  same  land  to  French,  to 
secure  the  payment  of  four  thousand  dollars  two  years  there- 
after. This  mortgage  was  recorded  July  8,  1857.  At  the 
time  of  the  execution  of  that  mortgage,  Mercy,  wife  of  said 
Baosman,  also  mortgaged  to  French  her  interest  in  the  land. 
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to  secure  the  payment  of  said  four  thonsand  dollara.    Thii 
mortgage  was  recorded  July  16, 1857.    At  the  time  of  the 
execution  of  these  mortgages,  French  retained  enough  of  the 
loan  to  satisfy  the  Hall  and  Moore  mortgages,  upon  agree- 
ment  that  he  might  therewith  either  pay  those  mortgagee  or 
purchase  and  hold  them  for  his  better  security.    June  28, 
1867,  Bausman  and  Britton  conveyed  to  Harriet  C.  French 
five  acres  of  the  land;  and  June  27,  1867,  they  caused  the 
remainder  of  the  land  to  be  platted  as  Oakland  addition  to 
Minneapolis.    On  September  16,  1869,  the  mortgagee  from 
the  Bausmans  and  Britton  to  French  were  duly  foreclosed 
under  the  power  of  sale  contained  therein,  French  being  the 
purchaser,  except  as  to  the  five  acres  above  mentioned.    The 
certificate  of  sale  was  duly  recorded,  and  there  was  no  re- 
demption.   October  26, 1869,  French  mortgaged  all  the  land 
included  in  the  Hall  mortgage  to  one  Stevens,  to  secure  the 
payment  of  $28,149.26.    This  mortgage  was  recorded  Novem- 
ber 22,  1869.    In  October,  1870,  an  attempt  was  made  by 
the  representative  of  French,  he  having  died,  to  foreclose  the 
Hall  mortgage  under  the  power  of  sale  contained  therein, 
and  one  Galusha  became  the  purchaser  for  a  nominal  con- 
sideration for  the  benefit  of  French's  estate.    The  certificate 
of  sale  was  recorded  November  11,  1870.    There  was  no  re- 
demption.   The  foreclosure  proceedings  were  regular,  except 
that  the  notice  of  sale  was  signed  only  in  the  name  of  Hall, 
who  had  died  several  years  before.    This  defect  rendered  the 
foreclosure  void.    November  24, 1871,  Qalusha  conveyed  part 
of  the  land  to  the  wife  of  French's  executor,  the  deed  being 
recorded  October  18,  1873.    August  22,  1876,  said  grantee 
and  her  husband  conveyed  to  the  mortgagee  Stevens,  the 
deed  being  recorded  February  19,  1881.     February  2,  1882, 
Stevens  conveyed  the  same  property  to  Wbeelock,  to  be 
managed  and  sold  in  the  interest  of  French's  creditors,  un- 
der agreement  with  all  parties,  they  supposing  that  Stevens 
acquired  the  title  in  fee  under  the  foreclosure  of  the  EUl 
mortgage.    This  deed  was  recorded  February  7,  1882,  and  a 
second  deed  to  the  same  land  from  Stevens  and  wife  to  the 
grantee,  Wheelock,  was  made  October  19, 1882,  and  recorded 
November  6,   1882,     Under  a  contract  to  sell,  Wheelock 
deeded  the  land  to  one  Bursell  on  October  27,  1882.    On 
April  4,  1884,  Bursell,  having  paid  for  the  land  in  full,  re- 
ceived and  recorded  Wheelock's  satisfaction  of  the  mortgage 
given  for  the  purchase  price.    Bursell,  at  the  time  of  pur- 
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dng,  was  Informed  of  the  Stevens  mortgago,  and  that 
Wheelock  held  the  title  for  the  benefit  of  French's  creditorSi 
to  whom  the  parchase- money  would  be  paid;  and  it  was  so 
paid.    Bads  and  other  defendants  became  interested  with 
Bursell  in  the  purchase,  and  furnished  part  of  the  considera- 
tion, knowing  how  it  was  to  be  applied.    In  November,  1882, 
Bursell,  Bads,  and  their  associates  took  possession,  and  after^ 
wards  Bursell  conveyed  to  his  associates  their  respective  in- 
terests in  the  land.     He  and  they  have  since  conveyed  the 
land  in  lots  to  many  purchasers  by  warranty  deeds,  with  full 
considerations,  and  without  knowledge  or  notice  of  any  ad- 
verse claim  or  defect  in  title.    Neither  Stevens  nor  any  of 
the  grantees  from  him  down  had  notice  of  the  defect  in  the 
foreclosure  of  the  Hall  mortgage  until  June,  1886.     Neither 
of  them  had  any  notice  of  any  payment,  or  claim  of  pay- 
ment, of  the  Bausmans  and  Britton  mortgage  to  Moore,  or 
French's  mortgage  to  Stevens,  and  in  purchasing,  they  relied 
upon  the  record,  which  disclosed  an  apparently  perfect  title. 
In  1859,  the  value  of  the  land  did  not  exceed  sixteen  hun- 
dred dollars;  and  in  that  year  Bausman  and  Britton  aban- 
doned  the   land  on   account  of  the  encumbrances  thereon 
owned  by  French,  and  they  never  afterwards  exercised  any 
act  of  ownership  in  respect  thereto,  nor  asserted  claim  thereto, 
nor  paid  any  taxes  thereon,  nor  paid  any  of  said  encum- 
brances, or  interest  thereon.    Britton  died  in  1878,  and  Bans- 
man  in  1882,  each  leaving  a  widow  and  children,  no  one  of 
whom  had  any  knowledge  of  said  land,  or  of  the  transactions 
in  relation  thereto,  or  of  the  existence  or  death  of  Hall,  or 
that  they  had  any  claim  or  color  of  title  to  the  land,  until 
1885,  when  they  asserted  title.     Such  title  as  the  heirs  of 
Bausman  and  Britton  had   was  conveyed  to  the  plaintiffs 
before  this  action  was  brought    October  16,  1885,  the  widow 
of  Theodore  French,  then  Mrs.  Richardson,  conveyed  the 
land,  except  the  five  acres  already  conveyed  to  her,  to  one 
Cobb,  who  then  conveyed  to  plaintifia  by  deed  recorded  De- 
cember 2,  1885.    December  12,  1885,  in  an  action  brought 
by  certain  heirs  of  Bausman  and  Britton  against  Mrs.  Rich- 
ardson, the  plaintiffs  herein  were  adjudged,  as  against  her, 
to  be  the  owners  in  fee  of  the  land,  except  the  five  acres 
before  mentioned.    April  17,  1886,  Stevens,  by  deed,  assigned 
to  Bursell  the  French  mortgage,  and  October  6,  1886,  Mrs. 
Richardson  and  her  husband,  by  deed,  conveyed  to  BurecU 
ill  right  to  and  in  the  land  acquired  by  her  under,  through. 
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or  from  French.  From  Jaouary,  1860,  to  1885,  Stevens, 
Wheelock,  Burgell,  and  his  grantees  paid  the  taxes  on  the 
land.  In  1887  this  action  was  brought  by  the  heirs  of 
Bausman  and  Britton,  and  others,  against  Bursell  and  his 
associates,  and  a  number  of  their  grantees,  to  have  plaintiffs 
declared  to  be  the  owners  of  the  land  in  fee,  to  declare  the 
foreclosure  of  the  Hall  mortgage  a  nullity  and  the  title  ac- 
quired thereunder  to  be  void,  and  that  plaintiffs'  title  be 
quieted  against  defendants  and  each  of  them.  Judgment  for 
defendants.     Plaintiffs  appealed. 

Francis  O.  Burke  and  George  M,  Bennetif  for  the  appel- 
lants. 

Edward  Savage^  M.  B.  Koon^  and  ShaWf  Best^  and  Cray^  for 

the  respondents. 

GiLFiLLAN,  C.  J.  On  one  of  the  lines  of  defense  presented 
by  the  defendants  in  this  case,  to  wit,  that  based  on  the  mort- 
gage from  Moore  to  Hall,  and  the  title  derived  through  the 
foreclosure  of  that  mortgage,  the  facts  found  by  the  court  be- 
low are  practically  identical  with  those  on  which  this  court 
decided  the  case  of  BaTwnan  v.  Faue^  45  Minn.  412.  The 
plaintiffs  assign  as  error  that  the  evidence  does  not  sustain 
the  findings  of  fact  that  it  was  agreed  between  Bausman  and 
Britton  and  French  that  the  latter  might  purchase  the  Hall 
mortgage,  and  that  he  did  purchase  it;  and  they  insist  the 
evidence  shows  the  agreement  to  have  been  that,  with  money 
of  Bausman  and  Britton  retained  in  his  hands,  French  should 
pay  the  mortgage,  and  that  he  did  pay,  but  did  not  purchase 
it.  If  the  facts  were  as  plaintiffs  claim,  it  would  make  do 
difference  with  the  result  Those  facts  would  introduce  into 
the  case  the  feature  upon  which  Merchant  v.  WoodSj  27  Minn. 
396,  was  decided.  In  that  case  the  mortgage  had  been  paid, 
so  that,  as  between  mortgagor  and  mortgagee,  it  was  extin- 
guished, and  there  could  be  no  right  to  foreclose,  but  it  had  not 
been  discharged  of  record.  The  court  held  that  when  a  mort- 
gage containing  a  power  of  sale  has  been  in  fact  discharged, 
it  is  the  duty  of  the  mortgagor  or  owner  of  the  equity  of  re- 
demption, as  between  him  and  third  parties  having  no  notice 
thereof,  to  procure  the  evidence  of  the  discharge  to  be  prop- 
erly put  upon  record;  that  a  failure  so  to  do  leaves  the  mort- 
gagee apparently  still  clothed  with  power  to  foreclose;  and 
that,  upon  a  foreclosure  under  such  apparent  authority,  an 
innocent  purchaser,  if  his  evidence  of  title  be  first  recorded, 
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win  be  protected.  The  mortgagor  or  owner  of  the  equity  of 
redemption  cannot  rest  on  the  fact  that  the  mortgage  has  been 
paid  and  the  power  to  foreclose  extinguished,  cannot  assume 
that  no  attempt  will  be  made  to  exercise  the  power,  if  he  per* 
mits  it  to  appear  by  the  record  to  be  in  full  force.  As  between 
bim  and  innocent  purchasers  for  value  under  the  power,  he 
will  be  bound  by  the  record.  If  the  facts  were  as  plaintiffs 
claim,  they  would  not  tend  to  relieve  the  owners  of  the  equity 
of  redemption  from  the  charge  of  negligence  and  acquiescence, 
which  is  an  element  in  the  estoppel  to  dispute  the  foreclosure. 
It  ifl  nnnecessary,  therefore,  to  consider  whether,  in  the  par- 
ticulars so  assigned  as  error,  the  evidence  sustains  the  find- 
ings.  So  far  as  we  regard  the  facts  to  be  material,  there  is  no 
question  on  them.  It  is  also  unnecessary  to  consider  the  as- 
signmentB  of  error  based  on  rulings  of  the  court,  admitting  or 
excluding  evidence  bearing  only  on  the  question  whether  the 
mortgage  was  paid  or  purchased  by  French;  and  as  we  hold 
the  defense  under  the  Hall  mortgage  to  be  established,  it  is 
unnecessary  to  consider  any  assignments  referring  to  the  evi- 
dence or  facts  to  establish  the  other  defenses. 

The  brief  of  appellants  makes  the  point  that  there  could 
be  no  estoppel  as  to  the  interest  of  Charles  Claire  Britton, 
an  heir  of  Zenas  E.  Britton,  because,  when  the  latter  died,  in 
1878,  Charles  Claire  was  a  minor,  and  it  is  claimed  that  a 
minor  cannot  be  estopped  by  his  laches.    The  fact  that  he 
was  a  minor  does  not  appear.    It  is  alleged  in  the  complaint, 
denied  in  the  answers,  and  the  court  made  no  finding  upon  it, 
&Qd  was  not  requested  to  make  any.    But  had  the  fact  ap- 
peared, it  would  not  have  helped  the  plaintiffs.    A  minor  may 
be  estopped  by  the  acts  and  conduct  of  the  ancestor  through 
whom  he  claims  title.    The  Hall  mortgage  was  foreclosed  in 
1870.    Zenas  E.  Britton  lived  till  1878,  eight  years  after  the 
brecloBure,— certainly  an  unreasonable  time  to  allow  the  fore- 
closure to  appear  valid  by  the  record  if  he  intended  to  assert 
hie  right  to  the  property,  if  he  did  not  intend  to  let  it  go,  in- 
afferent  what  might  become  of  it    Leaving  the  foreclosure 
undisturbed  for  that  length  of  time  would  justify  any  one  in 
ttie conclusion  that  it  was  valid;  so  that  a  purchaser  ignorant 
of  the  facts  making  it  invalid  might,  after  such  acquiescence, 
and  without  taking  into  account  any  acquiescence  of  the  heir, 
tAj  upon  the  foreclosure  as  valid.    The  heir  took  his  title 
Ribjeet  to  that  condition  of  things. 
The  plaintiflii  claim  that  they  were  entitled  to  judgment  by 
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default  against  some  of  the  defendants,  who  were  properly, 
served  and  did  not  answer.  There  is  a  sufficient  reason  why 
they  were  not  entitled  to  judgment  against  those  defendants. 
They  all  derived  their  titles  through  warranty  deeds  from  the 
defendant  Bursell,  who  did  appear  and  defend.  As  ha  woald 
be  liable  to  them  on  his  covenants  in  case  of  judgment  against 
them  setting  aside  such  titles,  he  had  a  right  to  defend  and 
prevent  such  judgment  It  would  have  been  more  regular, 
perhaps,  had  he  done  so  by  answering  in  their  names;  bat 
being  himself  made  a  defendant,  and  the  title  being  assailed 
at  a  point  common  to  all  the  defendants,  we  do  not  see  why 
he  might  not  defend  the  titles  of  all  derived  through  hia  wai^ 
ranty  deeds. 
Judgment  affirmed.  ^__^ 

MORTOAOU—  R1OHT8  OV  PiTBOHASKBS  UHinB  FOWBB  OV  SlIB  V.  ^la- 

Booent  purchaser!  for  a  Taliiable  oomideration  from  pornhaur  al  a  aato  ihmjt 
a  power  oootaiued  in  a  mortgage  are  not  ehargeaUe  with  aotioe  of  iErago,* 
larities  attending  the  sale:  BamiUon  ▼.  LtAurkee^  61  SI.  416|  09  Am.  Deo. 
562,  and  note.  An  innocent  purchaser  at  a  sale  under  a  power  in  a  mortgaga 
b  niiaffecteil  by  any  nnreoorded  agreemente;  BmMik  t.  BwUer^  21  llo.  S1S| 
64  Am.  Deo.  234,  and  note.  The  payment  of  a  mortgage  by  a  mortgagor  to 
the  mortgagee,  without  notioe  of  an  nnreoorded  aaaignmeiLtk  deffeati  tiM 
claim  of  the  assignee,  and  entitles  the  mortgagor  to  ill  diaohaiget  Jngattt  v. 
Bomd,  66  Mich.  336. 


Ahbrn  V.  Fbbbmav, 

[46  MlMMiaOTA,  106.] 

SuBRooATiOH  wn.L  HOT  Ba  EvroBOED  to  the  prejadiot  of  a  tona/ilt 
cent  purchaser. 

SzacunoN  Sals— RBDncpnonaa  — PoBOHASBa  loa  Valui. — One  m- 
deeming  from  an  ezeontion  or  mortgage  sale  is  a  porohaaer  for  Talvs  of 
whatever  interest  he  acquires  by  the  redemption,  as  folly  as  If  hs  had 
purchased  the  oertifloate  of  sale  from  the  pnrohaser. 

BoKA  FiDB  PuBCHAsaa— Nonoi— RaooRD  of  SATOKAonoir  ov  lfoB»> 
OAOB — Prbsumptiov.  —  Where  the  reoord  shows  that  a  prior  mortgago 
has  been  satisfied,  without  showing  by  whom  payment  was  mads^  a  por> 
ehaser  baring  no  other  notioe  than  the  reoord  may  assume  that  pay* 
Bent  was  made  by  the  party  owing  the  primary  duty  to  make  ttf  and  tf 
the  reoord  only  discloses  that  if  a  osrtain  person  peid  tho  nortgago 
debt  he  is  entitled  to  subrogation,  the  porohassr  oramiiring  tho  tiHo 
noed  not  look  beyond  the  reoord  to  aaosrtain  whether  or  nol  tts  pBfi* 
■Mnt  was  in  fact  mads  by  that  person. 

iOHA    FdB    PaBOHASBB—NonOB   OF   KBTBIBi   OT   RbOOBD-BOOO.  —  OlM 

parehasiBg  land  is  charged  with  oonstmotiTO  noties  only  of  saoh  sntrfaa 
ia  tts  rsosption-book  or  iadoB  ia  tto  ff^it»^a  bAm  aianlgr  Imt  aa> 
faliod  to  hs  mada» 
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WiUiam$y  OoodenaWf  and  StanUmj  for  the  appellant. 

T.  R.  PalvMT^  and  John  B.  and  W.  JET.  Amftom,  for  the  re- 
qmndenta* 

GiLFiLLAN,  C.  J.  November  22,  1886,  plaintiflT  purchased 
firom  one  Wright  two  lots,  and  at  his  request  the  latter  on 
that  day  conveyed  the  same  to  one  Doolittle.  Plaintiff  paid 
part  of  the  price,  and  to  secure  the  remainder  Doolittle  exe- 
coted  to  Wright  four  notes,  and  to  secure  two  of  them  a 
mortgage  on  one  lot,  and  to  secure  the  other  two  a  mortgage 
CD  the  other  lot  On  said  day  the  deed  of  conveyance  and 
mortgages  were  recorded.  At  the  time  of  the  transaction 
plaintiff  verbally  agreed  with  Doolittle  to  pay  the  notes,  and 
hold  him  harmless  from  liability  thereon.  April  16,  1887, 
Doolittle  conveyed  the  lots  to  one  Freeman,  by  deed  which 
recited  that  the  lots  were  conveyed  subject  to  the  mortgages, 
and  that  Freeman  assumed  and  agreed  to  pay  them  as  part 
of  the  purchase  price.  The  deed  was  recorded  May  10,  1887. 
On  said  April  16th,  Freeman  executed  to  plaintiff  his  note 
and  a  mortgage  on  the  two  lots  to  secure  the  same,  which 
mortgage  was  recorded  on  said  May  10th.  This  mortgage 
contained  the  usual  covenants,  but  from  the  covenant  against 
encambrances  were  expressly  excepted  the  aforesaid  mort- 
gages to  Wright.  Afterwards,  by  deed  recorded  May  16, 
1887,  Freeman  conveyed  the  lots  to  one  Zwickey,  the  deed  re- 
citing that  the  grantee  assumed  and  agreed  to  pay  the  mort- 
gages. October  20,  1888,  plaintiff  foreclosed  his  mortgage 
ander  a  power  of  sale  contained  in  it,  and  became  the  pur- 
chaser at  the  sale.  January  19, 1889,  Tarbox,  Schliek,  ft  Co. 
recovered  a  judgment,  docketed  the  same  day,  against 
Zwickey.  November  10,  1888,  plaintiff  paid  the  mortgages 
to  Wrightf  and  the  latter  executed  certificates  of  satisfaction 
thereof,  which  plaintiff  filed  for  record,  and  they  were  re- 
corded July  17,  1889.  September  25,  1889,  Tarbox,  Schliek, 
ft  Co.  filed  notice  of  their  intention  to  redeem  under  their 
said  judgment  from  said  mortgage  sale,  and  they  did  so  re- 
deem October  28,  1889,  and  on  the  same  day  their  certificate 
of  redemption  was  recorded.  They  made  the  redemptions  re- 
lying on  the  recorded  satisfactions,  and  without  notice  that 
the  mortgages  had  been  paid  by  plaintiff.  The  action  is,  in 
effect^  for  a  personal  judgment  against  Freeman  and  Zwickey 
fat  the  smoiint  paid  by  plaintiff  upon  the  mortgages  to 
Wright;  that  those  mortgages  be  reinstated;  that  plaintiff  be 
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4  adjudged  lobe  subrogated  to  the  rights  of  the  mortgagee,  and 
the  mortgages  foreclosed.  There  was  no  service  on  Zwickey, 
so  that  plaintifiTs  rights  as  to  him  are  not  involved.  The 
court  below  rendered  judgment  in  favor  of  the  other  defend- 
ants. 

Plaintiff  does  not  seriously  claim  here  that  he  has  a  right 
to  recover  against  Freeman.  We  cannot  see  upon  what  ho 
could  base  such  a  claim,  in  the  face  of  the  exception  of  the 
mortgages  he  has  paid  from  the  covenant  against  encum- 
brances in  Freeman's  mortgage  to  him.  His  right  to  fore- 
close the  mortgages  must  rest  on  the  doctrine  of  subrogation. 
Conceding  that  the  mortgages  might,  in  his  favor,  be  held, 
notwithstanding  the  discharge  of  record,  to  be  still  in  force  at 
between  him  and  Zwickey,  it  does  not  follow  that  they  can 
be  enforced  as  against  the  interest  of  Tarbox,  Schliek,  &  Co.; 
for  the  right  of  subrogation  will  not  be  enforced  to  the  preju- 
dice of  innocent  purchasers.  One  redeeming  from  eTecutioa 
or  mortgage  sale  is  a  purchaser  for  value  of  whatever  intercut 
he  acquires  by  the  redemption,  as  fully  as  if  he  l^ad  pui^ 
chased  the  certificate  of  sale  from  the  purchaser  and  paid  for 
it.  According  to  the  findings  of  fact,  the  redemptioners  in 
this  case  had  no  notice  of  plaintifiTs  rights  unless  the  record 
operated  as  constructive  notice.  The  record  does  not  show 
that  plaintiff  paid  the  mortgages;  but  the  plaintiff  claimi 
that  it  contains  enough  to  piit  the  redemptioners  upon  such 
inquiry  as,  properly  followed,  would  have  led  to  knowledge  of 
plaintiff's  rights.  The  record  shows  that  if  the  mortgagee 
bad  been  paid  by  Doolittle,  Freeman,  or  plaintiff,  he  might 
be  entitled  to  keep  them  alive,  and  enforce  them;  and  if  paid 
by  Zwickey,  the  payment  would  discharge  them, — would 
have  the  effect  evidenced  by  the  recorded  certificates.  The 
certificates  do  not  indicate  by  whom  the  mortgages  were  paid, 
except,  as  is  the  fair  inference,  that  they  were  paid  by  one 
whose  right  and  interest  and  intention  were  that  the  mort- 
gages should  be  extinguished,  and  not  kept  alive.  Any  one 
examining  the  records  would  have  the  right  to  assume  with- 
out further  inquiry  that  the  payment  was  made  by  Zwickey, 
upon  whom,  as  between  him  and  the  others  preceding  him, 
was  the  primary  duty  to  pay  the  mortgages.  In  other  words 
(having  no  information  but  that  of  record),  he  would  have 
the  right  to  assume  that  they  were  paid  by  the  person  who 
ought  to  have  paid  them,  just  as,  where  the  primary  doty  of 
the  mortgagor  to  pay  has  not  been  shifted  to  soiiie  m»  dfe^ 
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he  would  hftve  the  right  to  assume  that  the  mortgagor  paicL 
Any  other  mle  would  go  far  to  render  titles  to  real  estate  tm* 
safe. 

The  jdaintiff  refers  to  Oerdine  ▼.  Menage^  41  Minn.  417,  as 
eontroUing  this.  It  certaiulj  was  not  intended  in  that  case 
to  decide  that  where  the  record  discloses  nothing  more  than 
that  a  certain  person,  if  he  paj  an  enonmbrance,  will  be  enti* 
fled  to  subrogation,  and  that  the  encumbrance  has  been  dis- 
ohargedy  it  is  tbe  duty  of  the  purchaser  examining  the  title 
to  inquire,  beyond  the  record,  if  the  payment  was  not  made 
by  each  person.  That  case  was  decided  upon  the  showing 
that  the  record,  in  addition  to  those  facts,  indicated  that  tbe 
person  entitled  to  subrogation,  in  case  he  paid  the  encum- 
hrance,  had  paid  it. 

Plaintiff  argues  that  the  redemptioners  were  put  upon  in- 
quiry to  ascertain  who  paid  the  mortgages  by  an  entry  in  the 
reception-book  in  the  register's  office,  to  the  effect  tiiat  the 
certificates  of  satisfaction  were  received  in  that  office  from 
Doolittle.  They  bad  no  actual  notice  of  that  entry.  If  one 
dealing  with  real  estate  is  charged  with  the  constructive  no- 
tice of  any  entries  in  the  reception«book  or  in  the  index,  it 
can  only  be  as  to  such  entries  as  are  required  by  law  to  be 
made.  No  such  entry  as  is  above  referred  to  is  required  or 
authorized  to  be  made:  Oen.  Btats.  1878,  c.  8,  sec  177}  sec. 
180,  as  amended  by  Laws  1887,  c  199. 

Judgment  affirmed.  ^_^_^ 

MosiQAQn  —  SiTBROOATToif .  —  SiibrogEtieii  win  mS  be  aiads  elMe  tts 
righti  ol  innooent  pnrchMen  haT«  interr^aedt  Cferdim  V*  Mmiagt^  41  Mum. 
417. 

IfoBXQAOu— ToBicLCMnui  Balm,  BasBis  Of  A  PnuausHi  4&— Upoa 
•  foreelMiir*  ui»,  the  pnrohaier  takes  the  title  of  the  mortgagor  at  of  the 
€i  Hm  wHon  of  tbo  lUa:  BaUtimanT.  AUnigki.  12S  N.  T.  4S4f  19 
ak  Ropw  510^  and  notoi  BalemmY.  MWtr^  IIS  lad.  Sift.  Tba  p«ib 
at  a  forooloanra  sale  takes  the  title  which  the  mortgagee  had  oadar 
whidi  tiM  pioeeedinge  wero  iaetitateds  BaUMm  v.  Eowdk  4ft  N.  J.  S^ 

sa  B«W  T«b  xziv. -*u 
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Stbtbnb  v.  Ludlux. 

HI  llanRMr*.  ML] 

fciwilfc  nr  Fab— WxAv  OoaKmmi.  — T0  «mlt  m  •faildife  wiiip 
ptl,  itptwitiliiOQi  BMd  Bol  be  mads  with  aa  Mtiul  frasdaltaft  faitniti 
II  is  ■nfl&otonl  llial  1m  wIio  niftde  thim  kaowi  or  ooght  to  know  Um 
traih,  and  makat  tiMm  intontioiiallyy  under  sooh  eiroamstuioaa  aa  ahow 
aa  intootioa  or  laaaonable  antioipatioii  thai  tha  partj  to  whom  tfa^ 
are  made  er  are  to  be  eommimieated  will  nAj  and  ael  en  them  ea  tme^ 
and  that  he  has  ao  relied  and  aoted  en  them  ao  thai  to  permit  tta  former 
la  deny  their  tmth  will  operate  as  a  brnad. 

■roffbl  ni  Pais— >8TAnDaMT  to  OoMmnauL  Aoiaor.^Ona  making 
lepreientatiotts  ton  eeaunerdal  afen^  in  lelatlon  tahisbnrinemor  tim 
bnsinem  of  any  ooneem  with  whioh  he  Is  eonneeted  must  be  held  to  in* 
tend  that  they  will  be  oommnnieatad  bj  the  aganey  la  any  patron  who 
may  hare  oooaeion  to  inquire;  and  when  the  lepreientations  eo  made  are 
eommonioated  as  theee  of  the  person  making  them  to  a  patron  of  the 
agency,  who  leliee  and  aols  on  them»  hemaj  olalm  an  equitable  estoppel 
againet  the  maker. 

AonoK  agalDst  defendftnt  mm  the  **New  York  Pie  Com* 
pany/'  on  a  bill  of  exchange  against  him  accepted  bj  ^  New 
York  Pie  Company,  E.  J.  White,  Mgr."  The  eyidenoe  proved 
that  the  bill  was  drawn  for  the  price  of  goods  sold  and  de- 
livered by  plaintiff;  that  they  were  ordered  by  White  in  the 
name  of  the  company,  and  were  delivered  after  commnnica- 
tione  made  by  Bradstreet'e  and  Dan's  commercial  agendea, 
and  relied  upon,  that  defendant  owned  the  concern  earried 
on  in  the  name  of  such  company;  and  that  the  information 
given  by  such  agencies  had  been  received  by  them  flfom  de- 
fendant   Judgment  ton  plainti£El    Defendant  appealed* 

OUgir  and  HarrUonf  for  the  appellants 
nubaeh$k  and  Daly,  fer  the  reepondents 

OiLFiLuuf 1 0.  J.  The  feoto  foand  by  the  eoorl  heloir  an 
raffident  to  create  an  equitable  estoppel  against  defendant  ai 
to  the  ownership  of  the  concern  doing  business  as  the  ^  New 
York  Pie  Company.''  To  raise  such  an  estoppd,  it  is  not 
necessary  that  the  representations  should  have  been  made 
with  actual  fraudulent  intent.  If  he  knows  or  ought  to  know 
the  truth,  and  they  are  intentionally  made,  under  such  di^ 
cumstances  as  show  that  the  party  making  them  intended,  or 
might  reasonably  have  anticipated,  that  the  party  to  whom 
they  are  made,  or  to  whom  they  are  to  be  communicated,  will 
rely  and  act  on  them  as  true,  and  the  latter  has  so  relied  and 
acted  on  them,  so  that  to  permit  the  former  to  deny  their 
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tratb  will  operate  as  a  fraud,  the  former  ia^  in  order  to  pre* 
wot  the  fraud,  estopped  to  deny  their  truth:  CoUmam  t* 
Aores,  26  Minn.  188;  Besbtf  ▼.  IFtlJfcinsem,  80  Minn«  5i8.  Nor 
need  the  representations  be  made  directly  to  the  party  acting 
on  them.  It  is  enough  if  they  were  made  to  another,  and  in- 
tended or  expected  to  be  communicated  as  the  representations 
of  the  party  making  them  to  the  party  acting  on  them,  for 
him  to  rely  and  act  on*  *'The  representation  may  be  in- 
tended for  a  particular  individual  alone,  or  for  several,  or  for 
the  public,  or  for  any  one  of  a  particular  class,  or  it  may  be 
made  to  A,  to  be  communicated  to  B.  Any  one  so  intended 
by  the  party  making  the  representation  will  be  entitled  to 
relief  or  redress  against  him,  by  acting  on  the  representation 
to  his  damage  *^:  Bigelow  on  Fraud,  445.  If  one  act  on  a 
representation  not  made  to  nor  intended  for  him,  he  will  do 
eorat  his  own  risk.  An  instance  of  a  right  to  act  on  a  repre* 
eentation  not  made  directly  to  the  person  acting  on  it,  but 
intended  for  him  if  he  had  occasion  to  act  on  it,  is  furnished 
bj  Pence  ▼•  ArbuctUf  22  Minn.  417.  The  representations  a 
business  man  makes  to  a  bank  or  commercial  agency,  espe- 
eially  to  the  latter,  relating  to  his  business  or  to  his  pecuniary 
reaponsibility,  are  among  those  expected  to  be  communicated 
to  others  for  them  to  act  on.  The  business  of  a  commercial 
agency  is  to  get  such  information  as  it  can  relative  to  the 
badness  and  pecuniary  ability  of  business  men  and  busineso 
eonoerns,  and  communicate  it  to  such  of  its  patrons  as  may 
have  occasion  to  apply  for  it  Any  one  making  representa- 
tions to  such  an  agency,  relating  to  his  business  or  the  busi* 
uses  of  any  eoncem  with  which  he  is  connected,  must  know, 
must  be  held  to  intend,  that  whatever  he  so  represents  will 
be  eommunioated  by  the  agency  to  any  patron  who  may  have 
oocasion  to  inquire.  His  representations  are  intended  as 
much  for  the  patrons  of  the  agency,  and  for  them  to  act  on, 
as  for  the  agency  itselfl  When  the  representations  so  made 
are  eommunioated  as  those  of  the  person  making  them  to  a 
patron  of  the  agency,  and  he  relies  and  acts  on  them,  he  is  in 
position  to  claim  an  estoppel. 

The  findings  of  foot  in  the  ease  aie  ftillj  sostained  by  the 
evidenoe. 

Order  aflbmed. 


■ROvraL  nr  Taw,  Wsav  OoMnrnnm^'Banamunnnmrn,  —  Ts 
■litato  aa  Mlopptl  <»  pais,  than  mwt  he  a  falM  uprawntotion  «r  Ma 
■Miitaf  known  matesial  facte  mada  to  a  parfy»  ignoraat  of  tiioir  temtbot 
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bSMft  uA  iiuid«  with  Intnit  that  ha  would  aet  apoii  them,  and  h«  miut 
hKf  aoaetod  upon  Ihem:  BlodgeU  t.  Perrp,  •?  Mow  S8S;  10  Am.  81  Rep. 
107,  Aod  note;  note  to  JToriMi  t.  CMH  H  An.  St.  B«p.  M|  aott  to  fMfe 
▼•  Jf<V«r.  8S  Am.  8k  Kep.  768;  iTooipte  t.  SirHi,  87  AU.  8S7»  Xwnfter  Oik 
t.  Hardwatt  Cb.»  68  Ark.  196;  Mcmm  t.  Xom^  124  Ind.  692;  SkmH  t. 
Lcmrg,  42  Minn.  478;  ilTeff  t.  Daytm,  48  Minn.  242;  8L  Lotut  t.  SdkMlem 
harg  «fe  On.,  08  Mo.  008}  Trmdee$  «fe  t.  SmMh,  118  K.  T.  084;  Miml  r. 
£0iy,  46  Ohio  8t.  260.  Aioprownt»tionMtolifafliwiMiM#B<wirimlymad# 
Ij  a  ponon  to  a  oommtroUl  agoDqr,  witb  a  tiow  to  obtaining  oradi^  io  a 
loptMontation  of  a  matoiial  faot^  and  not  a  more  oxpramion  of  aa  oplnioai 
QahuffUU  NaL  Bank  ▼•  Bamberger,  77  Tex.  48;  19  Anu  81  Bop.  788^  and 
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tAL  1«AW  ^  OuRBTKUUrif ■   SUflUi  VTOV  UkUOWV  0LA1M* 

Am  10  Liinx  —The  legitlatoro  may,  by  alatnta^  anthcttoi  piuunodliifta 
by  aotion  againat  unknown  claimant^  and  bind  them  by  oymlmotifo  or 
■nbititnted  Mmoe  or  notioe^  in  actiona  to  determine  aidTone  olaima  io 
real  property.  Sndh  action  it  in  the  nature  of  a  prooeeding  <n  rem;  ite 
ebjeet  it  an  adjndioation  of  the  elate  of  the  titie^  and  the  judgment  eaa 
go  no  farther. 

OOHRBUTKUrAL   L4W  — ADTBBia  GlADO  fO  LaMD — OOMWHUUglf  8l»* 

TICK  —  The  legialatnre  may,  by  atatntt^  provide  for  oonatraotiTe  er  enb- 
etitnted  aerrioe  of  prooeei^  in  aotiona  to  determine  adTene  daima  to 
land,  ae  against  vnknown  olaimanti,  or  In  eaeea  of  neeeeeity,  or  whore 
pereonal  eerrioe  ie  impraetioaUle^  in  aotieoa  where  the  eontroRranjy  io> 
latee  to  property  withia  the  jnrisdiotien  of  the  ooorK  and  with  a  reanm* 
able  e«eroiee  of  legielatiTo  diieretion  in  each  mattese  the  ooorta  will  neO 
interfere.  Saoh  atatntee  mnet  be  itriotly  ooDitmed  and  feUowod^  Io 
preeerre  the  dittinotlon  between  known  and  unknown  elalmanti. 

■ 

FrMck  and  Wrighi^  and  WiUiam$^  Qood^now^  amd  Atanton^ 
hi  tho  appellanto. 

King^  and  Sh^pherd^  for  tho  respondent 

VAifDBRBUBaH,  J.    This  is  an  action  to  reooror  the  pooooo 
don  of  certain  land  described  in  the  complainti  alleged  and 
admitted  to  be  in  defendant's  possession.    Upon  tho  eyidenco 
disclosing  the  claim  and  title  of  each  party  to  the  premisooi 
the  court  found  in  favor  of  the  plaintiff. 

It  appeared  that  the  plaintiff  claims  title  under  <mo  Dan* 
iels,  firom  whom  he  receiyed  a  conveyance  of  the  premises  in 
1889.  It  io  found  by  tho  oourt  that  Daniels,  in  1882,  by  vir^ 
too  of  certain  tas  oaleoi  had  color  of  title  to  the  land,  and  in 
Kovombor  of  that  year  oomraenood  an  action  to  qidot  tlie  titfo 
and  determine  advene  claims  under  the  statutOi  in  which  ao- 
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tion  one  ^'  Benjamin  Human,  and  all  other  persona  or  partiea 
unknown  claiming  any  right|  title,  or  interest  in  the  real 
propertj  described  in  the  complaint  on  file  in  the  action,  and 
their  unknown  heirs,"  were  defendants.  The  action  pro- 
ceeded against  the  parties  defendant  as  above  described,  and 
the  summons  was  served  by  publication,  in  pursuance  of  the 
provisions  of  the  General  Statutes  of  1878,  c  76,  sec.  2,  as 
amended  by  Laws  1881,  Ex.  Sess.,  c.  81.  The  court  found 
that  tiie  provisions  of  that  chapter  were  in  all  things  com- 
plied with  as  to  the  parties  and  procedure,  and  that  judgment 
was  rendered  by  default  in  Daniels's  favor  in  March,  1888, 
whereby,  among  other  things,  it  was  adjudged  that  Daniels 
was  the  owner,  and  entiUed  to  the  quiet  and  peaceable  posses- 
sion, of  the  premises.  The  original  patentee  was  Benjamin  Hch 
man,  who  entered  the  land  at  the  United  States  land-office  in 
1856,  and  to  whom  a  patent  was  issued  in  1857,  and  the  land 
was  certified  for  taxation  by  the  register  of  the  land-office  as 
entered  by  Benjamin  Human,  and  the  certificate  duly  filed  in 
the  office  of  register  of  deeds  of  the  proper  county  prior  to  Oc- 
tober 31, 1857.  No  question  is  raised  here  upon  the  mistake 
in  the  name  of  the  patentee,  recorded  as  "Human''  instead  of 
'^Homan."  The  patent  to  Homan  was  not  recorded  till  1885. 
The  defendant  Ware  claims  title  by  deed  dated  in  1885^  un- 
der mesne  conveyances  from  the  patentee,  none  of  which  were 
recorded  until  1883.  The  trial  court  held  that  the  judgment 
in  the  action  brought  by  Daniels  against  '*  Human  and  nn- 
known  claimants"  bound  the  defendants,  and  ordered  judg- 
ment for  the  plaintiff  herein. 

At  the  time  the  former  action  was  commenced,  the  ttfle  ap- 
peared of  record  in  Homan, — that  is  to  say,  no  grantee  had 
recorded  his  deed;  but  the  titie  had  in  fact  passed  to  one 
Bragg,  who  acquired  titie  through  intermediate  conveyances 
in  1879,  all  of  which  were  recorded  with  his  in  1883.  It  was 
naeessary,  therefore,  that  Bragg  should  have  been  made  a 
party  to  the  suit  brought  by  Daniels  in  1882,  when  the  lit 
pendms  was  filed,  in  order  to  make  his  judgment  effectual 
But  if  the  suit  in  form  against  Homan,  in  whom  the  title  ap- 
peared of  record,  and  the  unknown  claimants,  was  sufficient 
to  conclude  Bragg,  then  the  record  of  this  notice  of  lis  pendens^ 
filed  when  that  suit  was  commenced,  would  also  bind  his 
grantee  in  a  subsequent  deed;  that  is  to  say,  if  the  summons 
in  the  form  published  in  that  action  was  sufficient  notice  to 
Bragg,  the  judgment  therein  is  valid  and  binding  on  Ware. 
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It  being  conoeded  that  the  statute  in  question,  providing  for 
this  mode  of  service  upon  unknown  claimants  in  the  manner 
therein  provided,  was  complied  with,  the  only  question  to  de- 
termine is,  whether  the  act  in  question  is  constitutional*  The 
defendant  claims  that  the  procedure  is  not  due  process  of  law, 
and  that  the  judgment  is  void.  The  question,  then,  is,  whether 
the  legislature  has  the  power,  in  actions  to  determine  adverse 
claims  to  real  property,  to  authorise  proceedings  by  action 
against  unknown  claimants,  and  bind  them  by  oonstruotiyo 
notice  thereof. 

It  is  conceded  that  constructive  or  substituted  service  may 
be  authorized  by  the  state,  and  resorted  to  in  all  actions  or 
proceedings  touching  real  property  which  are  properly  de- 
nominated actions  or  proceedings  in  rem.  Such  are  actions 
to  partition  real  estate,  proceedings  to  enforce  the  ooUection 
of  taxes  against  lands,  and  for  the  condemnation  of  land; 
Pennoyer  v.  Neff^  95  U.  S.  714,  727.  Actions  quia  timet  in  re- 
spect to  land,  to  remove  a  cloud,  or  to  determine  adverse 
claims,  are  equitable  in  their  nature,  and,  strictly  speaking, 
equity  acts  upon  the  person,  and  not  upon  the  property;  and 
in  these  actions  the  judgment  affects  the  claim  or  titie  to  the 
land,  and  they  are  not  strictly  actions  in  rem.  But  they  con- 
cern real  estate  lying  within  the  jurisdiction  of  the  court,  and 
the  state  may  clothe  the  court  with  full  power  to  inquire  and 
adjudicate  as  to  its  status^  title,  and  ownership;  and  it  is  now 
well  settled,  that,  as  respects  the  procedure  provided,  and  the 
oonstructive  service  of  notice,  by  publication,  upon  non-iesi* 
dent  defendants  at  least,  actions  of  this  kind  are  to  be  classed 
with  actions  in  rem:  Amdt  v.  Origgs,  134  U.  S.  816,  822-426; 
Lane  v.  Innee^  48  Minn.  187.  The  question  is,  not  what  a 
court  of  equity,  under  its  general  powers  as  such,  may  do,  but 
what  the  state  may  authorize  in  actions  to  adjudicate  the  title 
to  real  estate.  Thus  it  is  said  in  Boswell  v.  Otts,  9  How.  886, 
'848,  850:  ''  It  is  immaterial  whether  the  proceeding  against 
the  property  be  by  attachment  or  by  bill  in  chancery.  It 
must  be  substantially  a  proceeding  in  rem.  A  bill  for  the 
specific  execution  of  a  contract  to  convey  real  estate  is  not 
strictly  a  proceeding  in  rem,  in  ordinary  cases;  but  when  such 
a  proceeding  is  authorized  by  statute,  on  publication,  without 
personal  service  of  process,  it  is  substantially  of  that  charac- 
ter.'' And  *Hhe  inquiry  should  be,  Have  the  requisites  of 
the  statute  been  complied  with,  so  as  to  subject  the  property 
in  controversy  to  the  judgment  of  the  court?  and  is  such  judg- 
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BMOi  limited  to  the  property  named  in  the  bill?"  The  jndg- 
ment  ean  afTect  the  property  only,  and  the  defendant  ia  not 
personally  bound  beyond  it  And  auch,  in  aubatanoe,  ia  the 
eharacter  of  tbia  aotion.  Ita  object  ia  an  adjudication  of  the 
ftate  of  the  title^  and  the  judgment  goea  no  further.  And  by 
the  prooedure  under  conaideration,  the  proceedinga  are  inati- 
tated  by  filing  the  complaint,  and  recording  the  U§  penden$ 
againat  the  property,  and  followed  by  the  publication  provided 
tor.  Thia  aapeot  of  the  question  was  not  considered  by  thia 
court  in  ita  reference  to  thia  class  of  actiona  in  BardufM  t. 
CoUins,  44  Minn.  97;  20  Am.  St.  Rep.  547. 

It  ia  a  caae,  then,  where  constructiye  or  aubatituted  aervice 
of  notice  upon  adverse  claimanta  may  be  made.  Under  the 
constitution,  legal  proceedinga  in  the  courta  are  under  the  di- 
lection  of  tiie  legislature,  subject,  of  courae,  to  the  funda- 
mental provisions  of  the  bill  of  rights.  But  the  guaranty  of 
*  due  proceaa  of  law "  does  not  necessarily  require  personal 
service  of  notice  upon  parties  resident  or  non-resident.  The 
legislature  may,  in  ita  discretion,  provide  for  substituted  ser- 
idce  in  case  of  necessity,  or  where  personal  notice  ia  for  any 
reason  iaipracticable,  in  an  aotion  where  the  controversy  re- 
lates to  property  which  is  within  the  jurisdiction  of  the  court; 
and  with  a  reasonable  exercise  of  such  legislative  discretion 
the  courta  will  not  assume  to  interfere.  Thus  attachmenta 
are  allowed  against  the  property  of  abaconding  or  concealed 
dehtora  within  the  state,  and  judgments  rendered  and  their 
property  aold,  after  notice  by  publication.  Other  familiar 
examples  might  be  cited.  "  The  right  of  the  legislature  to 
make  auch  provision,  in  proper  cases,  haa  never  been  doubted, 
but  haa  long  been  recognized  and  acted  on  ":  Gooley's  Consti* 
tutional  Limitations,  404;  Matter  of  Empire  City  Bank^  18  N.  Y. 
199,  215;  Bumam  v.  Commonwealthj  1  Duvall,  210.  Clearly 
within  the  rule  stated  are  statutory  regulations  providing  for 
the  aervice  of  notice  by  publication  upon  unknown  heirs  and 
claimanta  in  cases  involving  the  settlement  of  estates  or  the 
title  of  lands.  As  in  other  cases,  *^  where  actual  notice  can- 
not be  given,  there  must  either  be  no  remedy,  or  constructive 
notice  must  be  substUuted  as  sufficient,  and  what  construct- 
ive notice  shall  be  g;  ren  is  a  question  of  legislative  discretion, 
rather  than  of  powir  ":  Bumam  v.  Commonwealth^  1  Duvall, 
210.  Ordinary  cii"  il  actions  against  known  residents  of  the 
state  do  not  fall  rithin  this  rule:  Bardtoell  v.  Collins^  44 
97;  20  Am  dt  Rep.  547.    Similar  provisions  are  found 
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in  the  fltatates  of  Beveral  of  the  states,  and  their  validity  i» 
apheld  by  the  courts:  Wis.  Rev.  Btats.  1878,  sees*  1208, 8198,. 
2689;  TruesdM  r.  Shodei,  26  Wis.  216;  Oray  y.  Gates^  87 
Wis.  614;  Hynei  y.  Oldham^  8  T.  B.  Men.  266.  In  the  case 
of  HoUingswofih  y.  Barbour^  4  Pet.  466,  475,  cited  by  defend*^ 
ant,  there  was  no  statute  authorizing  constructiye  service  by 
publication,  and  the  decision  rests  upon  that  ground. 

The  act  in  question  here  provides  that  in  actions  to  deter» 
mine  adverse  claims  **  the  plaintiff  may  include  as  defendant 
in  such  actions,  and  insert  in  the  title  thereof,  in  addition  to 
the  names  of  such  persons  or  parties  as  appear  of  record  to- 
have,  and  other  persons  or  parties  who  are  known  to  have,, 
some  title,  claim,  estate,  lien,  or  interest  in  the  lands  in  con- 
troversy, the  following,  viz.:  'Also  all  other  persons  or  par<^ 
ties  unknown  claiming  any  right,  title,  estate,  lien,  or  interest 
in  the  real  estate  described  in  the  complaint  herein.'  And 
service  of  the  summons  may  be  had  upon  all  such  unknown 
persons  or  parties  defendant  by  publication,  as  provided  by 
law  in  case  of  non-resident  defendants ":  Laws  1881,  Ex. 
Sess.,  0.  81,  sec.  1.  The  statute  further  provides  that  such 
unknown  defendants  should  have  the  same  rights  as  defend* 
ants  named,  who  are  served  by  publication;  that  is  to  say, 
the  same  right  to  appear  and  defend,  before  and  after  judg> 
ment.  The  provisions  of  a  statute  upon  a  subject  of  so  great 
importance  might  well  have  been  more  complete  and  definite 
as  respects  the  procedure  to  be  followed;  but  this  was  a  mat- 
ter fairly  within  the  legislative  discretion,  and  the  statute  is 
operative  and  sufficient  to  authorize  the  constructiye  service 
by  publication  upon  claimants  or  interested  parties  who  are 
in  fact  unknown.  But  its  provisions  must  be  strictly  con* 
strued  and  followed.  The  published  summons  must  contfdn 
the  names  of  parties  who  are  known,  and  those  whom  the 
record  shows  to  have  some  claim,  interest,  or  lien,  so  as  ta 
preserve  the  distinction  between  known  and  unknown  par- 
ties; and  to  this  end  reasonable  diligence  will  be  required  to- 
ascertain  such  as  are  known,  in  order  to  comply  with  the 
directions  of  the  statute,  and  effectuate  its  purpose  in  the  pub- 
lication of  the  notice.  We  think  the  statutory  provisions  are 
sufficient  for  the  purposes  intended,  and  as  they  were  ooiii» 
plied  with  in  this  case,  we  must  assume  that  the  court  h^ 
Jurisdiction,  and  the  judgment  in  question  was  valid. 

Judgment  affirmed. 
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TuK  ■UBBKQUXHT  QASB  ov  WoTc  T.  Scuiom,  46  Mhui.  180»  WM  aa  fteftioa 
•f  ejaetnent  by  pUintifl^  who  elaimed  titU  from  odo  Bxagg,  agaiiitl  defoncU 
•Bi  EMtoB,  who  oUimedtiile  by  ririiioof  a  tax  dood  inpnmiMioo  of  a  jndg- 
sont  loooTorod  in  •&  action  bnmght  under  the  ■ama  etatate  ooneidered  ia 
the  principal  case,  and  naming  ae  defendanti  therein  Benjamin  Keenao^ 
JE.  Daoiala,  and  all  other  penone  or  partiei  unknown  claiming  any  rights 
titles  aatai%  lien»  or  interest  in  the  land  deeoribad  in  the  oomplaint,  and 
their  unknown  heirs.  The  sammons  so  entitled  was  published  as  in  ordi* 
aary  cases  of  non-resident  defendants^  together  with  a  recorded  and  snfli- 
csent  notioa  of  Ui  pendem. 

Neither  of  the  defendants  tiins  designated  by  name  elaimed  under  tiie 
patent  titles  nor  were  shown  to  hare  any  interest  in  the  land,  except  under 
tax  aalea.  The  patent  title  to  the  land  Issned  to  one  Homan  October  81, 
1857.  In  1883  he  oouTeyed  to  one  Woods,  and  his  title^  through  mesne  eoa- 
▼eyaaoas,  passed  to  one  Bragg  in  1879t  who  still  held  this  title  at  the  time 
that  the  aetka  under  tha  tax  title  was  bronghti  and  Judgment  recoTsted, 
iBl88iL  The  pateal  aadoonreyaBses  tiiereuadar  were  not  recorded  until 
188S. 

The  ooart»  la  datt^ariag  tha  opfadoa  In  the  aetiea  of  ejeotoMat^  Midi  ^It 

is  datmed  that  the  sammons  was  defectiTO  in  not  naming  Homan,  tiis  pat> 

•ataa  of  tiie  land,  aa  one  of  the  dcfsedants;  and  wa  think  this  objection  wall 

taken.    In  so  far  aa  the  recorda  dlsdcsed,  he  was  the  owner  of  the  govera* 

BBsai  titia.    Thadefendant  was  bound  to  take  notice  that  Hbman  was  tiis 

patentee  of  the  land,  aa  well  from  the  government  records  as  tiiose  of  the 

county.    The  importaat  provisions  of  this  statute  as  a  means  of  notice  ta 

the  unknown  elaimanta  are  the  deaignation  of  the  names  of  interested  par- 

tiea  who  are  known  and  thoee  who  appear  sach  by  the  records^  together 

with  the  publication  of  the  notice  of  li»  pendens  containing  a  description  of 

the  land,  and  the  record  of  the  same^    If  the  land  appears  to  hare  been  ea» 

tered  by  Homan,  and  his  granteci^  if  any,  are  unknown,  and  not  disclosed 

by  the  records,  tiie  most  e£fectaal  notice  to  those  claiming  under  him  would 

he  ta  name  him  in  oonneotion  witii  the  general  designation  of  such  unknowa 

claimants.    The  statute  must  be  strictly  construed  and  followed,  and  it  is 

enough  that  it  requirea  snch  parties  to  be  specially  named.    If  any  one  iq^ 

pearing  by  the  record  to  be  tiie  owner  of  the  patent  titie  under  tiie  original 

ofwner  ia  designated,  of  course  it  would  not  be  necessary  to  name  any  pre* 

seding  awnar  under  whom  ha  claimed;  but  he  who  appears  to  be  the  owner 

ef  teeord  must  be  named,  unless  the  actual  holder  of  the  titie  csa  be  discoT>- 

ered  and  named;  that  is  to  say,  if  it  be  desired  to  bind  unknown  partiea 

claiming  some  right  or  interest  derived  from  or  under  the  original  patentee 

of  the  United  States.    Hie  same  rule  would  apply,  mvtaUs  fRfiAmcttt,  ta 

partiea  claiming  a  seporata  titie  under  the  state  through  tax  sales.    The 

statute  was  not  complisd  with  ia  the  esse  under  consideration  here.    The 

Botioe  was  insuffideat  to  bind  Bragg,  tiie  owner  of  the  patent  titie  at  that 

time,  and  the  Judgment  is  void  as  to  him  and  those  claiming  under  hinL** 

Fnooni — Publication— KoH-RX8n>BNT8.  —  Kotioe  by  publication,  or 
oilier  sabstituted  service,  may,  under  statutory  provisions,  snpport  pro- 
eeadisgs  «i  ffvm.*  BegU  r.  MeU,  82  Vt.  355|  22  Am.  St  Rep.  108;  BeekeU  r. 
OMnia,  15  OoL  281;  22  Am.  St.  Rep.  809.  Decrees  qmetiug  title,  wUla 
not  strictly  ia  reni,  partake  of  the  nature  of  judgments  ia  rem,  and  au^y 
therefore  be  supported  by  the  service  of  process  on  a  non-resident  defend- 
snt  by  pablication:  Perhina  v.  WaJceham,  86  Gal.  680;  21  Am.  St.  Rep.  87, 
and  note.    Compare  BmdmU  v.  OoiUns.  44  Minn.  97;  20  Am.  St.  Rep.  547, 
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•ad  note.  Penonal  lemoe  ouinot  1m  dispeoMd  with,  •ZMpt  In  €MM  dl»* 
tinetly  proridad  for  by  tUfcnte:  Froti  t.  Atwood^  7S  Midi.  fH;  16  Am.  8ft. 
B«p.  500^  and  note.  PenooAl  jndgmenti  otanot  bo  rendorod  upon  tarrios 
of  mmmons  by  pablieation,  laoh  oervioo  being  only  aathorued  in  proooed* 
infi  im  rem:  Lydiard  w,  OhUe,  4li  Minn.  877;  Dwnifr.  A$hk^^  12  GoL  186| 
Torkr.  Aote,  78  Tex.  d51|  Bamkr,  Carter,  dSTmn,  919;  Talia/em r. Bmi^ 
Ibr.  77  Tez.  578;  ifarCin  t.  Cb6^  77  Toz.  644;  Augmim  8mk^  Bmkt.  SUH- 

iftvk  81  &  a  sea 
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(46  MiimsiorA,  VSL\ 

m 

AoDtiiv— Diuomci  BiQunxD  n  Makzno  Lstt— Kmuobr  Dblat.— > 
BoMonable  diligenoe  ie  all  thafc  ia  required  of  a  ahoriff  in  making  a  lavy 
under  eieontion.  What  is  reaaonable  diligenoe  dependa  npon  the  par* 
tienlar  faoti»  in  oonneotion  with  the  duty,  and  a  delay  from  foor  o^olook 
of  one  day  to  the  forenoon  of  the  next  may  be  nnreaaonable  and  nei^* 
gent^  in  view  of  the  ipeoial  inatmctiona  reoeired  and  the  facte  known  to 
the  officer,  and  the  apparent  neoeaBity  for  immediate  action  on  Ida  pari. 

BBntlVF  —  LlA.BILITr  lOK  NaOUOSHT  DlLAT  n  SniTDio  Pmoob— BUB- 
DIH  or  Paoor.  —  The  return  of  aa  ezeention  wholly  nnw^tiefied,  after  a 
negligent  delay  by  the  sheriff  in  making  the  lery,  eatablishea  piimm 
faeie  his  liability  for  the  whole  amoont  of  the  judgment.  It  Is  inoani- 
bent  on  him  to  ahowy  in  mitigation  of  damage^  that  some  part  of  oadi 
judgment  might  haTe  been  collected  by  the  judgment  oreditor. 

McOindley  and  Cotton^  for  the  appellant. 

Mahon  and  Howard^  for  the  respondenta. 

Mitchell,  J.  Action  for  damagea  cansed  by  defendaatPg 
breach  of  oflScial  duty  in  negligently  delaying  to  execate  a 
writ  of  execution.  The  assignments  of  error,  although  Beyeral 
in  number,  present  the  single  question  whether  the  eyidenoe 
justified  the  findings  of  fact.  The  findings  are,  of  course,  oon- 
dusiye  in  favor  of  plaintiffs  as  to  all  facts  upon  which  there 
was  a  fair  conflict  of  evidence.  On  December  16th,  about 
four  o'clock  in  the  afternoon,  in  Duluth,  the  plaintifia,  by 
their  attorney,  delivered  to  defendant,  sheriff  of  St  Louis 
County,  an  execution  against  the  property  of  one  Crawford. 
At  this  time  Crawford  owned  a  small  stock  of  goods  (suflS« 
e^ent  to  satisfy  the  execution)  situated  in  a  store  in  West  Du- 
luth. There  was  regular  railway  service,  as  well  as  a  publio 
highway,  between  Duluth  and  West  Duluth,  —  which  an 
only  four  and  one  half  or  five  miles  apart,  —  by  either  of 
which  defendant  could  have  reached  West  Duluth  and  levied 
on  these  goods  the  same  afternoon.  When  plaintiffs'  attor- 
ney delivered  the  execution  to  defendanti  he  informed  him 
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when  the  goods  were  upon  which  he  desired  a  levy  to  be 
made,  and  also  told  him  that  it  was  very  important  that  the 
levy  be  made  that  afternoon;  that  he  did  not  want  it  post- 
pcmed  until  next  day,  bat  wanted  it  made  at  once,  as  he  was 
satisfied  that  Crawford  would  make  ah  assignment  very 
soon, — in  fact,  that  he  was  almost  certain  that  the  papers 
for  an  assignment  were  being  then  prepared;  also,  that  if 
he  (the  sheriff)  was  too  busy  to  attend  to  it,  to  let  him 
know,  so  that  he  might  get  another  oflScer  to  serve  the  execu- 
tion. The  defendant  took  the  writ,  saying  he  would  attend 
to  it  if  he  had  to  go  himself  that  night  The  defendant, 
being  engaged  in  other  official  duties,  gave  the  execution  to 
one  of  his  deputies,  who  started  to  go  out  by  railway  that 
afternoon;  but  finding  that  the  train  which  he  intended  to 
take  had,  by  reason  of  a  recent  change  in  the  time-table,  al- 
leady  gone,  he  deferred  going  until  the  next  forenoon,  when 
he  took  the  ten-o'clock  train,  and  went  out,  but  on  arriving 
at  West  Duluth,  found  Crawford's  store  closed,  and  made  no 
levy,  and  subsequently  returned  the  execution  unsatisfied. 
As  a  matter  of  fact,  when  Crawford  made  and  filed  an  as- 
signment of  all  his  property  for  the  benefit  of  creditors  on  the 
forenoon  of  the  17th,  between  eleven  and  twelve  o'clock.  The 
ooly  excuse  which  defendant  offers  for  the  delay  is,  that  he 
himself  was  busy  with  other  official  duties;  that  his  deputy 
had  DO  previous  knowledge  of  the  change  of  railway  time; 
and  that  the  ten-o'clock  train  was  the  earliest  train  which  he 
eould  have  taken  the  next  morning.  But  it  does  appear  that 
there  was  a  train  at  7:45  of  the  evening  of  the  16th,  which  he 
might  have  taken,  and  there  is  nothing  to  show  but  that  it 
was  entirely  feasible  for  him  to  have  driven  over  by  private 
ecmyeyance,  either  that  afternoon  and  evening  or  early  the 
next  morning.  The  law  is  reasonable  in  this  as  in  all  other 
things.  While  its  holds  public  officers  to  a  strict  perform- 
ance of  their  duties  and  sanctions  no  negligence,  yet  it 
requires  no  impossibilities  and  imposes  no  unreasonable  exac- 
tions. Reasonable  diligence  is  all  that  it  requires.  But  what 
is  reasonable  diligence  depends  upon  the  particular  facts  in 
eonneotion  with  the  duty.  If  this  writ  had  been  delivered  to 
drfendant  without  any  special  instructions,  and  without  in- 
forming him  of  the  facts  constituting  a  necessity  for  its  imme- 
diate service,  it  oould  hardly  be  claimed  that  a  delay  from 
four  o'clock  of  one  day  to  the  forenoon  of  the  next  would  con- 
stitute negligence.    But  the  question  of  unreasonable  delay  is 
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a  mixed  question  of  law  and  faot^  each  case  depending  oa  its 
own  circumstances;  for  the  speed  with  which  a  sheriff  shoald 
proceed  may  depend  much  upon  the  special  instructioos 
which  he  receives  or  upon  the  apparent  necessity  for  quick 
action.  In  view  ofthe  special  instructions  given  to  the  sheriff 
in  this  case  to  proceed  at  once,  and  the  facts  communicated 
to  him  showing  a  special  urgency  for  immediate  service  of 
the  execution,  we  think  the  trial  court  was  fully  justified  in 
finding  that  the  delay  was  unreasonable  and  negligent.  We 
also  think  that  the  evidence  justified  the  court  in  finding 
that,  up  to  the  time  he  executed  the  assignment^  Crawford 
had  sufficient  property  to  satisfy  the  execution.  This,  to- 
gether with  the  fact  that  the  defendant  subsequently  returned 
the  writ  wholly  unsatisfied,  made  out  a  prima  fcLcie  ease  en« 
titling  plaintiffs  to  recover  the  full  amount  of  their  judgment 
If  any  part  of  their  claim  was,  or  ought  to  have  beeOy  ool* 
looted  out  of  the  proceeds  of  the  assigned  property,  it  was 
incumbent  on  the  defendant  to  show  it  in  mitigation  of  dam- 
ages. 
Order  affirmed.  ^__^ 

EzBOcnoir — Lsvr  —Butt  or  OFnesa.  —  At  to  the  dOigenoe  and  oeiMp* 
ity  required  of  therifEi  in  senring  ezeentiont  and  other  prooeM»  and  ihab 
liability  for  loaa  resalting  from  want  of  tnoh  diligenoo,  loe  oxtendod  noia  ta 
People  T.  Palmer,  95  Am.  Deo.  42a-441|  FraMm  Oomiig  Aofc  BatA  r. 
ball,  152  Maai.  831. 


Habslby  v.  Winoka  and  St.  Pbtbb  R  R  Ca 

BAnaoAss— MxAsuBB  or  Casm  Dub  to  CHn.DB3nr  Kov  Sui  Juam. — A 
railway  oompany  ia  not  reqaired  to  make  its  premiaea  a  aafe  playgroand 
for  young  children  atriotiy  noil  aul/tfrii^  nor  ia  it  an  inanrer  of  their  liYea 
and  limba  when  playing  npon  ita  premiaeef  bat  when  it  baa  placed 
thereon  dangerona  maohinery,  attraotiTe^  alluring,  and  open  to  aadi 
children,  it  must  uae  ordinary  and  reaaonaUe  oaro  to  protect  them  frem 
the  danger  to  which  they  are  thua  exposed. 

Railroads — Msasurb  or  Cabs  Dub  to  Childrxh  Kov  Sui  Jubis  on  Sn>B- 
TBAOK.  —  A  railway  oompany  exerdaea  ordinary  and  reaaonable  care  aa 
to  traapaaaing  ohildren  of  tender  yeara»  and  atriotly  fioii  etU  Jmrie^  whan 
it  leaTOB  ita  oara,  with  their  brakea  firmly  aet^  upon  the  grade  of  ill 
gravitated  aide-track,  a  few  feet  diatant  from  a  level  anrfaeo.  It  ii 
then  relieved  of  liability  for  an  injury  to  anch  children  oauaed  by  thi 
act  of  a  third  peraon  in  nnlooaening  auoh  brakea. 

Berry  and  Moray ^  and  Oaie  and  Brown^  for  the  appellank 
WiUon  and  Bower$t  for  the  respondent 
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Cgllob,  J.  This  was  an  action  to  recover  damages  from 
defendant  corporation  for  personal  injuries  resulting  in  thb 
death  of  plaintiffs  intestate,  said  to  haye  been  caused  by  de* 
faidant'i  negligence.  A  rerdict  was  had  for  plaintiffi  and 
Ae  appeal  is  from  an  order  setting  it  aside  upon  the  ground 
that  the  evidence  fiuled  to  establish  such  negligence.  As 
eonciaely  as  possible  we  will  state  the  facts,  about  which 
there  was  practically  no  controversy.  The  plaintiflT,  with  his 
ikmil  J,  resided  but  a  few  blocks  from  the  scene  of  the  acci- 
dent in  the  dty  of  Winona.  The  deceased  was  his  son,  aged 
about  six  years.  The  defendant  owned  and  operated  a  switch- 
track  leading  southerly  from  its  main  line  of  railwayi  2,284 
fMt  to  a  manufacturing  establishment,  and  there  connecting 
with  the  switch-track  of  another  company.  It  was  constructed 
in  the  year  1888,  and  it  had  been  the  common  practice  of  the 
defendant  to  use  it  as  a  yard  for  temporarily  storing  cars, 
standing  them,  with  brakes  set  in  the  usual  manner,  at  all 
points  along  the  track.  For  four  hundred  feet  southerly  from 
the  main  Une  the  switch-track  descended  at  the  rate  of  one 
hnndred  feet  to  the  mile,  and  from  there  on  it  was  upon  a 
level,  making  what  is  called  by  railroad  men  a**  gravity" 
yard, — something  quite  desirable,  in  their  opinion,  as  it  meas- 
urably saves  the  handling  of  cars  by  a  locomotive.  The 
plaintiff  made  no  claim  upon  the  trial  that  defendant  was 
negligent  in  constructing  or  maintaining  its  side-track  in  this 
manner.  The  track  ran  along  an  open  common  much  fre- 
quented by  boys  as  a  playground,  and  it  was  shown  by  the 
testimony  that  they  would  often  mount  cars  standing  upon 
this  incline  of  four  hundred  feet,  unloosen  the  brakes,  and 
ride  as  fitf  as  the  oars  would  run.  When  the  cars  were  on 
the  level,  some  would  push  them  back  and  forth,  while  others 
fode.  It  was  also  shown  that  train-men  in  defendant's  em- 
ploy had  frequently  seen  bc^s  engaged  in  this  kind  of  amuse- 
ment, when  trains  were  passing,  and  had  motioned  and 
ahonted  to  them  to  desist  No  accident  had  previously  oo» 
enrred,  however. 

On  the  day  in  question,  the  defendant  had  placed  one  car 
upon  the  level  at  the  foot  of  the  incline,  and  two  about  a  rod 
distant  up  the  grade,  the  brakes  being  firmly  set,  as  will  here^ 
after  appear.  In  the  afternoon,  in  company  with  three  boys 
dder  than  himself^  Willie  Haesley,  plaintiff's  son,  went  over 
in  the  vicinity  of  the  side-track,  his  parents  having  no  knowl« 
edge  of  his  going,  and,  so  fiur  as  was  known,  he  had  never 
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or  that  it  was  ilB  duty  to  exercise  police  snpervisioti  over  its 
ears  when  on  this  particular  part  of  the  track,  adequate  to 
(he  danger  to  be  apprehended, — that  is,  such  a  superrision 
as  would  keep  trespassing  adults  and  children  able  to  releaoa 
a  brake  off  from  the  same;  or  that,  as  to  some  uses  for  which 
a  side-track  is  specially  maintained,  not  only  four  hundred 
feet  of  this,  but  a  part  of  every  other  side-track  in  the  land 
similarly  built  and  situated,  must  be  surrendered  and  aban* 
doned,  in  order  that  they  may  not  prove  dangerous,  aUaring, 
and  attractive  to  children  who  have  not  yet  arrived  at  years 
of  judgment  and  discretion,  but  who  are  old  enough  to  seek 
out  railway  cars  as  proper  objects  with  which  to  amuse  them* 
selves.  But  if  either  of  these  things  were  demanded  of  de- 
fendant, a  most  serious  burden  would  be  imposed,  —  a  very 
unreasonable  thing,  in  fact;  and  in  the  exercise  of  cnrdinary 
eare,  nothing  unreasonable  is  required.  To  be  sure,  the  de- 
fendant could  have  placed  its  cars  upon  the  level  portion  of 
its  side-track,  although  from  the  testimony  it  is  obvious  that 
precisely  this  form  of  accident  might  have  resulted  had  it 
done  so.  Again,  it  might  have  stored  its  cars,  when  not  in 
use,  upon  a  side-track  in  the  country,  remote  from  habita- 
tions, and  thus  have  avoided  the  danger;  but  no  such  vigi* 
lance  is  required.  We  are  of  the  opinion,  to  say  the  leasti 
that  when  the  defendant  left  its  cars  with  the  brakes  fetstened 
in  the  manner  indicated  by  the  undisputed  testimony^  its 
duty  was  performed  towards  plaintiff's  intestate. 
Order  affirmed.  

RAnju>A]>  GoMPAViiB — KiGuaxNGs — CBn.ixBiir. — Bailrosd  oonpaaka 
mn  responaible  for  penoiud  injnriet  to  Bmall  ohildren  in  towns  and  oitie^ 
in  oonseqnonoe  of  their  own  aott  in  meddling  with  railroad  tnm-tablea,  lefl 
open  to  pnblio  aooeaa,  unfastened  and  nngnarded,  on  the  oompany*!  Und^ 
where  they  are  likely  to  oanie  injary  to  childrtn,  though  harinleM  if  lafl 
alonet  Koto  to  WeMtbrook  r.  M6bikMc  K  B.  Ck.,  UAm.  8k  Bep^  WS^  SSS| 
nm»B^y€U.  Otk  T.  Htdriek,  1  Wash.  446;  22  Am.  St  Bep.  169,  and  note. 
Bat  in  #rof<  t.  Bcutem  R,  R,C<k,^  N.  H.  220, 10  Am.  St  Rep.  306,  it  is  hold 
that  a  land-owner  is  not  liable  to  an  infant  trespasser  injured  by  a  tnm-tahle 
inseeorely  gnarded,  and  wrongfally  set  in  motion  by  older  boys  who  are  play« 
lag  thoreon,  when  the  premises  on  which  the  tnm-table  is  sitoatsd  aie  abool 
■izty  ftet  from  any  pablio  highway,  uid  oa  land  whioh  is  fasiossd  bgr  a 
fsnosb 
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Tbbhtob  v.  Pothbk. 

HI  UunmoTA*  ML) 
C41  FuiMUL  •*  Tn  Smor  €V  tbs  If ooob  ov  tsb  PuMucnr  ov  a  Sorry 
Duur  Tnan  asb  RiocnaNn^  «  LonnED  10  «hb  Anvat  in  Wbmh 
It  d  Filbdi  and  If  that  aotion  is  dimniaMid,  snch  nMte  doM  not  affoofc 
•aj  MibMqmnt  piirdiMor»  nor  charge  him  with  knowledga  of  anything 
atetod  ibartina 

yiWIIPAL  AND  AgBIIT  — •  VOVWS  10  ACHDIT  WHUf  KoffOB  TO  PftDfCIPAL. 

—To  ohaiga  a  priaeipal  with  tha  knowledga  poMeasad  bgr  hia  agant^  tha 
faofca  ol  whiah  tha  agent  has  knowledge  mnat  be  within  tboaoopa  of  the 
agenoy,  ao  that  it  la  hia  duty  to  aot  npoa  them  or  oommnuiiflata  them  to 
hiaprinoipaL 
ft— uiFAL  AiiD  Aonrr — Kvowlbdob  or  ATTOBHxr»  whb9  mot  NonoB 
TO  OiiBHT.  —  One  who  employe  an  attomay  for  tiia  epeeial  piirpoee  of 
arawining  an  abattaatol  title  to  property^  end  ginng  an  optnioa  tbaremit 
ia  not  ehaigeable  with  knowledge  of  the  attorney,  aoqmrad  in  another 
traneaetion,  of  tha  pendenoy  of  a  enit  whioh  may  affeot  the  title  to  each 
proper^* 

Acnov  by  Tientor  against  one  Gregson,  for  aa  aecoanting 
.tt  to  an  alleged  partnership  dealing,  growing  oat  of  the  ereo> 
-tfon  of  a  double  dwelling  on  a  lot  owned  by  them^  so  that  tihe 
•center  partition  was  upon  the  line  between  the  niHrth  half 
•of  the  lot  owned  by  Trentor  and  the  aoath  half  owned  by 
Oiegaon.  It  waa  also  asked  that  the  amount  found  due 
plaintiff  be  deelared  a  speeiflo  lien  on  the  entile  lot  Qregaoa 
afterwards  o^mveyed  the  sooth  half  of  the  lot  to  one  Pothen, 
who  then  intervened  and  claimed  to  be  a  bona  fide  povohaser. 
The  plaintiff  had  preyionsly  brought  a  suit  of  the  sanse  natare, 
■and  bad  filed  a  notice  of  its  pendency^  which  had  never  been 
leleaaed  nor  discharged  of  reeord,  ilthoug)&  that  action  waa 
dismissed  prior  to  the  commenoement  of  this;  that  plaintiff 
waa  in  possearion  of  the  entire  lot  prior  to  and  siaoe  the  faringii 
ing  of  the  first  suit;  that  the  attorney  for  Gregson  in  the  first 
-anit  had  examined  the  title  for  Pothen  at  the  time  of  his  pui^ 
^haae,  and  that  the  latter  knew,  when  pnrohaaiagy  that  the 
hooae  was  ocoopied  by  plaintiff^  had  been  bnilt  by  him  and 
Gregson  jointly,  and  was  claimed  by  plaintiff  to  be  jointly 
-owned  by  them«  and  knew  of  the  unsettled  aoconnts  between 
them  in  relation  to  the  erectioa  of  the  building  as  a  partner* 
ehip  enterprise.  Judgment  was  rendered  in  accordance  with 
4he  praycor  in  plaintiff's  complaint.    Gregson  appealedi 

Ferdinand  Barta,  for  the  appellant. 

Johne^  Miehael^  and  Johns^  for  the  respondent. 

▲M.  0T.  Rsr..  Vou  XXIV.  — Ift 
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Mitchell,  J.  The  brief  for  the  appellant  interyenor  is 
eomewbat  obscure  and  diBconnected  in  its  statements,  bat  we 
do  not  understand  counsel  to  deny  that  plaintiff  would  be  en- 
titled to  a  lien  on  these  premises  as  against  the  defendant  or 
his  grantees  with  notioe;  but  bis  contention  is,  that  his  client 
is  protected  as  a  bona  fide  purchaser  for  value.  Consequently 
the  only  question  necessary  to  be  considered  is,  whether  the 
evidence  justified  the  court  in  finding  that  the  intenrenor 
purchased  with  notice  of  plaintiff's  rights.  Nothing  can  be 
claimed  from  the  notice  of  li$  pendenSy  filed  in  a  former  suit| 
which  was  dismissed  before  plaintiff  purchased.  It  was  only 
oonstructive  notice  of  the  pendency  of  the  action  in  which  it 
was  filed.  The  court  found  that  plaintiff  was  in  possession 
of  the  premises  when  interyenor  purchased  them,  and  that 
this  should  have  put  him  upon  inquiry.  The  record  purports 
to  contain  all  the  evidence,  and  while  we  find  evidence  that 
plaintiff  was  in  possession  of  his  own  premises  (the  north 
half  of  the  lot),  we  are  unable  to  find  a  particle  that  he  was 
In  possession  of  defendant's  premises  (the  south  half  of  tho 
lot).    Hence  the  finding  cannot  be  sustained  on  that  ground. 

The  only  other  ground  upon  which  it  is  sought  to  sustain  it 
is,  that  the  attorney  who  examined  the  title  to  the  property  for 
the  interyenor  before  be  purchased  was  also  the  attorney  far 
the  defendant  in  this  action,  and  tliat  this  agent's  knowledge 
of  the  pendency  of  the  action  was  in  law  the  knowledge  of 
interyenor. 

Whether  a  principal  is  only  to  be  affected  by  the  knowledge 
of  his  agent,  acquired  in  the  course  of  the  business  in  whioh 
the  agent  was  employed,  —  that  is,  what  the  agent  learns  in 
the  very  transaction  during  and  within  the  agency, — or 
whether  the  doctrine  of  imputed  notice  to  the  principal  may 
be  extended  and  applied  to  knowledge  acquired  by  the  agent 
in  a  previous  or  different  transaction,  is  a  question  that  has 
given  rise  to  much  discussion,  and  upon  which  there  is  a  oon- 
flict  of  authority:  See  Ewell's  Evans  on  Agency,  c.  7;  16  Am. 
Law  Reg.,  N.  8.,  1;  Le  Neve  v.  Le  Neve^  2  Lead.  Gas.  Eq.,  4ih 
Am.  ed.,  188,  note.  In  accordance  with  a  clear  preponder- 
ance of  authority,  we  have  held  that  knowledge  of  an  agent 
acquired  previous  to  the  agency,  but  appearing  to  be  actually 
present  in  his  mind  during  the  agency,  and  while  acting  for 
.his  principal  in  the  particular  transaction  or  matter,  will,  as 
respects  such  transaction  or  matter,  be  deemed  notice  to  the 
principal:   Lebanon  Sav.  Bank  v.  HoUenbeek^  29  Minn.  822. 
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Bat  whQe  this  rule  maj  be  a  salutary  and  just  one  if  properly 
applied,  it  would  be  a  very  dangerous  one  if  applied  without 
proper  diecriniinatioiL  Hence  the  tendency  of  the  courts  is 
rather  to  restrict  the  doctrine  of  imputed  notice,  or  at  least 
not  to  extend  it^  but  to  reduce  it  within  clear  and  definite 
principles. 

The  rule  which  imputes  to  the  principal  the  knowledge 
poesessed  by  the  agent  applies  only  to  cases  where  the  knowl- 
edge  is  possessed  by  an  agent  wiUiin  the  scope  of  whose  au* 
thority  the  subject-matter  lies;  in  other  words,  the  knowledge 
or  notice  must  come  to  an  agent  who  has  authority  to  deal  in 
reference  to  those  matters  which  the  knowledge  or  notice 
affects.  The  facts  of  which  the  agent  had  notice  must  be 
within  the  scope  of  the  agency,  so  that  it  becomes  his  duty  to 
act  upon  them  or  communicate  them  to  his  principal.  As  it 
is  the  rule  that  whether  the  principal  is  bound  by  contracts 
entered  into  by  the  agent  depends  upon  the  nature  and  extent 
of  the  agency,  so  does  the  effect  upon  the  principal  of  notice 
to  the  agent  depend  upon  the  same  conditions.  Hence,  in 
order  to  determine  whether  the  knowledge  of  the  agent  should 
be  imputed  to  the  principal,  it  becomes  of  primary  importance 
to  ascertain  the  exact  scope  and  extent  of  the  agency.  In  this 
ease  it  appears  from  the  evidence  that  the  agency  was  special, 
and  limited  to  examining  an  abstract  of  title,  and  from  that 
giving  the  intervener  an  opinion  as  to  the  sufficiency  of  de* 
fendanVs  title.  In  other  words,  it  was  the  ordinary  case  of 
Che  employment  of  an  attorney  to  examine  the  record  title, 
aad  give  an  opinion  whether  or  not  it  is  good.  We  do  not 
■oppose  it  was  ever  understood  that  it  was  within  the  scope 
of  the  agency  of  an  attorney,  under  such  circumstances,  to  go 
beyond  the  record  evidenoes  of  title  and  make  inquiry  of  peo- 
ple generally  fixr  infinrmation  as  to  facts  that  might  affect  the 
title.  If  a  party  who  employs  an  attorney  for  the  special  pur- 
pose of  examining  an  abstract  and  passing  upon  the  record 
title  is  to  be  charged  with  notice  of  all  knowledge  which  the 
attorney  may  have  previously  acquired  from  other  transac- 
tions for  other  parties,  it  would  be  very  dangerous  to  employ 
an  attorney  at  all  for  any  such  purpose;  and  the  one  whom 
it  would  be  the  most  dangerous  to  employ  would  be  the  attor- 
ney having  the  most  experience  and  the  most  extensive  prac- 
tioe.  We  are  of  opinion  that,  in  view  of  the  special  and  limited 
purpose  for  which  the  intervenor  employed  this  attorney,  hia 
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knowledge  of  tha  pendency  of  tiib  aetion  oamiot  ba  imputed 
to  his  principaL 

The  generallj  reeognised  rule  thai  the  doctrine  of  imputed 
notice  will  not  extend  to  knowledge  of  a  confidential  and 
privileged  nature  acquired  through  previous  profeaaional  en* 
gagements,  and  which  the  agent  was  not  at  liberty  to  ooin- 
aunicate  to  his  principal,  has  no  application  to  the  present 
cafe,  for  there  is  nothing  confidential  or  privikgad  in  the 
Aiere  fact  of  the  pendency  of  an  action. 

It  would  be  improper  to  consider  questions  whidi  might 
have  been,  but  are  not,  raised  by  counsel;  bat  in  view  of  an« 
other  trial,  we  may  remark  that  there  is  nothing  in  tha  caao 
to  justify  a  finding  that  the  plaintiff  and  defendant  owned  and 
held  this  real  estate  as  partnership  property.  The  most  that 
can  be  claimed  from  the  evidenoa  ia,  that  they  fiarmerly  held 
and  owned  it  as  tenants  in  oommon,  and  as  soeh,  agned  to 
unite  in  tlie  improvement  of  it»  If  plaintiff  ia  eDtillad  to 
cover  at  all^  it  must  be  upon  that  lina. 

Judgment  rerfersed. 


NonoB  10  Aamn  is  Nenai  to  PRnnankL.--Tkt  gimfl  lele  is  wiA 
■ettlod  by  mi  unbrokea  osrrant  of  tMthontjt  ^Imi*  notiM  te  or  kBOwtodge  of 
an  tgent^  whil«  tii«  agaooy  ndBU,  and  whiU  ke  ii  Aoting  within  tha  Mopeof 
his  Mtbori^,  ■  BOlM  to  hi*  priMsipaL  Iks  nwU^Kealiaa  ol  siMiiHur  ia 
rapport  ol  this  gtoanl  rab  ■  vraoesMuj:  Wcotffidk  v.  HfoMii;  8  Haqrw. 
rreim.)  147;  9  An.  ]>ao.  796;  Bamet  ▼.  MtdkUom^tFrnu.  *  W.  S7|  UAmu 
Dm.  62;  Be^noleU  r.  IngermU,  11  8m«d«a  M.  84S;  10  Am.  Dml  i7|  Amsv. 
Houston,  26 Miaa.  001;6a Am.  Dbo.  2S1; Wsimrr.  Deniaon,  10  KJT.  68; 61  Am. 
Dm).  731; Backmfom  v.  Wrigki,VIY%.  187;65 Am.Dao;  187;  Farmm' ate. Bomt 
T.  PcqriMk  26  Odiiil  444;  68  Am.  Dwi  362;  Ifwmkwr.  Watmm,  120lL  Vlt  9 
Am.  Dot.  8a;  Niukmlk  €icJi.R.Co.  r.  JKUM^  |  OaM.  81 1 »  78  Am.  Daa  888$ 
The  DittUM  apiriu,  11  WaU.  866;  Mogen  v.  Faimer,  102  U.  &  8681  Smda- 
burp  T.  Wimberiif.  60  Ga.  78;  fnUehnd  v.  WM,  88  Ark.  98|  Bmmfknpar. 
Nathnai  Bm^  Au\  130  Pa.  8t  264;  Amdtv.  JToir,  18  Kan.  628;  LMb 
Pmdmrg  aCc  Mln.  Ob.  ▼.  LUOa  Cki^  €U.  Mtm.  Oiu,  11  OoL  823f  7  Am.  fc 
Rap.  226)  Mwrkm  ▼.  /m.  Ok  ei&,  60  To.  888)  8  Amu  81.  Rap.  88.  Tkm 
nila  iabaaad  OD  thadn^  of  thaagaat  to  nammneiiiata  to  tka  pmaipal  kia 
knowladga  with  roferanoa  to  tha  aobjaat  of  tka  aagoHitioa,  and  tho  pr«- 
ramptioa  that  faohaa  peiformod  that  datfx  Bmmmtl  v.  Bank  ^  Mmuroe,  78 
Iowa,  688;  TIk  Mctflal  4itH^  11  WaU.  868.  Tko  knowM«a  of  tha  agest 
ia  efaatssaklo  apoa  kb  prmaipal  whanow  tko  lattar»  if  aotiiy  for  kimaelt 
woald  kwra  MoatTad  mytaoa  of  mattaiB  kMani  to  tho  sgaai  withto  tka  aaopa 
of  his  anthorityt  £ooy  v.  StaU,  41  N.  J.  L.  806. 

Thia  ganeral  rnla  haa  been  applied  aliko  to  oorporatiooa  and  priTaie  tndivid. 
aals  nndor  am  aliMat  iaiijiito  Tanety  of  oiroaflMtaaoea  and  in  munecmM  eaaea. 
Thus,  in  addiftmi  to  tko  oxampica  fpwmm  kj  eaaaa  oitod  above,  it  majr  ko  said 
that  tha  koowUdga  of  tko  toeamng  agmit  of  a  oommon  aarriar  M  to  tha  oka»> 
actor  of  tho  Booda  takao  lor  tranaportatimi  fa  doomed  to  ko  tko  kMviodca  of 
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tv%  k  mUm  to  the  mMlan  ^1*1  V.  Mm^  tt  Miw  Aw.  C7i.  fl*«kM« 
•o— ign—  k  Ihe anthoritd agwiXrf  th#tM— igiwrto  ■■■■w  niy  Iwa  • 
eurrkraidAmagMfortkekMol  f  odi  BWWiWBi^  tli»  yiiigiiw,  ji«  pM«i> 
f4  ii  «hMB9d  with  no^M  of  wIm*  Iks  agui*  Iim  Amm,  Mii  ii  tandbfA 
■tiiUwuert  and  ahmdamiwt  «f  fnrtlwf  tUim  HidU  ^  tho  i««(l:  ^Btooi- 
wMiT.  re/i<  l^oryo  AO^  M  CU.  811.  Whm  m  H»k  hM  aotiM  «t 
the  tiff  hk  parha-  far  M»  pfiiiwpil  M  ikm  oyilaatrighli  ol  ainithir, 
ug  «f  the  okin  ef  ihe  ktter  te  Ivm  ptmmmdj  ptmkm^  the  fwpvlx 
whieh  ia  tb«  rabject-mattar  of  the  aaK  «hk  k  notka  totha  fikw|irfi  imr- 
T.jftirr,  116111.  »0L    If  ea  MaB»  k  airtheJ  wkhemie  peiw  ta  Jmy 


tehkiMiiektka  tethe 
aotke  te  the  fdndyelt  ifarrBM  V.  iMIaM^  tf  Mek  M9» 
iSNalnSSi.  The  kiMwHa4ge  ol  an  leat  who  hee  erftokat  eeHwity  ta 
inatitata  an  aetloa  baaad  upon  k  chaasM  hk  paiMipai  tHA  aolkael  wH 
the  teati  oH^erwhidi  he  aele:  OMpoM ▼.  &«a^  10  Miah.  ataL    WIm« 

kMarktheagantof  tiiaknBeiva^i<  ^APBf^iiVBWheMhf  gek  then 
JMfoniia  hha  wfaa*  hk  ehafgea  wiB  ha  per  ^yferiheb  Ma^  the  frineifal 
win  he  heoad  to  pay  anah  faiea  atpae  aataJiiiai  ika  wtkka:  AkpAa^M^i 
Ch.  ▼.  Adar,  7«  m.  1&  Kotka  ta  as  afent  of  the  MiditieM  of  tiia  tkle 
te  had  whkh  he  hi^a  far  fak  vakeifel  k  aoliae  te  the  iMB«iHt  what- 
•ror  the  lattar'a  aateal  hnoirladfa  muf  be  ob  the  aaliiaak  Trnghr  ▼. 
Tctma,  M  ICkh.  S8»;  CpgffnmU  ▼.  Ch^^  88  Veb.  884.  The  hnovkdge 
of  an  afaat  that  a  dog  k  hk  aaaa  aa  anah  ofaat  k  daageveua  k  eqw- 
aloBt  to  knowledge  by  hk  pikoipel:  Brim  ▼.  Anm%  108  N.  T.  d88| 
8  An.  81  Rep.  45i.  Where  aa  ageait  ii^galiatkg  a  eato  kaowa  that 
the  pvaheaar  kteoda  to  «ae  tiie  ^Mehaaed  artkk  k  irkUtko  of 
aaah  kMidedge  k  aolke  te  tiie  prmoipel:  BwU  ▼.  raaAofl;  118 
881.  Votiee  te  the  agent  wUk  he  k  tfaaaaetnig  the  hvineaa  of  the 
ngeney  k  oonalraotfare  notiee  te  fak  prinoipal;  hanee  a  wik  k  ohaxgad 
with  oeiiatiiiaa»e  nolka  of  the  koti  whidi  aaaM  te  the  knowkdge  of 
her  haabaad  whik  aetmg  aa  her  i^geat  and  tnwtae  ia  the  porofaaae  of 
pnpeKyt  aoo^»ar  w.  JkmU^  88  Ala.  888;  18  Aaa.  8t.  Bap.  78;  aMLaotketa 
atraateekalwayaBatkatehkaaiM^Mlrw^  aadtha  mk  appliaa  to  traa- 
teaa  aadera  Bortgaga  anade  hy  aiaihray  eonqiany  to  aaonxa  the  holdara  el 
hende  kavad  aader  it:  OmmUBkr.  MmanadCo.t92W,  Va.  9A4. 

Aa  hefare  aaid,  the  oaMO  an  i^greed  that  aotiaete  ar  kaewledgeof  the 
agenti  wUk  aotiag  ai  agent»  and  withk  the  aeope  of  hk  aatiMiity ,  k  aotiai 
to  the  prinaipa],  and  haa  the  laaM  aflbet  aa  tfaon^  it  had  been  oaBBnanioataa 
to  ar  aoqaired  by  hka  ia  paiaoa,  and  wliether  aetaally  oonuuanioatad  to  bin 
by  the  ageat  or  aet.  Two  diflkmat  llnea  of  aaaea,  howevai^  aopport  twa 
differaDt  theotiaa  aa  te  the  feaadatka  apon  wbieh  the  mle  k  ktted.  Aa 
fine  of  eana aappertmg  eae  tbeary  Made  the  raaaea  of  therak  k  the  legal 
Identic  of  the  prkdpal  with  tiia  egea^  ia  other  wQidi^kAe  fatft  that  the 
i^eat  aating  withia  the  aeope  of  fak  anthority  ia,  aa  to  the  vattera  ea- 
hnrnd  therek,  far  Ae  time  being,  the  prfaMipal  himealt  er  the  oJkr  ipo  of 
the  prIneipaL  Kotiee  to  the  agen\  vadar  aaeb  eKrenmataaeea,  k  notioe  to 
the  ffiaalpaL  ffhaee  aaeae  limit  the  apidioatioa  of  the  rale  toaneh  aotiee 
ar  hae  akdga  aa  eemea  te  the  agent  whik  he  k  aatugaa  agaati  aad  they 
aay^  in  effeot^  that  tha  agent  atanda  in  the  plaoe  el  the  pi4naipal|  that  aotioi 
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•i  Iht  fbnMT  li  lioIlM  to  «lw  ktten  Imt  1m  ouuMfl  ilMa  fa  «lw  plaoe  of  the 
priBflipal  vntil  Um  nlation  «f  prinetpal  «id  agtnl  ii  oteatdd^  and  u  to  all 
fafornuvlionpfOTlcNuljMqiiiradbytiieigMit^  thaprincdpolitaaMrailnyigor, 
•ndDotbouid.  TkaloUowiiigoaaaaaiipporltfaiathaoryt  Wktdtt^.  McOukr^ 
M  Ala.  196|  JfeCbrModb  ▼.  /om^  8S  Ala.  401;  Qcodbar  w.  DtuM,  88  Ala. 
i8Sf  18  Am.  81  Bap.  701  Frkfffit  ▼.  Dmm,  87  Wia.  448;  19  Am.  Bap.  772| 
Mkmmikrtl t.  JBhriberd;  88  Vl  4ai|  91  Am.  Dao.  849;  Seeond  NaLBaiAr. 
Cmrm,  88  low%  866|  Daif  ▼•  ramtl^.  88  Ind.  145;  Farmer^  ale.  BmkT. 
Fofm,  n  OoQB.  444;  88  Am.  Dae.  868;  i9ooy  r.  iStaH^  41  H.  J.  L.  894;  iU. 
dMbon  §icM.S.€kr.  BeiUtm.  48  Kao.  888;  WUMir.  VaUtUe,  4  Mak  (Kj.) 
188;  Bkrmr.  Bed  Bkif  E^idKh..  tl  CU.  180;  JTm^flmm  v.  jesftiy^  89  Tas. 
808;  48  Am.  Bap.  S86L 

lAHmu$numw.akrmdek.A§^n,BlfiL.  81  858-861;  il  waa  aaldx  ««Ilia 
•qoally  wall  aoMlad  Iha*  tiw  prinoipal  ia  anlj  «a  ba  afiaotad  by  knowladga 
aaqairad  ia  liia  aouna  al  4ha  bnainaaa  in  whiah  tba  agan*  waa  amployed. 
Sha  Hmltatioa  aff  tha  rnla  la  parfaetij  wall  aattlad  b j  our  own  aaaaa.  It  la 
•  mlataka  to  aappoaa  that  it  dapaada  upon  tba  raaaon  that  ao  man  oan  ba 
■Bppoaad  to  alwaya  aany  in  hia  mind  a  raoollaation  of  f onnar  oaaoxrcnoaab 
•ad  that  If  it  ba  prorad  that  ba  aatoallj  had  it  in  hIa  mind»  tha  rnlaladif- 
iwMil  It  maj  anpport  tha  taaaonablanaaa  of  tiw  nla  to  aonaldar  that  th» 
mamorjr  aff  man  la  fallibla  in  tha  vary  heal  and  vailta  in  diffsrant  bmii. 
Bat  tha  trna  raaaon  off  tha  limitation  la  a  teohnioal  onas  that  it  ia  onlj 
daring  tha  agam^  that  tiw  agant  lapraaanta  and  ataada  In  tha  ahoaa  off  hia 
prineipaL  NotioatoUmiatfaannotiaatohlapriaaipaL  Notiaatahhatwaaty. 
fanr  havia  bafora  tha  ralatioa  aommanaad  la  ao  aMto  aatioa  thaa  twan^* 
f aar  hoaia  aftar  it  had  oaaaad  wonld  ba.  Knowladga  aaa  ba  ao  battar  than 
diraol^  aotoal  notioa.  It  waa  inonmbant  on  tha  plaintiff  ta  ahow  that  tlio 
knowladga  of  tha  aganl  tonaaHiaaooiiratalangvagaoffaaooffoarownoaaea^ 
*waa  gained  in  the  traaaaotloa  In  whieh  he  waa  employ  ad  *** 

The  line  off  eaaaa  whldi  anpport  the  other  theory,  and  whiah  we  think  are 

baaed  npoa  the  beat  reaaonlnft  aa  well  aa  the  weight  off  anthoritj,  finda  tka 

taaaon  aff  tha  mle  In  the  dutj  of  the  agant  to  diaelaaa  ta  hia  principal  all 

aotloe  and  knowledge  whieh  bo  amj  poeeeai^  aai  whiek  la  aeoeanry  for  tba 

ptoteotion  off  the  prineipaL    The  law  oondnalTely  praaamea  tha  agent  ta 

kaTO  performed  thia  duty,  and  impntaa  to  the  prinoipal  whatever  notioe  or 

knowledge  ia  then  pomemed  bj  the  agenl  whether  bo  haa  in  £aot  diadoaed 

It  or  not»  and  whether  ornot  it  eame  to  hk  knowledge  daring  tiw  eziatenoo 

aff  the  agem^,  or  ao  ahortly  before  ita  ereatioa  aa  to  be  preenmod  to  ba 

preaeat  in  hia  adnd  at  the  time  aff  tha  tnnaaotion  in  qneation,  aolong  aa  ha 

k  at  libartj  to  diaeloaa  it  to  hia  prineipaL    Tha  rale  dadnoibla  from  tha 

aathoritiaa  whieh  anpport  thia  theory  maj  be  atatad  ta  be^  that  the  kw  im* 

pataa  to  the  prinoipal,  and  ehargaa  him  with,  all  notioa  or  knowledge  reUt- 

lag  to  the  aabjeet-matter  off  the  aganqr  whieh  tiw  agent  aofoirea  or  obtaina 

whik  aoting  aa  aaoh  withla  the  aoope  aff  hk  aatherity,  or  whidi  he  am j 

kaTO  proriooaly  acquired,  and  which  ba  thaa  had  ia  mfaid,  or  wbioh  ka  had 

aeqniredaoreeentlyaatoraiaathepreaamptkathatlieatillTCtaiBedit:  The 

DiMUd  apkiu,  11  WalL  856-887;  Xekmea  Siukiift  Btmkw.  H§WmUdt.  89 

ICfaia.828;  WUmm  y.  iffkamofti  Im  Amfm,  86  Mian.  118;  1  Am.  81  Rap.  859; 

Bmriy*  Fanmr^ tHe.  Bamk,nY%.WSBi  PaUm w.  MmskomitT €k.  !•§. C6.,  40 

K.  H.  875;  ataUtrp  ▼•  Bikwamedbt,  118  K.  T.  543;  Aldkortfam  ▼•  Pokier. 

84  Mo.  App.  480;  MaUen  ▼.  Jfttfaaleic.  In$.  Oo,,  58  VI  118;  Tergtr^.  Ban. 

9li  low,  77;  Ikdier  t.  Atwood,  14  R.  L  298;  Fhioer  r.  Bboood,  86  IIL  488; 

M^/MSa^Bamkr.  Oha$e,  78  Ma.  226;  89  Am.  Bep.  819|  OmUmrt  fw  CTali 

^gf^a^.  111  N.  Y.  604;  ZAm.81  Bop.  769. 
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InX«6aiM»5anii0«AMibT.ii0aM0d(^»Miiiii.38%HwMnid:  <<Kiiowl- 
adga  €f  M  iganl  Mqiiirad  pnrUnuHj  to  ihs  tgenoy,  Imi  appearmg  to  bo 
•otnally  pnoont  in  his  mind  during  the  agency,  and  while  aoiing  for  bis 
priaotpal  m  the  pnrtionlsr  tmnssction  or  matter,  will,  as  respects  snch  trans> 
aetioD  or  matter,  bo  deemed  notice  to  his  prinoipal,  and  will  bind  him  M 
fally  mm  if  originally  aoqnized  by  him."  And  in  OkcnOeam  t.  Aiim,  70  Ma 
290t.it  wns  said  "that  the  mle  thnt  knowledge  of  the  agent  affects  the  prin* 
eipal  is  npplicable  not  only  to  knowledge  acquired  during  the  continuance 
of  tlM  agenoy,  hot  to  sn<di  as  was  acquired  so  shortly  before  it  began  as 
nece— arily  to  give  rise  to  the  inference  that  it  remained  fixed  in  the  mind  of 
the  agent  during  his  employmenl"  Again,  in  Shafer  t.  Phcmix  /m.  Co,f  tS 
Wis.  861-^68^  the  court  said:  *'But  it  is  said  and  claimed  that,  in  order  to 
charge  the  defendant  with  a  knowledge  of  these  facts,  the  agent  must  have 
been  noting  for  it  at  the  time  he  learned  about  them;  in  other  words,  that 
nnleas  tlie  agent  acquired  them  in  his  oapacity  as  agent  of  the  defendant, 
and  while  engaged  in  the  transaction  of  his  business,  the  company  will  not 
be  bofund  by  ik  We  see  no  reason  for  thus  restricting  the  rule.  If  the 
agmit^  when  he  renewed  the  policy,  had  not  forgotten  the  information  which 
ha  had  received  from  the  assured  on  theee  subjects,  if  he  had  in  his  mind 
♦heae  faots  eonoerning  the  risk,  and  knew  of  the  eziatence  of  the  judgments 
and  of  the  foredoenro  suit^  why  should  not  this  be  deemed  sufficient  and 
e^olYalent  to  a  notice  to  the  defendant  of  the  same  things?  If  the  agent 
the  faots  wiien  he  was  called  upon  to  act  for  his  principal  in  the 
r»  that  la  an  we  eonsider  neeessary.  There  is  no  hardship  in  imputing 
mch  knowledge  of  the  agent  to  the  prinoipaL  This  rule  excludes  all  rumors 
or  loooa  information  ooming  to  the  knowledge  of  the  agents  which  he  is  not 
bound  to  diaige  his  mind  with.** 

There  are  certain  well-defined  exeeptlons  to  this  rule  iHiich  are  still  en- 
tirely oonsistent  with  11  Thus  the  notice  or  knowledge  of  the  agent  will 
not  bo  impnted  to  the  principal  when  it  is  such  as  it  is  not  the  agent's  dutj 
to  ^■<*i«—  It  The  test  as  to  whether  notice  to  the  sgent  is  nottoe  to  the 
prinoipal  is^  whether  or  not  the  inf ormaticn  was  of  a  character  which  it 
wna  the  daty  of  the  agent  to  communicate.  If  so^  it  binds  tha  priadpalt 
aHhoni^  nncommnnicatedt  Ifood  ▼.  Maifbmm,  18  Or.  t. 

Thia  exception  to  the  mis  is  thus  laid  down  in  M:Mi  Araft^  Ami  ▼• 
Obos^,  7S  Me.  S20f  89  Anu  Bep.  819t  **Bat  we  thinks  ail  things  sonsidered^ 
ttio  saifsr  and  better  mle  to  be^  that  the  knowledge  of  an  sgenl  obtained  prior 
to  hia  onploy  msnt  as  ag«it|  will  bo  an  implied  or  imputsd  notiso  to  the  prin> 
elpal  nnder  sstistn  limitations  and  conditions,  whldi  are  thsset  The  knoid* 
edge  mnat  bo  present  to  tiie  mind  of  the  sgent  wiien  acting  for  tha  pHncipsI,— 
so  folly  in  his  nind  that  it  oould  not  have  been  at  the  time  forgotten  fay  him| 
the  knowledge  or  notice  mnst  bo  of  a  matter  so  material  to  the  transaction 
as  to  make  it  tiw  agenfs  dxttf  to  oonununioate  the  fact  to  his  principali  and 
tfie  agent  must  himself  haTc  no  personal  interest  In  the  matter  whieh  would 
lead  him  to  eoneeal  his  knowledge  from  his  principslt  but  must  bo  at  libert|y 
to  oonununicate  it.  Additional  modification  might  be  required  in  some  ossss» 
Theee  elements  appearing,  it  seems  just  to  say  that  a  pforious  notice  to  an 
agent  ie  present  notice  to  the  principaL  The  presumption  that  an  agent 
wHl  do  what  it  is  his  right  and  duty  to  dc^  having  no  personal  motive  or  in- 
teiest  to  do  the  eontrary,  is  so  strong  tiiat  the  law  does  not  allow  it  to  be  do- 
nied.  There  may  be  instances  where  the  rule  operatee  harshly,  but  under 
the  rulo  mversed,  many  frauds  could  be  easily  perpetrated.  Of  course^  tha 
loMVwledgo  must  be  that  of  a  person  wlio  is  executing  some  agency,  and  not 
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Mtiag  tttrtly  in  flonie  mmiaUrial  eapMity,  as  aervaat  or  otoiie.*  80  In  nm- 
i)Ma/e(li9pJH^,ll  WalL866-M7,  iiwMa«id:««Wli«ii*  unok  iheagmif* 
dnty  to  oommiinioate  aooh  knowledfa^  wh«n  it  would  W  vnUwfid  for  him  t» 
do  ooy — M,  for  ozampley  when  it  ha*  beea  aoqnixod  ooafidentuJly  oo  attorao^ 
for  a  formw  olioat  inaptior  tranaaction,*— the  raoaonof  tht  mle  oaaiea,  and  ia 
anoh  a  eaae  an  agent  woold  not  bo  eipeotod  to  do  that  wfaioh  wonld  involv* 
the  betrayal  of  profeesional  oonfidenoe,  and  his  prineipal  ongfat  not  to  b» 
hoond  by  hio  agent's  secret  and  oonfidenttai  tnfomiation.''    This  SKoeptioa 
is  very  generally  applied  to  client  and  nttomey,  the  mlo  bouig  that  a  par^  m 
not  chargeable  with  notice  of  facto  within  tlis  knowledge  of  his  attorney, 
when  the  latter  acquired  knowledge  thereof  while  aoting  as  attorney  f«r 
another  party:  McOcrmSek  r.  Wkeder,  86  HI.  114;  85  Ael  Deo.  388;  J7e»w 
Hmgton  ▼.  MoOolhtm,  73  111.  476;  JTbod  t.  f^ahneHock,  S  Watts,  489;  34  An. 
Deo.  480;  Wittit  ▼.  ValkUe,  4  Met.  <Ky.)  186;  BkroB  ▼.  Bed  Bhf  Hotel  0^, 
31  CaaL  160;  Pepper  r.  Oetng*,  61  Ala.  100;  AUm  t.  McOaUa,  25  Iowa»  4M| 
36  Am.  Deo.  56;  Martin  ▼.  Jadceen,  37  Pa.  St  604;  67  Am.  Deo.  480;  Tem^ 
piemen  v>  HatMon^  37  La.  Ann.  754.    And  it  has  been  decided  that  knowl* 
edge  aoqnired  by  an  attorney  while  aoting  for  one  olieni  will  not  aflbot 
another  elient  for  whom  he  is  aoting  at  the  same  time,  in  a  difEuront  casnt 
Jfmrd  T.  Fremh,  72  Mo.  2501    Of  coarse,  notice  to  an  attorney  is  notico  to  his 
client^  when  the  notice  ia  gained  in  the  oonrse  of  the  traniaetion  in  which  tlm 
attorney  is  acting  for  his  dient^  whether  raoh  notice  is  oommonicated  to  tlm 
elient  or  not:  AUen  T.  MeCfaUa,  25  Iowa,  464;  06  Am.  De&  56;  Dkkereon  v. 
Bcwet%  42  N.  J.  Eq.  205;  Preutman  ▼•  iTofon,  68  Md.  78;  AUen  ▼.  PoOe^ 
54  Mias.  823;  Pepper  ▼.  Qeorge^  51  Ala.  100;  Wateon  ▼.  Artra,  86  OaL  500; 
OampbeU  ▼.  BenjcaUn,  60  111.  244;  WUUamt  ▼.  To^mU,  20  IlL  553.    Tho 
better  mle  would  seem  to  be,  that  notice  to  an  attorney,  howerer  eoqoired, 
is  notioo  to  the  principal,  nnless  acquired  nnder  snoh  oinmmstanoes  as  to 
make  it  confidential  and  privileged:  Tke  DietSUed  Spirite,  11  WaU.  856; 
Memier  t.  Waieon,  12  Oal.  363;  73  Am.  Dee.  54a    Thus  where  an  attorney 
has  notioo  of  a  tmst,  the  law  will  pnsnme  that  the  notice  was  oommnni* 
cated  to  the  elient,  and  if  this  knowledge  oomes  to  ths  attorney  while  aot- 
ing to  another  and  different  transaotion,  tin  eUont  will  bo  ohaiB^  ^^^ 
notice:  Abell  T.  Hewe,  43  Vt.  403. 

While  the  knowledge  of  an  agent  is  ordinariiy  imputed  and  oharged  to  Us 
piincipal,  it  appears  to  be  well  estoblidiad  at  the  present  day  that  there  k 
an  oKoeption  to  the  imputation  of  notice  from  the  agoni  to  the  principal  in 
easee  of  snoh  oondnot  on  the  part  of  tbe  agent  as  to  weim  n  olaar  presnmp* 
tion  that  he  would  not  oommunioato  the  fact  to  eontromrsy;  as  whssis  ths 
agent,  aoting  nominally  as  snoh,  is  to  reaUty  aoting  to  his  own  er  anothet^ 
intsrest»  and  adTorsely  to  tiiat  of  his  prtndpal;  or  whore  the  oommmrfoition 
of  snoh  a  fact  wonld  neoessariiy  present  the  oonsnmmatien  of  «  beandulent 
soheme  which  the  agent  was  engaged  to  perpetrating:  AUamtie  cto  Btmk  ▼• 
Bmrria,  118 Mass.  147;  LerhgY.  Brodie,  134  Mass.  458;  inmrmrttgr.  Mer- 
Omadif  He.  Bank,  180  Mass.  332;  5fi  Am.  Bop.  710;  DOawa^  r.  Bailer,  135 
Mass.  470;  AilamHc  OoOen  MUle  w.  Inikm  Ot^ard  MiUe,  147  Mass.  966| 
AMen  y.  Sonlh  Beehn  B,  B.  Oe.,  150  Mass.  200^  206;  15  Am.  St  Bop.  185^ 
In  the  oaae  last  cited  it  is  said,  m  referenoe  to  the  general  rule  that  notaee 
to  the  agent  is  oonstmotive  notice  to  the  prinoipa],  that  ''there  is  an  eacoep- 
tion  to  this  rule  when  the  agent  is  engaged  to  oommttting  an  todependeat 
frandaleat  act  on  Ids  own  account,  and  the  faoto  to  bo  imputed  relate  to  this 
fraudulent  act.  It  is  sometimes  said  tiiat  it  cannot  bo  presumed  timt  the 
agent  will  eeaMnuoieato  to  his  principal  acte  of  fraud  whi^  he  has  oeas* 
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■itted  on  his  own  aeooimt  in  transacting  the  hnsineas  of  hii  prinelpaly  and 

ttat  tha  doctrine  of  impniad  knowledge  rests  mpon  a  presumption  that  an 

agent  will  commnnionte  to  hia  principal  whatever  he  knows  oonoeming  tbo 

bnsineaa  he  ia  engaged  in  transacting  as  agent.    It  maj  be  doahted  whether 

tiie  role  and  the  exception  rest  on  any  snch  reasons.    It  has  been  suggested 

Uiat  the  trae  reason  for  the  exception  is,  that  an  independent  fraud  eom- 

■ntted  by  an  agent  on  Us  own  account  is  beyond  the  scope  of  his  employ* 

nentk  and  therefore  knowledge  of  it^  aa  matter  of  law,  cannot  be  imputed  to 

tiie  principal,  and  the  principal  cannot  be  held  reeponsible  for  it."    Notice 

to  the  agent  ia  not  notice  to  the  principal  when  the  agent  acts  for  himself, 

la  his  own  faiteresti  and  adversely  to  that  of  his  principal:  Frtukd  v.  Hmd* 

SOS,  82  Ala.  108;  00  Am.  Rep.  736;  Wkkenham  t.  Ohicago  Zhc  Co.,  18  Kan. 

ISl;  26  Am.  Bep.  784;  Rdd  v.  Bank  cf  Mobile^  70  Ala.  109.    In  these  cases 

it  is  held  that  notice  to  the  agent,  in  the  transaction  of  his  principal's  bust* 

Msi^  is  notice  to  tiie  principal,  whether  a  corporation  or  an  individual;  hot 

ta  eharge  anch  principal  with  implied  notice  on  account  of  the  actual  notice 

ef  the  agent,  it  must  not  be  acquired  while  the  agent  is  engaged  in  the  trans* 

iction  of  hia  private  business  adverse  to  his  principal,  but  must  be  obtained 

wliile  employed  within  the  scope  of  his  duty  and  power  in  and  about  the 

business  of  his  principal.    Where  the  agent  is  in  collusion  with  a  third  per- 

■on  to  def rand  the  principal,  the  latter  will  not  be  responsible  for  the  knowl- 

•^  of  the  agent  in  relation  to  such  fraud:  NaUonat  0te.  Tn$,  Oo.  ▼.  Jltiic^ 

IS  9.  T.  144.     **The  rule  which  chargee  the  principal  with  what  the  agent 

Allows  is  for  the  protection  of  innocent  third  persons,  and  not  for  those  who 

«se  the  agent  to  further  their  own  frauds  upon  the  prinoipaL"    The  follow* 

bg  oases  support  this  exception  to  the  rule:  Dt  Kaqf  v.  J^adbensadk  IToter 

Oft.,  88  N.  J.  Eq.  168;  BamtM  v.  TrenUm  Qa»  Light  Co.,  27  N.  J.  Eq.  SSL 

ITotioe  to  an  agents  to  bind  the  princqial,  must  be  within  the  scope  of  the 

•gent's  employment,  and  notice  to  him  of  any  fact  outside  the  scope  of  hia 

•g«noy  will  not  affect  hia  principal:  Boach  v.  Karr^  18  Kan.  629;  26  Am. 

^788;  SfOth  T.  Boardqf  Water Oommi$ti<mar9f  38  Conn.  208;  Oongarr, 

Ohieago  eU.  R.  S.  Co.,  24  Wia.  167;  1  Am.  Hep.  104;  and  the  notice  or 

Wwledge  which  la  to  bind  the  principal  must  be  of  some  matter  ao  mnta* 

>U  to  the  transaction  aa  to  make  it  the  duty  of  the  agent  to  communicala 

te  to  the  principal:  FakJMd  8aving$  Bank  v.  ChoM,  72  Me.  226;  89  Am.  Bep. 

1^    The  notice  or  knowledge  must  also  come  from  an  authentic  and  reli- 

tble  souze%  and  be  of  such  nature  that  a  reasonably  prudent  man  would  ad 

vpon  it;  for  i^oiiher  the  principal  nor  the  agent  is  bound  to  take  notice  of 

*  regard  mere  idle  and  baseless  rumors  or  reports:  Shower  v.  Pkeenki  Im» 

Oil  63  Wis.  861-868;  Kenu  v.  Svfope,  2  Watts,  76;  MUUken  v.  Oraham,  72 

^  8i  484k    Where  an  agent  has  power  to  employ  a  aubagent,  the  act  off 

^  nbagenl^  or  notioe  ^ven  to  him  in  the  transaction  of  the  business  has 

^  nme  effect  •■  if  done  or  received  by  the  principal;  but  if  the  agent  has 

^  Authciity  to  employ  a  aubagenV  notice  to  the  latter  ia  not  notioe  to  the 

pHnoipd:  ^OOMT  ▼•  ITIm^  91  U.  &  808-810;  citing  ^tonv  v.  (%</ CTtteo,  17 

^- 7- 104;  XAicofo  T.  AK^  6  Wend.  496;  to  tin  WMO  eftet,  JfeMMeftiMittt 

ife. /aa.  Cft.  V.  AMnom,  80  Ohio  8t  647-667.    Notice  to  one  who  has  been 

^  *^tk  «llw  the  tmiilaation  off  Ike  ngeney  and  the  Iraalnesa  involved 

^^•«K  ii  not  notiso  to  An  fwiner  piinoipali  Ihm^mam  t.  SVqfivr,  MGn. 

^l  ffmrnrnmr.  Qkmdde.  Am^k  81  Pa.  81 266-26^   The  rules  and  prin. 

*4^  ihove  stated  apply  with  particular  force  to  corporation  cases,  and  n 

^^f«^  discusdon  thereof  win  be  found  m  the  aott  appnded  ^BotA^ 

"»>»»  v;  mMK  wel,  86  Am.  Pe»  M»-2Ml 
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[4S  IClKHBBOTA,  86a] 

Vwnr^  AoKEMMMBn  iob— Eztbhsiost— BriDnnn  ov  GoHmiFOBAirsoDa 
Okal  AoKimMHT. —  Where  the  defense  of  usury  is  set  np  to  a  loan  <m 
notes  and  extensions  thereof  ,  and  a  written  agreement  signed  by  tha  bor- 
rower, authorising  the  general  agent  of  the  lender  to  negotiate  the  loan, 
and  referring  to  extensions,  is  proved,  evidence  of  an  oral  oontemporane- 
ons  agreement  made  by  the  agent  at  the  time  of  the  loan,  in  respect  to  ex- 
tensions of  the  notes  upon  payment  of  a  commission,  and  evidently  nukda 
as  a  means  of  avoiding  the  statate  oonceming  usury,  is  admissible. 

UaUBT— LOAH    ST     AOBHT  —  BviDSNOS     09     MSTHOD    OV     TBAMSAOTDia 

BusiMEsa. — When  the  defense  of  usury  is  set  up  in  an  action  on  a  loan 
and  extensioni  made  by  the  lender  through  his  general  agent,  evidanoa 
of  the  manner  in  which  the  agent  transacted  the  business  of  his  agency 
in  loaning  money,  that  he  ordinarily  used  certain  blanks^  made  loana 
lor  one  month,  and  extensions  for  one  month,  and  chaiged  commisaioiia 
of  a  peroentsge  on  the  loans  and  extensions,  nominally  for  his  serYioaa 
rendered  the  borrower,  but  in  faot  to  evade  the  statute  against  usury* 
is  admissible. 

UauBT— Loams  st  Aamr — Khowlxdob  and  Luxnunr  ov  PRmonpAii.— 
Under  a  general  agency  to  oonduot  the  business  of  money-lending  tho 
principal  is  presumed  to  know  the  agent's  general  mode  of  oarrying  it 
on;  and  if  the  agent  conducts  it  usuriously,  the  principal  is  presumed  to 
know  it^  and  if  he  permits  i\  is  responsible  to  the  same  extent  aa  if  lie 
had  authorized  il  in  advance^ 

Usury  ~~  Unrxasonablb  Sum  as  CoKPXiraATiov  as  Evmnroi  ov  Usunr.— > 
Where  the  lender  of  money,  or  his  agenl^  and  the  borrower  tgree  upon 
a  sum  for  compensation  to  the  former  for  servioes,  for  which  he  may 
eharge  the  latter,  it  will  not  make  the  loan  usurious,  if  agreed  upon  in 
good  faith,  even  though  it  is  unreasonable;  the  unreasooableneas  of  tho 
amount^  however,  in  respeol  to  the  services,  is  evidence  of  greater  or 
less  weighty  aoc<»ding  as  the  amount  to  more  or  less  unreasonable^  that 
it  was  taken  or  stipulated  for,  in  part  at  least,  as  compensation  for  tbo 
use  of  the  money,  and  a  mere  cover  to  hide  the  nsuriousness  of  Hm 
transaction. 

IrzDKffoi^TBSTZMONT  ov  WiTiriBS  AT  FoBMSB  Tbxau — Whsio  tho 
depoeition  of  a  witness  to  taken  and  produced  in  a  oass^  Us  testbnony 
on  a  former  trial  cannot  be  proved  on  the  groond  of  hto  absspoe  froai 
the  state;  nor  will  the  failure  of  a  witness  to  recoUeol  the  partionlar 
facts,  short  of  mental  imbeoiiitiy,  admit  proof  of  hto  tssHmsny  eft  • 
former 


SMhn  JJoeotii  for  the  appellants. 
8.  Meyen^  for  the  reapondenti 

OiLFiLLAN,  0.  J.  This  case  was  here  oooe  before  en  aa 
appeal  from  an  order  denying  a  new  trial  after  a  Terdiefc  for 
defendants,  and  is  reported  in  44  Minn.  218.  Beference  is 
made  to  the  opinion  therein  reported  for  a  general  statement 
of  the  ease*    After  a  second  trial,  ending  in  a  yerdiot  for  the 
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plaintiff,  ibis  appeal  is  brought  horn  an  order  denying  de- 
fendants' motion  for  a  new  trial.  The  aesignments  of  error 
are  Tory  numerousi  bat  they  may  be  referred  to  oomparatiyely 
few  propositions. 

The  loans  were  made  in  behalf  of  plaintiff,  a  non-resident 
of  the  state,  by  his  agent,  Henry  Stein,  doing  business  in 
Minneapolis,  to  Vaughn  A  Co.,  the  assignors  in  insolvency  of 
one  of  the  defendants.  The  authority  of  Henry  Stein  to  act 
in  behalf  of  the  plaintiff  was  shown  by  a  letter  of  attorney^ 
fiom  which  it  appears  that  the  former  was  Tested  with  fall 
power,  without  any  restriction,  to  loan  and  collect  money  for 
plaintiff;  in  other  words,  to  carry  on  the  general  business  of  a 
money-lender.  Henry  Stein  was  a  general  agent,  in  the  sense 
that  all  his  acts,  within  the  general  scope  of  his  powers  in  that 
business,  are  presumed  to  be  the  acts  of  the  plaintiff.  The 
two  loans  in  question  were,  respectively,  for  five  hundred  dol- 
lars and  three  hundred  dollars,  each  for  one  month,  the  full 
interest  which  parties  may  stipulate  being  reserved  in  each 
note.  There  is  no  dispute  that  Vaughn  A  Co.,  at  the  times  of 
making  the  loans,  also  paid  the  agent  in  the  ease  of  the  first 
loan  fifteen  dollars,  and  of  the  second  nine  dollars;  and  also 
paid  him  similar  sums  on  subsequent  renewals  or  extensions, 
ibr  thirty  days  at  a  time,  of  the  notes.  The  defendants  olaim 
that  the  fifteen  dollars  and  nine  dollars  so  paid  the  agent, 
though  paid  nominally  as  compensation  to  him  for  services 
rendered  by  him  for  the  borrower,  such  as  he  had  a  law- 
fal  right  to  charge  for,  were  in  truth  paid  as  part  of  the 
eoosideratkm  for  the  use  of  the  money,  and  that  the  ez- 
tensiona  were  made  pursuant  to  the  original  agreement  for 
the  loans,and  as  a  means  of  evading  the  statute.  The  plain- 
till^  on  the  other  hand,  daims  that  the  sums  so  paid  to  the 
agent  were  bona  JUte  paid,  solely  as  compensation  Amt  ser- 
vices rendered  the  borrower,  and  that  at  the  times  of  making 
he  loans  there  was  no  understanding  that  there  should  be 
extensions.  These  opposing  daims  present  the  main  questions 
offoct 

On  the  trial  the  notes  were  introdneed  in  evidence,  and  on 
each  was  indorsed  with  a  rubber  stamp  the  extensions  of 
ii  It  does  not  appear  thatthe  agentdid  anything  else  in  the 
matter  of  the  extensions  than  to  impress  these  indorsements 
on  the  notes,  which  eoald  hardly  be  deemed  a  service  rendered 
the  borrower,  any  more  than  an  agreement  for  the  extensions 
(agreement  for  forbearance)  could  be  regarded  a  service  for 
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wbioh  a  charge  eoold  be  made.  The  defendant!  hitrodaced 
an  inBirumaniy  aigned  by  the  borrower,  dated  the  same  day 
as  the  first  note,  and  in  these  terms:  *' Agent's  aathority  to 
Henry  Stein,  money-broker,  824  Nicollet  Ayenne.  I,  H.  C 
Vaughn,  hereby  authorise  and  employ  Henry  Stein  to  negoti- 
ate a  loan  for  me  on  chattel-mortgage  security  for  the  sum  of 
five  hundred  dollars,  for  the  period  of  one  month  from  date 
hereof,  with  interest  thereon  at  the  rate  of  ten  per  cent  pei 
annum,  and  agree  to  pay  him  as  compensation  theref<Nr  fifteen 

dollars;  and  also  agree  to  pay  him dollars  fi>r  securing 

an  extension  for  said  loan  for  each  and  every  month  affcet 
maturity/'  On  the  examination  of  Vaughn,  a  witness  for 
defendants,  they  asked  him  if  there  was  an  oral  agreement, 
in  addition  to  said  instrument,  for  an  extension  or  extensions 
of  the  notes  upon  payment  of  a  commission,  at  the  time  of  the 
<HJginal  loan.  As  there  is  no  device  or  shift  on  the  part  of 
the  lender  to  evade  the  statute  under  or  behind  which  the  law 
will  not  look,  in  order  to  ascertain  the  real  nature  of  the  trans- 
action; ss  no  act  however  formal,  no  instrument  however 
solemnly  executed,  will  stand  in  the  way  of  the  court  getting 
at  the  t^uth,  in  order  to  determine  whether  there  has  been  an 
attempt  to  evade  the  law, — it  was  competent  to  prove  the  oral 
agreement  indicated  by  the  question.  But  the  question  was, 
as  to  its  form,  objectionable,  as,  instead  of  asking  for  the  oon- 
veraation,  it  called  for  the  conclusion  of  the  witness,  and  was 
also  leading;  and  being  objected  to  on  those  grounds,  it  was 
properly  excluded* 

The  defendants  asked  the  witness,  and  also  the  witness 
Henry  Stein,  on  cross-examination,  questions  the  answers  to 
which  might  tend  to  show  the  manner  in  which  Henry  Stein 
transacted  the  business  of  his  agency;  that  he  ordinarily  used 
blanks  like  the  above  instrument;  that  he  ordinarily  made 
loans  for  only  one  month,  and  extensions  for  only  one  month, 
and  charged  commissions  of  a  percentage  on  the  amount 
loaned  upon  each  loan  and  each  extension,  nominally  for  his 
services  rendered  the  borrower.  This  evidence  was  excluded. 
It  would  not  have  been  competent  to  prove  particular  inde- 
pendent transactions  with  either  Vaughn  or  any  one  else,  Smt 
that  might  raise  an  indefinite  number  of  issues,  the  character 
of  each  to  be  contested,  the  consequence  of  which  would  be  to 
confuse  the  jury,  and  divert  their  minds  firom  the  issuea  be- 
fore them  for  determination.  But  the  general  manner  of  do- 
ing business  by  the  agent  might  be  proved.    The  authority 
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being  general  to  conduct  the  bnsinees,  without  anj  reetrie* 
tkms  opon  the  agent  in  the  manner  of  oondncting  it,  the 
principal  would  be  preeumed  to  know  the  agent's  general 
mode  of  eanrying  it  on.   If  the  agent  oondueted  it  uauriously, 
the  principal  would  be  preeumed  to  know  it;  and  if  he  per- 
mittod  it,  he  would  be  reeponeible  to  the  same  extent  as  if 
he  authorised  it  in  adrance.    If  the  general  manner  of  doing 
H  was  bj  the  use  of  particular  blanks,  by  making  loans  and 
eztensi<His  for  only  one  month  at  a  time,  charging  upon 
esch  loan  and  extension,  in  addition  to  the  foil  legal  rate  of 
interest,  a  percentage  on  the  loan,  he  would  be  presumed  to 
knew  it    Certainly,  if  the  business  was  conducted  in  that 
manner  with  his  knowledge,  it  would  have  the  same  force  as 
eridence  upon  a  particular  transaction  in  issue  that  his  per- 
lonal  conduct  of  the  business  in  that  manner  would  have.    In 
Adam»on  y.  Wigginti^  45  Minn.  448,  a  case  where  usury  was 
diarged,  it  was  held  that  it  was  proper  to  show  the  manner 
in  which  the  business  was  conducted  by  the  agent  under  his 
general  authority  to  iuTest  and  reinvest  the  plaintiff's  money. 
It  is  true,  as  held  in  Aehe9&n  y.  C^ose,  28  Minn.  211,  where 
•D  agent  to  loan  moneys  exacts  from  the  borrower,  for  his 
own  beneflt,  a  sum  in  addition  to  the  lawful  interest,  and  the 
■•me  is  not  authorised,  sanctioned,  nor  ratified  by  the  princi- 
pal, it  is  not  usury,  so  &r  as  the  principal  is  concerned;  and 
it  is  equally  true  that  if  such  exaotiott  he  authorised  or  sane* 
tioned  by  the  principal,  it  irill  be  usury  if  it  would  be  did  he 
make  such  exaction  personally:  Avery  y.  Crrigh^  86  Minn. 
^    In  that  case,  by  agreement  between  the  principal  and 
•gent  to  make  loans,  Ae  latter  was  to  receive  no  eompensa- 
tion  from  his  principal,  but  was  ^  to  make  what  be  could  out 
efif*    Of  course,  upon  the  question  of  usury,  the  written  au* 
thorify  to  the  agent  does  not  conclude  the  inquiry  whether 
the  principal  authorised  or  sanctioned  unlawful  exactions. 
Whether  the  letter  of  attorney  in  this  case  authorised  it  <Mr 
not,  if  the  principal  knowingly  permitted  the  business  to  be 
carried  on  in  the  manner  indicated  by  the  questions  exs- 
cinded, such  conduct  of  the  business  was  as  much  the  act  of 
the  principal  as  if  he  had  so  transacted  it  personally.    As- 
enming  that  the  evidence,  had  it  been  admitted,  would  have 
shoim  authority  in  the  agent  to  make  the  loans  in  question 
m  the  manner  in  which  they  were  made,  was  that  manner 
any  evidence  of  usury?    We  think  it  was.    When  what  is 
Uken,  nominally  as  compensation  for  the  agent's  services,  is 
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arrived  at  by  a  percentage  upon  the  amount  loaned,  instead 
of  by  agreement  or  estimate  as  to  the  actual  value  of  the  eer- 
▼ices,  we  think  that  from  that  fact  the  jury  may  conclude 
that  the  loan  is  the  consideration  for  the  amount  thus  taken, 
and  that  the  agreement  that  it  shall  be  in  compensation  for 
services  is  only  a  cover.  If  the  loan  be  in  fact  the  oonsidera- 
ation  for  the  amount  taken;  if  that  amount  be  in  part  the 
consideration  for  the  forbearance,  and  it  be  authoriied  or 
sanctioned  by  the  principal;  if  the  whole  amount  taken  and 
reserved  exceed  the  lawful  rate, — it  is  usury,  whether  it  is 
taken  for  the  benefit  of  the  principal  or  of  the  agent.  If  an 
unlawful  rate  is  taken  for  forbearance,  it  does  not  matter 
to  whom  the  excess  goes:  Avery  y.  Creigh^  86  Minn.  46ft.  It 
was  error  to  exclude  the  evidence  thus  offered. 

Another  matter  involved  in  one  of  the  points  made  hj 
the  appellants  needs  consideration.  It  is  the  proposition  that 
where  an  amount  agreed  on  as  compensation  for  the  afsent's 
services  for  examining  securities,  drawing  the  papers,  and  the 
like,  is  unreasonable  or  exorbitanti  that  of  itself  will  make 
the  transaction  usurious.  There  is  language  used  in  AAetat^ 
V.  Chaae,  28  Minn.  211,  and  Avery  ▼.  Creigh^  86  Minn.  466, 
that  might  lead  to  the  oonclusion  that  such  is  the  view  of 
this  court  But  as  usury  consists  in  taking  or  eontraotiiig 
for  a  greater  rate  than  the  law  permits  fixr  fixrbearaiioe  of 
money,  it  must  be  apparent  that  if  the  taking  or  oontraoting 
be  for  something  else  than  forbearance, — than  te  the  ue  of 
the  money, — it  is  not  usury.  To  hold  that  if  the  lender  and 
borrower  agree  upon  a  sum  for  compensation  to  the  former 
for  services  for  which  he  may  charge  the  latter,  it  will  make 
the  loan  usurious,  if  a  jury  shall  determine  that  the  amount 
thus  agreed  on  is  unreasonable,  would  go  for  to  disaUe  the 
parties  from  making  any  oontraot  on  the  suljeot.  They  are 
at  as  friU  liberty  to  make  a  oontraot  on  that  suljeet  as  any 
other,  provided  they  do  so  bona  fide^  and  without  intent  to 
evade  the  law.  But  as  that  sort  of  agreement  is  often  re- 
sorted to  to  cover  a  usurious  charge,  and  as  the  court  will  in 
such  a  case  look  beyond  the  apparent  agreement  of  the  par- 
ties to  get  at  the  actual  intention,  and  as  in  such  oases  the 
amount  so  taken  can  be  referable  only  to  the  use  of  the 
money  or  to  compensation  for  services,  unreasonableness  of 
the  amount  in  respect  to  the  services  is  evidence  of  greater  or 
less  weight,  according  as  the  amount  is  more  or  less  nnrea- 
sonable,  that  such  amount  was  taken  or  stipulated  for  as  —  in 
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part  at  least — compensation  for  the  use  of  the  monej.  And 
as  was  the  case  in  Avery  v.  Creighj  85  Minn.  466,  the  amount 
taken  may  be  so  exorbitant  in  respect  to  services  for  which 
the  lender  may  charge  the  borrower  as  to  force  the  conclusion 
that  it  was  taken  for  the  use  of  the  money.  Unreasonable* 
is  not  of  itself  usury,  but  is  only  evidence  of  it 

There  are  some  minor  questions  which  we  can  see  may 
upon  another  trial,  and  will  therefore  dispose  of.  The 
defendants,  having  taken  by  deposition  the  testimony  of 
Henry  Yaughuy  and  the  deposition  being  in  court,  are  not  in 
position  to  prove  what  he  swore  to  on  a  former  trial,  on  the 
gronnd  of  his  being  out  of  the  state,  eyen  though  that  be  a 
ground  for  it  in  any  case.  We  do  not  think  his  failure  to 
leoollect  the  particular  bioiB  justifies  proving  his  former  testi- 
inoDy.  When  failure  of  memory  amounts  to  mental  imbecil* 
Ujf  ttie  witness  is  as  one  dead  or  insane,  and  as  his  testimony 
eannot  then  be  taken,  his  testimony  upon  a  former  trial  of  the 
aame  issues,  between  the  same  parties,  may  be  resorted  to» 
To  admit  it  in  any  less  case  would  continually  present  the 
qnestion,  What  degree  of  forgetfulness  shall  be  required? 

Where  the  question  is,  What  was  the  agreement  between 
two  parties?  neither  can  ordinarily  testify  what  he  understood 
II  to  be,  but  he  must  testify  what  was  said  and  done.  Henry 
Stein  was  shown  competent  to  testify  to  the  Talue  of  his  ser> 


Order  reversed. 

Usmr^Boims  Paid  lo  Aoxmt.^Ai  ts  whan  homu  ptU  to  agsntt 
a^fokiftting  loans  will  be  deomed  viarioiub  •>•  iM»te  to  Ikuk  v.  Omrrt  66  Am. 
Dm.  aSSb  SOS;  OondUr.  Baldwin,  21  H.  T.819;  78  Am.  Dm.  It7,  and  note) 
AAi^WT.  BoirlMd;87IU.61S|  SO  Am.  Bap.  69,  and  aztcnded  note  70-76; 
FdUkry  V.  JCMmh  61  Ark.  6S4;  14  Am.  St.  R«p.  7IL  WbotiMr  a  dmrga  af 
for  negotiating  a  loan»  ia  addition  to  tha  fell  logal  into  of  in* 
vUl  bt  ooniidorod  nanry  depends  vpon  the  faet  whether  the  penon 
tfni?4***g  them  was  or  was  not  the  agent  of  the  lender:  Te^ord  v.  €farrek, 
Ui  m.  660.  If  the  borrowor  employs  the  sgeat  and  pays  himaeommisiion, 
Hm  Isndw  ssnnot  be  ohaiged  with  nsnry:  Hmghet  v  OrkwM,  8S  Ga.  »0| 

V.  Watkkigkm  JL  /m.  0».»  46  H.  J.  Bq.  816.  Whore  ono  agreed  to  pay 
a  aartaiii  *^ brokerage"  to  negotiate  a  loan  for  him,  and  also  to  pay 
•ft  attorney's  fee  for  making  an  abetraot  of  titl%  snob  snms»  aol  being  for 
loan  or  fsrbearanoe  «f  money,  do  not  oonstitnte  nsnry,  althongh  tne  amount 
ezeeods  legal  interettt  Aeo^  v.  TrotO,  86  Va.  SOOl  In  Ttpoei  ▼•  Samnden 
Ofc  Nat  Bank,  Si  NeK  816,  iHiere  a  party  negotiated  a  loan  for  another 
of  f  1,000  for  fire  years,  at  eight  per  oent,  and  took  notes,  as  a  hamis,  for 
1860^  witfMmt  interest^  dne  in  leas  than  one  year,  it  was  held  that  the  in^ 
Imsat  of  tve  years  wonid  not  be  added  to  the  notee  taken  for  a  fomtt,  in 

to  taint  the  tnnsaetion  with  nsniy.  In  Lewi§  v.  WiOtrngkbif,  48  Minn* 
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f07,  wh«r«  a  mgoBl^  who  kad  liw  entin  ooatral  of  Mi  prhio^pdli 
of  negotiatiag  Iquh^  ezt4stod  liar  his  priaoipol  a  hmm$  in  osoov  of  lMvf«l 
terest,  it  wm  daoided  that  tho  ninrioaa  Mt  wm  tho  act  of  tlio  {rinoipib  w^4 
to  the  same  effect  is  Adanuom  ▼•  Wiggim,  46  Minn.  448w 

Btidutcx  —  CoMTxicpoRAirxouB  Obal  Aobxbmsntb.  — >Tbo  giwrol  mte 
!■>  that  ooniempor&neons  oral  agreements  are  inadndaublo  to  Tory  or  oontnir* 
diet  a  written  coateaot^  in  the  ahoonoo  of  Vnnd  or  nlitalco:  Vote  to  Afpemi 
9f  ConitM//  #<6  J?.  A  Ok.  11  Am.  8k  Bop.  80S»  884;  nolo  to  AiWian  w. 
Zeor,  11  Am.  St  Bep.  884.  Bot  parol  OTidenoo  to  proYO  nouy  ia  alwajv 
ftdmiaaible:  ttdrmgUm  ▼.  Harper^  3  J.  J.  Mirsh.  863;  20  Am.  Deo.  14ft. 

WiTNSSSXS—  TlSTIMOMT  GlTSV  AT  A  FOBMUi  TkUAL.  —  Afl  tO  tho  OOOP 

Aitiona  and  reetriotkme  sonwinding  the  admiaBibilitj  of  tlio  teilimonjr  of  n 
witnew  given  at  a  former  trial,  soo  note  to  Beryenr.  ^mfk^  06  Aflu  Thio^  Vi% 
f78;  note  to  ifivtt  T.  JCBH^mn»  a  Am*  Doo.  717* 


Patnb  9.  Pathi. 

[49  XimmeorAt  ¥SK\ 
VvfiXB/m — iMKnxKfn  means^  in  the  laiw  of  dlvoro^ 

admittiag  neither  of  oopnlation  nor  prooreation^ 
Dnronoi  —  SuFnonirr  Fimdino  or  Imfotsnot.  —A  finding  in  an 

for  diyoroe  that  one  of  the  partiei  ia  "  impotent "  is  a  oomplota 

■nffieient  finding  vpon  the  issue  of  impotenoyt  and  implios  and  ineladoo 

OTory  element  eosential  ao  a  gronnd  for  dStfonm, 


Action  for  divorce,  on  the  ground  of  the  impofeanqy  of  tli% 

wife. 

FerguBim  and  Knedand^  and  Edward  O.  QdU^  bm  the  ap- 
pellant. 

JS.  A.  8unm$rf  lor  the  iwpondont. 

Mitghklih  J*  The  stalvle  doee  net  deAvm  Hm  term  ^im^ 
potency,"  but  in  the  law  of  diforce  it  meang  want  of  p^ienHa 
coptdandij  and  not  merely  incapacity  for  procreation.  It  if  ma 
incapacity  that  admits  neither  copulatioa  nor  procraatjom 
And  what  the  law  ve&m  to  ia  capacity  for  cofwia  vera,  and 
not  partial  and  imperfect  or  nnnatnral  oopnlation.  The  in- 
capacity  mnet  also  be  incnrable:  1  Bishop  on  Marriage  and 

Divorce,  sees,  765  et  seq.;  D e  v.  A jf,  1  Boh.  Eoo.  278. 

The  nature  of  the  case  forbids  a  disousaion  of  the  evideno^ 
but  in  our  opinion  it  folly  justified  a  finding  that  the  defend- 
ant  was  ^  impotent/'  in  the  legal  sense  of  the  term.  The 
court  finds  that  she  "  was  at  the  time  of  her  marriage^  and 
every  since  has  been,  and  is  still,  impotent.''  This  ia  a  com* 
plete  and  sufficient  finding  upon  the  only  issne  in  the  oaaa; 
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for  the  word  "  impoient  **  implies  and  inchideB  every  element 
essential  ae  a  ground  of  divorce.  The  learned  judge,  how* 
«ver,  instead  of  limiting  his  findings  to  this  one  ultimate 
leenable  fact,  has,  in  accordance  with  an  unfortunately  com- 
mon practice,  incorporated  into  them  a  statement  of  the  evi- 
•dence  and  his  oouclusionB  on  numerous  mere  evidentiary 
facta,  in  which,  after  describing  defendant's  natural  defects, 
the  efforts  by  surreal  operations  to  reniedy  these  defects,  and 
the  failure  of  such  efforts,  he  adds:  ^  We  are  unable  to  ind 
that  the  defendant's  condition  could  be  materially  bettered 
by  further  surreal  operations.  Bhe  appears  to  have  con- 
«QHed  noted  surgeons,  and  was  for  a  long  time  treated  by  Dr. 
Phillips,  and  after  continued  operations  we  find  her  in  the 
•eondition  above  stated  at  the  time  of  her  marriage."  It  is 
•eontended  that  this  amounts  to  an  express  special  finding 
that  he  was  unable  to  decide  whether  defendant's  impotency 
was  curable  or  not.  We  do  not  think  that  it  fairly  admits  at 
ibis  construction.  What  we  think  the  judge  meant  was,  thai 
in  view  of  the  serious  character  of  defendant's  natural  de- 
formiijf  and  the  fisilure  of  previous  skilled  (q)erationB  to  ren»- 
^y  it,  he  was  of  opinion  that  any  future  operations  would  be 
equally  unsuccessful;  which  was  but  a  mild  way  of  saying 
that  the  defect  was  ii 
Order  affirmed. 


iffisstios  jom  DmmaB-^lMFotMMCT  as  a  Ouamn  worn  Jhnmoa  -* 

Ihk  jnibj«et  la  divaaMd  in  Anot^mom,  89  Ala.  291;  18  Am.  Si  Bap.  11% 
IhmtAagk  ▼•  Ikwtmbt^  6  Pftlg^  864|  S8  Am.  Dm.  413^  ■ndsYtwuisd 


WiSTAB  V.  FoSTBHEL 
l«  IfUrirnoTA,  481] 
— DsBDS  or,  HAT  Bi  laaALumK  —Dm  6mA af  e 
liid  wmnnit  ■XMutiA  in  good  Uiih^  witlumt  tiie  oonwuraaae  of  hw  hm^ 
keiid,  fls^  U  ksiOiMd  bf  oteteAo;  Md  the  inohoftto  rishl  of  «iw  liMb^ 
Id  land  ao  oon^qrad  magr  be  taken  away  in  like  manner. 
OMSRTDTioirAii  Law — Statutb  Lsoauzino  Deeds  or  DnroaosD  Mai^ 
gOD  Womv.  — A  vtatnte,  retroepeotiva  as  weU  as  proepeotiTe  in  its 
speratioe,  legidiiing  tbe  aoke  deeds  ef  Duoried  women,  -ezeoated  in  good 
faith  aHer  JndgmeBt  of  divoroe  in  oertain  eases,  although  defective  eer* 
▼ioe  of  prooees  maj  have  rendered  the  judgment  inTalid  in  fmat  tar  waai 
ef  jurisdiotiim,  is  yalid  and  oonstitational,  and  snoh  deed,  exeonted  ia  a 
ease  provided  for  by  the  statnte,  oonveys  a  good  title. 
AKL  m,  BMt.,  Vol.  JCXTV.— JB 
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Spencer  and  Wa$Kbum^  for  the  appellantt 

Ca»h  and  WiUiam$f  and  W.  W.  BUUanj  for  the  respondents. 

Vandsrburoh,  J.  This  action  is  brought  by  the  plaintiffs, 
elaiming  to  be  the  owners  of  the  hind  described  in  the  com« 
plainti  to  determine  the  adverse  claim  of  the  defendants.  The 
defendants'  answer  shows  that  they  were  married  in  1842, 
and  are  still  husband  and  wife,  and  that  on  the  twenty-fourth 
day  of  November,  1885,  the  defendant  Hannah  G.  Foster  was 
the  owner  in  fee  of  the  land,  and  on  that  day  she  executed  a 
deed  thereof  to  the  plaintiff*,  Wistar,  but  that  the  defendant 
Thomas  Foster  did  not  join  therein,  and  has  not  executed  any 
instrument  conveying  or  releasing  such  lands.  These  facts 
are  found  by  the  court,  but  it  also  appears  that  a  judgment 
of  divorce,  regular  in  form,  was  granted  and  duly  entered  in 
favor  of  the  defendant  Hannah  against  the  defendant  Thomas, 
in  the  district  court  of  St.  Louis  County,  on  the  thirtieth  day 
of  May,  1877.  Mrs.  Foster,  the  plaintiff  in  the  action,  was  a 
resident  of  St.  Louis  County  at  that  time,  and  for  a  long  time 
previous  thereto;  but  her  husband,  Thomas  Foster,  was  a  non* 
resident,  and  the  service  of  the  summons  was  attempted  to  be 
made  upon  him  by  publication,  but  in  consequence  of  irreg- 
ularities in  the  proceedings,  no  valid  legal  service  of  the  same 
was  made.  He,  however,  had  notice  of  the  prooeedinga,  and 
received  a  copy  of  the  complaint  in  season  to  appear  and  an« 
swer,  if  he  so  desired.  On  the  contrary,  he  informally  noti- 
fied the  court  that  he  was  willing  that  the  divorce  should  be 
granted.  No  appeal  was  taken  from  the  judgment,  and  no 
attempt  made  to  set  it  aside,  but  the  same  is  void  for  want  of 
jurisdiction,  for  the  reason  stated.  Mrs.  Foster  afterwards 
sold  and  conveyed  the  land,  as  above  stated,  for  the  sum  of 
six  thousand  dollars,  the  consideration  of  the  deed  referred 
to,  which  sum  she  actually  received.  The  court  also  finds 
that  in  making  the  purchase  of  the  lands  of  the  defendant 
Hannah  C.  Foster  the  plaintiffs  acted  in  good  faith,  in  the 
belief  that  by  reason  of  the  divorce  proceedings  she  had  the 
legal  right  to  make  such  conveyance.  The  purchase  was  made 
by  Wistar  in  behalf  of  all  the  plaintiffs,  and  he  thereafter  con- 
veyed to  his  co-plaintiffs  undivided  interests  in  the  premises. 

Conceding  the  deed  to  have  been  invalid  on  account  of  the 
legal  incapacity  of  Mrs.  Foster  to  make  the  same  unless  her 
husband  should  join  therein,  the  case  turns  upon  the  question 
whether  it  was  legalized  and  established  by  the  Laws  of  1889, 
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e.  108.  This  ehapter  Ir  Bn  amendment  to  the  Oeneral  Stat- 
utes of  1878,  e.  69,  eeo.  2,  in  relation  to  contracts  of  married 
women,  and  provides  ^  Ibat  any  deed,  mortgage,  or  other  con- 
Teyance  of  land  in  this  state,  heretofore  or  hereafter  made  in 
food  faith  for  a  valnable  consideration,  hj  an  adnlt  woman, 
without  any  husband  having  joined  therein,  but  after  judg- 
ment of  any  district  court  of  this  state,  remaining  in  full  force, 
adjudging  the  nullity  of  her  marriage,  or  granting  her  a  di- 
vorce from  bonds  of  matrimony  or  from  bed  and  board,  shall 
be  as  valid  and  effectual,  to  all  intents  and  purposes,  as  if  she 
had  never  been  married,  any  defect  in  the  service  of  the  sum- 
mons or  complaint  in  the  action  for  such  relief  or  divorce  to 
\he  contrary  notwithstanding;  provided,  nevertheless,  such 
ieed,  mortgage,  or  other  conveyance  was  made  after  expira- 
tion of  the  time  allowed  by  law  to  appeal  from  such  judgment; 
and  provided  further,  that  the  defendant  in  such  divorce  pro- 
ceedings actually  received  the  summons  and  complaint,  or 
bad,  before  entry  3f  such  judgment,  actual  knowledge  of  the 
pendency  of  such  action,  so  that  he  could  have  defended  the 
tame,  which  shall  appear  by  the  records  in  the  case,  or  be 
made  to  appear  to  the  satisfaction  of  the  court." 

It  is  clear  that  the  legislature  might,  in  the  first  instance, 
have  clothed  married  women  with  the  power  to  convey  their 
separate  real  estate  without  any  conditions  or  restrictions,  as 
If  unmarried;  and  where  there  is  no  constitutional  provision 
prohibiting  retrospective  legislation,  it  is  a  well-settled  rule 
that  whatever  the  legislature  might  have  dispensed  with  in 
advance  it  may  dispense  with  retrospectively,  by  enacting 
that  its  omission  shall  not  prejudice;  Sinclair  v.  Learned^  6L 
Ifieh.  886,  846,  and  oases.    And  in  regard  to  contracts  de^ 
ftctivdy  executed,  the  healing  act  merely  gives  effect  to  the^ 
intention  of  the  parties,  and  enforces  an  equity,  by  simply- 
taking  away  the  right  of  the  party  to  avoid  his  contract, — a. 
naked  legal  rights  which  Oie  legislature  may  take  away: 
Gooley's  Constitutional  Limitations,  446.  ^  The  benefit  which . 
he  received  as  the  consideration  of  the  contract  which,  contrary 
to  law,  he  has  actually  made  is  just  ground  for  imposing;- 
upon  him  by  subsequent  legislation  the  obligation  or  liabilit}^ 
he  intended  to  incur  ":  Swell  v.  Daggs,  108  XT.  S.  143, 151.    It 
is  not  like  an  attempt  by  legislative  enactment  to  validate  a 
judgment  void  for  want  of  jurisdiction;   for  the  legislature 
could  not  authorize  such  a  judgment,  and  the  procedure  would 
be  without  due  process  of  law.     Nor  does  it  impair  the  obliga* 
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tion  of  the  contract;  for  a  contract  invalid,  or  for  the  eirfbrce- 
ment  of  which  the  law  afiTords  no  remedy,  cannot  be  said  to 
be  impaired  "by  validating  it,  or  affording  a  remedy  for  its  en- 
forcement: Oross  T.  United  States  Mortgage  Co.^  108  U.  S.  477, 
488.  The  deed  of  a  married  woman,  executed  without  the 
concnrrence  of  her  htxsfoand,  may  therefore  be  legalized;  and 
the  inchoate  right  of  the  husband  in  lands  so  conveyed  by  her 
may  also  be  taken  away  by  act  of  the  legislature.  This  prop* 
osition  we  understand  to  be  conceded  by  the  defendant,  and 
is  supported  by  the  decision  in  Morrison  t.  Rtce^  85  Minn.  436. 
So  that  if  the  deed  in  question  here  falls  witliin  the  jn^^s- 
ions  of  fbe  statute  above  quoted,  it  is  to  all  intents  and  pur- 
poses as  valid  and  effectual  as  if  the  grantor,  Mrs.  Foster,  had 
never  been  married,  and  hence  free  and  clear  of  any  contin* 
gent  right,  claim,  or  interest  of  her  husband.  The  statute  we 
are  considering  was  tindnubtedly  passed  to  legalize  transac- 
tions of  the  character  in  question  here,  and  to  protect  parties 
purchasing  the  separate  property  of  n^arried  women  en  the 
faith  of  the  validity  ctf  a  judgment  of  divorce,  invalid  in  fact 
for  want  of  jurisdiction.  Where  a  court,  upon  inspection  of 
the  record  of  the  proeeedmgs,  has  ordered  judgment,  which 
has  been  entered  in  due  farm,  it  is  not  surprising  that  laymen 
should  honestly  and  in  good  faith  be  misled,  and  accept  tie 
valid  what  patties  in  interest  Irave  not  questioned,  espemlly 
after  considerable  lapse  of  time. 

The  facts  found  dearly  bring  the  ease  wrCbin  the  prenria- 
ions  of  the  irti^tite.  The  transaction  has  all  the  indima  cf 
good  faSfti,  and  the  purrimse  is  found  ta  hane  heen  euteied 
into  in  good  finth,  and  was  for  a  valuable  -consideration  paid. 
Parties  may  adt  in  gaod  foilSi,  under  an  honest  noistalce  of 
thenr  atnet  legal  li^bto  to  property,  not  with  iftanding  (he  ree* 
orda  may  diseloBa  'defects  which  impair  them.  The  SoCtiliie 
of  coiisli  ucGve  udtiee  is  ndt  appficable  to  tins  c3ass  of  oases* 
The  statute  is  vased  upon  fbe  assumptiuu  that  theie  may  he 
sueh  miatakeaj  and  in  some  eases  they  form  the  bans  for 
equitable  refief:  ggrdine  v.  Menage,  41  Minn.  417,  and  eases. 
The  terms  *  good  faSth,**  in  this  act,  are  evidently  uaed  in 
their  ordinary  and  popular  aense,  referring  to  the  actual 
knowledge  and  intentions  of  the  parties:  Woodward  v.  BfaacA- 
ard,  16  111.  424,  480;  MeConnel  v.  Street,  17  m.  253;  Winferi 
V.  Haines,  84  III.  585;  MitcheU  v.  Campbell,  19  Or.  198;  Shivh 
kins  V.  Brown,  80  Ky.  186;  Sanders  v.  McAfee,  42  Ga.  ?S0; 
Thornton  v.  Bledsoe,  46  Ala.  73;  Morgan  v.  HazlehwrA  Lodge^ 
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63  Miss.  665,  688;  Union  Dime  Saving$  InttiiuUon  ▼.  Dwry^ 
67  R.  Y.  84,  87.  The  language  of  tba  itaUii^  '■alhr  judg- 
ment of  any  district  eoort  in  tbia  aialft,  remaiiiiDg  in  foil 
force,"  must  be  constraed  in  ecHuiaction  with  the  worda  which 
foUowi,  ^^any  defect  in  iSbm  aennee  of  tte  wmmmamt  eroain- 
plaini  m  the  action  far  sneh  dmiroe  to  tte*  oontnuy  notwith- 
Btandtng.**  That  is  to  say,  it  refers  to  Jnd[^menta  ttiai  have 
remained  undisturbed,  notwithstanding^  sneh  deftcta„  till  after 
the  time  for  appeal  has  gone  fay,  aniutpfiiammatwmmkj  lo 
jvdgmenta  which  are  irregular,  but  is  ttaw  winrit  wm  void. 
A  party  to  a  judgment  void  fbr  want  of  jmiadictian  may 
have  it  set  aside  on  motion^  or  reveraad  on  mgipeti;.  and  the 
atatota  undoubtedly  has  q)ecial  getoanae  to  aiidir  judgments, 
beoaose  if  the  defects  do  not  afbet  thv  validity  of  Ihe  jodg- 
ment,  and  the  same  is  suffered  to  stand,  chedk  aobaoquently 
ezeoated  by  the  parties  would  not  require  aid  of  tha  atatole 
to  aupport  their  validity.  If  the  legislatura  majF  walidate 
the  sole  deeds  of  married  women  generally,.  «a  Wiweaa  the 
parties,  and  cut  off  the  inchoate  rights  of  tteir  hnabands  in 
their  separate  property,  we  are  unable  to  see  why  aneh  en- 
actments may  not,  in  like  manner,  be  mada  anpUeaUa  to  a 
particular  class,  where  the  faota  pieaeDi  apeeiat  aqnitable 
grounds  for  such  interference.  We  think  tile  aMMa  is 
and  is  applicable  to  this  case. 
Judgment  affirmed* 


Szjvnm — HoBBAXD  avd  Wits  — Powta.  oa  LaeiSLAveBB  ia  Vau- 
DATS  Void  iNsrsviiSNTS.  —  Tbe  legUlatuw  has  power  tft  validmta  imper^ 
feet  iMtmmenU:  Lindi^  t.  O'i2o7^»  fiO  N.  J.  Ii^  SSO;  7  Am.  8k  Bipb  80S. 
The  legislature  may  paaa  lawa  of  »  setioepeotive  aaAoM  wbieb  m«elj  take 
away  a  tig^t  of  action,  or  only  divest  cighU  Tested  by  law  in  aa  individualy 
if  it  does  not  diyest  vested  rights  in  property,  nor  impair  the  obligation  of 
awmtraet:  Drtknum  t.  St^fel,  41  Ma  184;  97  Am.  Dee.  268.  A  deed  for 
land  owned  by  m  married  weman^  iXMatad  by  BecMtf  aad  Innband,  the  eer> 
tificate  of  aeknowledgment  being  defective,  aa  not  ahowiag  a  isparata  «s* 
arnxnation  of  the  wife^  was  rendered  Talid  by  a  statotot  Skromitr  r.  Suffdtr^ 
142  Pa.  St.  L 
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Wabdwbll  t;.  Ghioago,  Milwaukbb,  and  St.  PAUit 

Bailway  Company. 

€UiimnB8  09  PAHnrontB— BxriTLnov  of  PAasBNan^Kov-PATMnr  am 
Fabb.  —  Whort »  pOMenger  without »  tiok«t^  aftar  opportunity  to  pco» 
oore  one,  boarcU  a  passenger  train  to  rido  from  one  station  to  anothor, 
npon  being  informed  of  the  train  fare  pays  it  to  the  oonduotor,  who^  be- 
fore the  train  arrives  at  the  first  station  from  the  starting-pointy  infonas 
the  passenger  that  ho  has  made  an  error  in  the  amount  of  far«^  requoo^ 
ing  enough  additional  to  make  the  full  faro^  whioh  tho  passenger  refoaos 
to  pay,  ho  may  Ite  expelled  from  tho  train  at  tho  first  station  from  tte 
starting-point,  after  a  return  of  the  money  paid  by  him,  less  tho  fare  be- 
tween the  stations;  but  the  return  d  the  money  is  a  oondition  preoo- 
dont  to  tho  right  of  ozpulsion;  and  if  the  passenger  is  expelled  beloto  it 
li  returned,  his  oause  of  aetioB  is  complete^  and  oannot  be  impaired  bj- 
the  subsequent,  though  immediate^  tender  cl  tho  amonnt  rsmaining  duo 
to  him. 

CuutiBBs  OF  Passxhoibs  ^  Noir-WAivxB  OF  Tbais  Fabi.  ^  Although  % 
train  conductor  may  hare  authority  to  accept  for  the  fsro  of  a  passenger 
without  a  ticket  less  than  full  fare^  and  thereby  waive  tho  oompany*a 
right  to  full  train  fars^  the  receipt  by  the  oondootor,  through  mistake, 
for  the  full  fare,  of  less  than  that  fare  will  not  oonstitnte  a  waiTor. 
He  has  a  rights  upon  discoToring  tiie  mistake^  to  reqnirs  the  passenger, 
within  a  reasonable  time,  on  informing  him  of  the  error,  to  pay  tho  full 
train  fare;  and  upon  his  refusal,  may  retain  the  money  paid  nntil  the 
next  station  is  reaohed,  where  he  may  ejoot  tho  passenger,  after  re- 
tnming  the  money  paid,  less  tbm  faro  botweon  the  starting-point  and  the 
point  of  expulnon. 

CUbbixbs  of  Passxkoxbs  —  BxFULBioir  OF  PimBiran  warn  Kov-PATMxirT 
OF  Farb.  ^  Where  one  without  a  ticket  Tolontarily  ontors  a  train  of 
ears,  snd  expressly  requests  to  be  oarried  to  a  partidnlar  plaos^  but  re* 
fosss  to  pay  the  rightful  fare  to  that  place,  so  that  tho  oompany  has  the 
right  to  expel  him  before  reaching  his  destinatiom,  a  request  mnst  be 
implied  to  be  carried  to  the  place  where  tiio  oompany  may  rightfdllj 
oxpel  him,  which  is  the  next  regolsr  station,  and  thors  ho  au^  be  pet 
off  the  train. 

F.  W.  Root  and  W.  H.  NarrU^  for  the  appellani 

Amo$  CoggttMllf  afid  Sawjfer  afid  8awy$rt  for  the  respondont. 

GmiLLAN,  C.  J.  The  plaintiff,  without  prooaring  a  ticket, 
tboagh  he  had  full  opportunity  to  do  80|  boarded  a  pasBonger 
train  of  defendant  at  Faribault  to  go  to  Owatoniuu  The 
ticket  fare  was  forty-six,  the  train  fare  fifty-six,  cents.  Boon 
after  the  train  started,  the  fare  collector  came  to  plaintiff  and 
asked  him  where  he  was  going,  and  on  being  told  to  Owa- 
tonna,  said  the  fare  was  fifty  cents,  which  plaintiff  then  paid 
him.  A  few  minutes  after,  and  before  the  train  reaohed  Wal- 
cott,  the  first  station  from  Faribault,  the  collector  came  again 
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to  plaintiff,  and  told  him  he  had  made  an  error  in  the  amount 
of  tue  £ue,  and  IndBted  that  he  should  pay  the  other  six 
oeuts,  and  on  plaintiff  refusing,  told  him  unless  he  paid  it  he 
woold  put  him  off  the  train.  Plaintiff  still  refused,  and  on 
the  arriral  of  the  train  at  Walcott,  plaintiff  persisting  in  his 
refosal,  the  collector  put  him  off,  and  after  he  was  off,  re- 
turned to  him  the  difference  between  the  fifty  cents  and  the- 
fare  from  Faribault  to  Walcott. 

Assuming  (what,  in  yiew  of  the  defendant's  regulations. 
posted  up  in  its  passenger  stations  and  passenger-cars,  can 
hardly  be  assumed)  that  the  collector  had  authority  to  ao- 
oept  for  the  fare  any  less  than  the  fifty-six  cents,  and  waive 
the  company's  right  to  full  train  fare,  the  receipt  by  the  col- 
lector, through  mistake,  for  the  full  fare,  of  less  than  the  fare, 
did  not  amount  to  such  waiver.    The  collector  had  a  rights 
on  disoovering  the  mistake,  to  require  the  plaintiff,  certainly 
within  a  reasonable  time,  on  informing  him  of  the  error,  to 
pay  the  remainder  of  the  train  fare,  just  as  any  one,  on 
discovering  a  mistake  in  payment,  may,  within  u  reason- 
able time,  require  its  correction.    And  it  was  the  duty  of  the 
plaintiff,  on  being  informed  of  the  error,  to  pay  the  remainder 
of  the  full  train  fare,  as  demanded  by  the  collector.    Nor  was 
the  collector's  retention  of  the  money  paid  him  by  plaintiff 
(still  assuming  his  authority  to  waive  any  part  of  the  train 
fare)  until  the  arrival  of  the  train  at  Walcott,  and  while  the 
question  whether  the  plaintiff  would  pay  the  remaining  six 
cents  or  leave  the  train  was  an  open  one  (for,  notwithstand- 
ing his  previous  refusal,  the  plaintiff  might,  until  the  arrival 
at  Walcott,  where  the  train  was  to  stop  without  regard  to  his 
matter,  still  pay  and  secure  the  right  to  go  to  his  intended 
destination),  such  a  waiver,  and  especially  as  the  collector  in- 
sisted on  payment  of  full  train  fare,  and  informed  plaintiff 
that  he  must  pay  or  leave  the  train.    The  rule  laid  down  in 
Du  Lauram  t.  Fini  DivUUm  eie.  B.  R.  Co^  16  Minn.  29  (49) 
S  Am.  Bep  102,  to  the  effect  that  when  a  passenger  tenders 
In  good  faith,  on  the  train,  the  ticket  fare  as  full  fare  to  his 
place  of  destination,  and  the  conductor  takes  and  retains  it^ 
he  thereby  waives  the  right  to  require  the  passenger  to  still 
pay  the  difference  between  the  ticket  and  train  fare,  is  (as* 
soming  the  conductor's  authority  to  waive  it)  undoubtedly 
correct  as  applied  to  a  case  where,  from  the  circumstances 
attending  the  tender,  receipt,  and  retention  of  the  money,  the 
passenger  is  justified  in  the  belief  that  it  was  accepted  in  full 
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tut  his  fafo  la  the  plaee  of  hiB  destination.  Thus  if  the  eon* 
doctor  should  receive  and  retain  it,  without  demanding  more^ 
till  the  train  had  passed  the  place  at  which  he  most  exercise 
or  abandon  the  right  to  eject  the  passenger  for  non^pajment^ 
the  latter  would  have  tiie  right  to  assume  that  the  amount 
paid  was  satisfactory.  But  it  cannot  correctly  be  applied  to 
a  case  like  this.  It  would  be  equivalent  to  the  propoeition 
that  the  collector  waived  payment  while  insisting  upon  it,  — 
m  proposition  contradicting  itsel£ 

To  determine  whether  he  would  pay  the  difierence  do* 
manded,  or  persist  in  his  refusal  and  leave  the  train,  the  plain* 
tiff  had  until  the  train  stopped  at  a  place  where  he  might  be 
put  off.  So  long  as  he  had  that  election,  the  collector  might 
retain  the  amount  paid  him  to  abide  it*  As  soon  as  it 
was  made,  to  wit,  when  plaintiff  finally  refused  at  Walcott, 
the  right  of  the  collector  to  retain  the  entire  sum  paid  ceased, 
except  he  chose  to  retain  it  for  the  very  purpose  for  which 
it  was  paid  him;  that  is,  for  the  full  fare  to  Owatonna.  He 
could  not  retain  the  entire  sum,  and  also  eject  the  plain* 
tiff.  As  precedent  to  the  right  to  expel  him  from  the  train, 
he  should  have  returned  to  plaintiff  what  he  was  entitled 
to  of  the  money,  and  until  he  did  that,  he  had  no  right 
to  put  him  off.  It  is  true,  he  returned  it  to  him  im- 
mediately after  the  expulsion.  But  the  wrong  had  then 
already  been  committed,  and  could  not  be  repaired  by 
doing  what  ought  to  have  been  done  before  the  expulsion. 
We  have  said  the  collector  ought  to  have  returned  to  him 
what  he  was  entitled  to  of  the  money  (not  the  whole  of  the 
money),  because  we  hold  that  where  a  passenger  refuses  to 
pay  the  fare  rightfully  demanded  of  him  to  his  place  of  in* 
tended  destination,  and  the  carrier  puts  him  off  at  a  proper 
place  because  of  such  refusal,  the  carrier  has  a  right  to  be 
paid  the  proper  fare  for  carrying  him  to  that  place,  and  to  re* 
tain  it  out  of  any  money  the  passenger  may  have  paid  on 
account  of  fore.  This  is  contrary  to  what  was  decided  (the 
court  being  divided  upon  it)  in  the  Dn  Laurans  case.  The  rea* 
sons  given  for  the  decision  in  that  case  were,  that  the  passenger 
does  not  intend  to  make  a  contract  to  be  carried  to  the  place, 
short  of  his  intended  destination,  where  he  is  put  off,  and  that 
the  carrying  the  passenger  in  that  ease  to  the  place  where  he 
was  put  off  was  no  benefit,  but  on  the  contrary  a  detrimenti 
to  him.  When,  under  circumstances  that  imply  a  request^ 
a  railroad-  eompony  carries  a  passenger  from  one  point  to 
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another,  it  is  no  concera  of  the  company,  as  aflTecting  its  right 
to  compenaation,  Umi  it  is  or  is  not  to  the  adrantage  of  the 
fmssenger  to  be  carried  to  and  left  at  the  latter  placci  and  it  is 
therefore  immateriaL  The  sola  question  is,  Was  the  service 
rendered  at  the  request^  express  or  implied^  ef  the  passenger? 
When  one  ¥oiantariij  enters  a  train  of  ears,  and  expressly 
requests  to  be  carried  to  a  particolar  place,  but  reftises  to  pay 
the  rightful  fare  to  that  place,  so  that  the  company  has  a 
right  to  put  him  off  before  reaching  that  place,  a  request 
osuat  be  implied  to  be  carried  to  the  place  where  the  com- 
pany may  rightfully  put  him  off.  His  intention  must  be 
taken  to  be  to  ride  to  the  destination  expressed  by  him,  if  the 
company  will  carry  him  to  that  place  without  his  paying 
the  £sre,  and  if  it  will  not,  then  to  ride  to  such  place  where 
the  company  may  rightfully  put  him  and  does  put  him  off 
That  in  such  case  he  may  be  carried  to  and  left  at  such  place 
is  what  he  must  be  presumed  to  expect  and  intend.  And  he 
oan  haTe  no  right  to  expect  that  the  company  will  put  him 
off  till  the  train  reaches  its  first  regular  stopping  station.  The 
train  need  not  stop  for  tiie  mere  purpose  of  putting  him  off* 

The  facts  upon  which  we  hold  that  the  expulsion  of  the 
plaintiff  from  the  train  was  wrongful  were  established  at  the 
trial,  and  not  disputed,  so  that  he  was  entitled  to  a  verdict 
The  instmetions  of  the  court  assigned  as  error,  going  only  te 
the  right  to  a  verdict,  were  therefore,  if  erroneous,  harmless. 
We  sse  no  errer  in  the  instructions  touching  the  measure  of 
damagesL 

Order  affirmed.  

Haxoload  OoMPAvni— OumsM^IExmsios  w  P^anvMns  sea 
KoH-PATKUfT  OF  Farb.  —  A  nulroftd  oompany  may  ejeot  a  paaaeng«r  te 
rafiml  to  pay  fare:  AttMmm  $ie,  R*  S.  Oo,  r,  €kmt$,  88  Kan.  608;  6  Am.  8t 
Bflfk  780^  «ad  notet  eota  to  OommmweaUh  ▼.  P&wer,  41  Am.  Deo.  47S-478L 
Hi— ieg  the  raU  nqakinf  e  peiaaBgerte  parohaM  a  tioket  aod  vMMk 
ittoth«ooiidiiotor»eiidtlierightoftheooiideetor  to  ejeel  a  pawangar  whs 
doea  not  ahow  a  tlokat  nor  pay  tea.  A  railroad  oompaay  has  no  right  aa  a 
carrier  of  paaaengan  to  azpal  a  paaMngar  te  non-payment  d  foil  tee 
witiievtftnl  letamiqs  the  tee  paidt  MmhI  t.  BmOkrm  Poa  B.  il:  Ox,  6S 
OiL  S70s  SS  AiB.  Bi^  SQ|  aele  to  fUHfo  iSn  J>  On  ^  rf«H  SA  AiB.  Bip 
S84^S8S. 
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WabdsBi  Bushnbll,  and  Glbssnbb  Gompant  «il 

WiLLYABD. 
{«  MmrnoTA*  BIL] 

Pluonoi— UvAimoBiiiD  Puauiio  is  ADimmnr  ov  Fact.  — TIm  eon- 
ianto  of  an  niiMittioriaad  pleading  filed  in  a  JaatiM*i  eoork  maj  Im 
treated  on  appeal  aa  in  tto  nature  of  formal  admiaaiona  made  bj  ^« 
party  filing  il 

FkAUDULnNT  Altiratiov  tar  Btidsmgi  ov  Debt  as  Bitihoumhmbiit 
VHXRBOF.  —  The  holder  of  written  aeonritj  or  eridenoe  of  debt^  wlio 
haa  altered  or  ofaanged  the  inatmment  in  »  material  part  to  hia  ow» 
adyantage,  with  intent  to  defraad  hia  dehtor*  oannot  reoorer  IliereoD. 
Such  alteration  extingniahea  the  debt. 

AiffiaATioK  OF  EyiDKNGB  OF  DsBT — pRnuM PTioir  OF  Fraud — BirRDnr 
OF  Pboof.  —  Where  the  bolder  of  written  aeonrity  or  eyidenoe  of  debt 
altera  or  ohangea  the  inatmment  in  a  material  part  to  hia  own  advan- 
tage,  and  then  brioga  anit  on  the  original  indebtedneai^  the  alteration  in 
preamnptiyely  fraadnlenti  and  the  burden  of  proof  ia  on  him  to  ahow 
that  it  waa  innooently  made  and  doea  not  aot  aa  an  aztingniahment  nf 
the  debt 

P.  E.  Brawn^  for  the  appellant 

E.  H.  Canfidd  and  A.  J.  Daley^  teat  the  respondent. 

Collins,  J.  This  was  an  action  originally  bronf^t  in  Jn»- 
tioe's  court,  to  recover  the  earn  of  forty  dollars,  alleged  to  have 
become  due  on  NoTcmber  1, 1889,  as  an  installment  of  the 
agreed  price  of  a  hanresUng-machine  sold  and  ddiyered  by 
plainti£fs  to  defendant.  The  latter,  by  his  answer,  admitted 
the  sale  and  delivery,  but  averred  tbat^  in  accordance  with 
the  terms  therewith,  he  executed  and  delivered  to  the  plain* 
tiffs  his  three  negotiable  promissory  notes,  each  payable  to 
their  order,  aggregating  in  amount  the  stipulated  price  of  the 
machine;  one  of  the  same  being  for  forty  dollars,  maturing 
November  1, 1889,  and  having  been  given  for  the  identical 
installment  to  recover  which  the  action  had  been  instituted. 
He  further  alleged  that  after  the  making  and  delivery  of  said 
note,  the  plaintiflRi,  without  the  knowledge  or  consent  of  de- 
fendant, willfully  and  fraudulently  altered  the  note  by  chan- 
ging the  amount  of  the  same  from  forty  dollars  to  fivty-five 
dollars.  On  those  pleadings  the  parties  proceeded  to  trial, 
although  the  plaintiffs  made  and  filed  a  so-called  reply,  in 
which  the  execution,  delivery,  and  alteration  of  the  note  for 
forty  dollars  were  admitted.  It  was  further  averred  therein 
that  the  alteration  was  not  willful  or  fraudulent,  and  that  it 
was  made  without  plaintiffs'  knowledge  or  consent    The 
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plaintiffs  had  a  jodgment,  from  which  an  appeal  op  questions 
of  law  alone  was  taken  to  the  district  court,  all  of  the  pro* 
ceedings  and  the  evidence  being  returned.  The  appeal  here 
is  from  a  judgmenk  in  plaintiff's  favor  in  the  last-named  tri- 
bunaL 

1.  The  paper  styled  a  ^  reply  **  was  unauthorised  as  a  plead- 
ing  in  the  case,  and,  as  such,  must  be  treated  as  a  nullity. 
The  statute  (Gen.  Stats.  1878,  c.  65,  sec.  28)  authorizes  a  re- 
ply in  justice's  court  only  when  a  counterclaim  is  set  up  in 
the  answer.  But  it  was  filed  by  the  plaintiffii  without  objeo- 
tion  from  the  defendant,  and  beyond  a  doubt  was  considered 
by  the  parties  and  the  justice  as  properly  in  the  case.  In  the 
district  court  it  was  not  regarded  as  a  reply,  but  its  contents 
were  treated  as  in  the  nature  of  formal  admissions  made  by 
the  plaintiffs  upon  the  trial,  and  this  view  of  the  effect  of  the 
paper  was  not  erroneous. 

2.  As  the  plaintiffs  could  not  maintain  an  action  upon  the 
materially  altered  promissory  note,  they  were  compelled  to 
resort  to  the  original  consideration  as  a  foundation  for  their 
claim;  and  the  question  then  arose,  and  is  now  presented,  of 
their  right  to  recover  on  the  indebtedness  for  which  the  note 
was  given.  From  an  examination  of  the  authorities,  it  ap- 
pears to  be  well  settled  that  a  recovery  is  not  permitted,  in 
any  form  of  action,  where  the  holder  of  a  written  security  or 
evidence  of  a  debt  has  altered  or  changed  the  instrument  in 
a  material  part,  to  his  own  advantage  and  with  intent  to  de- 
fraud his  debtor.  The  law  is  stated  to  be,  that  when  the 
holder  of  a  bill  or  note  fraudulently  alters  its  legal  effect,  he 
not  only  destroys  the  instrument  by  thus  destroying  its  legal 
identity,  bat  he  also  extinguishes  the  debt  for  which  it  was 
axeonted  and  delivered:  Daniel  on  Negotiable  Instruments, 
sea  1410  a;  Randolph  on  Commercial  Paper,  sec.  1763;  Chal- 
mers's Digest  of  Bills  and  Notes,  art  249;  Chitty  on  Bills  and 
NoteSy  100  q;  and  cases  cited  in  each  of  these  volumes.  We 
find  hot  one  well-considered  and  fairly  recent  case  to  the  con- 
trary: Jfbftoion  V.  Elkworth  (1878),  88  Wis.  488;  14  Am.  Rep. 
760.  It  is  said  that  the  policy  of  the  rule  which  forbids  a 
rsoovery  npon  an  instrument  which  has  been  fittudulently 
and  materially  altered  is  to  prevent  the  perpetration  of  fraud ; 
and  it  is  very  obvioos  that  if  the  guilty  party  may  thereafter 
recover  as  on  the  original  debt,  the  rule  itself  would  be 
defeated.  If  a  party  can  be  allowed  to  take  the  chances  of 
Buooess  hj  fraudulently  aliering  the  written  obligation  of 
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a  debtor,  withoat  risk  ol  loea  in  ease  of  discovery,  firands  of 
this  description  would  be  greatly  enoouraged.  The  law  haa 
therefore  imposed  upon  a  party  who  fraudulently  tampers 
with  an  instrument  given  to  evidence  or  to  secure  an  in- 
debtedness, in  any  material  particular,  the  forfeiture  and  ab- 
solute loss  of  the  debt  itsell^  upon  the  principle  that  ^  no  man 
should  be  permitted  to  take  the  chances  of  gain  by  the  com- 
mission of  a  fraud,  without  running  the  risk  of  loss  in  caae 
of  detection.'*  Indeed,  it  has  been  held  ttiat  when  the  altera- 
tion was  a  material  one,  not  only  was  the  instrument  avoided, 
but  the  original  consideration  forfeited,  without  inquiry  as  (o 
the  intent:  Daniel  on  Negotiable  Instruments,  sea  1411,  aod 
cases  cited. 

8.  It  stood  admitted  by  plaintiffs,  by  means  of  the  paper 
filed  by  them  styled  the  ^  reply,"  that  tiie  note  had  been  ma- 
terially changed  and  altered  aiter  its  execution  and  delivery. 
The  defendant  testified  fully  as  to  the  alteration,  so  that  the 
fact  was  conclusively  established  upon  the  trial,  and  the  court 
could  not  have  found  to  the  contrary.  Thie  brings  us  to  a 
consideration  as  to  where  the  burden  of  proof  was  on  the 
question  of  the  character  and  intent  of  the  alteration.  The 
plainti£GB  asserted,  in  connection  with  their  admisuons,  that 
the  change  was  not  willful  or  fraudulent,  and  that  it  was  made 
without  their  knowledge  or  consent,  but  they  gave  no  teeti- 
mony  and  offered  no  explanation  upon  this  feature  of  the 
case.  We  are  very  clearly  of  the  opinion  that  if  the  altera- 
tion of  the  instrument  be  a  material  one,  it  is  presumed  to 
have  been  fraudulently  made,  and  it  is  incumbent  upon  the 
holder  to  explain  it.  The  act  is  apparently  fraudulent.  It  is 
wrongful,  and  naturally  indicates  a  wrongful  intent,  which  re- 
quires an  explanation  to  excuse  it  The  holder  of  a  note  or 
bill  which  has  been  altered  in  a  material  pari  must  be  re- 
quired to  show  that  the  change  was  made  imiooently,  or  for  a 
proper  purpose,  or  by  a  stranger,  or  it  would  follow  that  when 
the  most  glaring  forgeries  have  been  oommitted  by  altM«itions 
of  negotiable  instruments,  the  maker  or  the  party  sought  to 
be  charged  would  have  to  discover  the  fsaodiilent  motive  of 
the  forger,  and  establish  it  by  proof.  The  party  in  dofoult, 
and  who  ordinarily  must  have  knowledge  of  all  the  tircuaip 
stances  attending  the  alteration,  must  bear  the  hmdeii  ef  ex- 
plaining it,  and  of  extricating  himstdf:  Daniel  on  Negotiable 
Instruments,  sees.  1412,  1418,  and  Band<dph  en  Conunereial 
Paper,  sea  1785,  with  cases  cited;  MiJbery  v*  iSlorer,  tf  Ma  88; 
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46  Am.  Rep.  861;  CrotweU  y.  Labreej  81  Me.  44;  10  Am.  St 
Rep.  238;  Sobinson  y.  Reed,  46  Iowa,  219. 

After  the  instrument  in  qaestion  passed  from  defendant's 
hands  into  plaintiffs'  actaal  or  consinictiye  possession,  a  ma- 
terial alteration  was  made  by  increasing  the  amount  thereof! 
Admitting  all  this,  and  at  the  same  time  asserting  that  the 
change  was  not  willful  or  fraudulent,  and  was  without  their 
knowledge  or  consent,  the  plaintiffs  made  no  effort  to  explain 
;he  circumstances,  or  to  show  the  facts,  of  which  they  must 
haye  been  cognizant.  The  alteration  itself  was  prima  facie 
eyidenoe  of  a  fraudulent  intent,  and  the  onus  then  rested 
opon  the  plaintiffs  to  repel  and  oyertbrow  this  proof  of  such 
intent  It  has  already  been  held  by  this  court  that  the  un- 
authorized and  material  alteration  of  a  mortgage  by  the 
mortgagee  or  with  his  privity,  after  execution,  unexplained,  is 
presumptively  fraudttleat,  and  yitiatas  the  instrument:  Bue^ 
sell  y.  Reed,  86  Minn.  376. 

Jnd|rmfnt  jovassed* 

AurmmATum  at  ImraumHTB — Bmorov. — The  frajidnleDt  tod  iiiat»» 
ML  aHiwiioa  of  a  ebaMil  in«rtgage  bgr  an  agtnfe  of  iHm  iMwtgBgM  aToida 
Ibe  ■■•■%{iti  and  pnvBnli  f oMskwara:  HciUtigmtortk  «.  AtSkvok^  80  Ioir% 
151s  SQ  Am,  St  Rftp.  iU.  The  akecatioa  td  ma  initnimeBl  in  a  matadal 
waj  avoids  the  paper  aa  to  the  maker,  even  in  the  hands  of  b<ma  JUU  pnrchaa* 
en:  Fordgce  t.  KotmimH,  49  Ark.  40;  4  Am.  St  Rep.  IS.  and  extended  note) 
iKMi|9oner|f  ▼•  'C^nwCmMiJI^  90  Ala.  W8. 

em  Wemaamaofme — Ikjwjnax  «v  Paoov.  — Tlie  bviden  of  ea- 
allaBatittas  ia  m^*t»  tho  jbdder  of  oainatfBMHit-aoalfeifedi 
Afole  qfNagU^  184  Pa.  St  81;  19  Am.  St  Rep.  669^  and  note,  fine  alio 
note  to  Harria  t.  Bank  qf  JadesonvOU,  1  Am.  St  Rep.  211.  BTery  altera- 
tion on  tlie  face  of  a  written  inatin—itdafcantiilw  iii  evedifc  and  makes 
fl  snspieions,  and  this  sospioton  ths  party  slaiming  under  it  is  boond  to  ro- 
BMTsi  SlaUr  T.  Moon,  SS  Va.  9S. 


OASES 


SUPREME   COURT 


MISSISSIPPI 


BOBINSON  t;.   LbWIB. 
[91  MiMnBm, «.] 
Hunm  Of  TkirAirr  dt  OomKni  oamvov  PinMflun 
Oo-wvAiT  AT  Tax  Sau. 

Bill  to  oontfrm  a  tax  tiile  to  an  andivided  halMntereat 
in  certain  land,  aoquired  by  the  appelleOi  Lswia,  at  a  aale  far 
taxes.  At  the  time  of  the  sale  hie  wife  owned  the  other  in* 
tereet  She  and  her  brother  were  tenants  in  oommon  of  the 
land.  Prior  to  the  tax  sale,  Robinson,  the  appellant»  poi^ 
chased  the  brother's  interest  at  an  execntioQ  sale.  The  court 
made  a  decree  confirming  the  tax  tittoiaiid  RoWneon  ap* 
pealed. 

E.  E.  Baldwin^  for  the  appellant. 

D.  8.  Fearing^  for  the  appellee. 

Cooper,  J.  The  decree  of  the  oonrk  below  rnusl  be  i^ 
▼ersed  because  of  the  incapacity  of  the  complainant  to  pur* 
chase  at  a  sale  for  taxes  the  interest  of  the  co-tenant  of  hia 
wife  in  the  land.  One  co-tenant  may  not  thns  defeat  the  titlo 
of  another  to  the  common  estate:  Harrison  y.  Harrison^  66 
Miss.  174;  Fox  v.  Coon,  64  Miss.  465.  The  spouse  of  the  oo* 
tenant  is  equally  disqualified:  Freeman  on  Cotenancy,  sea 
160;  Lee  t.  Fox,  6  Dana,  172;  Bum$  t.  Bymey  45  Iowa,  285; 
Rotkwell  T.  Deweesy  2  Black,  618;  Bxuch  y.  Aiiaton,  75  111.  848. 
In  Cameron  y.  Lewis,  59  Miss.  184,  and  CarUr  y.  Bueiameinis^ 
69  Miss.  659,  this  court  repudiated  what  had  been  said  ia 
Hardeman  y.  Cov>en^  10  Smedes  ^  M.  486,  and  Tayhr  y.  £db- 
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fordf  11  Smedes  A  M.  21,  to  the  effect  that  the  wife  was  in 
privitj  of  estate  with  the  husband,  and  that  a  purchase  by 
her  of  ft  paramount  title  inured  by  operation  of  law  to  the 
benefit  of  a  prior  grantee  of  the  husband.  But  it  was  dis- 
tinctly said  in  Cameron  y.  Lewis,  59  Miss.  134,  that  an  estop- 
pel in  patBf  operative  against  the  husband,  would  be  applied 
against  the  wife.  In  Carter  t.  BustamenU^  59  Miss.  559,  the 
land  had  been  struck  off  to  the  state,  and  after  the  title  had 
been  absolute  by  the  lapse  of  the  period  of  redemption,  a  pur- 
chase was  made  by  the  wife  of  the  former  owner.  In  an  ac- 
tion of  ejectment  (involving,  of  course,  only  the  legal  title), 
brought  against  the  wife  by  one  who  claimed  as  purchaser 
under  an  encumbrance  by  the  husband,  we  held  that  the  title 
conveyed  by  the  state  to  the  wife  did  not  inure  by  operation 
of  law  to  the  plaintiff  in  ejectment,  and  therefore  ttiat  he  had 
no  legal  title  to  the  land,  and  because  he  did  not|  could  not 
TeooTer  in  ejectment  If  the  rule  which  prevents  one  spouse 
from  scouring  a  title  where  the  other  is  disqualified  rested 
only  upon  a  supposed  privity  of  estate  between  them,  it  might 
well  be  argued  that  our  statutes  upon  the  subject  have  de- 
stroyed its  foundation.  But  the  rule  is  founded  upon  con- 
nderations  of  public  policy,  and  conclusively  imputes  to  the 
one,  as  derived  from  the  other,  knowledge  of  those  facts  the 
existence  of  which  precludes  the  other  from  action.  The  op- 
p<vtoniiies  that  would  be  afforded  for  fraudulent  practices 
would  be  so  numerous,  and  the  difficulty  of  exposing  them  so 
great,  that  oourts  apply  the  doctrine  of  estoppel  to  both|  and 
thus  close  the  door  that  offers  the  temptatioai 
The  decree  is  reversed. 


,  Oo-«iNANor--BiaBvev(>SBOiHnvAST  fo  PoMiMtvHa  Inntavov 
Ammna  is  Tax  fiiuk— A  tw  tilb  booght  by  oaa  tnMft  in  •ommoa 
cf  kad  saimot  bo  mI  sp  agidiist  bk  oo-tMiaatx  Bttrktr  r.  Jimu,  et  N.  H. 
«7|  IS  Am.  St  Bepw  586^  sad  notoi  JWtoi  v.  CUdt^kt^  46  Iawa»  M8|  Si 
Am.  Bepw  ie4|  Wmk^  v.  VmMeler,  42  law,  lt8|  ID  Am.  Bap^  eie.  A 
fwba—  bj  a  tmat  ia  oommoa  of  an  oatotandiiig  tw  titlo  inwto  to  tbo 
bnifll  of  an  Us  oo^tanaiiti:  Lhpd  v.  LgiteK  Si  Fa.  81  419|  70  Am.  Doow 
1S7.  aadaotai  Olmkr.  LMrng,  47  Okie  Bl  4I7|  JMA  v.  PmOk  lit  lad. 
0t|  Dammr ▼. Qmuimmn^ 90  Ala.  101^ 


Baqoemllb  v.  Ra08dalb»  £]Ojm. 

BaOBDALB  0.  Bagsdalb. 


bmBcsmoir  sr  Dbvibu  ov  Bonrar  Ivtbmbba  lom  Amfrmam  n  Aulw 
IBOM  Whigh  Tkust  ABam  whxn.  —  Whert »  dufitf  A  »  will  is  «» 
tire  in  pfrvreiitiiig  the  testator  from  making  an  intended  proriaios 
therein  for  anottier,  fer  whom  prorision  wonld  have  been  made  liat 
for  his  interveartion,  aaoh  devisee  will  be  held  to  be  a  trustee  of  May 
devise  to  himseU  to  the  extent  it  wonld  have  been  for  ewdi  etittr  If  it 
had  not  been  intercepted  by  him,  end  will  be  compelled  tDxetpoad  ^m 
the  claim  of  the  intended  beneficiary,  Snch  interception  and  diTeraioa 
of  the  testatorls  bounty  amount  to  frand,  from  which  a  tmat  arisen  bj 
operation  of  law. 

Bill  filed  b/  B.  E.  Bagsdale  againflt  L.  A.  Bagsdale,  seek- 
ing to  hold  the  latter  a  truBtee  for  the  former  as  to  a  half-ia« 
tereet  m  certain  real  properey.  The  defendant  appealed  from 
a  decree  oyerrofing  a  demurrer  to  the  bilL  The  other  £ftoto 
appear  from  the  opinion. 

Walker  and  Hall,  and  MelntOB^  Willumij  mnd  BumM^  tm 
the  appellant 

/.  S.  Sammf  amd  FewM  and  Bmkan,  for  ttie  appdlee. 

Campbell,  J.  There  is  no  dissent  in  the  books  from  the 
proposition  that  one  who  is  active  in  preventing  a  testatoir 
from  making  an  intended  provision  by  his  will  for  another^ 
and  where,  bnt  for  such  intervention,  the  intended  provision 
would  have  been  made,  will  be  held  to  be  a  trustee  of  any 
devise  to  himself,  to  the  extent  it  would  have  been  for  such 
other  if  it  had  not  been  intercepted  by  him,  and  will  be  com- 
pelled to  respond  to  the  claim  of  the  intended  beneficiary.  Xq« 
tercepting  a  bounty  intended  for  another,  and  diverting  it  to 
one's  self^  is  held  to  be  a  fraud,  from  which  a  truat  arieeo  by 
operation  of  law,  and  not  withia  tiie  atatuta  of  fimadw  or  willBi 
but  expreealy  ezeoptod. 

The  £icts  slated  in  the  bill  show  that  tbe  testator,  who  liad 
procured  a  codicil  to  be  prepared  to  change  the  deviae  made 
wholly  to  the  apjiellant^  so  aa  to  include  the  appeUee  aa  a 
eharer  of  the  deviM,  was  iDdwced  by  represontatiqng  and 
assurances  of  the  appellant  to  forego  and  abandon  his  pur* 
pose  to  execute  the  codicil  to  efi*ect  the  purposed  change  in 
the  will,  which  was  left  as  written  because  of  such  represen- 
tations and  assurances.  Out  of  this  transaction  a  trust  arises 
by  operation  of  law,  because  the  testator  was  influenced  with 
respect  to  his  will,  and  an  intended  beneficiary  was  prevented 
from  receiving  the  benefit  which  but  for  the  intervention 
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stated  wDoId  ha^e  been  secured  to  faim  hy  the  act  of  tlie  tee* 
lator. 

We  would  not  be  understood  as  sanctioning  the  doetrine 
ifaat  an  enforceable  trust  will  arise  from  the  mere  breach  of 
an  qtbI  promise,  however  solemn,  to  hold  land  in  trust.  There 
mnst  be  conduct  influential  ir.  producing  the  result,  and  but 
ioT  whieh  such  result  would  not  have  occurred,  amounting,  in 
the  Tiew  of  a  court  of  equity,  to  fraud,  to  save  the  case  from 
the  statute  of  frauds.  A  merely  oral  promise  and  its  subse- 
quent breach,  however  disappointing  and  harmful,  and  though 
«ver  so  reprehensible  in  morals,  is  not  of  itself  enough  to  cause 
A  court  of  chancery  to  declare  a  trust. 

Affirmed,  and  thirty  days  given  for  answer  after  mandate 
filed  in  the  court  below. 

TaiTsr  Aaisnra  bt  Ofsration  or  Law.  —  Where  en  beir  cr  a  derleee 
in  a  will  prevents  the  testator  from  providmg  for  one  for  whom  he  intended 
to  profTide^  and  for  whom  he  would  have  provided  but  for  the  interference 
4»f  the  heir  or  devisee,  snoh  heir  or  devisee  wiU  be  deemed  a  trastee  by  ope^ 
«tkm  of  the  law  of  tiie  property  received  by  him  from  the  testator's  estate 
to  the  amount  that  the  defrauded  party  would  have  received  had  tiie  testa- 
tor's intentions  not  been  interfered  with:  Note  to  Thomjuon  t.  WkUe^  I  Am. 
]>B0.  2S(8;  Hoge  t.  Edge,  1  Watts,  1S3;  26  Am.  Dec.  62,  and  note  eO,  61} 
Cm^  T.  Berkm,  79  CaL  420}  12  Am.  St.  Rep.  167,  and  note;  OilpairiAr, 
^liddm,  SI  Me.  137;  10  Am.  St.  Rep.  246}  Pqpsrv.  Hoards  107  H.  T.  7% 
1  Am.  St.  Rep.  769l 


Stinson  &  Go.  -u  Lbi. 

168  Missuam,  11&] 
Iirwuuaa  BOf  Liabls  o«  his  Indobsbiubnt  bt  Vnrua  ev 

TO  Oks  not  H'amxd  nr  Instrumbnt.  ^  Where  the  maker  d  a  promia* 
•ory  note  adds  to  his  signature  thereto  the  word  "  agents"  tte  indorses 
cannot  be  made  UaUe  co  his  indorsement  tiiereof  without  proof  of  pra> 
•entment  to  and  notice  of  noo-pajrment  by  the  person  n^io  signed  Ik 
Preeentment  to  another  person,  though  such  person  be  the  real  principal, 
is  not  effsctual  to  bind  the  indener.  The  word  '^agent^"  following  lbs 
nasM  ol  the  maker,  isb  in  the  absence  of  the  name  of  the  prinoipal, 
merely  deteripOo  jpermmm, 

Acnoir  bj  J.  T.  Stinson  &  Co.  against  8.  A.  Cunningham  as 
maker,  and  8.  D.  Lee  as  indorser,  of  a  promissory  note.  The 
reoord  did  not  show  any  disposition  of  the  ease  as  to  the  de- 
fendant 8.  A.  Conningham.  Tha  otlior  IMS  ait  stated  ift 
theopinioiL 

/•  S.  RivUf  for  the  appellants. 
A.  O.  BoglSf  for  the  appelleew 
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CooPBB,  J.  The  demorren  to  the  original  and  amended 
declarations  were  properly  enstained.  Lee  was  the  payee  in 
a  promiesory  note,  anbscribed  by  the  maker  thereof,  **▲•  Q. 
Canningham,  Agent,''  nothing  appearing  on  the  faoe  of  the 
note  indioating  for  whom  he  professed  to  act  as  agent.  After 
the  maturity  of  the  note,  he  indorsed  the  same  to  the  plain* 
tiffs,  who  some  time  thereafter  presented  the  note  to  S.  A. 
Cunningham,  the  wife  of  A.  G.  Cunningham,  and  who,  the 
declaration  avers,  was  his  principal,  ^*and  demanded  pay- 
men  thereof,  and  sued  out  an  attachment  for  rent  against  her? 
in  order  to  collect  said  note,  of  all  of  which  said  Lee  had  im- 
mediate notice.'' 

The  present  suit  is  against  S.  A.  Cunningham  as  maker, 
and  against  Lee  as  indorser,  of  the  note. 

The  liability  of  Lee  rested  wholly  upon  his  indorsement, 
and  that  liability  was,  to  pay  the  note  if  seasonable  present- 
ment to  the  maker  should  be  made  and  payment  refused,  and 
Lee  notified  thereof. 

A.  G.  Cunningham,  and  not  8.  A.  Cunningham,  was  the 
maker  of  the  note,  the  word  ^  agent,"  following  his  signature, 
being,  in  the  absence  of  the  name  of  the  principal,  merely  de* 
icriptio  personm:  1  Daniel  on  Negotiable  Instruments,  sees. 
803-^05.  We  are  not  called  upon  to  decide  whether,  in  a 
proper  action,  Mrs.  S.  A.  Cunningham  might  be  made  liable 
on  the  consideration  for  which  the  note  was  given;  nor 
whether,  as  between  the  original  parties,  A.  G.  Cunningham 
was  liable  on  the  note.  *  The  sole  question  is,  whether  Lee, 
who  indorsed  the  note  signed  by  '*A.  G.  Cunningham,  Agent," 
can  be  held  on  his  indorsement  by  virtue  of  a  presentment  to 
one  whose  name  nowhere  appears  on  the  note,  and  we  think 
that  he  cannot,  because  such  person  was  not  the  maker  of  the 
note,  for  whose  default  only  was  he  bound  by  his  indorsement. 

Judgment  affirmed. 

PaoMiBsaaT  Nora  — LxABornr  or  as  IxwnaaoL  »  Dttiiuuid  ami  be  mada 
of  Ml  aooeptor,  and  if  made  on  any  other  person,  wiU  bo  impropors  Bke  v. 
Raglttni,  10  Homph.  646;  63  Am.  Deo.  787,  and  note.  See  aoto  to  Wu$m 
T.  Oarriton^  68  Am.  Dea  674,  for  a  disoiution  of  the  snbjeot  at  to  whom  pro* 
aentment  for  payment  ahonld  bo  made. 

Defendant  waa  the  Indoraer  of  a  promiMory  note  made  by  a  oopartnenhip. 
At  ita  matutty,  bankmptoy  had  diasolTod  the  partnership.  A  demand  ol 
CBO  of  the  former  oopartners  waa  anffioient  to  ohargo  defendaati  Qaim  r» 
Beecftflr,  60  K.  T.  6IS2  IS  Am.  Rep.  207. 
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Brooks  fK  Blaoil 

[68  MlMtasiPFI,  16L] 
09WWMAK9  fm   VAntAHTT  OV    BuiOCT    VlNDOB— MlASVRB  OV    DaIUOU 

BaoofwwmAmM  vroVt  sr  Kvictkp  Vbitdkb.  »The  meMore  of  damages 
TCosfwrnbto  bj  mi  motod  TeiidM  upon  a  earsiiMit  of  wwraatj  of  a  ro- 
Moto  Tviidor  it  not  limited  to  the  price  paid  by  raoh  Toiidee  to  his  im- 
SMdiate  wtmSaXt  ^t  is  the  Talae  of  the  land  at  the  time  of  its  oonveyanoe 
hy  BOoh  reoiote  reador,  which  Talne  is  condosively  determined  by  the 
prioe  paid  to  him  for  it»  together  with  interest  on  each  price  for  so  long 
a  tim^  at  waskt  OTieted  Tondee  has  been  held  liable  to  the  owner  for 
mesne  profits  and  the  taxed  eosts  expended  by  him  in  defending  the  suit 
ia  ejeotmenk    Bat  he  cannot  reoover  his  attorney's  feei^  nor  costs  not 


Pboobsdtmo  to  recover  damages  for  breach  of  warranty. 
The  ojAnion  ftates  the  case. 

Oearge  A.  Etan$f  and  Bram$  and  Alexander^  for  the  ap- 
pellant 

Bogle  and  Bogle^  for  the  appellee. 

CoopsR,  J.  This  is  a  proceeding  by  attachment  in  chan* 
oery  by  the  appellee,  Black,  against  his  remote  vendor,  Brooks, 
to  recover  damages  for  the  breach  of  warranty  of  title  to  cer- 
tain lands.  In  1869  Brooks  conveyed  the  land,  with  cove* 
nants  of  warranty,  to  one  Spencer,  the  consideration  being  the 
sum  of  $6,296.  Spencer  executed  a  deed  of  trust,  with  power 
of  sale,  to  one  Smith,  to  secure  the  payment  of  a  debt  of  four 
hundred  dollars  to  Graham,  Black,  &  Co.  In  September,  1873, 
the  debt  secured  being  unpaid,  the  land  was  sold,  as  provided 
by  the  trust  deed,  and  at  such  sale  Black,  the  appellee,  be- 
eame  the  purchaser,  at  the  price  of  one  thousand  dollars. 
After  his  purchase  Black  conveyed  to  Mrs.  Spencer  an  undi* 
vided  one-half  interest  in  the  land.  Afterwards,  the  heirs  at 
law  of  Mrs.  Caroline  Daves  and  Mrs.  Neilson  recovered  in 
ejectment  from  Black  and  Mrs.  Spencer  the  undivided  one* 
half  interest  in  the  land,  claiming  under  title  paramount  to 
that  of  Brooks.  Brooks  was  not  notified  of  the  pendency  of 
this  action  of  ejectment  Black,  by  the  result  €i  that  suit^ 
having  lost  the  one  half  of  his  half-interest  in  the  land  (the 
one  fourth  of  the  whole),  seeks  by  the  present  proceeding  to 
recover  from  Brooks  one  fourth  of  the  consideration  paid  him 
by  Spencer,  and  interest  thereon,  and  the  costs  of  defending 
the  action  of  ejectment  against  the  heirs  of  Daves  and  Neil* 
son,  including  attorney's  fees.    The  chancellor  found  as  facts 
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that  the  title  of  the  heirs  of  Mrs.  Daves  and  Mrs.  Neilson  was 
paramount  to  that  of  Brooks;  that  the  value  of  the  land  at 
the  time  of  eviction  was  $6,000;  and  that  Black,  in  good  faith, 
and  in  dischar^ge  of  a  legal  duty,  had  defended  the  action  of 
ejectmenti  and  in  so  doing  had  expended  in  court  costs  the 
sum  of  $249.91,  and  the  further  sum  of  $200  for  attornay's 
fees,  which  were  reasonable.  Upon  these  facts,  he  decreed  that 
Brooks  should  pay  to  Black  the  sum  of  $1,500,  the  same  being 
the  actual  value  of  the  land  lost  by  Black,  and  less  than  one 
fourth  of  the  purchase  price  paid  to  Brooks  by  Spencer,  with 
interest  at  six  per  cent  from  January  1,  1888,  the  date  of 
Black's  eviction,  and  also  the  said  sums  of  $249.91  and  $200, 
the  court  costs  and  attorney's  fees,  with  interest  thereon  from 
the  commencement  of  this  suit.  Brooks  appeals,  and  assigns 
for  error, — 1.  That  the  court  should  have  not  made  any  de- 
cree against  him,  because  the  facts  proved  show  that  the  debt 
secured  by  the  deed  of  trust  from  Spencer  to  Smith,  trustee, 
had  been  paid  at  and  before  the  sale  under  said  deed;  2.  That 
the  measure  of  damages  should  be  the  one  fourth  of  the  pur- 
chase price  paid  by  Black,  and  not  the  one  fourth  of  the  value 
of  the  land  at  the  time  of  eviction,  nor  the  one  fourth  of  pur- 
chase-money received  by  Brooks;  3.  The  court  should  not  have 
allowed  the  court  costs  expended  in  defending  the  action  of 
ejectment;  4.  The  court  should  not  have  allowed  attorney's 
fee  paid  in  defending  said  action. 

It  is  sufficient  to  say,  in  reference  to  the  first  assignment  of 
error,  that  the  facts  do  not  support  appellant's  contention. 

The  second  assignment  of  error  presents  an  interesting 
question  which  has  never  before  been  considered  by  this  court, 
and  so  far  as  our  researches  have  led,  has  not  often  arisen  la 
other  states.  That  question  is,  What  is  the  measure  of  dam- 
ages in  a  suit  by  an  evicted  vendee  upon  the  covenant  of 
warranty  of  a  remote  vendor  running  with  land?  May  be 
recover  the  purchase  price  received  by  the  remote  vendor?  or 
is  he  limited  by  the  consideration  he  himself  has  paid?  It  is 
supposed  by  counsel  for  the  appellant  that  the  sum  paid  by 
the  evicted  party  —  the  value  of  the  land  at  the  time  of  his 
purchase  —  is  fixed  as  the  measure  of  damages  in  this  state 
by  the  case  of  White  v.  Presly,  54  Miss.  313.  But  the  quea* 
tion  was  not  raised  by  the  record  in  that  case;  and  although 
Chalmers,  J.,  in  delivering  the  opinion  of  the  court,  declares 
that  the  sum  paid  by  the  evicted  party,  with  interest,  the  same 
being  less  than  the  sum  received  by  the  remote  vendor,  is  a 
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eorreei  meaBaie  of  damagon^  the  dedaratioD  doM  sot  tbfirelqr 
become  decision.    In  that  ci&se,  Huntington  bad  sold  land  to 
one  JoneSy  from  whom  the  title  had  passed  under  execation 
aale  to  Presly.    Prealy  lost  the  land  by  reason  ni  title  para- 
monnt  to  that  of  Huntington,  and  sued  Huntington's  admin* 
istrator  on  the  oorenants  of  warrantjTi  and  recovered  in  the 
oonrt  below  the  stun  he  had  paid  at  exeoation  sale,  and  in* 
tereat  thereon,  Ihe  same  being  less  than  Huntington  had 
received.    The  administrat<»r  appealed.    He,  as  appellant, 
could  not  assign  as  error  the  fact  that  damages  less  than 
ahoald  have  been  awarded  had  been  given;   nor  could  the 
appellee  raise  the  point  here,  that  the  judgment  he  sought  to 
maintain  should  have  been  for  a  greater  sum.  The  observation 
of  the  judge  was  not  upon  any  question  sought  to  be  raised,  or 
which  could  have  been  decided,  and  therefore  is  not  the  decis- 
ion of  the  court. 

Among  the  first  cases  in  which  the  liability  of  a  vendor  to 
bis  vendee  for  breach  of  the  warranty  for  quiet  possession  was 
considered  were  Slcuits  v.  Ten  Eyck^  8  Caines,  112,  2  Am. 
Dec.  254,  and  Pitcher  v.  Livingston^  4  Johns.  1, 4  Am.  Dec.  229. 
It  was  contended  for  the  plaintiffs  in  these  cases  that  the  cov- 
enant was  one  of  indemnity,  and  therefore  that  the  measure 
of  damages  should  be  the  value  of  the  land  at  the  time  of  the 
breach.  In  StaaU  v.  Ten  Eycky  recovery  was  sought  for  the 
appreciation  in  the  value  of  the  land  above  the  price  paid  by 
natural  causes,  and  in  Pitcher  v.  Livingston^  to  recover  above 
the  purchase  price  the  value  of  permanent  improvements  put 
upon  the  land  by  the  vendee.  The  arguments  for  the  plain- 
tiff's were  rested  upon  the  rule  of  damages  in  breaches  of  per- 
sonal covenants  in  other  instances,  but  the  court  rejected  the 
contention,  and  adopted,  by  analogy,  the  measure  of  damages 
applied  in  the  common-law  action  of  toarrantia  charise^  and  in 
suits  for  the  breach  of  the  covenant  of  seisin,  vis.,  the  value  of 
the  land  determinable  by  the  price  paid  the  vendor;  and  since 
the  vendee  was  liable  to  the  real  owner  for  mesne  profits,  he  was 
also  entitled  to  interest  on  the  purchase-money  for  the  time  for 
which  such  mesne  profits  might  be  recovered  against  hioL  The 
measure  of  damages  established  in  these  cases  has  been  so  gen- 
erally adopted  in  other  states  as  to  have  become  almost  univer- 
sal, and  it  would  be  superfluous  to  cite  authorities  in  its  sup- 
port. It  has  been  announced  as  the  rule  in  this  state:  Phipps 
▼•  Tarpley^  81  Miss.  433.  We  refer  to  the  cases  above,  not 
for  the  purpose  of  announcing  the  rule,  which  applies 
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between  yendor  and  vendee,  for  that  is  too  well  setUed  to 
admit  ot  oontroversy,  and  is  conceded  by  ooansel  for  ap« 
pellant;  we  note  them  to  show  that  the  snggestion  now  made 
that  the  covenant  is  one  of  indemnity  was  rejected  by  the  ooart 
in  the  earliest  cases.    In  a  certain  sense,  all  ^  covenants ''  are 
for  indemnity;  bnt  the  sense  in  which  the  word  is  now  used 
in  argument  of  counsel,  that  redress  is  to  be  afforded  to  the 
extent  and  within  the  limit  of  the  actual  loss  sustained  by 
the  vendee,  in  an  action  against  his  immediate  vendor,  it  may 
be  confidently  asserted  is  against  the  overwhelming  current 
of  authority.    In  these  cases  at  least,  the  decisions  are  prao- 
tically  uniform,  that,  regardless  of  the  value  of  the  land  at  the 
time  of  eviction,  the  recovery  is  measured  by  the  value  of  the 
land  at  the  time  of  the  conveyance,  which  value  is  conclu- 
sively fixed  by  the  price  paid  by  the  vendee  or  received  by 
the  vendor.    Another  proposition  may  be  confidently  stated 
as  supported  by  an  equally  uniform  current  of  authority,  thai 
the  covenant  for  quiet  enjoyment  runs  with  the  land,  and 
passes  to  all  subsequent  owners  claiming  in  the  chain  of 
title.    The  purchaser  of  land  gets,  by  operation  of  law,  not 
only  the  land,  but  also  the  covenant  of  the  first  vendor,  and 
that  as  well  where  the  covenant  is  by  its  words  to  the  vendee 
only,  as  where  it  is  with  him  and  his  assigns.    When  we 
come,  however,  to  the  precise  question  now  presented,  which  is 
whether  a  remote  vendee  may  recover  from  the  remote  vendor 
the  purchase-money  paid  by  the  first  vendee  or  is  limited  to 
the  amount  paid  by  himself  to  his  vendee,  we  find  direct  con* 
flict  in  the  decisions,  and  so  far  as  we  have  found  the  cases, 
they  are  nearly  equal  in  number  on  each  side.    In  North 
Carolina,  WiUiams  v.  Beeman^  2  Dev.'  483;  Minnesota,  Moors 
y.  Frankenfield^  25  Minn.  640;  Tennessee,  Mettex.  DoWy  9  Lea, 
93;  Whitzman  v.  Hirsh,  ST-Tenn.  613;  and  Maryland,  CrUJUld 
T.  Storr,  36  Md.  129,  11  Am.  Rep.  480,  —it  is  held  that  such 
remote  vendee  can  only  recover  what  he  has  paid  to  his  own 
Tender.    On  the  other  hand,  it  is  held  in  South  Carolina, 
Lawrance  v.  Robertson^  10  S.  G.  8;  lowaj  MischJce  v.  Baughn,  62 
Iowa,  628;  and  Kentucky,  Dougherty  v.  Duvall^  9  6.  Mon. 
67, — that  such  vendee  may  recover  the  full  consideration  re- 
ceived by  the  defendant,  the  remote  vendor.   WiUiams  v.  Bss- 
man  was  decided  by  a  divided  court,  Ruffin,  J.,  dissenting 
And  Mette  v.  Dow  (followed  by  Whitzvian  v.  Hirsh)  overruled 
Hopkins  V.  Lane^  9  Yerg.  79.     In  Crisfield  v.  Storry  36  Mi 
129,  11  Am.  Rep.  480,  the  court  declares  that  it  had  carefully 
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examined  many  authorities  upon  the  point,  and  that  the 
decided  weight  of  authority  was,  that  the  plaintiff  could  not 
recover  on  the  warranty  of  a  remote  vendor  more  than  he  had 
hiiiiSelf  paid  to  his  immediate  vendor;  and  in  support  of  this 
declaration  cites  the  following  cases:  Booker  v.  BelPs  E^n^  8 
Bibb,  175;  6  Am. Dec.  641;  Kelly  v.  Dutch  Church,2Bi\\,  116; 
Bennet  v.  Jenkins,  13  Johns.  51;  Hanson  v.  Buckner^  4  Dana, 
253;  29  Am.  Dec.  401;  Wyman  v.  Ballard,  12  Mass.  804; 
Stewart  v.  Drake,  9  N.  J.  L.  142;  Wilson  v.  Forbes,  2  Dev.  89; 
Pitcher  V.  Livingstonj  4  Johns.  1;  4  Am.  Dec.  228.  We  have 
examined  these  cases,  and  find  all  of  them  except  Kelly  v. 
Dutch  Church  to  be  suits  by  the  immediate  vendee  or  his 
heirs  at  law  against  the  immediate  vendor  or  his  personal 
representative.  Kelly  v.  Dutch  Church  was  a  suit  by  the  as- 
signee of  the  lessee  against  the  lessors  of  his  assignor.  The 
trial  court  had  awarded,  as  damages,  the  rent  reserved  in 
the  lease;  thus,  as  it  seems  to  us,  making  the  sum  paid  to  the 
lessors,  and  not  that  paid  for  the  assignment,  the  measure  of 
damages.  But  the  facts  are  not  very  clearly  stated,  and 
the  case  cannot  be  held  to  decide  anything  upon  the  point 
The  question  seems  to  have  been  more  fully  examined  upon 
pnnciple  in  the  cases  of  Williams  v.  Beemanj  2  Dev.  483, 
Metle  V.  Dow,  9  Lea,  93,  and  Lowranee  v.  Robertson^  10  8.  G. 
8,  than  in  any  other.  In  Williams  v.  Beeman,  the  majority 
of  the  court  thought  that  the  remote  vendee  was  suing 
to  recover  his  own  damages,  and  not  those  of  the  first 
vendee,  and  therefore  should  be  restricted  to  the  actual 
damages  he  had  sustained.  In  Mette  v.  Dow,  the  court  com- 
pared the  coveuant  to  a  penal  bond,  the  recovery  on  which 
would  be  limited  to  the  actual  damages  sustained  by  the 
party  suing.  The  dissenting  opinion  of  Ruffin,  J.,  in  Williams 
V.  Beeman,  is,  in  our  opinion,  a  complete  reply  to  this  posi* 
tion.  He  says:  ''The  value  at  the  time  of  the  sale  by  the 
first  vendor  is  the  measure  prescribed.  It  ought  to  operate 
both  ways.  If  the  vendor  be  not  liable  for  more,  he  ought 
not  to  be  for  less.  I  understand  it  to  be  admitted  that  if  his 
immediate  vendee  be  evicted,  he  is  still  liable  for  that  I  do 
not  see  why  he  should  not  be  equally  so  to  the  assignee  as 
his  vendee.  Does  the  assignment  change  his  covenant?  It 
mns  with  the  land,  and  he  who  buys  the  land  buys  the  cove- 
nant He  gets  the  whole  of  it  But  it  is  said  that  the  as- 
signor in  such  case  cannot  recover  from  the  first  vendor  more 
than  the  evicted  vendee  gave  for  the  landi  because  this  is  all 
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the  assignor  would  be  obliged  to  pay  the  assignee,  and  there- 
fore he  has  conaplete  indemnity.    This  is  changing  the  rale- 
eBsentially.    It  puts  it  upon  the  amount  of  the  loss,  not  the- 
price  paid.     It  would  seem  to  me  that  whoever  buys  land 
with  a  covenant  adhering  to  it  takes  it  with  all  the  advan-^ 
tages  it  conferred  on  his  assignor.    It  is  so  in  personal  con-^ 
tracts,  for  we  do  not  inquire  what  the  assignee  of  a  bond  gave 
for  it.    The  obligor  must  pay  him  the  whole.''    This  argu-^ 
ment  seems  to  us  unanswerable.    It  at  least  never  has  been 
answered  in  any  case  we  have  seen.    When  it  is  conceded 
that,  by  hia  covenant,  a  vendor  binds  himself  to  return  the 
purchase  price  he  receives  in  the  contingency  of  a  failure  of 
the  title  conveyed,  and  that  this  obligation  is  assigned,  by 
operation  of  law,  to  whoever  may  succeed  to  the  title,  it 
would  seem  to  follow,  as  a  corollary,  that  the  recovery,  by 
whomsoever  had,  ought  to  be  equal  to  the  obligation.    But 
under  the  rule  announced  in  Maryland,  Minnesota,  Tennes- 
see, and  North  Carolina,  the  obligation  of  the  covenantor  is- 
variable,  and  dependent  upon  transactions  with  which  he  i& 
not  connected.    In  these  states,  a  man  selling  an  estate  to  A 
for  five  thousand  dollars  would  be  liable  to  pay  A  that  sum 
if  he  should  be  evicted.     But  if  A  sells  the  same  land  to  R 
for  five  hundred  dollars,  the  liability  of  the  first  vendor  is  re* 
duced  to  that  sum,  and  thus  B,  the  purchaser  from  A,  gei» 
less  than  the  obligation  A  held.     But  if  B  sells  to  C  for  five 
thousand  dollars,  the   original  obligation    revives,  and   the 
absurdity  is  presented  of  B's  failing  to  get,  and  therefore  ta 
have,  what  A  owned,  and  still  transferring  to  C  that  which 
he  never  had.    The  rule  announced  in  Kentucky,  Iowa,  and 
Bouth  Carolina  is  not  only  commended  by  its  justice,  and  by 
analogy  to  other  well-settled  principles,  but  possesses  the  ad*^ 
vantage  of  stability  and  uniformity.    As  we  have  said,  it  is- 
quite  generally  held  that  by  the  covenant  for  quiet  enjoy- 
ment the  grantor  binds  himself  to  pay,  in  event  of  failure  of 
title,  the  then  value  of  the  land,  which  value  is  determined 
by  the  price  paid.    Appreciation  by  natural  causes,  or  by  im- 
provements put  upon  the  property  by  the  vendee,  does  not 
enlarge  his  liability;   nor  is  it  decreased  by  depreciation  in 
value  from  any  cause.     By  legal  intendment  the  obligation 
IB  aa  though  the  covenantor  should  say  to  the  covenantee: 
**  You,  or  the  person  succeeding  to  the  title  I  convey,  shall 
hold  the  land,  or  if  you  oannot,  by  reason  of  title  in  another^ 
the  money  I  have  received  shall  be  restored  in  lieu  of  the 
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laml."  We  are  unable  to  perceive  any  principle  upon  which 
tbiB  obligation  shall  be  diminished  because  of  the  price,  in 
ooosideration  of  which  it  may  be  assigned.  We  therefore 
oonclude  that  the  obligation  of  the  convenantor  is  the  same 
to  the  assignee  that  it  was  to  the  covenantee,  and  being  such| 
18  governed  by  the  same  measure  of  damages. 

The  third  and  fourth  assignments  of  error  present  the' 
qnestion  whether  taxed  costs  and  attorney's  fees  in  excess  of 
tiie  purchase  price,  and  interest  thereon,  may  be  recovered  on 
the  covenant  We  are  unable  to  discover  any  just  principle 
upon  which  costs,  whether  taxed  or  otherwise,  have  been 
allowed  to  plaintiffs  over  and  above  the  purchase  price  re« 
oeived  by  the  covenantor,  and  interest  thereon.  We  readily 
perceive  the  justice  of  the  rule  by  which  the  value  of  the 
land  at  the  time  of  the  sale  by  him  is  accepted  as  the  mea8> 
ure  of  the  liability  of  the  covenantor,  and  also  that  the  price 
paid  shall  be  taken  as  conclusive  evidence  of  that  value. 
We  also  appreciate  the  fairness  of  allowing  interest  on  the 
purchase-money  as  compensation  to  the  covenantee  for  so 
long  a  time  as  he  has  been  held  liable  to  the  owner  for  mesne 
profits.  But  why  costs  in  excess  of  the  purchase-money  and 
interest  have  ever  been  allowed  we  cannot  conjecture.  In  4 
Kent's  Com.  476,  it  is  said:  *'  The  measure  of  damages  on  a 
total  failure  of  title,  even  on  the  covenant  of  warranty,  is  the 
value  of  the  land  at  the  execution  of  the  deed;  and  the  evi- 
dence of  that  value  is  the  consideration  money,  with  interest 
and  costs."  How  costs,  which  are  uncertain  in  amount,  vary- 
ing with  reference  to  the  character  of  the  suit,  the  number  of 
witnesses,  and  the  nature  of  the  issues  presented  in  a  pro- 
ceeding, could  ever  have  been  supposed  to  furnish  any  light 
upon  the  past  value  of  lands,  passes  our  comprehension. 
But  so  it  is  that  by  practically  an  unbroken  current  of 
authority  the  rule  has  been  established  that  they  may  be  re- 
covered in  addition  to  the  purchase  price  and  interest:  Rawle 
on  Covenants,  c.  9;  Sutherland  on  Damages,  302;  4  Am.  & 
Eng.  Ency.  of  Law,  566.  Believing  that  the  rule  allowing 
any  costs  should  never  have  been  established,  we  decline  to 
extend  it  beyond  the  limits  of  the  taxed  costs  of  the  case. 
Attorney's  fees  have  been  allowed  in  some  states,  and  dis- 
allowed in  others.  The  conflict  in  these  decisions  will  be 
found  in  the  cases  cited  by  the  text-writers  and  the  encyclo- 
pedia above  referred  to.  Constrained  by  authority  to  allow 
ibe  taxed  cosUii  we  retarn  to  correct  principles  at  the  first 
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point  at  which  we  may  do  80|  and  hold  that  the  attorney's 
fees  paid  by  the  covenantee  are  not  recoverable  on  the  cove- 
nant of  the  grantor.  In  this  canse  the  court  allowed  the 
defendant  an  attorney's  fee,  which,  added  to  the  taxed  costs 
and  other  damages,  exceeded  the  value  of  the  land  at  the 
time  of  the  sale,  and  interest  thereon,  and  taxed  costs.  But 
since  the  conrt  also  erred  in  fixing  the  valne  of  the  land  at 
$6,000,  its  value  at  the  time  of  eviction,  instead  of  $6,296,  the 
price  paid  to  the  defendant,  both  errors  must  be  corrected  to 
make  a  proper  resnlt 
The  decree  is  reversed,  and  decree  here. 


Damaois  Bioovkrablb  OH  Brkaoh  ov  WABiuiiTr  ov  Trru.  —  AHmr 
tomo  floctoation  in  the  ewrlier  decisions  of  somti  of  the  older  states  of  the 
Union,  the  mle  now  firmly  established  in  nearly  all  of  the  states  is,  that  tlM 
measure  of  damages  for  a  total  breach  of  the  covenant  of  warranty  of  title  in 
a  deed  of  land  is  the  consideration,  or  the  value  of  the  land  at  the  time  of 
the  sale  as  then  agreed  npon  by  the  parties,  or.  as  determined  by  the  price 
paid,  with  interest  on  that  snm  for  such  time  as  the  purchaser  has  been  de- 
prived of,  or  is  accountable  to  the  superior  owner  for,  the  mesne  profits,  to- 
gether with  the  costs  and  expenses  incurred  in  defending  the  action  in  which 
the  injured  party  has  been  evicted:  4  Kent's  Com.  476;  BawIc  on  Cove- 
nants, c.  9;  1  Sedgwick  on  Damages,  ZHS;  8  Washburn  on  Real  Property, 
423;  2  Sutherland  on  Damages,  280;  4  Am.  ft  Bog.  Bucy.  of  Law,  666; 
Wood's  Mayne  on  Damages,  sec.  262;  Kingsbmry  v.  MUner^  69  Ala.  602;  ife- 
Oofy  V.  Hastings,  S9  CaL  360;  DavU  ▼.  SmUh^  6  Oa.  274;  48  Am.  Dec.  279; 
WhiUoek  ▼.  Crew,  28  Oa.  289;  Harding  v.  LarHn,  41  Dl.  413;  Wood  v.  KSmffo- 
ton  Coal  Co,,  48  111.  356;  PhUUpB  v.  Rdeherl,  17  Ind.  120;  Burton  v.  Boeds, 
20  Ind.  87;  Cindnnaa  etc  JR.  B.  Co.  v.  Pearee,  28  Ind.  502;   WUUamsom  v. 
Tett,  24  Iowa,  138;  Stebbiru  r.  Wolf,  33  Kan.  766;  Cox  v.  Strode,  2  Bibb,  27S; 
6  Am.  Dea  603;  Penee*$  Htin  ▼.  DuvaiTe  Heirs,  9  K  Mon.  48;  Boberieom 
V.  Lemon,  2  Bush,  301;  Crwfield  v.  Storr,  36  Md.  129;  Devine  v.  Le^  88 
Minn.  24;  Pluppa  v.  TarpUy,  31  Miss.  433;  Dick$on  v.  Desiri'M  AdnCr,  23 
Mo.  151;  66  Am.  Dec.  661;   Huichitu  v.  Boundtree,  77  Ma  500;  Lamberi 
w.  Bstes,  99  Mo.  604;  Taylor  v.  HoUer,  1  Mont  688;  DaUon  ▼•  Bowker, 
8  Nev.  190;  Drew  v.  Towle,  80  N.  H.  531;  Foeter  v.  Thompson,  41  N.  H. 
873;  Wimtepiseogee  Paper  Co.  v.  Baton,  65  N.  Q.  13; .  HohneB  r,  Smnid^m, 
15  N.  J.  L.  313;  Moi-rU  v.  Bowan,  17  N.  J.  L.  304;  Staate  ▼.  Ten  Bydfs 
Bx*re,  3  Caiaes,  111;  2  Am.  Deo.  254;  Pitcher  v.  Lifringeton,  4  Johns.  1| 
4  Am.   Dec   229;   Bennet  ▼.  Jenkins,  18  Johns.  60;  Kinn^  v.  WatU,  14 
Wend.  38;  Williams  v.  Beeman,  2  Dev.  483;  West  ▼.  West,  76  N.  C.  46t 
Clari  V.  Parr,  14  Ohio,  118;  45  Am.  Dea  529;  Lloyd  v.  Qtdmby,  6  Ohio  St 
262;  Caihcart  v.  Bowman,  5  Pa.  St  317;  Bi^wn^.  Dickson,  12  Pa.  St  372;  M^ 
Clure  V.  OambU,  27  Pa.  St  288;  Cox  v.  Henry,  82  Pa.  St  18;  Fmrnum  r. 
Blmore,  2  Nott  k  McC.  189;  Lowmnce  v.  Bobertson,  10  Rich.  8;  BUioU  t. 
Thompson,  4  Humph.  99;  40  Am.  Dea  630;  Mette  v.  Dots,  9  Lea,  93;  Bromn 
V.  Hearon,  66  Tex.  63;  StotU  v.  Jackson,  2  Rand.  132;  Lowthsr  v,  Ommmni- 
wealUi,  1  Hen.  k  M.  202;  Jackson  v.  Turner,  5  Leigh,  119;  CUek  ▼.  Qreen,  71     \ 
Va.  827;  Mclnnis  v.  Lyman,  62  Wis.  191;  Conrad  r.  Trustees  qf  DruUs' Oramd 
Qrooe^  64  Wis.  258.    The  reasons  for  tlie  adoption  of  this  rak  of  damagw 
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w  ably  piMitei hj  ggnl>  OL  7.,  deUrering  the  cypinioii  of  tiM  oonrt  in  the 
leadlag  €Me  ia  N«w  Tofk  of  iStooft  t.  Tern  J^«  Bx'rt,  S  Ckinea,  111,  t 
Am.  Deis.  154^  aid  by  Yea  Neea,  J.,  Spencer,  J.,  and  Kent»  a  J.,  in  the 
OMO  of  PUektr  r.  LkbtgMom  4  Johna.  1|  4  Am.  Deo.  229.  In  the  eUtee  of 
Oonneotaonl^  liaino,  Mniachwetti,  and  Vermont^  a  different  mle  wee 
adopted  at  an  early  date  and  it  still  adhered  ta  In  those  etates  the  oonrts 
hold  that  the  eorrect  measnre  of  damages  for  a  total  breach  of  warranty  of 
title  is  the  Talne  of  the  land  at  the  date  of  the  enction,  with  interest  and 
the  oosti  and  expenses  of  the  snit  in  which  the  injared  party  hss  been 
erieted:  fforqford  v.  Wriffhi,  Kirby,  3;  1  Am.  Deo.  8;  SlirUng  t.  Put,  14 
Goon.  245;  Cuahman  ▼.  Blanehard,  2  GreenL  266;  11  Am.  Deo.  76;  WiWam^ 
mm  T.  WaUammm^  71  Me.  442;  O&re  t.  Brazier^  3  Masa  623;  8  Am.  Dec  182; 

ITymaa  t.  BaUard,  12  Mass.  804;  ^orfoii  ▼.  Babcoek,  2  Met.  610;   WhUe  t. 

WJkHne^^  8  Met  81;  Ceeconl  v.  Bodden,  147  Mass.  164;  Drurp  v.  Chipmem, 
1  D.  Ghipw  110;  1  Am.  Deo.  704;  Keder  t.  Wood,  30  Vt.  242;  Smith  v. 
SpragMe,  40  Vt.  43.  Under  the  mle  in  these  cases  the  valae  of  the  improve- 
ments made  by  the  erioted  tenant  is  incloded  in  the  damages.  It  will  be 
seen  by  refereooe  to  the  note  to  iledtlem  t.  Baie»f  09  Am.  Deo.  73,  that  the 
rale  of  damages  in  case  of  a  breach  of  warranty  of  title  adopted  in  most  of 
the  statee  is  the  same  as  that  everywhere  applied  in  case  of  a  breech  of 
aorenant  of  eeisin  or  good  right  to  convey,  and  meet  of  what  is  there  written 
is  applicable  to  the  present  discnsdon. 

DaMAOiB  Rkootsbablb  m  Case  ov  Partial  Bvicnoif .  —  Where  the 
•rtction  is  partial,  the  damages  will  bear  the  same  proportion  to  the  whole 
ooosideration  paid  when  that  is  taken  as  the  measure,  or  to  the  whole  valoe 
of  the  property  at  the  time  of  eviction  when  it  is  taken  as  the  measnre, 
that  the  iralae  of  the  part  to  which  the  title  fails  bears  to  the  whole  prt»m- 
ieee,  estimated  at  the  price  paid,  or  at  the  value  at  the  time  of  eviction,  as 
the  ease  may  be:  1  Sedgwick  on  Damages,  7th  ed.,  339;  Or^n  v.  BepnoldM, 
17  How.  609;  Major  v.  Dtmnavani,  25  IlL  262;  PhiUipi  v.  Bekhert,  17  Ind. 
129;  Mioekke  v.  Bam(^  62  Iowa,  628;  Dougherty  ▼.  Duvair$  Heu%  9  R  Mon. 
67;  Hunt  v.  Orwih  17  a  Mod.  73;  Cwndl  v.  Jackton,  3  Cush.  606;  BoyU  ▼. 
3dwardt,  114  Mass.  373;  Long  v.  Sinclair,  40  Mich.  569;  Dalton  v.  Bowker^ 
8  Hev.  190;  Whmepiaeoget  Paper  Co,  v.  Batom,  66  N.  H.  IS;  Adam»  v.  Oon- 
eesr,  22  Ann,  424;  WUUanu  v.  Beeman,  2  Dev.  483;  Khtg  v.  PyU,  8  Serg.  k 
R.  166;  Beaupkmd  ▼.  McKeen^  28  Pa.  St.  124;  AugUn  v.  MeKinney,  6  Lea, 
488;  Afette  v.  J>om,  9  Lea,  93;  Kenney  v.  Norton,  10  Ueisk.  388;  WfuUinan  v. 
Hirok,  87  Tenn.  613;  Baine$r.  CaUoway,  27  Tex.  67S.  If,  however,  a  specific 
price  was  paid  for  several  parcels,  then  only  the  specific  price  paid  for  the 
parcel  loot  can  be  recovered  as  damages:  Dimmiek  v.  IxKhwood,  10  Wend. 
142.  And  where  a  grantor  conveys  a  tract  of  land  with  warranty,  of 
which  he  owns  only  an  equal  undivided  half,  one  half  of  the  consideration, 
or  value,  can  be  recovered:  Downer  v.  Smith,  38  Vt  464. 

DaMAOIS    RlOOTBRABLB    WHSRB    GrAMTU     PUBCHAaV     OUTSTAIIDIVO 

Trijl  —  Where  the  warrantee  or  his  grantee  in  goo<l  faith  buys  in  an  out- 
standing paramount  title,  he  may  recover  as  damages  what  he  paid  for  such 
paramount  title,  provided  it  does  not  exceed  the  price  paid  to  the  warrantor, 
together  with  interest  on  what  he  paid  from  the  date  of  its  payment:  CoUier 
V.  Cowger,  62  Ark.  322;  McOarp  v.  Haatingn,  39  Cal.  360;  Amoe  v.  Coeby,  74 
Oa.  793;  Clapp  v.  Herdman,  25  111.  App.  509;  Burk  v.  ClemenU,  16  Ind.  132; 
8mU  T.  Iowa  Homeetead  Co,,  59  Iowa,  701;  B*)yer  v.  Foeter,  62  Iowa,  321; 
Hooper  r.  Sac  Co.  Bank,  72  Iowa,  280;  Andrews  v,  Appel,  22  Hun,  429;  Coi» 
drey  v.  OoU,  44  N.  Y.  382;  4  Am.  Rep.  690;  Price  v.  Deal,  90  N.  C.  29a 
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IwnaMgnCt  wsm  ahd  iob  What  Txmb  Bsootbeaiu.  —  Wh«w  »  parw 
ehaaer  hM  noeived  reate  and  prafite,  these  fire  pMBvmed  to  be  eqaiveleat  to 
interest  on  the  money  he  has  paid  for  the  lead.  la  irttiiiitiim  his  damaffM;, 
therelon^  inkorest  is  allowed  to  him  only  tor  the  time  for  whioh  he  lias  loot 
the  reuto  and  profits^  or  for  whioh  he  is  aoeonntahle  for  them  to  the  owimt 
of  the  fanmoont  tiUe:  CoOier  v.  Cawffer,  62  Ark.  S22;  Wkidock  t.  Orem, 
28  Ga.  S89;  ffofdimg  r.  Zarti*,  41  DL  413;  SiMmt  r.  Woif,  38  Kan.  706; 
Da^crth  T.  8mMK  41  Kao.  146;  Thompton  r.  Jama,  11  B.  Mon.  865;  ^itfcA- 
MM  V.  JSomuUrte,  77  Mo.  500;  Ckuicr.  Parr,  14  Ohio^  118;  45  Am.  I>ee.  629; 
Cox  r.  Hemrif,  32  Pa.  St.  18;  MeUe  v.  Dom,  9  Lea»  83;  Brow»  r.  Hmnm,  66 
Tex.  63;  ITini  ▼.  i^Axuiman,  36  Vt.  210. 

Attoritxt's  Fkxs,  whxthxb  Rbootbrabls  as  Damaob.— OntheqiMs. 
tion  of  the  allowance  of  attorney's  fees  in  the  action  in  which  the  iajnred 
party  is  evicted,  there  is  a  decided  conflict  in  the  authorities.  la  the  fol* 
Idwing  oases  attorney's  fees  were  held  to  be  recoverable:  Lemith§y,  Camdngp 
83  Gal.  299;  Harding  r.  Larkin,  41  111.  413;  RoberUom  v.  Lemon,  2  Bnsh,  801; 
Taylor  v.  Hotter,  1  Mont  688;  DaUon  v.  Bowker,  8  Nev.  190;  Lane  ▼.  /Wty^ 
81  Ohio  St.  574;  Keeler  ▼.  Wood,  80  Vt.  242;  Smith  r.  Spragve.  40  Vt.  43. 
In  the  following  eases  it  was  held  that  attorney's  feee  should  not  be  allowadt 
WUl^aimB  V.  LAkme,  14  La.  Ann.  757;  LaU  v.  Armorer,  14  La.  Ann.  826; 
Hoknee  t.  Sinniehon,  15  N.  J.  Ia  813;  Jeier  v,  Oknn,  9  Rich.  374;  Mk  parte 
Lynch,  25  S.  C.  193;  WiOiams  v.  Burg,  9  Lea»  455. 

Damages  Rxoovebablx  bt  Rsmotx  yBNi>xx. — So  far  as  we  have  been 
able  to  find,  there  are  bat  eight  states  in  which  the  question  as  to  what  dam- 
ages a  remote  vendee  may  recover  in  an  action  against  his  remote  vendor 
for  breaoh  of  warranty  of  title  has  been  directly  passed  upon,  and  they  are 
equally  divided  on  the  question.  Li  Maryland,  Minnesota,  North  Carolina^ 
and  Tennessee,  it  is  held  that  the  remote  vendee  can  only  recover  what  he 
has  paid  to  his  own  vendor,  with  interest  and  costs:  Criefield  v.  Stnrr,  86 
Md.  129;  11  Am.  Rep.  480;  Jfoors  v.  FranhmJiM,  25  Minn.  540;  WUliame 
V.  Beeman,  2  Dev.  483;  Markkuid  v.  Crump,  1  Dev.  ft  B.  94;  27  Am.  Deo. 
?80;  MeUe  v.  Dow,  9  Lea,  93;  Whilaman  v.  Hirsh,  87  Teim.  518.  In  Iowa, 
Kentucky,  Mississippi,  and  South  Carolina,  it  is  held  that  he  can  recover  the 
full  amount  of  the  consideration  received  by  the  remote  vendor,  with  in- 
terest and  coots:  Miechhe  v.  Banghn,  52  Iowa,  528;  Dougherty  v.  Duvalfe 
HtSre,  9  R  Mon.  57;  JLowranM  v.  Roberieon,  10  Rich.  8.  The  sabjeet  is  so 
fully  discussed  in  the  principal  ease  that  its  further  consideration  here  is  an- 
necessary. 

Damages  nr  Case  ov  Exohangb  ov  Lands.  —When  lands  are  exchanged, 
and  the  title  to  one  of  the  tracts,  which  in  the  exchange  between  the  par* 
ties  was  conveyed  with  general  warranty,  fails,  a  recovery  may  be  had 
against  the  grantor  for  the  value  of  the  land,  with  interest  and  costs,  and 
the  value  fixed  and  agreed  upon  at  the  time  of  the  exchange  will  be  taken 
to  be  the  true  measure  of  the  damages  recoverable:  WhUe  v.  Street,  67  Tex. 
177.  So  where  the  oonsideration  is  personal  property,  it  is  proper  to  take 
the  value  which  the  parties  put  upon  it  at  the  time,  rather  than  its  real 
value:  WiUiameon  v.  Tett,  24  Iowa,  138, 
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L0WBN6TEIN  ft  Bros.  v.  Bbw  &  Ga 

ps  MntiMiiTi.  »&] 
Ipboltbut  Mbbohakt  hot  Liabls  to  ARAamnirv  lom  Bmnnia  Con  mm 
OUT  ov  ScAXB  WHm.  —An  intolvent  merohant  rending  in  MiinMippi 
doM  not  mbjaot  biniself  to  attachment  by  shipping  to  hie  oommiaaion 
lerchant  in  another  state  cotton  to  be  there  sold  and  the  proceeds  ap- 
plied to  the  payment  of  a  debt  dne  to  the  latter,  where  tho  debt  ez'weda 
Hm  Tmhio  of  the  cotton  so  shipped. 

Pbooskdihgs  in  attachment  iDstituted  by  B.  Lowenstein  ft 
Bros,  against  J.  T.  Bew  ft  Co.  The  defendants  traversed  the 
ftttachment.  and  a  trial  was  had,  resulting  in  a  verdict  and 
judgment  for  the  defendants,  from  which  plaintiffs  appealed. 
On  the  trial  it  was  shown  that  Bew  ft  Co.  had  shipped  out  of 
the  state  to  Chaffie  and  Powell  of  New  Orleans  about  six  hun- 
dred bales  of  cotton,  and  that  after  shipping  this  cotton  they 
did  not  have  enough  property  in  this  state  to  pay  their  debts. 
But  the  defendants  showed  that  the  cotton  was  shipped  in 
porsnanoe  of  a  trust  deed  made  by  them  to  Chaffie  and  Powell, 
and  that  the  value  of  the  cotton  was  less  than  the  indebted- 
ness due  to  Chaffie  and  Powell  under  the  trust  deed. 

Rfi$h  and  Chrdnerj  A.  H.  Langino^  and  A.  H.  WhUfiM^  far 
the  appellants. 

NugnU  and  MeWiUief  for  the  appellees. 

CooPEB,  J.  The  controlling  question  in  this  case  is,  whether 
an  insolvent  merchant  residing  in  this  state  subjects  himself 
to  attachment  by  shipping  to  his  commission  merchant  in 
another  state  cotton  to  be  there  sold  and  the  proceeds  ap- 
plied to  the  payment  of  a  debt  due  to  such  commission  mer- 
chant, the  debt  exceeding  the  value  of  the  cotton  so  shipped. 
The  circuit  judge  instructed  the  jury  that  such  circumstances 
were  not  ground  for  attachment  under  the  second  clause  of 
eection  2415  of  the  code,  which  subjects  to  attachment  one  who 
''has  removed  or  is  about  to  remove  himself  or  his  property 
out  of  this  state,''  and  we  think  correctly  so  ruled.  A  literal 
construction  of  the  statute  would,  it  is  clear,  subject  one  to 
attachment  under  the  circumstances  named;  but  it  was  set- 
tled at  an  early  day  in  this  state  that  the  **  removal "  of  per- 
son or  property  within  the  meaning  of  the  law  must  be  such 
as  to  impair  or  jeopardize  the  remedy  of  creditors  for  the  col- 
lection of  their  debts.  It  is,  of  course,  impossible  to  specify 
in  advance  exactly  what  Ihcts  would  place  a  defendant  within 
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or  without  the  operation  of  the  etatate,  bnt  the  principle 
wliioh  controls  is  distinct  and  simple.  The  difficulty  is  the 
common  one  ct  applying  it  to  the  Cacts.  An  examination  of 
the  decisions  in  this  state  and  some  of  those  elsewhere  will 
illustrate  the  uniformity  with  which  the  courts  ha?e  adhered 
to  the  principle  of  protecting  the  rights  of  creditors,  and  lim- 
ited the  language  of  statutes  to  this  purpose  and  end.  In 
Maniagm  y.  OaddU^  87  Miss.  4S8|  the  debtor  was  about  to 
remove  a  considerable  portion  of  bis  property  from  the  state, 
but  retained  in  it  ample  property  subject  to  execution  for  the 
payment  of  all  his  debts.  The  trial  court  held  that  he  was 
not  subject  to  attachment,  and  examining  the  subject  the 
court  said:  '^The  object  of  the  statute  allowing  attachments 
for  debts  is  to  afford  the  creditor  a  security  for  his  debt  in 
case  the  debtor  is  about  to  remoye  his  property  out  of  this 
state,  so  as  to  deprive  the  creditor  of  the  collection  of  his  debt 
in  this  state.  The  principle  upon  which  the  statute  proceeds 
is  the  danger  of  loss  of  the  debt  by  the  removal  of  the  de- 
fendant's property;  and  this  reason  fails,  and  the  remedj 
provided  by  the  statute  plainly  does  not  apply,  when  the 
debtor  is  removing  a  part  of  his  property,  but  does  not  re- 
move 07  intend  to  remove  another  part  of  it,  subject  to  the 
payment  of  the  debt,  amply  sufficient  to  satisfy  it,  and  acces- 
sible to  the  creditor's  execution,  and  such  portion  of  his  prop- 
erty remains  in  his  possession  openly  subject  to  execution. 
For  when  property  to  such  an  amount,  and  so  situated,  re- 
mains in  the  possession  of  the  debtor,  and  is  not  about  to  be 
removed  from  the  state,  it  could  not  be  justly  said  that  the 
creditor's  debt  would  be  in  danger  of  being  lost  by  the  re- 
moval of  another  part  of  the  debtor's  property  from  the  state." 
In  Myer$  v.  Farrell,  47  Miss.  282,  and  Piekard  v.  SamueU^  64 
Miss.  822,  the  principle  of  Montague  v.  Oaddit^  87  Miss.  468» 
is  reaffirmed.  In  Stephenson  v.  Sloan^  65  Miss.  407,  there 
was  a  delivery  by  the  debtor  of  certain  cotton  to  the  creditor, 
to  be  by  him  shipped  out  of  the  state  and  sold,  and  out  of  the 
proceeds  of  sale  to  pay  the  debt  due,  the  balance  to  be  re- 
turned to  the  debtor.  The  debt  there  was  less  than  the  value 
of  the  cotton;  and  since  the  transaction  was  in  effect  to  send  the 
property  beyond  the  state  to  be  converted  into  money,  a  part 
of  which  was  to  return  to  the  debtor,  it  was  held  ground  for 
attachment  Haber  v.  NassiUe^  12  Fla.  689,  rested  upon  foots 
almost  identical  with  Montagw  v.  Qaddie^  87  Miss.  468,  and 
the  same  conclusion  was  reached  as  in  tiiat  case.    Mack  y. 
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lIcDanuH^  2  McCrary,  198,  was  a  case  in  which  an  insolyent 
merchant  converted  his  property  into  cotton,  and  shipped  the 
same  out  of  the  state  for  sale.  This  was  held  ground  for  at- 
tachment. That  case,  it  will  be  seen,  is  similar  in  its  facts  to 
'  Stephenson  t.  Sloan^  65  Miss.  407,  the  controlling  facts  in  each 
being  that  the  sending  of  the  cotton  beyond  the  state  was  but 
a  step  in  the  process  of  conyerting  it  into  money  to  be  returned 
to  the  debtor,  whereby  it  would  be  withdrawn  from  seisuro 
under  execution. 

We  cannot  yield  our  assent  tor  the  suggestions  of  counsel 
that  since  it  is  lawful  for  an  insolvent  debtor  to  convert  his 
property  into  money  in  this  state  in  the  usual  course  of  trade, 
and  without  a  fraudulent  purpose,  he  may  also,  in  like  usual 
course  of  business,  remove  it  beyond  the  state,  to  be  there  con* 
verted  into  money  to  be  returned  to  him  in  this  state.  The 
statute  regulating  attachment  is  materially  different  in  respect 
to  the  two  transactions.  A  debtor,  though  insolvent,  may 
lawfully  convert  his  property  into  money  or  evidences  of  debt 
in  this  state,  unless  his  intent  in  so  doing  is  to  place  it  beyond 
the  reach  of  creditors.  It  is  only  the  fraudulent  conversion 
of  property  into  money  in  the  state  that  subjects  the  debtor  to 
attachment  On  the  other  hand,  the  statute  expressly  declares 
that  the  removal  of  property  from  the  state  is  ground  of  at- 
tachment. It  is  not  necessary  that  the  removal  shall  be  with 
a  fraudulent  purpose,  for  the  mere  removal  either  withdraws 
the  inroperty  from  subjection  to  the  claims  of  creditors,  or 
Imposes  on  them  the  necessity  of  going  without  the  state  to 
•abject  it  It  cannot  be  permitted  a  man  to  do  what  the  law 
fiirbids  to  be  done,  because  either  of  a  course  of  business  or  of 
the  inconveniences  which  may  result  from  a  conformity  to 
to  law.  But,  as  was  forcibly  said  by  Caldwell,  J.,  in  Mael  v. 
MfcDafiidf  2  McCrary,  198,  it  does  not  lie  with  an  insolvent  to 
daim  the  benefit  of  a  course  of  business  applicable  to  solvent 
merchants.  If  insolvent  merchants  are  accustomed  to  send 
their  cotton  out  of  this  state  to  be  converted  into  money  to  be 
thereafter  returned  to  or  controlled  by  them,  it  is  a  course  of 
business  that  subjects  each  of  them  to  attachment  A  multi* 
tude  of  precedent  wrongs  cannot  justify  another  and  later  oi^e. 
But,  as  we  have  said,  it  is  not  every  removal  of  property  from 
the  state  that  will  warrant  an  attachment  A  temporary  re- 
moval of  property  in  good  faith,  really  and  apparently,  a  re* 
moval  of  exempt  property,  or  the  removal  of  a  portion  of  one's 
estate^  leaving  in  the  state  ample  visible  property  to  answer 
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the  demands  of  all  creditors,  while  within  the  letter  of  the 
statute,  would  not  be  covered  by  it,  for  the  reason  given  in 
Montague  y.  OaddU^  37  Miss.  453,  that  it  applies  only  to  such 
removals  as  impose  danger  of  loss  to  creditors.  To  subject  a 
debtor  to  attachment  under  the  circumstances  of  the  presei^ 
case  would  be  to  impose  a  penalty  upon  him  for  doing  what 
the  law  approves.  The  cotton  shipped  by  the  defendants  was 
of  far  less  value  than  the  debt  it  was  consigned  to  pay.  No 
creditor  could  by  possibility  be  injured  by  the  fact  that  it  was 
to  be  sold  beyond  the  state,*  and  its  proceeds  there  applied  to 
debts  equally  binding  upon  the  debtors  as  were  those  of  other 
creditors.  If  the  shipments  had  been  for  the  purpose  of  con- 
version into  money  to  be  returned  to  the  debtors,  thereby  put* 
ting  it  within  their  power  to  pay  it  to  creditors  or  to  convert 
it  to  their  own  use,  there  would  have  been  danger  of  loss  to 
creditors,  as  in  Stephenson  v.  Sloan^  65  Miss.  407;  and  this 
danger  of  loss  would  have  brought  the  transaction  within  the 
condemnation  of  the  statute.  In  the  absence  of  such  con- 
ditions, the  principle  announced  in  Montague  y.  Oaddie,  37 
Miss.  453,  controls,  and  the  court  below  was  correct  in  so 
ruling.  We  consider  it  unnecessary  to  say  more  in  reference 
to  the  other  errors  assigned  than  that  we  have  considered 
them  and  find  nothing  of  error  therein. 
The  judgment  is  affirmed. 


Attachmbnt — Rbmovhto  €k>0DS  vrom  Stats. — To  mthoriaft  aa  attech- 
ment  on  the  ground  that  defendant  has  remored  his  properly  out  of  the  ttato^ 
it  must  appear  that  be  has  not  sufficient  proper^  left  in  the  state  subject  to 
ezeontion  to  satisfy  plaintiff's  claim,  and  also  that  the  collection  of  plain* 
tiff's  daim  wUl  be  endangered  by  delay  in  obtaining  judgmeuti  or  a  nuUa 
bona  return;  Francis  r.  BurneU^  84  Ky.  23.  The  shipping  of  cotton  by  de* 
fendant  from  the  state  by  the  usual  method,  with  an  honest  purpose  of  trader 
having  sufficient  property  still  in  the  state  to  pay  his  debts,  does  not  ooa* 
stitute  a  ground  of  attachment  against  him:  Stewart  t.  Oole,  46  Ala.  64$. 
En  accord  with  the  principal  case  is  Rice  r,  Periuis,  40  Ark.  ISJ,  in  which 
the  court  held  that  the  shipping  of  cotton  by  an  insolvent  debtor  to  a  credi* 
tor  in  another  state,  to  be  applied  in  payment  of  a  debt  due  the  latter,  no 
fraud  being  intended,  would  not  aathorise  tbo  issue  of  an  ttttaohment  against 
the  debtor* 
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Campb  f^.  Sauoibb. 

«i4  tibs  hid  of  the  piiroh»Mr,  where  the  Mle  ia  for  0Mb«  it  noli  demand- 
•hli  vittl  noh  ooafiraatioa.  Where,  therefore,  a  pnrohaeer  at  raoh  a 
■ale  refnaes  to  pay  the  amount  of  his  bid,  and  the  oomouuioner  there- 
upon  readvertiaet  and  resells  the  land  for  a  lower  pvio€^  and  roporta  all 
tho  faeta  to  the  oourt^  which  ratiiloaMid  approval  tho  r>ial%  no  acjbion 
ii  nuuntainabla  againoft  hioa  by  reason  of  his  bid;  for  he  was  not  in  de- 
lailk  Under  snch  circumstances^  the  sale  most  be  bold  to  have  been 
abandoned  before  its  coosnmmation^ 

AcnoN  to  veoover  the  difference  between  the  defendftnt's 
Ud  at  a  judicial  Bale  of  land  and  the  amount  obtained  for  the 
•ame  on  a  resale.  A  commieaioner  waa  appointed  by  the  cban* 
^ery  court  in  a  partition  proceeding  to  sell  certain  lands  and 
divide  the  proceeds  among  the  owners.  At  the  sale  under  the 
decree^  Campe  was  the  highest  bidder,  and  the  property  was 
atruck  off  to  him,  but  he  refused  to  pay  bis  bid.  The  com* 
ittiasioQer  did  not  then  report  to  the  court,  but  several  weeks 
later,  without  any  other  order,  he  readvertised  and  resold  the 
lands  at  a  lower  price.  No  deed  was  tendered  to  Campe,  nor 
waa  he  cited  to  appear  and  show  cause  why  he  refused  to 
•comply  with  his  bid,  or  why  a  resale  should  not  be  made  at 
his  risk.  The  commissioner  reported  all  the  facts  to  the  next 
term  of  the  eourt»  whereupon  it  confirmed  the  last  sale,  and 
Erected  deeds  to  be  executed  to  the  purchasers.  The  origi- 
nal owners  then  brought  this  action,  and  recovered  a  verdict 
-and  judgment,  from  which  the  defendant  appealed. 

EUioU  Eendenar^  for  the  appellant. 

T.  8.  Ford  and  E.  J.  Bowers,  for  the  appellee. 

Campbsll,  J.  This  case  presents  several  questions,  tot  as 
one  of  them  is  decisive  of  the  controversy,  we  confine  our  ax« 
amination  and  decision  to  it  Did  the  commissioner  for  the 
aale  of  the  land  have  the  right  to  resell  it  as  be  did?  and  is 
<7ampe  liable  in  this  action  for  the  difference  in  what  the  land 
was  bid  off  for  at  the  first  sale  and  the  second?  The  efforts 
of  counsel  and  ourselves  have  fiiiled  te  produce  a  single  prece- 
-dent  for  snch  an  action.  The  nearest  approach  to  it  is  Mount 
V.  Brown^  83  Miss.  506,  69  Am.  Dec.  362,  cited  by  counsel  for 
the  appellee.  That  ie  an  action  by  an  administrator,  who 
eold  a  negro  at  public  outcry,  and  upon  the  refusal  of  the 
highest  bidder  to  comply  with  the  terms  of  the  sale,  imme* 
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diately  resold  to  the  highest  bidder,  and  sued  the  first-men* 
tioned  bidder  for  the  difference  between  his  bid  and  the  lower 
price  for  which  the  property  went  on  the  resale,  and  he  waa 
held  to  be  entitled  to  recover.  We  would  follow  that  case 
upon  a  similar  state  of  facts,  bnt  the  case  before  us  is  widely 
different,  resulting  from  the  difference  between  real  and  per- 
sonal property,  and  the  modes  of  dealing  with  them.  The  set- 
tled doctrine  in  this  state,  as  elsewhere,  with  respect  to  judicial 
sales  of  land,  such  as  this  was,  is,  thst  the  court  is  the  ven- 
dor, through  the  commissioner  as  its  representative^  and  that 
the  sale  is  not  complete  until  it  has  been  oonfirmed  by  the 
court;  and  from  this  it  results  that  the  money,  where  the  sale 
is  for  cash,  is  not  demandable  until  confirmation  of  the  sale 
by  the  court  Until  then,  no  conveyance  should  be  made  to 
the  purchaser,  who  must  be  ready  to  fulfill  his  contract  when 
the  court  confirms  the  sale,  and  has  until  then  to  do  it; 
Tooley  v.  Oridley^  8  Smedes  &  M.  493;  41  Am.  Deo.  628; 
Sanders  v.  Dowell^  7  Smedes  &  M.  206;  Otnaan  r.  /ones,  10 
Smedes  A  M.  164;  HenderBon  v.  Herrod^  23  Hiss.  484;  Ooid* 
ter  V.  Herrod,  27  Miss.  685;  Mitehell  r.  Harri$^  48  Miss.  814; 
Redus  V.  Hayden,  43  Miss.  614;  StaU  r.  Ci»,  62  Miss.  786; 
Daniell's  Chancery  Pleading  and  Practice,  *1274  et  seq.; 
12  Am.  &  Eng.  Ency.  of  Law,  219;  Cruikshanh  v.  Luttrell,  67 
Ala.  818. 

The  course  for  the  commissioner  was  to  report  to  the  court 
the  sale  he  made,  and  to  let  the  court  deal  with  the  buyer, 
for  which  it  had  ample  power:  Daniell's  Chancery  Pleading 
and  Practice,  *1281;  2  Jones  on  Mortgages,  sees.  1642  et 
seq.;  note  to  MowU  v.  Brown^  69  Am.  Dec.  869.  As  this 
course  was  not  pursued,  but  the  commissioner  readvertised 
and  resold  the  land,  and  reported  his  action  to  the 'court, 
which,  with  information  by  the  report  that  the  land  had  been 
bid  off  by  Campe,  who  refused  to  stand  by  his  bid,  ratified 
and  approved  the  resale  by  the  commissioner,  the  sale  to 
Campe  must  be  held  to  have  been  abandoned  before  its  con- 
summation, and  no  action  is  maintainable  against  him  by 
reason  of  his  bid.    He  was  not  in  default. 

The  case  of  HuUan  v.  WiUiams,  86  Ala.  608,  76  Am.  Deo. 
297,  cited  by  counsel  for  the  appellee,  shows  that  the  sale 
was  duly  reported  to  the  court,  which  ratified  the  sale,  and 
directed  a  resale  of  the  land  on  the  terms  of  the  first  sale,  at 
the  risk  of  the  party  who  was  the  highest  bidder  at  the  first 
sale,  and  had  refused  to  comply  with  the  terms  of  sale.   That 
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ease  is  an  aafbority  for  what  we  regard  as  tbe  correct  practice 
in  snch  oases. 

In  a  note  to  Mount  r.  Brown^  88  Miss.  666,  on  p.  869,  69 
Am.  Dec,  it  is  laid  down  that,  besides  the  modes  of  enforcing 
the  bidder's  liability  by  the  court  making  the  sale,  there  are 
two  remedies  at  law,  and  that  an  action  at  law  may  be 
broaght  npon  the  purchaser's  notes  or  bonds  given  for  the 
payment  of  the  purchase-money,  and  that  the  '*  officer  of 
the  court  who  makes  the  sale  may  sue  at  law  to  recover  the 
amount  bid,  or  the  deficiency  arising  upon  a  resale;  for  the 
remedy  in  equity  to  compel  by  summary  process  the  pur- 
chaser to  complete  his  purchase  or  pay  the  deficiency  on  a 
resale  is  cumulative,  not  exclusive";  and  Townshend  v.  Simon^ 
88  N.  J.  L.  239,  Shinn  r.  RoberU,  20  N.  J.  L.  436, 43  Am. 
Dee.  636,  and  two  Louisiana  cases,  are  cited  in  support  of  the 
last-mentioned  proposition. 

There  can  be  no  dispute  as  to  the  other,  viz.,  that  an  action 
at  law  is  maintainable  by  the  payee  of  a  note  or  bond,  but 
the  cases  cited  for  the  last  do  not  decide  anything  more  than 
that  the  officer  who  made  a  sale  upon  the  condition,  in  writ- 
ing, among  others,  "  that  if  the  purchaser  fail  to  comply  with 
the  conditions  of  sale,  the  property  would  be  resold,  and  the 
former  purchaser  held  liable  for  all  losses  and  expenses,''  etc.. 
could  maintain  an  action  against  one  who  bid  off  the  property, 
and  signed  at  the  foot  of  the  conditions  of  sale  a  written  ac- 
knowledgment of  his  purchase,  and  afterwards  refused  to 
complete  the  purchase  by  accepting  a  deed  and  paying  the 
purchase-money,  to  recover  the  difference  between  his  bid  and 
the  price  realised  at  the  second  sale,  etc. 

This  is  merely  to  assert  that  one  of  the  parties  to  a  written 
contract  may  sue  the  other  for  its  breach,  to  which  we  assent; 
but  the  cases  cited  do  not  maintain  the  right  of  action  in  the 
case  we  are  considering.  The  cases  cited  as  being  in  the 
Louisiana  reports  rest  upon  statutory  regulations,  and  may 
be  laid  out  of  view.  In  12  Am.  A  Eng.  Ency.  of  Law,  234,  is 
the  same  statement  found  as  in  69  American  Decisions,  and 
quoted  above,  and  the  case  of  Tor/mshend  v.  Simon^  88  N.  J.  L.. 
289,  cited,  upon  which  we  have  already  remarked. 

It  may  seem  incongruous  to  sustain  an  action  by  a  sheriff^ 
or  an  administrator,  in  the  state  of  case  disclosed  by  Mount  v.. 
Brown^  83  Hiss.  666,  69  Am.  Dec.  862,  or  upon  the  facts  ini 
the  New  Jersey  cases,  and  to  refuse  to  do  it  in  the  state  of 
case  here  presented;  but  it  is  a  corollary  from  the  established 
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doctrine  hi  this  state,  and  in  other  states,  and  in  England, 
that  a  sale  like  this  is  not  conplete  until  confirmation,  and 
until  then  there  is  no  right  in  the  person  selling  to  oompleta 
the  sale  by  demanding  the  money,  and  making  a  convey ance» 
and  therefore  there  was  no  default  by  Campe,  and  the  subse- 
quent  action  of  the  commissioner  and  the  court  precluded  bis 
being  put  in  default,  and  thus  he  escaped  all  liability. 

There  is  no  advantage  in  having  a  right  to  sue  at  law  for  a 
difference  in  bids,  as  in  Mount  v.  Brown,  33  Miss.  666,  69  Am. 
Dec.  369,  because  the  power  of  the  court  making  the  sale  is 
ample  to  enforce  any  liability  of  the  bidder,  if  he  is  solvent, 
and  if  he  is  not,  a  recovery  against  him  at  law  would  b« 
fruitless,  except  to  impose  cost  on  the  party  suing. 

Reversed  and  remanded. 

Judicial  Salb — Nbcessitt  of  CoNFiitMATioir.  —  A  lale  by  the  eourt  of 
the  Unde  of  tlie  eetate  of  a  decedent  does  not  diveet  the  hein  of  title  until 
after  ooufirmation:  Oreenough  ▼.  Small,  137  Pa.  St.  132;  21  Am.  St  Rep.  859, 
and  note;  Apel  v.  Kelaey,  52  Ark.  341;  20  Am.  St  Rep.  183.  After  eonfirm*- 
tion  of  a  chanoery  aale,  the  title  ie  in  the  pnrchaaer:  Ihmiom  ▼.  Apcodt,  5 
Sneed,  406,  78  Am.  Dec.  431,  end  note.  A  lale  nndera  decree  ie  net  ooo* 
elneiTe  nntU  oonfimed:  Taiflor  t.  Cooper^  IQ  Leigh,  317;  34  Aid.  Doo.  7t7| 
Mornm  t.  McGregor^  40  Ark.  67;  BarUng  ▼.  POert,  184  HI  607. 


Dabney  V.  Hudson* 

[68  M1M1S81PPI,  291] 

OfTiOKB  DM  Taoio,  Whq  u  NOT.  —  A  mere  intmder  lnti>  an  cAce^  notfng 
withont  color  of  right  <ind  without  recognition  1^  tbe  pnbUe^  eaanol 
be  regarded  as  an  officer  de  /aekK  Where,  therefore,  %  penoA  ehcteJ 
Jnetiee  of  tbe  peaoe  for  a  term  beginning  Jaanary  Oth,  wha  qnalifice 
and  reoeiTee  from  hie  predeceaeor  the  docknt  on  the  let  of  Jannarj,  — 
both  believing  the  term  to  begin  on  that  day,  —  isenee  a  writ  of  replevin 
on  January  4th,  the  writ  is  void,  and  its  iasnance  ii  not  the  net  ef  a  lit 
/ado  oflcer. 

The  opinion  statee  tbe  case. 
Perkins  and  Percy^  for  the  appellant 
McKentU  and  WaU^  for  tbe  appellee. 

Cooper,  J.  At  the  November  election  in  tbe  year  1889,  one 
Hughey  was  elected  a  justice  of  tbe  peace  for  tbe  tbird  district 
in  De  Soto  County  for  the  term  of  two  years,  to  begin  on  the 
first  Monday  of  January  thereafter.  One  Stewart  was  the 
predecessor  of  Hnghey,  and  he  continued  to  reside  in  tbe  dis- 
trict until  after  the  heginning  of  the  term  for  wliich  Hughey 
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had  been  elected,  — January  6,  1890.  Both  Stewart  and 
Hugbey  eeem  to  have  rested  under  the  belief  that  the  term 
of  Stewart  ended  and  that  of  Hugbey  began  on  the  firat  day 
instead  of  the  first  Monday  of  January;  for  on  that  day 
Stewart  delivered  and  Hughey  received  the  docket  belonging 
to  the  justice  of  that  district,  and  thereafter  Stewart  per- 
ibrmed  no  ofiScial  act  On  the  second  day  of  January,  1890, 
an  affidavit  was  made  before  Hughey  for  the  writ  of  replevin 
in  this  cause,  which  writ  was  issued  by  him  on  the  fourth  day 
of  Jaiuiary.  At  these  dates  Hughey  had  filed  his  bond  as 
a  justice  of  the  peace  for  the  term  for  which  he  had  been 
elected,  but  had  not  taken  the  oath  of  office. 

The  administration  of  the  oath  to  the  plaintiff  in  replevin 
for  the  writ  and  the  issuance  of  the  writ  were  the  first  and 
only  official  acts  done  by  him,  and  so  far  as  the  record  shows, 
no  part  of  the  public,  except  Stewart,  had  recognized  his 
claim  to  be  then  an  officer.  The  writ  was  returnable  on 
January  11th,  on  which  day  a  judgment  by  default  was  ren- 
dered by  Hughey  in  favor  of  the  plaintiff,  from  which  judg- 
ment the  defendant  appealed  to  the  circuit  court,  and  there 
moved  to  quash  the  writ  of  replevin  on  the  ground  that 
Hughey  was  neither  a  de  jure  nor  de  facto  officer  at  the  time 
of  its  issuance.  This  motion  was  submitted  on  an  agreed 
etate  of  facts,  the  substance  of  which  we  have  stated,  and  the 
court  overruled  the  motion.  This  action  raises  the  first  and 
principal  error  assigned. 

We  have  examined  many  decisions  upon  the  question  in- 
volved, and  find  in  the  general  discussion  of  the  subject  no 
little  confusion,  or,  to  be  more  accurate,  an  absence  of  clear 
and  definite  statement  of  what  is  or  is  not  sufficient  to  clothe 
one  professing  to  act  officially  with  the  character  of  a  de  facto 
officer.  Expressions  are  found  in  several  cases  to  the  effect 
that  there  must  be  a  colorable  appointment  or  election  to  the 
office  to  constitute  the  person  acting  a  de  facto  officer.  In 
Stale  V.  Carroll,  38  Conn.  449,  9  Am.  Rep.  409,  Butler,  C.  J., 
in  an  elaborate  and  careful  opinion,  examined  the  cases  so 
intimating  or  deciding,  and  demonstrates  the  error,  in  princi- 
ple, of  their  decisions,  and  also  shows  them  to  be  opposed  to 
the  decided  preponderance  in  number  of  English  and  Ameri- 
oan  cases. 

It  has  also  been  sometimes  suggested,  even  by  the  most 
distinguished  judges,  that  the  validity  of  the  act  of  one  claim- 
ing to  be  an  officer  cannot  be  inquired  into  in  a  collateral 
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controversy  between  third  persons,  because  the  officer  not 
being  a  party  to  the  proceeding,  it  would  be  unjust  to  him  to 
permit  his  title  to  be  put  in  issue  and  decided:  Pearson, 
C.  J,  in  Fowler  V,  Behee^  9  Mass.  231;  6  Am.  Dec.  62;  Ruffin, 
C.  J.,  in  Burke  v.  Elliott,  4  Ired.  355;  42  Am.  Rep.  142. 
But  it  is  clear  that  the  rule  rests  upon  no  such  foundation, 
for  if  it  did,  the  title  of  a  mere  usurper  could  not  be  contro* 
verted,  for  he  would  not  be  a  party  to  the  suit,  and  his  right 
differs  in  degree,  and  not  in  kind,  from  that  of  one  having  no 
right,  but  a  mere  color  of  right,  to  an  office.  The  true  and 
only  foundation  of  the  rule  is,  that  it  is  essential  for  the  pro- 
tection of  those  who  must  have  official  business  transacted, 
and  who  have  neither  the  time  nor  the  opportunity  to  inves- 
tigate the  title  of  the  incumbent  Finding  the  office  filled 
by  one  performing  its  duties  and  recognized  by  the  public  as 
the  true  officer,  those  having  occasion  for  his  services  may 
trust  to  the  facts  being  as  the  appearances  indicate  them  to 
be,  and  in  bo  doing  will  be  protected.  But  the  law  affords 
this  protection,  because  to  refuse  it  would  be  to  mislead,  to 
their  injury,  persons  who  in  good  faith  and  upon  reasonable 
grounds  believe  the  person  professing  to  be  an  officer  to  be 
such  in  fact  If  he  is  a  mere  intruder,  acting  without  color 
of  right  and  without  recognition  by  the  public,  no  one  should 
believe  him  to  be  an  officer  and  deal  with  him  as  such,  for 
no  one  can  reasonably  believe  a  fact  to  exist  for  which  he  has 
no  reasonable  grounds. 

On  the  facts  disclosed  by  this  record,  there  was  neither  a 
colorable  right  in  Hughey  to  the  office  of  justice  of  the  peace, 
nor  previous  or  other  performance  of  official  functions,  nor 
recognition  of  his  official  character  by  the  public,  or  any  part 
thereof.  He  was  a  mere  usurper,  and  it  was  the  fault  and 
folly  of  the  plaintiff  to  resort  to  him  for  the  issuance  of  the 
writ  of  replevin,  and  on  motion  the  same  should  have  been 
quashed. 

Reversed,  writ  of  replevin  quashed,  and  suit 


OwwaoKBa  db  Facto,  Who  Abb,  abd  Who  abb  not:  See  Oretghiom  ▼• 
OommonweaUh,  83  Ky.  142;  4  Am.  St.  Rep.  143;  note  to  Smiths.  BomUtna^ 
68  Am.  Rep.  440-443;  note  to  Hiidreik  ▼.  Mclnlirt,  19  Am.  Dee.  63-6^ 
One  who  enters  into  ea  office  vnder  color  of  title  is  ea  officer  de  fatbtK 
OarUal€  v.  Sagkurn,  84  Mich.  134;  Miifwd  SehoU  etc  t.  Poumet^  126  Ind. 
688;  Btate  t.  Xewb,  107  N.  0,  967.  One  who  is  a  mere  intrader  into  ea 
office  without  oolor  of  right  ie  not  an  officer  de  faOo:  State  ▼.  Ttt§^hr,  106 
K.  0.  196;  28  Am.  St.  Rep.  61,  and  note;  haUgren  v.  CampbeH  88  Miob. 
265;  81  Am.  St.  Rep.  557. 
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Babs  V.  Patterson. 

(68  MlBSissim,  tlO.] 

OsvRT — Balm  of  Goods  ojf  Credit  at  Ihoriasbd  Pbiob.hot  Usubioub 
WHXR.  —  A  oontraot  for  the  sale  of  goods  on  a  credit  of  thirty  days  al 
a  certain  price^  with  a  stipulation  that  if  they  are  not  paid  for  within 
that  time  the  price  shall  be  fifteen  per  cent  additional,  is  not  nsnriona. 
Bat  if  the  sale  is  in  fact  at  an  agreed  cash  price,  and  the  form  of  a  sale 
on  credit  is  resorted  to  for  the  purpose  of  evading  the  statute  against 
usary,  the  contract  will  be  declared  usurious.  In  such  case  the  jury 
should  bo  permitted  to  determine  whether  the  fifteen  per  cent  was  a 
part  of  the  price  to  be  paid  for  the  goods  if  payment  was  not  made 
within  thirty  days,  or  was  interest  illegally  resenred  on  the  price  en* 
tered  on  the  books  at  the  time  of  the  sale. 

Action  on  an  open  account.    The  opinion  Btates  the  case. 

T.  8.  Ford  and  Robert  Zmory,  for  the  appellant 

D.  M.  Wathint^  and  Calhoon  and  Oreenj  for  the  appellee. 

CooPBB,  J.  Patterson  sued  Bass  on  an  open  account^  to 
which  the  defendant  filed  an  offset  in  a  greater  amount  than 
the  claim  sued  on,  and  demanded  judgment  for  the  excess. 
The  offset  consisted  of  an  itemized  account  for  goods  sold  by 
tlie  defendant  to  the  plaintiff. 

One  of  the  items  of  this  account  was  for  $33.62,  and  was 
made  up  of  fifteen  per  cent  on  other  items  of  the  account  ag- 
gregating $224.14  for  goods  sold  to  the  plaintiff,  and  which 
were  not  paid  for  by  him  within  thirty  days  from  the  date  of 
sales.  There  was  evidence  tending  to  prove  that  the  agree- 
ment between  the  parties  was,  that  Patterson  was  to  pay  for 
goods  bought  by  him  from  Bass  within  thirty  days,  and  that 
he  was  to  pay  fifteen  per  cent  upon  the  price  charged  for  all 
goods  not  so  paid  for  within  that  time. 

The  court,  at  the  instance  of  Patterson,  charged  the  jury 
that,  even  though  it  should  believe  this  to  have  been  the  con- 
tract between  the  parties,  it  should  not,  in  making  up  its  ve> 
dicty  charge  Patterson  with  the  additional  fifteen  per  cent 
The  question  is  thus  sharply  presented,  whether  such  contract^ 
if  made  by  the  parties,  was  usurious,  and  therefore  illegal. 

Our  statute  against  usury  declares  that  *'  the  legal  rate  of 
interest  on  all  notes,  accounts,  judgments,  and  contracts  shall 
be  six  per  cent  per  annum;  but  contracts  may  be  made  in 
writing  for  the  payment  of  as  great  a  rate  as  ten  per  cent. 
And  if  a  greater  rate  of  interest  than  ten  per  cent  shall  be 
stipulated  for  in  any  ease,  all  interest  shall  be  forfeited  ^i 
Code  1880,  sec.  1141. 
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This  statute,  it  will  be  seen,  declares  simply  what  rate  of 
interest  shall  be  lawful,  and  the  consequence  of  stipulating  for 
a  greater  rate;  it  does  not  attempt  to  define  what  usury  is,  or 
to  declare  that  all  contracts  for  the  payment  of  money  at  a 
future  date  are  usurious  when  the  sum  agreed  to  be  paid  ex- 
ceeds the  value  of  the  consideration  given  and  legal  interest 
thereon  to  the  time  of  payment.  What  contracts  are  or  are 
not  usurious  must  be  judicially  determined  according  to  the 
rules  of  law  heretofore  prevailing.  It  is  a  sufficiently  accu- 
rate definition  to  say  that  usury  is  taking  more  than  the  law 
allows  for  the  forbearance  of  a  debt:  Kent,  J.,  in  Van  Sckaiek 
V.  Edwards^  2  Johns.  Cas.  864  We  have  accepted  this  defi- 
nition because  it  is  more  comprehensive  than  either  that  given 
by  Blackstone,  viz.,  ^'  an  unlawful  contract  upon  the  loan  of 
money,  to  receive  the  same  again  with  exorbitant  increase": 
4  Bla.  Com.  156;  or  that  of  Bouvier,  viz.,  that  "  usury  is  the 
illegal  profit  which  is  required  by  the  lender  of  a  sum  of  money 
from  the  borrower  for  its  use":  1  Bouv.  Inst  299;  or  that  of 
Mr.  Parsons  and  Mr.  Tyler,  that  it  is  "  the  taking  of  more  for 
the  use  of  money  than  the  laws  allow ":  3  Parsons  on  Con- 
tracts, 107;  Tyler  on  Usury,  35. 

Under  any  and  all  circumstances,  usury  must  be  something 
other  than  a  part  of  the  debt  for  the  forbearance  of  which  it 
18  reserved. 

The  authorities  are  numerous  and  uniform  that  a  seller  of 
land  or  chattels  may  stipulate  for  a  larger  price  on  a  credit 
sale  than  he  would  be  willing  to  accept  in  cash,  and  the  trans- 
action is  not  rendered  usurious  by  the  fact  that  the  credit 
price  is  in  excess  of  the  cash  price  and  legal  interest  to  the 
date  of  payment:  Hogg  v.  Ruffner^  1  Black,  115;  Brooks  v. 
Avery,  4  N.  Y.  225;  Cutler  v.  Wright,  22  N.  Y.  472;  Orsme  v. 
Adame^  23  Gratt.  225;  14  Am.  Rep.  180;  BeeU  v.  Bidgood,  7 
Bam.  &  C.  453;  14  Eng.  Com.  L.;  Hoyer  v.  Edwards,  1 
Cowp.  Tl2;  Brown  v.  Gardner,  4  Lea,  145. 

Bat  when  the  sale  is  in  £act  at  an  agreed  cash  price,  and 
the  form  of  a  sale  on  credit  is  resorted  to  for  the  purpose  of 
wading  the  statute  against  usury,  the  transaction  will  be  de* 
elarod  tiauriioiis:  Quackenbos  v.  Bayer,  62  N.  Y.  844;  Thorny 
son  t.  Nesbit,  2  Rich.  73;  T&rrey  v.  Grant,  10  Bmedee  A  M. 
89.  It  is,  said  Judge  Sharkey  in  the  case  last  oited^  *'  a  qnes-^ 
lien  of  intention." 

In  JSoyer  v.  Edmards,  1  Cowp.  112,  Lord  Mansfield  said: 
**  Here  it  appears  the  whole  agreement  was  made  out  firsts 
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the  price  of  ihe  goods  fixed,  and  a  limited  credit  given;  but 
Che  party  ooneiden  farther,  that  perhi^pe  punctual  payment 
might  not  be  made,  and  provides  that  in  that  case  the  buyer 
Bhall  pay  him  so  mnch  more.  There  is  no  agreement  ibr 
forbearance  beyond  the  three  months;  the  plaintiff  might 
have  brought  his  action  instantly,  and  therefore,  if  not  paid^ 
was  at  liberty  to  say  that  the  buyer  should  pay  him  a  greater 
price." 

We  think  the  court  erred  in  refusing  to  permit  the  jury  to 
determine  whether  the  additional  fifteen  per  cent  was,  by  the 
contract  of  the  parties,  a  real  part  of  the  price  of  the  goods 
•old.  If  the  testimony  of  Bass  be  received  as  true,  the  trans- 
action, except  in  form,  was  not  different  from  what  it  would 
have  been  if  the  prioe  of  the  goods  sold  had  been  greater  by 
fifteen  per  cent  than  that  charged,  with  an  agreement  to  give 
the  bny^  a  rebate  of  fifteen  per  cent  on  all  sums  paid  within 
thirty  days.  The  jury  should  have  been  permitted  to  deter- 
mine whether  the  fifteen  ])er  cent  was  a  part  of  the  price  to 
be  paid  for  the  goods,  if  payment  should  not  be  made  within 
thirty  days,  or  was  interest  illegally  reserved  on  the  price 
entered  on  the  books  at  the  date  of  sale. 

Reversed  and  remanded. 


UsuBT,  What  CowrrixuYEB.  —  Ai  to  what  oontraott  are  ntariona,  tee  note 
to  8yUfuUr  t.  8vKm^  81  Am.  Deo.  736-738.  As  to  when  asary  exists  in  the 
■ale  of  chattels,  see  note  to  Da/oU  ▼•  QarTf  66  Am.  Deo.  893^  894,  discnssing 
sales  of  goods  on  oredit. 


Town  of  Kosciusko  v.  Slomberg. 

[68  Mississippi,  460.] 

MmrioiPAX.  ORDnrAiroB  pKORTBrriNO  Salb  or  Sboond-hand  CLOTHnre 
Void  wbsit.  —  An  ordinance  of  a  town  declaring  it  unlawful  for  any 
person  to  bring  into,  or  to  offer  for  sale  therein,  second-hand  clothing, 
without  having  iirst  prodnced  satisfactory  proof  to  the  mayor  that  such 
clothing  did  not  come  from  a  district  or  locality  in  which  contagion  or 
infection  was  prevailing  or  had  prevailed,  is,  in  the  absence  of  any  epi* 
demie  or  of  other  nronmstanees  apparently  rendering  it  necessary  for 
the  preserration  of  the  public  health,  clearly  an  unreasonable  and  nn- 
Jnst  interference  with  a  recognized  and  legitimate  business  pursuit^  in 
itraint  of  trade,  and  therefore  void* 


Habbas  GOBPue.  Solomon  Slomberg  was  eonvicted  before 
flie  mayor  of  the  town  of  KoBoiusko  under  an  ordinance  of 
lud  iown  wlkich  ie  set  £orth  in  the  opinion.    He  refused  to 
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pay  the  fine  imposed  upon  him,  and  sued  out  a  writ  of  haJ>ea$ 
carpu9  before  the  circuit  judge,  who  discharged  him  from  cus- 
tody, upon  the  ground  that  said  ordinance  was  void.  The 
town  appealed.    Other  facts  are  stated  in  the  opinion. 

AnderBOTif  Haden^  and  DavUy  for  the  appellant. 
AUen  and  MeCool^  for  the  appellee. 

Woods,  G.  J.  The  charter  of  the  town  of  Kosciusto  oon* 
fers  upon  the  authorities  of  that  municipality  the  power  of 
establishing  and  enforcing  quarantine  and  other  regulations 
necessary  to  the  health  of  the  town,  of  making  regulations  to 
secure  the  general  health  of  the  inhabitants  of  the  town  and 
to  prevent  and  remove  nuisances,  and  of  passing  all  ordi- 
nances which  may  be  necessary  to  carry  into  effect  the  powers 
conferred. 

In  supposed  pursuance  of  these  charter  powers,  the  muni* 
cipal  authorities  adopted  an  ordinance  declaring  it  unlawful 
for  any  person  to  bring  into,  or  to  offer  for  sale  therein, 
second-hand  clothing,  without  first  having  produced  satisfac* 
tory  proof  to  the  mayor  of  the  town  that  such  clothing  did 
not  come  from  a  district  or  locality  in  which  any  contagion 
or  infection  was  prevailing  or  had  prevailed. 

The  power  to  prevent  the  introduction  of  infectious  and 
contagious  diseases  by  appropriate  regulations  is  not  to  be 
disputed.  But  to  justify  the  sweeping  and  far-reaching  use 
of  the  power  exercised  in  the  ordinance  in  the  case  before  us, 
there  must  be,  at  least,  some  circumstances  apparently,  ren- 
dering such  exercise  of  this  power  necessary  for  the  preserva- 
tion of  the  health  of  the  public.  The  town  may  quarantine, 
in  cases  demanding  that  extraordinary  measure,  in  seasons 
of  epidemic,  in  the  interest  of  public  health;  but  to  justify  the 
exercise  of  this  power,  there  must  be  apparent  necessity  for 
so  doing.  In  such  cases,  regulations  unpleasantly  or  injuri- 
ously affecting  the  individual  may  be  properly  employed  to 
accomplish  the  general  safety.  But  in  the  absence  of  any 
epidemic  apparently  requiring  the  use  of  quarantine  regula- 
tions and  regulations  restraining  trade  temporarily,  the 
exercise  of  such  power  in  the  manner  employed  in  the  ordi- 
nance of  the  town  of  Kosciusko  becomes  unreasonable  and 
oppressive. 

The  ordinance  is  in  restraint  of  a  legitimate  trade,  and  is 
unequal  and  unjust  in  its  terms  and  operation.  It  cannot 
be  contended  that  a  second-hand  clothing  store  is  a  nuisanoa 
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per  M,  or  that  second-hand  goods  are  infectfoas  in  their  na« 
tore.  If  brought  firom  a  locality  in  wliich  infectious  and  con- 
tagions diseases  are  preYailing,  or  haye  recently  prevailed. 
Rich  goods  might  properly  be  regarded  as  endangering  the 
general  .safety  and  public  health;  but  the  *same  is  equally 
true  of  new  and  unused  goods.  Between  the  new  and  the 
second-hand  the  difference,  at  the  most,  is  a  degree  in  danger 
only.  Why  impose  the  burden  in  the  one  case,  and  not  in  the 
other?  Any  why  impose  it  in  either  case,  where  there  is  no 
pretext  of  apparent  necessity  for  such  interference  with  law- 
ful traffic? 

The  ordinance  is  clearly  an  unreasonable  and  unjust  inter- 
ference with  a  legitimate  and  recognized  business  pursuit,  and 
18  a  permanent  restraint  upon  trade. 

Affirmed.  _^__ 

MmaoEFAi.  Ck>BPoaATioir8 — OBDnrAHcn.  —  Munieipftl  ordiiiuiow  regv* 
hting  the  aal«  of  oommoditieay  maoted  under  legislative  permiiaion,  most  be 
nuonable  in  their  proTisions,  and  referable  to  the  performaaoe  of  aome  goT* 
ermental  duty:  Bx  pcarie  Byrd^  84  Ala.  17;  5  Am.  St  Rep.  328,  and  note; 
Chaddoek  r.  Day,  75  Mich.  527;  13  Am.  St.  Rep.  468,  and  note.  An  ordi- 
naaoe  prohibiting  the  aale  of  lemonade  at  stands  oo  the  street  was  held  Toid, 
■a  unreasonable  and  in  featmint  of  tnuiet  BarUtig  t.  Wmi^  29  Wis.  307;  9 
^^  Rep.  570. 

MuHidFAL  OoaroRATiom  —  Imr AUD  OaDnrAiroa  —  HiaaAS  Ckmrus. — 
A  pnsoner  detained  for  the  violation  of  an  invalid  municipal  ordinance  will 
^  discharged  on  kahmm  mrpm:  Ma  parU  0*Uattf,  65  Mia.  180;  7  Am.  Si 


Dbdbbiok  if.  Wohn. 

(<S  Xiasissun,  0oai 

Itta  m  Tmonaen,  Tnui  to  Which  n  KuAom  am  Baoumat,  warn 
lOT  PRICLVDB  RaooTiBT  OF  Balamcb  OF  pBiOB  WHBH. — Where 
property  is  sold,  the  seller  taking  notes  for  the  price,  in  each  of  which 
H  is  stipnlated  that  the  title  to  the  property  shonld  remain  in  him  nntil 
fan  payment  of  the  notes,  and  that  in  case  of  default  the  payments 
prsrionsly  made  shonld  be  considered  as  payments  for  the  me  of  the 
property,  and  after  default  in  payment  of  the  last  note,  the  seller  re« 
takes  the  property  and  sells  it,  after  notice  to  the  buyer,  for  a  sum  less 
than  the  amonnt  dne  him  on  the  last  note,  snch  sale  will  not  preclude 
him  from  recovering  the  balance  dne  to  him  on  said  note^  such  note 
stipulating  that  it  was  to  be  paid  absolutely  and  at  all  events,  and 
without  defense. 

OoMTRACT,  Gharactbe  OF,  HOW  Dbtkrminbd.  —  In  determining  the  real 
oharacter  of  a  contract,  courts  will  look  to  its  purpose,  rather  than  to  the 
name  given  to  it  by  the  parties;  and  if  one  construction  would  make  it 
nnreasoneble,  while  anotiier  would  do  justice  to  both  parties,  the  Utter 
will  be  adopted 
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AssuKPBiT  on  a  note.  Dederick  sold  to  Wolfe  and  wife  a 
hay-preas  for  $450,  taking  three  notes  of  $150  each.  Two  of 
the  notes  were  paid  when  they  fell  due.  Default  having  been 
made  in  the  payment  of  the  last  note,  Dederick  brought  an 
action  of  replevin  to  obtain  possession  of  the  press, .took  the 
press,  and  after  due  notice  to  the  debtors,  Bold  the  same  at 
public  outcry  for  twenty-five  d(dlars,  which  sum,  less  the  ex- 
penses of  the  sale,  he  credited  on  the  note.  He  brought  snit 
in  the  justice's  court  to  recover  the  balance  due  on  the  note, 
andrecovered  judgment,  from  which  the  defendants  appealed 
to  the  circuit  court,  where  a  judgment  was  rendered  in  favor 
of  the  defendants,  and  the  plaintiff  appealed  to  this  court. 
Other  facts  appear  from  the  opinion. 

Branie  and  Alexander,  for  the  appellant. 

E.  E,  Baldwin^  for  the  appellees. 

Campbell,  J.  By  the  writing  sued  on,  the  makers  obligated 
themselves  to  pay  the  sum  stipulated,  absolutely  and  at  all 
events,  and  were  to  have  the  possession  and  use  of  the  article 
named  until  full  paynient  of  the  price,  or  until  deprived  of  it 
by  the  act  of  Dederick  for  his  own  security,  the  title  remain- 
ing in  him  until  full  payment  of  the  agreed  price,  and  any 
payment  made  before  resumption  of  possession  should  be  con- 
sidered as  payment  for  use,  but  nothing  '*  shall  constitute  a 
defense  or  offset,  or  delay  prompt  payment  of  this  note  in  full 
at  maturity."  The  manifest  purpose  of  the  parties  was  to 
secure  the  press  to  the  buyer,  and  the  stipulated  price  to  the 
seller,  and  hence  the  transfer  for  use  of  the  press,  and  the  re- 
tention of  title  in  the  seller  until  paid  for.  The  transaction 
was  plainly  a  sale,  with  reservation  of  title  as  security  for  the 
price,  and  resorting  to  the  press  as  means  of  securing  payment 
of  the  note  was  in  pursuance  of  the  contract,  and  did  not  pre- 
clude a  recovery  on  the  note,  which  by  its  terms  and  the 
superadded  stipulation  was  to  be  paid  at  all  events,  and 
without  defense.  The  case  of  Bailey  v.  Hervey^  185  Mass. 
172,  relied  on  by  counsel  for  the  appellees,  rests  on  the  assump- 
tion that  the  seller  was  not  entitled  to  the  goods  sold  and  full 
pay  for  them,  and  as  he  had  seized  the  things  sold  and  con- 
verted them  to  his  own  use,  he  had  made  an  election  between 
inconsistent  things,  and  was  bound  by  this  election.  In  the 
case  before  us  the  seller  merely  resorted  to  the  thing  sold  to 
make  it  available  as  a  security  for  the  note  due  and  unpaid. 
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He  did  not  dahn  the  right  to  the  press  and  themonej  too,  but 
to  make  what  he  oould  by  a  sale  of  the  press  at  a  public  oat- 
cry  after  due  notice,  and  hold  the  makers  of  the  contract  to 
pay  the  balance.  Dederick  did  not  by  his  course  elect  to 
abandon  his  right  to  recover  on  the  promise  to  pay,  nor  did 
he  do  anything  ioconsistent  with  a  claim  for  the  performance 
of  that  promise.  The  title  was  retained  by  the  seller  for 
the  very  purpose  of  being  made  available  to  the  payment  of 
the  money  promised,  and  it  would  be  a  strange  result  if  the 
exercise  of  this  undoubted  right  by  the  seller,  as  stipu- 
lated  for  by  the  buyer,  should  preclude  a  recovery  on  the 
pronaise  which  by  its  terms  was  to  admit  of  no  defense.  It  is 
true,  it  was  stipulated  that  any  paymint  made  should  be  con- 
sidered as  '^  payment  for  use,"  but  it  was  also  stipulated  that 
no  **  cause  shall  constitute  a  defense  '^  of  the  promise  to  pay 
the  money;  and  the  proposition  that  Dederick,  by  taking  pos- 
session of  the  press  to  make  it  available  as  security,  surren* 
dered  or  abandoned  or  lost  his  right  to  go  for  the  money  still 
due  is  not  maintainable.  It  rests  on  the  view  that  the  con- 
tiaei  was  leally  a  mere  hiring  for  use,  and  that  the  seller 
oould  end  it  by  taking  possession  of  the  press  at  any  time, 
and  treat  any  payment  he  had  received  as  hire  or  rent,  and 
this  view  would  be  maintainable,  if  regard  be  had  to  a  single 
stifkiilAik)o  of  the  eontraftt^  but  ^'  in  determining  the  real  char- 
aeler  of  a  contract  courts  will  always  look  to  its  purpose, 
rather  than  to  the  name  given  to  it  by  the  parties  ";  Hervey  v» 
Kho<U  Idand  Locomotive  WorJ^  93  U.  S.  664;  and  see  Her^ 
/erd  V.  Do9Uy  1Q2  U.  S.  235^  in  which  latter  caae  the  court 
doi^lt  with  a  contract  substantially  like  the  one  before  us,  and 
took  the  same  view  of  its  effect  as  we  do  of  this. 

The  cases  supporting  our  view  are  numenKUk.  Many  are 
referred  ta  in  3  Aok  &  Siig.  Sncy.  of  Law,  426.  Our  own  are 
decisive  in  its  favor:  Duke  v.  Shackleford^  56  Miss.  552;  Bum" 
ley  V.  Tufts,  66  Miss.  48;  14  Am.  St.  Rep.  540. 

It  would  be  a  most  unreasonable  interpretation  of  the  con* 
tract  to  hold  that  Dederick's  taking  possession  of  the  press 
was  an  abandonment  of  bis  claim  to  be  paid  what  had  been 
promised  and  not  paid.  There  is  no  express  provision  to  that 
effect,  and  to  give  such  effect  to  Dederick's  act  is  to  cause  a 
forfeiture  of  bis  right  to  be  paid  in  full,  at  all  events,  as 
promised  by  the  buyer,  while  the  other  view  does  justice  to 
both  parties,  according  to   their  contract,  by  allowing  the 
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seller  what  lie  was  promised  and  the  buyer  what  was  pur* 
chased,  and  treating  the  press  as  it  was  intended  to  be,  as  a 
security  for  the  payment  of  the  stipulated  price. 
Reversed,  and  remanded  for  a  new  triaL 


CSoNTRAon,  OoNSTSUOTiON  OF.  —  In  detemiiiiing  tlM  tml  ihumdbm  of  a 
oontract,  courts  always  look  to  its  purpoaos,  rather  than  to  its  namegiTan  by 
the  parties;  and  though  the  parties  denominate  it  a  leaae»  the  oonrt  msgr 
adjudge  it  a  conditional  sale,  with  a  reserration  of  title  in  the  taUarx  FIdeHiif 
ete.  CSo.  T.  Shenandoah  efc  i?.  iZ.  Cbi.  86  Va.  1;  19  Am.  8t  Bapu  8B8.  Whan 
a  written  contract  is  capable  of  more  than  one  interpretation^  tiM  eooit  will 
take  into  consideration  the  subject-matter  and  the  dronmstaooeit  for  ihm 
purpose  of  giving  the  oontraet  its  intended  meaning:  RaUmoff  t.  Wiaw,  fiS 
Ark.  93;  PeMoeola  Oat  Co.  r.  LotK^  23  FU.  868;  Htm  tie,  Oo.  r^  ffoUme, 
102  Mo.  245;  Kno^r.  EiehmMd  etc  JL  R.  Oo.,  85  Va.  709;  OoUom  r.  Fidd, 
131  III.  398;  IngU  t.  NorHngion,  126  Ind.  174;  Shc^fer  ▼.  Sammam,  US  PkL 
St  810;  FIrti  NaL  Bank  t«  Jogger^  41  Minn.  908. 

Salks.  —  RmimoH  of  Titub  nr  thx  Sbllsr:  8ee  PraU  ▼•  BwrftniM^ 
84  Mich.  487;  2S  Am.  St.  Rep.  703^  and  note;  note  to  JlZOer  t.  Aaen.  89 
Am.  Dea  12^  129;  note  to  Jlorpiii  St^o  Oo.  t.  Noiiom,  07  Am.  Repi  578- 
586;  note  to  SUuUfiM  ▼.  HwUnum,  87- Am.  Rep.  664-668.  In  Bim  t. 
Roberts,  48  Conn.  267,  oited  in  the  note  to  Sbtger  Mfg.  Oo.  T.  Ook,  40  Aak 
Rep.  22;  an  organ  was  delivered  on  a  written  agreement  for  n  ipeeWad  ran^ 
part  of  whioh  was  paid  in  a  melodeon  delivered  by  the  bnyer»  nnd  part  in  a 
note  executed  by  him,  payable  in  two  yean^  "  with  the  vndsntanding  tlwl 
if  I  pay  all  said  ren^  I  shaU  be  entitled  to  a  bill  of  aale  of  tiM  offHi,  and  if 
I  fail  to  pay  any  of  said  rent  when  dne^  all  my  rights  hersin  ahall 
and  said  H.  may  take  possession  of  said  organ."  The  ofgMi  was 
and  it  was  held  that  no  aotion  oonld  be  maintained  by  tlM  aaOar  en  Ihn 

In  9VI»  ▼• />'^fwmiM;  86  Mioh.  186b  Mft^  p.  78^  wiMve  «•  ad 
tifle  to  ptoparfty  nnta  it  should  be  paid  for,  nndar  a  oonlnMl  pravidiiV  tha*  la 
eaaaof  the  non-payment  of  any  of  tiw  pnTehsss  menay  notsa  tiw  aaOar 
lake  poaassriow  of  the  property,  without  providing  timl  tiie  taUng  af 
rfaa  ■hooM  be  deemed  a  reaoisilon  or  work  a  forfeitara  of  pajmmili  aelaaHy 
made,  upon  a  defanlt  in  payment^  tta  aaDar  having  raplovlad  Hm  pvopat^, 
the  ooort  held  thalaneh  aotion  did  not  antitta  the  buyer  to  naoind  Hm  aas« 
Iraot^  or  to  reoover  the  payments  by  htm  made  liiaranndsr,  or  to  a  dallfagy 
of  the  unpaid  notea.  But  a  oontraiy  rule  aaaaH  to  hava  baaa  fallowed  in 
Ha§§  V.  Jordam,  85  Ga.  74L 
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Jambs  v.  Drew. 

IBS  MiMunm,  a&l 

QofBonaHT  SuBTsn^  Shobtagb  nr,  how  AnoBnomik— Wbero  th* 
forenunant  map  and  the  original  field-notes  show  %  townihip  and  each 
of  tti  aeotioDS  to  be  full,  bat  all  the  monnments  between  the  two  north- 
«m  tiera  of  aeotiona  are  loat,  and  the  OTidenoa  ahowa  that  thara  ia  a 
shortage  in  tha  meaanremant  of  thoae  two  tiar8»  aach  ohortaga  ahoold 
aoi  fall  wholly  on  tha  northern  tier»  bnt  shonld  be  apportioned  aqnaliy 
between  the  two  tiera,  although  the  original  ranrey  mnat  hare  bean 
■nda  by  beginning  in  the  loatheast  oomar  of  the  townahip^  and  working 


Bjbctheiit.    The  opinion  etates  the  case. 

Campbell  and  Starling^  and  Jayne  and  Watson^  for  the  ap- 
pellants. 

Yerger  and  Percy,  for  the  appellees. 

Woods,  G.  J.  The  record  in  the  case  before  ns  presents  for 
consideration  the  rights  of  ownership  in  interior  and  exterior 
sections  of  land  in  a  particular  township^  in  which,  as  is  al- 
leged and  shown  for  appellees,  there  is  a  shortage,  on  north 
and  south  lines,  of  about  seventeen  chains.  It  is  the  case  of 
a  lost  boundary  between  interior  and  exterior  sections.  The 
question  is.  Shall  the  shortage  fall  upon  the  exterior  northern 
tier  of  sections?  or  shall  it  be  apportioned  ratably  between  the 
exterior  and  interior  sections? — the  boundary  line  between 
which,  as  originally  established  and  marked  out  upon  the 
ground,  having  been  lost. 

Assuming  that  the  original  comer  between  sections  18  and 
14  on  the  one  side  and  sections  23  and  24  on  the  other  side 
of  the  line  dividing  middle  tiers  of  sections  of  the  township 
has  been  established,  and  that  the  original  quarter-section 
corner  between  sections  16  and  17  has  also  been  established, 
and  assuming,  as  we  are  warranted  in  doing  by  all  the  evi- 
dence on  this  point  on  both  sides,  that  the  northern  line  of 
sections  2  and  8  (which  is  also  the  northern  boundary  of  the 
township)  is  where  placed  by  appellants'  witnesses  Murray 
and  Fontaine,  it  is  manifest  that  there  is  a  shortage  in  the 
two  upper  tiers  of  sections,  that  embracing  10  and  11  and  that 
embracing  2  and  8,  of  about  seventeen  chains. 

The  original  survey  and  field-notes  show  the  township  and 
each  of  its  sections  to  be  full.  It  appears  from  the  evidence 
that  the  yet  remaining  marks  and  monuments  of  the  original 
survey  demonstrate  with  reasonable  certainty  that  the  several 
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sections  lying  in  the  first  four  tiers,  beg^nniDg  to  count  from 
the  southern  line  of  the  township,  are  all  full  sections,  as 
shown  on  the  original  map  of  tha  surrey  and  the  field-notea. 
The  riiortagev  then,  is  necessarily  to  be  looked  for  and  fom^ 
in  the  territory  in  which  sections  2  and  8  and  10  and  11  are 
situated. 

We  have,  then,  the  southern  boundary  of  10  and  11  ascer- 
tained and  known,  and  the  northern  boundary  of  8  and  3 
likewise  ascertained  and  known;  and  we  have  no  monuments, 
so  far  as  this  record  discloses,  by  which  to  fix  the  boundary 
line  between  2  and  3  on  the  one  side,  and  10  and  11  on  the 
other.  As  to  every  other  boundary  line  in  the  township,  so 
far  aa  now  appears  to  ua,.  there  is  or  may  ba  had  certain 
knowledge.  As  to  this  vital  line  in  the  disputed  territory,  ive 
gro(>e  in  impenetrable  darkness. 

In  this  state  of  the  case,  what  rule  must  govern?  In  every 
case  where  porchasers  acquired  title  to  lands  situated  as  are 
those  involved  in  this  litigation,  shown  by  the  original  survey 
and  field-notes  to  be  full  sections,  but  subsequently  ascer^ 
tained  t»  be  fractional  in  soma  part,  deficient  in  acreage  some-^ 
where,  and  the  dividing  boundary  originally  marked  out  on 
the  ground  is  irrevocably  lost^  upon  whom  shall  the  shortage 
be  placed? 

The  trial  below  was  had,  we  think,  upon  the  the<^  that 
the  loss  must  fall  upon  the  owners  of  the  northern  tier  of  sec- 
tions. Thia  theory  must  be  supported  by  reference  to  the 
manner  of  the  original  survey  and  the  regulations  controlling 
such  survey.  The  original  survey  must  have  been  begun, 
after  the  running  and  establishment  of  the  township  lines,  in 
the  southeast  comer  of  the  township^  and  thenoe  working 
northward  in  laying  off  fuU  sections,  and,  by  necessity,  pot- 
ting any  exeess  or  defidency  in  quantity  of  land  in  the  only 
remaining  sections,  via.,  those  eenetituting  the  northern  tier. 
Such  is  the  manner  in  which  original  surveys  are  made,  and 
such  course  ia  consonant  with  reason  and  experience.  Bui 
in  tlie  case  at  bar  the  original  survey  and  field-aotee,  tntit»» 
duced  by  appellees,  show  all  the  sections  full,  and  there  was 
no  excess  or  deficiency  to  be  placed  on  any  tier  of  sectkma* 
The  natural  monuments  yet  remaining  show  no  deficiency  in 
any  of  the  tiers  of  sections  south  of  those  embracing  tbe  dis- 
puted territory.  The  deficiency  lies  in  the  first  and  iecoMi 
tiers  on  the  northern  border,  clearly,  and  the  original  survey 
and  field-notes  have  not  paid  any  regard  to  it*    Looked  at  in 
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this  way,  we  do  not  lee  how  the  theoiy,  based  upon  the  man- 
ner of  making  the  original  survey,  can  be  maintained. 

The  case  before  ue  is  one  in  which  the  government  map  of 
the  original  survey  and  the  field-notes  show  all  the  sections 
of  the  township  to  be  full  sections.  It  was  a  purchase  by  the 
owners,  as  we  must  conclude,  of  full  sections,  as  they  sup- 
posed and  had  reason  to  believe.  After  all  monuments  have 
been  destroyed  or  lost,  it  appears  that  the  original  survey  was 
erroneous,  and  that  the  original  boundary  cannot  be  estab- 
lished. Shall  the  hardship  of  the  entire  loss  resulting  from 
such  shortage,  under  such  circumstances,  be  borne  by  the 
owner  of  the  northern  sections?  Would  not  the  imposition 
of  this  burden  be  purely  arbitrary  and  inequitable?  Will  we 
be  authorised  in  entertaining  the  presumption  that  the  short- 
age of  the  north  and  south  line  arose  out  of  error  of  original 
survey  of  that  particular  part  of  the  line  in  the  extreme  north- 
em  tier  of  sections?  Rather,  will  not  justice  require  us  to 
presume  that  the  shortage  arose  from  error  in  the  original 
survey  of  the  whole  line  in  the  disputed  territory?  We  feel 
constrained  to  take  the  latter  as  the  true  ground.  If  we  are 
correct  in  this,  reason  and  conscience  would  plainly  require  the 
shortage  to  be  apportioned  among  the  owners  of  the  sections^ 
or  subdivisions  of  sections,  ratably,  lying  on  the  line  of  shortage. 

This  general  statement  of  our  opinion  is  in  harmony  with 
the  current  of  authority:  See  Tiedeman  on  Real  Property, 
sec.  832;  2  Am.  A  Bng.  Bncy.  of  Law,  608;  Mordand  r.  Ai^ 
2  Iowa,  189;  Jones  ▼.  Kimble,  19  Wis.  429. 

We  have  carefully  examined  the  Missouri  cases  holding  to 
the  contrary  view,  but  we  find  nothing  in  them  which  at  all 
tends  to  impair  our  confidence  in  the  doctrine  to  which  we 
pve  our  assent.  The  case  of  OverUm  t.  Davieeony  1  Gratti 
211, 42  Am.  Deo.  544,  is  not,  we  think,  necessarily  in  conflict 
with  our  opinion. 

While  no  instruoti<M)B  were  given  the  jury  on  the  trial 
below,  some  of  the  rulings  of  the  court  on  the  admission  of 
evidence  violated  the  rule  governing  in  cases  like  the  present^ 
u  herein  laid  down. 

Reversed  and  remanded. 


8uBfn%  SmwHiffAflB  Vp  wnw  AsfuamsDi  8es  Arabt  v.  Mkigoenf  78 
Wk  27»  0  Auk  81  B«pi  8Se,  and  OMM  dltd  in  note.  TIm  «mm  ao  dted, 
in  our  judgment^  oorreoily  oonstrue  tha  ttatote  controlling  innreyi  of  ^u\> 
lit  UiuU;  but  w  know  not  bow  to  raoonoiU  with  tb«a  tbs  opinion  ia  tiM 
(rineipal  oMo^ 

▲m.  Si.  Bit.  Vol^  XXTV.— If 


S90         Btowebs  9.  Postal  Teleqbaph  Cable  Ca    [Misa* 

Stowbbs  t;.  Postal  Tklegraph  Gablb  Company^ 

[68  Mi88i8.«ipri.  58D.] 

Telegraph  I^ini  in  Stbuet  n  Addittonal  SKRYmrra  iob  Wbioh 
ABUTTiiro  OwMKR  MUST  BB  GoMPEVSATUK  —  A  telegraph  lioe  aloof 
A  publio  street  U  no  part  of  the  eqaipment  of  the  atreet^  bat  ia  foreign 
to  its  ase,  and  aa  additional  servitade.  A  mnnioipal  oorporatioa  oaii« 
not  therefore  aathoriae  a  telegraph  oompany  to  ooostmct  its  line  along 
a  public  street,  without  first  making  compensatioii  to  an  abnttiiig 
owner,  whether  the  fee  in  the  street  is  in  him  or  in  the  pabliot 

Bill  by  Stowers  to  enjoin  the  defendant  from  putting  up 
one  of  its  posts  on  the  sidewalk  in  front  of  his  lot,  without  his 
oonsent  and  against  his  protest  The  bill  alleged  that  com- 
plainant was  the  owner  of  the  lot  to  the  center  of  the  streeL 
The  answer  admitted  the  ownership  of  the  lot,  bnt  denied 
that  complainant  was  entitled  to  the  use  of  the  street  to  it» 
center  free  from  obstruction.  After  bearingi  the  i^jonotioii 
was  dissolved,  and  the  plaintiff  appealed. 

Birehett  €Md  SheUon^  for  the  appellant 

Warren  Cowan^  for  the  appellee. 

CooPBB,  J.  There  is  some  conflict  in  the  authorltieB,  but 
the  decided  weight  is  to  the  effect  that  telegraph  companies 
form  no  part  of  the  equipment  of  a  public  street,  but  are  foreign 
to  its  use,  and  that  where  the  abutting  owner  is  the  owner 
of  the  fee  to  the  center  of  the  street  he  is  entitled  to  additional 
compensation  for  the  additional  burden  placed  upon  his  land. 
Lewis  on  Eminent  Domain,  sec.  181;  citing  Board  of  Trade  2U. 
Co.  y.  Bamett,  107  Dl.  607;  47  Am.  Rep.  468;  I>ttMn6tify  y. 
MxUwil  Union  Td.  Co.,  11  Abb.  N.  C.  440;  Ifeeropoltfati  eU. 
Td.  Co.  y.  ColweU  Lead  Co.,  60  N.  Y.  Sup.  Ct  488;  Brwme  y. 
New  York  etc.  Td.  Co.,  42  N.  J.  Eq.  141;  contra,  Hewett  r. 
WeeUm  U.  Td.  Co.,  4  Mackey,  424;  Pierce  y.  Drew,  186  Mass. 
76;  49  Am.  Rep.  7;  Julia  Building  Aee^n  y.  BeU  TeL  Oo.^  88  Ma 
268;  67  Am.  Rep.  89& 

Though  the  question  was  not  involyed  in  the  dedaion  d 
the  cause  then  before  the  court,  Arnold,  C.  J.,  in  nieebold  r. 
LouieviUe  etc.  B?y  Co,,  66  Miss.  279,  stated,  in  deliyering  tbs 
opinion  of  the  court  that  there  was  no  difference  in  right  in 
cases  where  the  owner  of  the  abutting  land  owned  the  fee  to> 
the  center  of  the  street  and  those  in  which  the  fee  was  in  the 
publia  To  that  declaration,  and  upon  the  authorities  there- 
eited,  we  now  give  the  force  of  decision. 

It  follows  that  it  was  not  competent  for  the  dty  of  Yiokt-^ 


V 
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bargf  by  the  action  of  its  monidpal  antborittes,  to  aatboriio 
Ibe  erectum  of  tbe  telegrapb  wires  by  the  telegraph  company^ 
to  tbe  iDJory  of  appellant,  witbont  having  first  made  compen* 
MtioD  to  bim  for  the  injoiy  inflicted  upon  bim.  Tbe  authority 
granted  by  tbe  monicipality  would  protect  tbe  company  in 
its  ioterbrence  with  tbe  rights  of  the  pnblici  which  is  rep* 
xeseoted  by  tbe  local  authorities.  But  it  cannot  operate  to 
withdraw  from  tbe  appellant  bis  right  of  property  and  confer 
it  npoD  the  company.  That  right  is  secured  by  constitutional 
provision,  and  can  only  be  obtained  by  tbe  exercise  of  the 
right  of  eminent  domain,  and  upon  due  compensation  being 
flxstmade. 

The  deciM  Is  nversed,  the  injunction  reinstated,  and  cause 
remaiHueQ< 


«f  a  talegnph  lias  upon  a  hii^way  k  an  additional  Mnritadib 
§m  whiok  <oMipi«iMtioa  wnit  be  piada  to  tba  ownmr  of  the  fee:  Wttiem  U. 
TdLOaT.  fROami^  86  Ya.  (M;  19  Am.  81  Bep.  906^  and  note.  Legidatiye 
aetlioritjr  to  talegn^  oompaniee  to  ereet  polee  in  public  etreete  ie  eubjeet 
to  Hm  liability  to  make  eompenietion  to  the  adjacent  laad*ownen  for  the 
wes  AoriT^fWHfeaUaaT.  BanMCi;lO7IU.0a7|47Ani.Eep.4{n.  See 
ahoOTtended  note  te  JfcCbniiidI  t.  I)MrM  i/ O^^iiiMa^  Ani.Bep.890^ 
and  Pbm  ir,  Drmh  «  An.  Bepb  14-19^  ia  whiob  this  snbject  is  fallj  die* 


Maury  v.  Statb. 

|B8  luMumPFi » Ma] 

USLAWFUL  ArtAOK  IS  WW  llVBll■i^  Ho  IfHiWi 

Bhowv.  —Where  twelva  armed  men,  late  at  mi^  ride  te  the 
borne  of  the  dofoBdaDl^  hj  whom  one  of  themhad  been  beaten  a  lewdajs 
beiote^  call  for  himwtthont  harins  or  profenring  to  havo  aaj  anthofllgr 
to  airert  Um,  oeereb  the  premieee  for  him»  and  in  doing  eo  break  open 
the  moke-boose^  and  npon  aooM  one  in  or  aeertbo  ootton«benee  etjri^f 
ontb  '«Horehei^*adTanoetowaidetiui*plae%aBdtbodiilindHit^  wilk 
■everelof  hie  frienda  in  biding  in  the  ootton-bonoe^  fire  npoa  the  aitaek- 
lagparty»  kilUng  two  of  tbem,  the  orime  of  amidsr  is  not  prediisblssf 


ImmKUHB  te  CUsi  nnou>  aor  wm  OifHib— la 
wbiok  bsi  ao  i^plioiiliim  te  the  oms  m  aade  bf  Iks 
denooehonld  aol  be  givon  to  the  Juj. 

DsuBsaisuMr  ov  Juar  Issumsnav  whiv.  —  Wb«e  a  fmf 
fai  a  mmrder  oms  fotifo  for  deUberalioa al  lOM,  t.m..  m  flatardaf 
■Igblk  and  at  UM^  r.  ic»»  Oik  tko  oowt  bowlong  they  ba^a  to  delib«w 
aH  and  are  infonned  that  tko  oonrt  will  adjoom  al  IS  o'eloek, 
npon  thof  immediately  retan  a  firdiol  of  gnEty^  tko  tlsM  glii 
deUberation  ia  inenAoient*  * 
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Ltbictmbiit  for  murder.  The  defendant  was  coBTicted  of 
the  murder  of  one  M.  H.  Maorj.  The  facts  of  the  case  are 
as  follows:  A  white  man  named  Nicholson  and  the  defend- 
ant had  a  fight  on  the  road  where  thej  met  on  a  Thursday 
night,  in  which  Nicholson  was  worsted.  On  the  follow* 
ing  Sunday  night,  Nicholson,  with  eleven  or  twelve  of  his 
firiends,  rode  to  defendant's  fiEU-m.  Thej  rode  rapidly  into 
his  yard  and  called  for  him.  Not  finding  him,  they  searched 
the  premises,  and  fonnd  seyeral  colored  men  shut  np  in  the 
smoke-house,  which  they  broke  open.  The  defendant  was 
not  there.  About  that  time  some  one  in  or  near  the  cotton- 
house  cried  out^  *'  Here  is  Gleorge.''  Some  of  the  party  then 
started  towards  the  cotton-house,  when  a  volley  was  fired 
therefirom,  killing  two  of  them,  one  of  whom  was  M.  H. 
Mauiy,  a  son  of  the  defandant's  former  owner,  and  the  other 
a  man  named  Cobb,  a  brother-in-law  of  NicholsoD.  On  th0 
trial,  several  of  the  parfy  testified  that  they  went  to  de> 
fendant's  house  merely  to  arrest  him.  It  was  shown  that 
Nicholson  had  told  Cobb  of  the  beating  the  defendant  had 
given  him,  and  that  Cobb  had  collected  the  men  who  went 
to  defendant's  house.  The  defendant  testified  in  his  own  be- 
half that  he  was  not  among  those  who  did  the  shooting,  hay- 
ing fled  before  it  took  place.  The  motion  for  a  new  trial 
alleged  that  the  jury,  after  receiving  its  instructions,  retired 
at  10:35  o'clock  on  Saturday  night,  and  at  or  about  11:30 
o'clock  sent  the  officer  to  the  judge  to  know  how  long  they 
had  in  which  to  return  a  verdict,  and  the  judge  sent  them 
word  that  the  eoort  would  adjourn  at  12  o'clock,  and  that  tbm 
jury,  immediately  after  receiving  the  message,  returned  the 
verdict.  The  following  are  the  instructions  referred  to  in 
the  opinion:  "  6.  Under  the  law  of  this  state,  any  private  per- 
son has  a  right  to  arrest  any  one  who  has  committed  a  felony^ 
and  when  he  has  reasonable  grounds  to  suspect  and  believes 
the  person  proposed  to  be  arrested  to  have  committed  the 
same,  and  this,  too,  with  or  without  a  warrant"  *^  10.  Even 
though  the  jury  may  believe  from  the  evidence  that  M.  BL 
Maury  and  the  parties  with  him  had  no  right  to  make  any 
arrest  of  George  Maury  without  a  warrant,  yet  if  they  be* 
lieve  that  M.  H.  Maury  and  those  with  him  were  informed  by 
Cobb  that  he  had  a  writ  for  the  arrest  of  the  defendant,  and 
tliey  so  bdieved,  and  that,  acting  on  such  informatioB,  they 
ipsnt  wtth  Oobb,  and  that  the  defendant,  or  some  one  acting 
in  concert  with  him,  willfully,  feloniously,  and  with  malice 
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AforethoQgbt,  shot  M.  H.  Maury,  from  the  effects  of  which  he 
died,  then  they  will  find  him  guilty  as  charged.**  The  ver- 
dict and  judgment  was  that  defendant  be  imprisoned  for 
life,  and  he  appeals  in  forma  pauperis. 

No  counsel  for  the  appellant. 

T.  M.  Miller^  aiiorney-genieral^  for  the  state. 

Campbell,  J.  It  is  inconceivable  that  the  crime  of  murder 
is  predicable  of  the  facts  disclosed  by  the  evidence  in  this 
case.  The  time  and  place  and  the  circumstanoes  of  the 
killing  forbid  any  such  conclusion  as  a  verdict  of  guilty  of 
murder.  If  the  killing  by  the  accused  was  not  justifiable,  as 
being  in  self-defense,  it  was  no  more  than  manslaughter,  un« 
less  it  could  be  believed  tliat  it  (the  killing)  was  referable,  not 
to  resistance  of  the  illegal  arrest,  but  to  malice,  and  there 
seems  to  be  little  ground  for  that.  It  is  not  claimed  that  the 
accused  had  committed  a  felony.  There  was  no  affidavit,  or 
indictment,  or  warrant  against  him,  even  for  a  misdemeanor; 
and  when,  on  that  Sunday,  he  learned,  as  he  must  have  done 
from  its  publicity,  that  the  friends  of  the  man  with  whom  he 
had  a  fight  the  Thursday  night  proceeding  were  being  col- 
lected for  a  nocturnal  visit  to  his  home,  it  was  quite  natural 
for  him,  and  was  his  right,  to  collect  his  friends,  and  prepare 
to  defend  his  home  and  person  according  to  the  exigency; 
and  when  twelve  men,  including  his  adversary  in  the  fight  of 
Thursday,  armed  with  guns  and  pistols,  at  or  after  the  hour 
of  ten  o'clock  at  night,  hurriedly  advanced  into  his  yard, 
calling  for  him,  but  without  any  authority  to  arrest  him,  and 
not  professing  to  have,  making  no  announcement  of  what 
they  wanted  him  for,  and  he  or  his  friends  fired  into  the  as- 
sailing party,  and  killed  some  of  them,  it  was  not  murder: 
Wharton  on  Homicide,  sec.  227.  The  wonder  is,  that  the  jury 
so  found,  and  in  view  of  the  instructions  for  the  defendant, 
it  is  difficult  to  account  for  the  verdict,  except  upon  the  as- 
ramptian  of  misunderstanding  by  the  jury  of  the  law  of  the 
case,  or  want  of  sufficient  time  for  deliberation.  The  fifth  in- 
stroelion  for  the  state  had  no  application  to  the  case  as  made 
bj  evidence,  and  was  probably  asked  and  given  inadvertently, 
tat  there  was  no  hint  of  any  felony  having  been  committed; 
and  it  is  probable  that  harm  was  done  by  this  instruction.  It 
is  also  probable  that  the  tenth  instruction  for  the  state  misled. 
In  view  of  thiS|  and  the  facts  attending  the  homicide,  and 
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the  abort  time  allowed  the  jury  for  deliberation,  we  are  coq- 
strained  to  reverse  the  judgment,  and  grant  a  new  triaL 
I(eversed  and  remanded. 


CimavAL  Law  —  HoinoiDi.  —  When  as  oiBoer  with  an  armed  po§m 
prises  a  man  by  a  night  visit  with  the  intent  to  arrest  him,  and  he,  knowing 
nothing  of  their  intent^  kiUs  the  officer,  it  is  not  murder,  bnt  manslanghterx 
Oroom  ▼.  State,  S6  Ga.  718;  21  Am.  St  Rep.  179,  and  note;  Janm  v.  Siaie, 
2G  Tex.  App.  1 ;  8  Am.  St.  Rep.  454,  and  note.  Uomidde  is  justifiable  where 
it  is  committed  by  one  whose  habitation  is  entered  in  a  violent  and  riotona 
manner  by  a  party  for  the  evident  purpose,  to  him,  of  offuriBg  Tiolenee  to 
■ome  occupant  thereof:  People  v.  Batehelder,  S7  CU.  99$  86  Am.  Dea  01« 
and  note;  Ooint  t.  State,  46  Ohio  St.  468. 


Alsup  t;.  Bankb. 

[68  MlBSlSSim,M4.] 
LlAfll    IB    NOT   TntmifATBD  BT    DlATK  OV   LbBSO    WHBr.— A    lOMt  «f 

land,  the  execution  of  which  was  not  with  reference  to  a  hnainess  whiob 
could  not  be  carried  on  without  the  personal  presence  of  the  leasee^  is 
not  terminated  by  his  death,  bnt  his  estate  is  liable  for  the  rent  during 
the  entire  term. 
Lbsob  mat  Ra-LiASB  PRmisn  DmmnH  Am  Hold  Lmmm^  ADimm- 
TRATOB  fOB  DiviorT,  WHBH. —Where  the  administrator  of  adeoeased 
lessee  notifies  the  lessor  of  his  determination  to  abandon  the  leased 
premises,  but  the  lessor  objects  to  his  doing  so^  and  notifies  him  that  he 
will  re-lease  the  premises  for  the  best  rent  he  can  get^  and  hold  the  lee- 
■ee's  estate  for  any  deficit  thai  may  arise,  there  is  no  annulment  el  the 
lease,  and  the  lessor  may  reoorer  from  the  administrator  the  amoont  el 
auch  deficit. 

N.  M.  Alsup  leased  certain  lands  from  B.  M.  and  H.  Banks 
for  a  term  of  five  years.  Towards  the  end  of  the  first  year  of 
the  term  the  lessee  died.  J.  H.  Alsup  qualified  as  adminis- 
trator of  his  estate.  The  administrator  abandoned  the  prem* 
isee  under  the  circumstances  stated  in  the  opinion,  and  the 
lessors  rented  them  to  another  person  for  three  years  at  a 
lower  rent.  This  suit  was  brought  to  recover  the  difierenca 
t)etween  the  rent  the  lessee  had  agreed  to  pay  and  that  for 
which  the  premises  were  re-leased.  The  administrator  an* 
•wered  that  the  lessors  had  voluntarily  canceled  the  contract 
of  lease,  that  the  lessors  had  taken  back  the  premises  after 
{he  death  of  the  lessee,  and  that  the  contract  was  terminated 
by  his  death.  The  defendant  made  his  answer  a  cross-peti- 
tion, in  which  he  alleged  that  the  lessee's  estate  was  insolvent, 
and  asked  that  the  complainants  should  be  required  to  pay 
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him,  for  the  benefit  of  the  other  creditors  of  the  estate*  the  dif- 
ference between  their  pre  rata  share  of  the  assets  of  said  estate 
according  to  the  full  amount  of  their  claim,  and  what  they 
were  receiving  as  rents  from  the  party  to  whom  they  had 
rented  the  land  after  it  was  surrendered  by  the  administrator. 
A  demmrrer  to  the  cross-petition  was  sustained,  the  case  went 
to  trial,  and  resulted  in  a  decree  in  favor  of  the  plaintiflk 
Other  facts  are  stated  in  the  opinion. 

8L  John  WaddM,  for  the  appellant 
PerHfu  and  Percys  for  the  appellees. 

Woods,  J.  That  the  demurrer  to  the  eroee-petitioD  waa 
properly  overruled  is  too  clear  to  require  any  remark. 

Squally  non-maintainable  is  the  proposition  that  the  con« 
irmct  of  lease  was  terminated  by  the  death  of  the  lessee,  and 
that  no  suit  to  enforce  the  same  could  be  prosecuted  against  his 
administrator.  That  a  contract  of  lease  for  a  very  valuable 
plantation  running  for  a  term  of  five  years  does  not  fall  in 
the  small  class  of  contracts  ended  by  the  death  of  the  lessee 
18  perfectly  dear.  The  execution  of  this  contract  was  not 
with  reference  to  a  business  which  could  not  be  carried  on 
without  the  personal  presence  of  the  lessee.  Such  a  thought 
cannot  be  supposed  to  have  occurred  to  the  parties  to  the  con- 
tract, for  the  execution  of  it  was  not  at  all  contingent  upon 
the  continued  existence  of  the  parties,  or  either  of  them. 

The  remaining  contention  on  the  part  of  appellant  rests 
upon  the  proposition  that  there  was  an  annulment  of  the 
lease-contract  by  agreement,  or  by  implication  in  law  from 
the  acts  of  the  parties  and  a  surrender  by  the  administrator. 
The  facts  are,  that  after  the  death  of  the  lessee,  and  at  the 
beginning  of  the  second  year  of  the  term,  the  appellant  signi- 
fied to  appellees  his  purpose  not  to  carry  out  the  contract,  and 
to  abandon  and  surrender  up  the  premises,  which  was  met  by 
an  expression  of  unmistakable  unwillingness  to  that  course 
by  appellees;  that  soon  afterwards,  appellant  did  abandon 
and  vacate  the  premises;  that  appellees  notified  him  that 
they  would  hold  the  estate  of  the  lessee  for  the  rents,  accord- 
ing to  the  terms  of  the  lease,  and  that  they  would  let  the 
premises  for  the  account  of  the  intestate's  estate,  and  hold  it 
for  any  deficit  that  might  arise;  that  appellees,  after  appel- 
lant's abandonment  of  the  premises,  took  possession  and 
rented  the  place  to  others,  at  an  annual  rental  less  by  about 
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A  liioQBand  ddllan  than  that  agreed  to  be  paid  by  the  deoeased 
laeeee;  that  appellees  did  all  they  oould  to  obtain  the  best 
terms  in  renting  to  others,  and  that  the  prioe  obtained  was 
the  highest  and  best  that  could  be  secured. 

That  there  was  no  surrender,  in  the  sense  that  there  was 
such  yielding  of  possession  of  the  leased  premises,  by  mutual 
agreement,  which  worked  a  cancellation  of  the  original  con- 
tract, and  an  extinguishment  of  the  leasehold  estate,  appears 
certain  to  us.  There  can  be  no  reasonable  inference  drawn  from 
the  facts  above  recited  tending  even  to  show  such  mutual  agree* 
ment  and  purpose.  On  the  contrary,  we  have  the  expressed 
declaration  of  the  unwillingness  of  appellees  to  that  course,  and 
their  declared  purpose,  in  the  event  of  appellant's  abandoning 
the  premises,  to  let  the  same,  and  hold  the  lessee's  estate  for 
the  difference  between  the  sum  thus  obtained  and  that  stipu- 
lated  for  in  the  lease-contract.  On  these  facts  the  case  seem» 
manifestly  against  appellant's  contention. 

Nor  do  the  facts  that  appellees  to6k  possession  of  the  prem» 
ises  after  their  abandonment  by  appellant,  and  rented  them 
on  the  best  terms  obtainable,  release  appellant  from  his  lia* 
bility  to  pay  as  the  representative  of  the  deceased  lessee,  for 
all  these  acts  of  appellees  were  in  the  interest  and  for  the  bene* 
fit  of  the  lessee,  equally  as  for  the  interest  and  benefit  of  the 
lessors.  There  was  no  taking  by  the  lessors  of  possession  un-^ 
qualifiedly  and  unconditionally,  and  a  dealing  with  the  prem* 
ises  in  a  manner  inconsistent  with  the  continuance  of  the 
unexpired  lease.  True,  the  lessor  might  have  permitted  the 
premises  to  remain  vacant  and  untitled,  and  have  recovered 
the  entire  rental  from  the  lessee  or  his  representative;  but  ha 
was  not  compelled  to  take  this  course.  He  wisely  and  law- 
fully took  the  other  course,  whereby  the  interests  of  the  les- 
see's estate  were  largely  subserved. 

The  decree  of  the  court  below  conforms  to  these  views,  and 
must  be  affirmed.  

Landlord  and  Tenant  —  Leasib.  —  Where  a  tenant  for  life  leasee  the 
estate  for  a  term  of  years  at  a  yearly  rent,  and  dies  before  one  of  the  rent 
days,  the  tenant  may  quit  free  of  rent  from  the  last  rent  day;  bnt  if  he  re* 
mains,  the  landlord  may  recover  for  his  use  and  occupation  from  the  lesaor*^ 
death:  Hoagland  r.  Crtim,  113  111.  365;  55  Am.  Rep.  424.  A  lease  form 
fixed  period  will  not  terminate  no  til  the  end  of  that  time,  notwithstanding 
the  death  of  the  leasee:  Hihn  t.  Uanffenberg^  89  Cal.  268. 
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Williams  v.  State,  Usb  op  Fliphh. 

[68  MlBSUnm,  680.] 

BrATun  ofF  Ldotatiohs,  whxn  Bbqihb  to  Rmr  nr  Fayob  ov  Subris  of 
AinujiUTKATOS.  —  Where  an  admiiiistrmtor  diet,  and  his  adminitirator 
filea  an  aeoonnt  ef  hit  intoetate't  administratkm,  and  a  decree  ia  mada^ 
riiowing  a  balanoe  dne  the  estate,  in  a  snit  by  the  distribnteea  against 
the  sureties  on  the  bond  of  the  first  administrator*  the  statute  of  Urn* 
itations  begins  to  mn  from  the  date  of  the  decree,  and  not  from  the 
death  of  the  administrator. 

om  Aooounnno  Aduibsibls  aoaikst  Substiks  ov  Adminxstbatob. 
—  Ia  a  suit  by  distributees  against  the  sureties  on  the  bond  of  aa  ad- 
ministratar*  a  deeree  in  the  course  of  administration,  fixing  the  amount 
due  by  him  to  the  estate,  is  admissible  in  faror  of  the  plaintifiiB,  and  is 
prima  fade  evidence  of  the  amount  due,  although  such  decree  is  ren- 
dered after  his  death  upon  aa  account  of  the  administration  presented 
by  his  administrator. 

Suit  on  a  bond.  Powell  Flippin,  referred  to  in  the  opinion^ 
the  son  of  Samuel  F.  Flippin,  and  grandson  of  John  P. 
inippin.  His  distributive  share  was  paid  to  him  under  the 
decree  of  September  IS,  1883.  Other  facts  are  stated  in  the 
opinion. 

R.  HorUm  and  A.  H.  Whitfield^  for  the  appellants. 

WiUiam  C  McLean^  for  the  appellees. 

CooFSB,  J.  John  P.  Flippin  died  in  December,  1877,  and  in 
January,  1878,  administration  upon  his  estate  was  granted  to 
Bamuel  F.  Flippin,  who  qualified  and  gave  bond  with  the  appel^ 
lants  as  his  sureties.  In  November,  1878,  Samuel  F.Flippin 
died  intestate,  and  administration  upon  his  estate  was  granted 
to  one  Williams,  who,  as  such  administrator,  filed  the  final  ac- 
count of  his  intestate  as  administrator  of  the  estate  of  John 
P.  Flippin.  This  final  account  as  passed  showed  a  balance  of 
11,241.59  due  by  the  deceased  administrator  to  the  estate  of 
bis  intestate,  and  on  the  16th  of  September,  1883,  a  decree 
was  rendered  thereon  against  the  administrator  of  the  de* 
ceased  administrator  for  that  sum.  Administration  de  bonxB 
non  of  the  estate  of  John  P.  Flippin  was  granted  to  Mrs.  Mary 
E.  Flippin,  and  the  estate  having  been  finally  settled,  the 
present  suit  is  brought  by  the  distributees  of  John  P.  Flippin, 
against  the  sureties  upon  the  bond  of  Samuel  F.  Flippin, 
to  recover  the  amount  of  the  said  decree,  less  the  sum  of 
1562.74  paid  by  the  administrator  of  San.uel  F.  upon  the 
same,  the  estate  of  Samuel  F.  having  been  fully  administered 
as  an  insolvent  estate.     This  suit  was  brought  on  the  1 1th 
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of  September,  1888,  more  tbaD  six  years  after  the  death  d 
Samuel  F.  Flippin,  but  less  than  six  years  from  the  date 
of  the  decree  above  referred  to.  The  defendants  pleaded  the 
statute  of  limitations  of  six  years  after  the  death  of  the  ad- 
ministrator, and  before  suit  brought,  in  bar  thereof,  and  tha 
action  of  the  court  below  in  disallowing  this  plea  presents  tha 
first  ground  of  the  errors  assigned. 

It  is  urged  by  the  appellants  that  the  death  of  the  adminis- 
trator terminated  the  trust  for  the  faithful  administration  of 
which  they  had  become  bound,  and  that  since  any  deffoitavit 
by  their  principal  must  have  preceded  this  event,  the  statute 
of  limitations  then  began  to  run,  and  by  the  lapse  of  the 
statutory  period  between  the  death  of  the  administrator  and 
the  institution  of  this  suit  they  are  discharged  of  all  liability 
as  sureties  on  his  bond. 

s 

To  this  contention  on  the  part  of  the  sureties  it  is  sufficient 
to  reply,  that,  though  the  administrator  may  die,  the  admin- 
istration committed  to  his  hands  continues  in  the  court  until 
closed  by  his  personal  representative  in  the  manner  directed 
by  law.  The  death  of  the  administrator  is  not  a  devastavit 
of  the  estate,  and  confers  no  right  of  action  either  upon  tha 
administrator  de  bonU  non  of  the  original  intestate  or  upon 
his  distributees.  It  is  the  decree  of  the  court  having  admin- 
istration of  the  estate  rendered  upon  the  final  account  of 
the  original  administrator  made  by  his  administrator  which 
fixes  the  liability  of  the  deceased  administrator,  and  from 
its  date  the  statute  of  limitations  begins  to  run:  Nunnsry  y. 
Day,  64  Miss.  457;  Cooper  v.  Cooper,  61  Miss.  676. 

The  defendants  objected  to  the  introduction  in  evidence 
against  them  of  the  decree  of  September  16, 1883,  rendered 
upon  the  final  account  of  Samuel  F.  Flippin  as  administra- 
tor, by  his  administrator  Williams,  on  the  ground  that  it  was 
res  inter  oZtos  acta,  and  therefore  incompetent  It  is  con- 
ceded by  counsel  that  since  the  decision  of  Lipscomb  y.  Path 
teU,  38  Miss.  476,  77  Am.  Dec.  651,  it  has  uniformly  been 
held  in  this  state  that  an  account  of  the  administrator  in  tha 
course  of  administration,  or  a  judgment  or  decree  ag^nst 
him,  is  admissible  in  evidence  against  the  sureties,  and  makes 
a  prima  facie  case  to  be  rebutted  by  them.  The  contention 
is,  that  a  different  rule  should  apply  to  an  account  rendered 
by  the  personal  representative  of  the  deceased  administrator,  \ 
for  whom  and  for  whose  acts  the  sureties  have  not  bound 
themselves.     Counsel  rely  principally  upon  the  decisions  of 
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ibB  ■Qpreme  wort  of  Alabamai  notably  that  of  Martin  ▼• 
BUrbe,  70  Ala.  884.  In  that  state  it  seems  to  be  settled  that 
a  decree  in  the  administration  of  an  estate  rendered  upon  the 
llnal  aoconnt  of  an  administrator  by  his  administrator  can- 
nol  be  given  in  evidence  in  a  sait  against  the  sureties  on  the 
administrator's  bond,  but  that  a  decree  made  upon  the  ao- 
connt of  the  principal  administrator  is  conclnsiye  against  his 
■nreties.  We  cannot  concur  in  the  correctness  of  the  views 
antertained  by  the  Alabama  court.  We  can  perceive  no  well- 
fimnded  distinction  between  one  decree  and  the  other  when 
both  are  made  by  the  court  ha^ng  jurisdiction  of  the  admin- 
istration, and  in  the  course  thereof. 

The  condition  of  the  bond  of  the  administrator  is,  that  he 
shall  **  perform  the  duties  required  of  him  by  law,"  which 
duties  consist  in  the  due  administration  of  the  estate,  by  the 
payment  of  debts,  and  the  distribution  of  the  remainder 
among  those  entitled  to  receive  it.  There  is  much  confusion 
and  diversity,  both  of  argument  and  decision,  upon  the  ques- 
tion of  the  competency  and  effect  in  evidence  of  a  judgment 
or  decree  against  the  principal  when  offered  against  the  sure- 
ties upon  bis  administration  bond.  In  Alabama  such  judg' 
ment  or  decree  is  conclusive;  but  a  decree  upon  an  account 
rendered  by  the  administrator  of  the  administrator  is  not  evi- 
dence at  all.  In  North  Carolina  a  judgment  against  the 
administrator  is  not  evidence  at  all  against  the  sureties:  Mo' 
KeUar  v.  BorreU^  4  Hawks,  34.  In  Virginia,  South  Carolina, 
Greorgia,  New  York,  and  Mississippi,  the  argument  is  against 
the  competency  of  the  evidence,  but  the  decisions  are  that  it 
is  competent,  but  not  conclusive,. evidence:  Munford  v.  Over- 
9eer$^  2  Rand.  816;  Craddoek  v.  Turner^  6  Leigh,  116;  LyUi 
▼.  Caldwell,  8  McCord,  225;  Ordinary  v.  Condy,  2  Hill  (S.  C.) 
818;  Bryant  v.  Owenj  1  Ga.  355;  Douglass  v.  Howland,  24 
Wend.  85;  Lipscomb  v.  Posiell,  88  Miss.  476;  77  Am.  Dec. 
651.  As  we  have  observed,  we  are  unable  to  adopt  the  dis- 
tinction of  the  supreme  court  of  Alabama,  by  which  a  differ- 
ence is  made  between  the  decree  against  the  administrator 
on  an  account  rendered  by  him  and  a  decree  rendered  against 
the  estate  of  such  administrator  upon  his  final  account  ren- 
dered by  bis  administrator.  Each  is  a  decree  in  the  admin- 
istration of  the  estate;  each  is  conclusive  against  the  principal 
in  the  bond  or  his  personal  representative,  and  each  is  upon 
an  account  filed  in  the  administration  of  the  estate  by  the 
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first  adminisirator,  one  being  rendered  by  him  in  person  aad 
the  other  by  his  personal  representative  for  him. 

It  is  to  be  remembered  that  the  statute  pnmdes  for  both 
accounts  as  a  part  of  the  lawful  administration  of  the  es- 
tate, and  it  is  for  that  that  the  sureties  have  bound  them- 
selves. Their  obligation  is,  that  the  administrator  shall 
account  for  and  pay  over  the  estate  committed  to  his  charge. 
"  The  decree  is  evidence  that  he  has  been  called  upon  and 
has  not  performed  this  obligation,  and  thus  proves  the  breach 
assigned  ":  Lylea  v.  Caldweli,  3  McCord,  22fi. 

The  appellees  are  not  chargeable  with  any  misapplicatioa 
by  the  administrator  of  the  estate  of  Samuel  Flippin  of  the 
assets  of  his  estate;  they  bad  no  control  over  the  same,  and 
could  not  have  prevented  the  payment  to  Powell  Flippin, 
who,  it  is  conceded,  was  not  entitled  to  receive  anything  until 
the  debts  of  Samuel  should  have  been  finally  paid.  But  this 
was  a  mere  wasting  of  the  estate  of  Samuel  Flippin,  and  for 
that  bis  administrator,  and  not  appellees,  must  respond. 

The  decree  is  affirmed.      

EzscuTOBs  AWD  ADxnnsTaATOBs  —  Ldotatioh  ov  AonoHi. — WhOM 
the  eaoM  of  aotion  it  to  recoyer  the  bftlaaoe  admitted  to  be  dne  by  the  final 
aooonnt^  the  atatnte  ti  Umitatioiia  begina  to  nua  m  iayor  of  tlM  auotiea  on 
the  administntor'a  bond  from  the  aoditing  and  fiUng  of  anoh  final  aooouni: 
Kennedy  ▼.  CrcmweU,  108  N.  0. 1. 

£XS0UT0B8    AVD  ADMUnBTRATOBS  —  LUBnJTT  OV    SUKVina  —  A  Ju^g- 

ment  of  an  orphana'  ooart  fixing  ezeontor'a  liabiliiy  ean  be  naed  to  anatain  a 
aait  againat  tho  anretiea  on  hia  bondt  Ommmweakk  v.  SM^  11  Pik  B%,  liO| 
61  Am.  Dea  Slfib  and  axtondad ; 
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[68  MnaiiBEm,  7«l] 

Damaobs  tob  Mbvtal  SurfBRmo  DunomrBOTBD  wmom,  PKYsnuL  ImvmT 
NOT  Rbooybbablb  di  Aonov  fOB  Nbouobnob.  — In  an  aotion  againal 
a  telegraph  oompany  for  negligent  delay  in  delivering  a  meoaage^  daaa- 
agea  oannot  be  reooTered  for  mere  mental  anffiwing  diaeonnoetad  iram 
phyaical  injaiy*  and  not  tho  reaalt  of  tha  willfal  wrong  «C  tho  dated* 
ant. 

Action  for  negligenoe.    The  opinion  states  the  ease. 

FewM  and  Brahan^  and  W.  P.  and  J.  B.  Earru^  for  the  ap- 
pellant. 

Wiihtnfotm  and  Witherspcon^  for  the  appellee. 
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CoopEBy  J.  A  telegram  was  sent  from  Chattanooga,  Ten- 
068860,  to  the  plaintiff,  who  resides  in  Meridian,  Mississippi, 
bforming  him  of  the  death  of  his  brother,  and  the  time  and 
place  at  whioh  he  wonld  be  buried.  If  this  dispatch  had 
been  seasonably  delivered,  the  plaintiff  could  and  would 
have  attended  the  burial.  By  negligence  of  the  agent  of  the 
defendant  company  at  Meridian,  it  was  not  delivered  until 
after  the  last  train  had  left  Meridian  for  Chattanooga  by 
which  the  plaintiff  could  have  traveled  to  attend  the  funeral 
lervices.  This  suit  was  brought  to  recover  the  damages  sua 
tained  by  the  plaintiff  by  reason  of  the  non-delivery  of  th 
message. 

The  facts  are  undisputed.  They  are,  that  the  message 
was  sent,  and  its  transmission  paid  for,  by  the  sender;  that 
it  was,  by  the  negligence  of  the  agent,  not  delivered;  that 
the  plaintiff  sustained  no  pecuniary  loss,  his  damages  being 
merely  nominal,  unless  he  is  entitled  to  recovery  for  the  dis- 
appointment of  not  being  informed  of  the  death  of  his  brother 
b  time  to  attend  his  burial. 

The  court  below  instructed  the  jury  that  the  plaintiff  was 
entitled  to  recover,  as  compensation,  damages  for  the  mental 
suffering  sustained  by  him  by  reason  of  being  deprived  of  the 
privilege  of  attending  the  funeral  of  his  brother,  it  being  con« 
ceded  that  no  such  negligence  was  shown  as  would  warrant 
the  infliction  of  punitive  damages.  The  jury  returned  a  ver- 
dict Ibr  eight  hundred  dollars,  and  from  a  judgment  thereon 
the  defendant  appeals. 

It  thus  appears  that  the  single  question  presented  ii| 
whether,  under  the  circumstances  named,  damages  for  men- 
tal suffering  may  be  recovered. 

It  is  immaterial,  in  the  determination  of  the  question  in- 
volved, whether  the  action  be  considered  as  one  for  the  breach 
of  the  contract  to  transmit  and  deliver  the  message,  or  as  an 
aetion  on  the  case  for  the  tort  in  fiiilure  to  perform  the  duty 
devolved  on  the  telegraph  company  under  the  contract  Tb« 
enbstance  and  nature  of  the  default  and  the  consequent  in* 
]Qry  are  the  same  in  either  view,  and  in  the  absence  of  cir- 
eumstances  warranting  the  imposition  of  punitory  damageSi 
the  measure  of  damages  must  be  the  same,  whatever  be  the 
form  of  the  action. 

We  have  given  to  the  investigation  of  the  question  that 
eensideration  which  its  importance  demands,  and  though 
Ae  right  of  Hbd  i^intiff  to  recover  the  damages  awarded  in 
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this  case  finds  support  in  the  decisions  of  several  of  the 
states,  we  are  unwilling  to  depart  from  the  long-established 
and  almost  universal  rule  of  law  that  no  action  lies  for  the 
recovery  of  damages  for  mere  mental  suffering  disconnected 
from  physical  injury,  and  not  the  result  of  the  willful  wrong 
of  the  defendant  That  such  damages  are  recoverable  in 
actions  for  breach  of  contract  of  marriage  is  well  settled;  but 
it  is  equally  true  that,  until  recent  years,  this  action  stood  bb 
the  marked  and  single  exception  in  which  such  damages 
were  recoverable  in  actions  for  breach  of  contract.  This  ac- 
tion, though  in  form  one  for  the  breach  of  contract,  partakes 
in  several  features  of  the  characteristics  of  an  action  for  tbe 
willful  tort,  and  though  the  damages  recoverable  by  the 
plaintiff  for  mental  suffering  are  spoken  of  as  compenaatoiyp 
the  fervent  language  of  the  courts  indicates  how  shadowj  is 
the  line  that  separates  them  from  those  strictly  punitory: 
Harrison  v.  Swift,  18  Allen,  144;  KuH»  y.  Franl^  76  Ind. 
695;  40  Am.  Rep.  275;  Them  v.  Knapp,  42  N.  Y.  475;  1  Am* 
Rep.  561;  Johnson  v.  Jenkins,  24  N.  Y.  252;  CoryeU  r.  Ool^ 
baugh,  1  N.  J.  L.  77;  1  Am.  Dec.  192.  So  much,  indeed,  does 
the  motive  of  the  defendant  enter  into  the  question  of  dam* 
ages  that  in  Johnson  v.  Jenkins  he  was  permitted  to  givo  in 
evidence,  in  mitigation  of  damages,  the  fact  that  he  refused 
to  consummate  the  marriage  because  of  the  settled  opposi- 
tion of  his  mother,  who  was  in  infirm  health. 

Some  of  the  text-writers  upon  the  subject  of  damages, 
notably  Sutherland  (1  Sutherland  on  Damages,  166),  as* 
suming  that  the  action  for  breach  of  contract  of  marriage  is 
not  of  an  exceptional  character,  accept  the  measure  of  dam* 
ages  therein  applied  as  appropriate  in  all  actions  for  breach 
of  contract  where  the  losses  sustained  are  not,  by  reason  of 
the  nature  of  the  transaction,  of  a  pecuniary  nature.  The 
authorities  cited  by  Sutherland,  other  than  those  in  actions 
for  breach  of  contract  of  marriage,  are  Hobbs  ▼•  London  ste. 
IPy  Oo^  L.  R.  10  Q.  B.  Ill;  Ward  v.  Smith,  11  Prioe,  19; 
WiUiamM  y.  VanderbiU,  28  N.  Y.  217;  84  Am.  Dec.  883;  and 
Jones  y.  Steamship  Cortes,  17  CaL  487;  79  Am.  Dec  142. 

The  first  of  these  oases  decides  only  that  a  passenger  who, 
with  his  wife  and  two  small  children,  were  negligently  dis- 
embarked by  a  railway  at  a  point  four  miles  from  his  desti- 
nation, on  a  rainy  nij^t,  might  reooyer  for  the  inoonyenisnos 
of  haidng  to  walk  that  distanee^  he  being  nnsble  4e  sseofe  a 
eonyejsnes^    In  Wmrd  y.  Bmiih,  ibs  dainstas  leoeyssei  hsm 
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te  peouniazy  loss.  Jime$  v.  Sieamihip  Oarte$  was  a  case  of 
willfbl  wrong  and  fraud.  In  WUHaiiu  v.  VanderbiU,  which 
waa  an  aotion  of  tort  for  breach  of  dnty,  the  defendant  had 
agreed  to  transport  the  plaintiff  from  New  York  to  San  Fran- 
eiaco  via  Nicaragua.  The  defendant's  yessel,  sailing  from 
the  Isthmus  to  San  Frandsco,  was  lost  at  sea,  and  he  negli- 
gently  omitted  to  iupply  transportation  over  that  part  of  the 
joum^.  The  result  was,  that  the  plaintiff  was  exposed  to 
diaease  peculiar  to  the  Iithmus,  which  he  contracted,  and 
mm  erentually  compelled  to  return  to  New  York.  It  was 
Iiald  that  the  plaintiff  was  entitled  to  recover  for  loss  ot  time 
oooasioned  by  and  expenses  of  his  sickness,  the  court  saying: 
"If  one  of  the  plaintiff's  limbs  had  been  broken,  through 
the  carelessness  of  the  agents  or  servants  of  the  defendant, 
it  is  settled  that  he  could  have  recovered  the  expenses  of  the 
sickness  occasioned  theripby,  and  for  the  consequent  loss  of 
time,  and  also  compensation  for  the  bodily  pain  and  suffer- 
ing caused  by  such  breaking  of  his  limb.  The  principle  on 
which  a  recovery,  in  sucb  a  case,  is  allowed  for  bodily  pain  or 
suffering,  loss  of  time,  and  expenses,  sustains  the  recovery,  in 
this  case,  for  the  plaintiff's  loss  of  health  and  loss  of  time, 
and  his  expenses  during  his  sickness." 

It  is  upon  the  suggestions  of  the  text-writers,  supported  by 
authorities  which  have  been  given  a  strained  construction, 
and  upon  a  misapplication  of  the  rule  that  damages  for  a 
breach  of  contract  are  commensurate  with  the  injury  con- 
templated by  the  parties,  that  some  courts  in  recent  years 
have  decided  that  mental  pain  and  anguish,  disconnected 
from  physical  injury,  furnish  a  substantive  cause  of  action 
for  which  recovery  may  be  had. 

The  principle  of  limitation  applied  by  the  courts  in  cases 
involving  pecuniary  loss,  for  the  necessary  protection  of  de- 
fendants against  ruin  by  the  infliction  of  speculative  and 
remote  damages,  has  been  perverted  and  accepted  as  the 
standard  of  measurement  of  damages  in  a  class  of  cases  in 
which  the  sole  injury  sustained  is  confessedly  incapable  of 
compensation,  and  in  which  any  damages  awarded  must, 
from  the  nature  of  things,  be  purely  speculative  and  uncer- 
tain. 

In  1881,  in  the  case  of  8o  ReUe  v.  We$Um  U.  TO.  Co.,  66 
Tex.  808,  40  Am.  Rep.  805,  the  supreme  court  of  Texas,. rely- 
ing upon  the  authority  of  two  previous  decisions  in  that  state 
(Boys  V.  H^mUm  ste.  JL  JL  Co.,  46  Tex.  279,  and  JJeustott  ^U.- 
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R.  F-.  Co.  V.  RandaU,  50  Tex.  261),  iti  one  of  which  an  assault 
and  battery  had  been  committed  on  a  passenger,  and  in  the 
other  serious  and  permanent  physical  injury  had  been  sn^ 
fered,  for  which  damages  for  mental  pain  and  anguish  had 
been  allowed,  and  upon  a  suggestion  in  the  text  of  Shearman 
and  Redfield  on  Negligence,  unsupported  by  any  authority, 
decided  that  the  sendee  of  a  message  might  recover  from  the 
company,  as  compensatory  damages,  for  mental  suffering 
caused  by  its  failure  to  promptly  deliver  a  message  wUeh 
announced  to  him  the  death  of  his  mother,  by  reason  ef 
whieh  default  he  was  not  informed  of  her  death,  and  fidled 
to  attend  her  funeral.  This  decision  has  been  since  over* 
ruled,  upon  a  subordinate  point,  but  the  general  propositioa 
thereby  established,  that  mental  suffering,  disconnected  from 
physical  injury,  may  be  compensated  for  in  actions  for  breach 
of  contract,  has  been  since  repeatedly  reaffirmed:  Onlf^te,  iPy 
Co.  ▼.  Levy,  69  Tex.  542;  46  Am.  Rep.  269;  Gu^  ete.  IPy  Co. 
▼.  Lety,  59  Tex.  563;  46  Am.  Rep.  278;  Stuart  t.  Western  U. 
Tel.  Co.,  66  Tex.  580;  59  Am.  Rep.  623;  MeAUenr.  Western  U. 
Tel.  Co.,  70  Tex.  243;  Western  U.  Tel.  Co.  v.  Cooper,  71  Tex. 
507;  10  Am.  St.  Rep.  771;  Loper  ▼.  Western  U.  Tel.  Co.,  70 
Tex.  689;  Western  U.  Tel.  Co.  v.  Simpson,  73  Tex.  422;  West* 
em  U.  Tel.  Co.  v.  Adams,  75  Tex.  531;  16  Am.  St.  Rep.  920; 
Western  U.  Tel.  Co.  v.  Feegles,  75  Tex.  537;  Western  U.  Td.  Co. 
V.  Moore,  76  Tex.  67;  18  Am.  St.  Rep.  25;  Western  U.  Tel  Cau 
V.  Broesche,  72  Tex.  654;  13  Am.  St.  Rep.  843. 

The  courts  of  Alabama,  Tennessee,  Indiana,  and  Kentucky 
have  followed  the  supreme  court  of  Texas,  relying  upon  the 
decisions  above  noted  as  authority:  Western  U.  Tel.  Co.  r. 
Henderson,  89  Ala.  510;  18  Am.  St.  Rep.  148;  WadswoHh  r. 
Western  U.  Tel.  Co.,  86  Tenn.  695;  6  Am.  St.  Rep.  864;  Reese 
V.  Western  U.  Tel.  Co.,  123  Ind.  295;  Chapmun  v.  Tel.  Co. 
(Sup.  Ct.  Ey.,  June,  1890),  80  Am.  &  Eng.  Corp.  Cas.  626. 

These  cases,  so  far  as  we  have  been  able  to  discover,  rest 
upon  the  authority  of  each  other,  finding  no  support  in  the 
decisions  of  the  other  states  or  those  of  England. 

In  actions  for  injuries  sustained  by  the  negligence  of  the 
defendant,  where  serious  bodily  harm  has  resulted,  the  gen* 
erally  accepted  rule  is,  that  the  jury  may  —  and  since  it  is 
impossible  to  draw  the  line  between  physical  pain  and  men- 
tal suffering  in  such  instances  must — give  damages  for  both. 

Expressions  used  by  the  courts  as  argument  or  illustratuMi 
in  thoee  cases  in  which  damages  for  mental  tuflbihig  ave  t#» 
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rerable,  because  each  suffering  is  declared  to  be  inseparable 
from  physical  pain  and  injury,  have  been  seised  upon  as  sus- 
taining a  right  of  action  for  mental  suffering  alone,  or  for 
mich  suffering  coupled  with  the  right  in  the  plaintiff  to 
merely  nominal  damages. 

Damages  for  mental  suffering  have  been  very  generally 
allowed  in  three  classes  of  cases:  1.  Where,  by  the  merely 
negligent  act  of  the  defendanti  physical  injury  has  been  sus- 
tained, and  in  this  class  of  cases  they  are  compensatory,  and 
the  reason  giren  for  their  allowance  by  all  the  courts  is, 
that  the  one  cannot  be  separated  from  the  other;  2.  In  ac- 
tions for  breach  of  contract  of  marriage;  8.  In  cases  of  will- 
ftal  wrong,  especially  those  affecting  the  liberty,  character, 
reputation,  personal  security,  or  domestic  relations  of  the  in- 
jured party. 

The  decisions  in  Texas,  Tennessee,  Kentucky,  Indiana,  and 
Alabama  rest  upon  arguments  and  illustrations  drawn  from 
caaes  of  one  or  the  other  of  these  classes,  or  upon  the  general 
proposition  that  danoages  must  in  all  cases  be  commensurate 
with  the  injury  sustained  to  the  extent  that  they  were  in  the 
contemplation  of  the  parties  to  a  contract,  or  should  have 
been  foreseen  as  the  probable  consequences  of  his  conduct  by 
the  negligent  defendant.  These  decisions  are  not,  in  our 
<^inion,  sustained  by  any  of  the  analogies  by  which  they  are 
sought  to  be  supported.  These  cases  are  totally  different 
from  those  in  which  damages  for  mental  suffering  have  been 
allowed,  and  it  is  notable  that  in  no  one  of  them  is  there  a 
eitation  of  a  single  case  decided  prior  to  the  case  of  So  Relle, 
in  which  in  an  action  for  breach  of  contract  (except  actions 
for  breach  of  contract  of  marriage),  or  in  an  action  on  the 
case  for  injuries  resulting  from  mere  negligence,  damages 
were  allowed  for  mental  pain  disconnected  from  physical 
injury. 

There  is  an  absence  of  authority  upon  the  direct  question 
<tf  the  right  of  recovery  for  mere  grief  or  disappointment, 
probably  for  the  reason  that  prior  to  the  8o  Relle  case  the  bar 
had  not  entertained  the  view  that  an  action  therefor  could  be 
maintained,  but  there  are  several  cases  in  which  responsibil- 
ity for  mental  disturbance  by  reason  of  fright  has  been  con- 
aidered. 

It  has  been  held  that  fright  attending  an  accident  result- 
ing from  negligence,  by  which  bodily  injury  was  sustained, 
properly  considered  by  the  jury  in  awarding  damagee: 

▲M.  ST.  Bmf^  Vol.  XXIV.-ao 
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Seger  v.  Barkham$ted^  22  Conn.  290;  Hasten  ▼.  Warreti^  27 
Conn.  293;  Cooper  y.  MuUins,  80  Oa.  146;  76  Am.  Dea  688; 
Canning  t.  WiUtamitown^  1  Cush.  451.  But  where  there  ie  no 
bodily  injury,  damages  for  fright  should  not  be  given:  Can^ 
ning  ▼.  WUUametown^  1  Cush.  461;  Railway  Co.  v.  CouUom^ 
L.  R.  18  App.  C.  222;  Wyman  v.  LeaviU,  71  Me.  227;  86  Am. 
Rep.  803;  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  598. 

In  Flemington  y.  8mither9j  2  Car.  &  P.  292,  the  plaintiff 
sued  to  recover  for  injuries  inflicted  upon  his  minor  son  and 
servant  by  the  negligence  of  the  defendant,  and  claimed  com- 
pensation for  the  injury  to  his  parental  feelings;  but  the 
claim  was  rejected. 

We  are  not  disposed  to  depart  from  what  we  consider  the 
old  and  settled  principles  at  law,  nor  to  follow  the  few  courts 
in  which  the  new  rule  has  been  announced. 

The  di£Sculty  of  supplying  any  measure  of  damages  for 
bodily  injury  is  universally  recognized  and  commented  on  by 
the  courts.  But  in  that  class  of  cases  demands  for  simulated 
or  imaginary  injuries  are  far  less  likely  to  be  made  than  will 
be  those  in  suits  for  mental  pain  alone.  No  one  but  the 
plaintiff  can  know  whether  he  really  suffers  any  mental  dis- 
turbance, and  its  extent  and  severity  must  depend  upon  his 
own  mental  peculiarity.  In  the  nature  of  thingSi  money  oan 
neither  palliate  nor  compensate  the  injury  he  has  sustained. 
**  Mental  pain  and  anxiety  the  law  cannot  value,  and  does  not 
pretend  to  redress  when  the  unlawful  act  complained  of  causes 
that  alone  ":  Lynch  v.  Knight,  9  H.  L.  Cas.  577. 

The  rapid  multiplication  of  cases  of  this  character  in  the 
state  of  Texas  since  the  case  of  So  Relle  indicates  to  some  ex* 
tent  the  field  of  speculative  litigation  opened  up  by  that  decis* 
ion;  the  course  of  decision  shows  how  difficult  the  subject  is 
of  control.  In  So  Belle's  case  it  was  held  that  the  sendee  of 
the  undelivered  message,  who  had  paid  nothing  for  its  trans* 
mission,  might  recover  for  the  mental  suffering  flowing  from  its 
non-delivery.  In  QtUf  etc.  Ry  Co.  v.  Levy,  69  Tex.  664, 46  Am. 
Rep.  278,  that  case  was  overruled  in  so  far  as  the  right  of  ao» 
tion  was  recognised  in  the  sendee,  and  it  was  held  that  only 
the  person  entering  into  the  contract  with  the  company  might 
sue.  But  in  WesUm  U.  Tel.  Co.  v.  Cooper,  71  Tex.  607,  10 
Am.  Si  Rep.  771,  where  the  husband  had  sent  a  dispatch 
calling  a  physician  to  attend  his  wife  in  her  confinement,  it 
was  held  that  the  husband  (the  sender  of  the  message)  could 
not  recover  for  his  mental  suffering  caused  by  the  negligencs- 
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of  the  oompany  in  failing  to  deliver  the  message;  but  that^ 
suing  in  right  of  his  wife  (who  was  not  a  party  to  the  con* 
tract  with  the  company),  he  might  recover  for  her  mental 
sufiering. 

It  IB  held  in  that  state  that  the  telegraph  company  must 
be  informed,  either  by  the  face  of  the  message  or  by  extrane- 
oiiB  notice,  of  the  relationship  of  the  parties  and  the  purport 
of  the  message  to  warrant  the  recovery  of  damages  for  men- 
tal suffering.  It  has  been  decided  that  this  dispatch  did  not 
siufficiently  indicate  these  facts:  '*  Willie  died  yesterday  at 
six  o'clock;  will  be  buried  at  Marshall,  Sunday  evening'': 
Western  U.  TeL  Co.  y.  Brown^  71  Tex.  72S;  while  the  following 
one  did:  *^BDlie  is  very  low;  come  at  once":  Western  U.  ZVI. 
Cb.  v.  Moorty  76  Tex.  66;  18  Am.  St  Rep.  25.  And  a  distinc- 
tion seems  to  be  drawn  between  the  negligence  of  failing  to 
deliver  a  dispatch,  which  causes  mental  pain  and  suffering, 
and  failing  to  deliver  one,  which  if  delivered  would  relieve 
BQch  suffering.  In  RwoeU  v.  We^m  U.  Tel.  Co.^  75  Tex.  26,  the 
plaintiff  and  his  wife  had  received  information  of  the  danger- 
ouB  illness  of  her  mother.  Subsequently,  a  dispatch  was  sent 
containing  information  of  the  mother's  improved  condition. 
This  dispatch  the  company  failed  to  deliver.  Suit  was  brought^ 
bat  recovery  was  denied,  the  court  saying:  '*  The  demurrer 
was  properly  sustained.  The  damage  here  complained  of  was 
the  mere  continued  anxiety  caused  by  the  failure  promptly  to 
deliver  the  message.  Some  kind  of  unpleasant  emotion  in  the 
mind  of  the  injured  party  is  probably  the  result  of  a  breach 
of  contract  in  most  cases.  But  the  cases  are  rare  in  which 
Buch  emotion  can  be  held  to  be  an  element  of  the  damages 
resulting  from  the  breach.  For  injury  to  feelings  in  such 
cases  the  courts  cannot  give  redress.  Any  other  rule  would 
result  in  intolerable  litigation." 

The  manifest  effect  of  this  decision  is  to  deny  to  a  party  in- 
jured redress  for  mental  suffering,  contemplated  by  the  par- 
ties to  the  contract  as  the  probable  consequence  of  its  breach. 
The  distinction  drawn  by  the  court  is  so  unsubstantial  that  it 
was  evidently  resorted  to  for  the  purpose  of  obstructing  the 
tide  of  *' intolerable  litigation"  flowing  from  the  deoisionB 
following  the  So  Relle  case. 

Kentucky,  Tennessee,  Indiana,  and  Alabama  have  but  re- 
eently  established  the  rule,  the  dangers  and  difficulties  of 
which  are  becoming  apparent  in  Texas.  The  *'  intolerable 
litigation  **  invited  and  appearing  in  Texas  has  not  yet  ttMj 
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oommeneed  in  those  states.  It  will,  however,  appear  in  dna 
lime,  and  the  courts  will  be  forced  to  resort  to  refined  limita* 
tions,  as  Texas  has  done,  to  restrict  it 

We  prefer  the  safety  afforded  by  the  conservatism  of  the 
old  law  as  we  understand  it  to  be,  and  are  of  opinion  that  no 
reoovery  for  mental  suffering  can  be  had  und^  the  circum- 
stances of  this  case:  Dorrah  v.  lUinms  Cent  R,  R.  Co,^  65 
Miss.  14;  7  Am.  St  Rep.  629;  aalina  v.  Trasper,  27  Kan.  544; 
We%t  T.  F5»fem  U.  Tel.  Co.,  89  Kan.  98;  7  Am.  St  Rep.  530; 
RvMdl  V.  Western  U.  Tel  Co.,  8  Dak.  815;  Wyman  ▼.  Leavitt, 
71  Me.  227;  86  Am.  Rep.  80S;  Lynch  v.  Knight^  9  H.  L. 
Cas.  577;  Victoria  Ry  Com.  v.  Coultaa,  L.  R.  18  App.  C.  222; 
Indif^napolie  etc.  JR.  R.  Co.  v.  Stables,  62  111.  813;  Johnston  r. 
WeOey  Fargo,  A  Co.,  6  Nev.  224;  8  Am.  Rep.  246;  2  Greenl. 
Kv.,  sec.  267;  Wood's  Mayne  on  Damages,  78. 

Reversed  and  remanded. 

Davaom — MniTAL  AirainiH.  —The  joryv  ^  smrndxig  dftmgM  for  ihm 
breach  oi  »  oontnust*  in&y  telw  into  oonsidorAtioa  tlM  nentel  aagniik  «l 
pUintififv,  if  they  enffored  any  mental  aagaich  en  acooaat  of  the  nuittera 
complained  of:  Benihan  ▼.  Wrighi,  126  Ind.  636;  21  Am.  St  Rep.  249,  and 
note.  F*r  a  discussion  of  mental  anguish  aa  an  element  of  damages,  8e« 
extended  note  to  West  r.  Western  U.  Tel  Obk,  7  Am.  St.  Rep.  6S4-6S7. 
Mental  Buffering  caused  by  negltgenoe  and  delay  m  daUvwing  a  tekgram, 
not  of  a  pecuniary  natnra»  may  oonatitata  an  element  of  damages^  evoa 
though  no  physical  pain  or  pecuniary  loss  is  suffered:  T^omjasoa  ▼.  Western 
tr.  Tel  Co,,  107  N.  C.  449;  Towig  ▼.  Western  U.  TeL  Co.,  107  N.  C.  370;  22 
Am.  St  Rep.  883,  and  note;  Ou(f  etc  TeL  OtK  y.  BUkeardmm,  79  Tex.  649; 
Western  U,  Tel.  Co.  r.  Simpmm^  71  Tex.  422.  In  BmoeUw.  Weetem  U.  TeL 
Co.,  76  Tex.  26^  it  was  deoided  that  mere  continned  anxiety  of  eoe  who  baa 
been  informed  of  the  illneaa  of  a  relative^  oaaaed  by  the  ftoinre  of  a  tele- 
graph company  to  deliver  a  message  conveyiug  information  of  the  convales- 
cence of  such  relative^  does  not  of  itself  constitute  a  ground  of  recovery 
againat  the  telegraph  aompany  oo  aeoount  of  its  negligoMa.  Where  ptr- 
aonal  injuriea  are  alleged  and  proved  by  the  plainti£t  both  phyaioal  pais 
and  mental  angniah  are  alemanta  of  damage,  though  not  alleged  in  tha  aom- 
plaint:  Brown  v.  ffammbal  etc  i^'y  Co.,  99  Ma  311;  Baniford  v.  Ednsas  CUg, 
108  Mo.  173;  Ouff  etc.  Jtp  Cb.  v.  Burlejf,  74  Tsx.  69S;  Tdoag  <ftL  ify  CbL  v» 
D(omgia»t  73  Tex.  925.  I 
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Kansas  Gity»  MsMPHiSy  and  Bibmingham  Bail- 

BOAD  Company  v.  Bilby. 


«9  BAnjraAi>  Comfaht  vor  Enomitt  TAammmam  wmm  Whom 
OoifBuofOB  KA8  Takih  Wbovo  Enb  ov  TxcncsT.  —  Where  »  passenger 
pnrdiases  e  nmnd-trip  ndlway  ticket^  tad  the  first  oondnotor  te  whom 
il  Is  handed,  by  nblake,  retigBa  to  the  passenger  the  wrong  end  of  the 
lielbet^  and  tiie  oendootor  on  the  retnra  tdp^  ignoring  the  paseenger^s 
azplaoation^  relnses  to  aeoept  his  ticket^  and  ejects  him  for  want  of  a 
proper  ticket^  the  railway  oeoipany  will  he  liable  In  damages  lor  to 
ojeoting  Urn. 
Maovuksnov  ov  Bixlwat  Ocmpaht  MAKnra  Tunoer  Ohlt  BfiDincB  or 
FaflBOiranils  RiSBr  10  T&avSi  oh  Tbain  UvBiaaoMABLa. — A  pae- 
■aoger  on  a  rallwi^  train  holding  the  wrong  end  of  a  ronnd-trip  ticket, 
f  tnmed  to  him  by  the  mistake  of  the  eompany's  oondnotor,  and  giving 
»  reasonable  ein>Unation  of  the  mistake  to  the  oondnotor  to  whom  he 
oAers  it,  Is  entitied  to  be  oarried  aooording  to  the  real  eontfaot;  and  any 
legolatioA  of  the  eompany  making  the  ticket  the  oDly  evidenoe  of  the 
pMssngar'a  right  to  tOKvel  on  tiie  train,  and  antboriaing  the  oondnotor 
to  disre^od  the  passenger's  explanation,  is  unreasonable^  and  oanhot 
Jnetify  his  ezpolsion* 


I 

AonoH  for  damagoA.    Tbe  opinioa  Btatai  Urn  oua. 
/.  W.  Buchanan  and  WaUaee  Prait^  for  the  appellant 
Blair  and  Striblingj  for  the  appellee. 

CoopsBy  J.  On  or  about  the  8d  of  September^  1889,  tbe 
plaintiff,  with  her  husband,  purchased  from  the  agent  of  KJ^ 
pellant  at  Myrtle  two  tickets  for  transportation  over  appel- 
lant'a  road  to  Blue  Springs  and  return,  both  places  beiopg 
stations  on  appellant's  road. 

These  tickets  were  handed  to  the  conductor  on  the  train 
mnoing  from  Myrtle  to  Blue  Springs,  and  by  accident  and 
mistake  he  returned  to  the  passengers  the  wrong  part  of  the 
tickets,  giving  to  them  that  portion  which  called  for  tran^ 
portation  from  Myrtle  to  Blue  Springs,  which  he  should  have 
kepii  and  retaining  that  portion  calling  for  passage  from  Bine 
Springs  to  Myrtle,  which  he  should  have  returned  to  the  pas- 
•e&gers.  The  plaintiff  went  from  Blue  Springs  to  Sherman, 
another  station  on  appellant's  road,  and  on  the  6th  of  Septem- 
ber, being  desirous  d  returning  to  Myrtle,  she  purchased '  a 
ticket  from  Sherman  to  Blue  Springs,  and  for  the  journey  froin 
that  place  to  Myrtle  tendered  that  portion  of  the  round-tflp 
ticket  firom  Myrtle  to  Blue  Springs  that  had  been  returned  to 
her  bj  tbe  conductor  on  the  Sd,  but  this  ticket  the  conductor 
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refused  to  accept,  because  it  entitled  the  bearer  to  transporta- 
tion from  MyrUe  to  Blue  Springs,  and  not  from  Blue  Springs 
to  Myrtle. 

The  plaintiff  had  not  before  noticed  the  piistake  that  had 
been  made  by  the  other  conductor,  but  then  explained  to  the 
conductor  of  the  train  upon  which  she  was  traveling  how  it 
had  occurred,  and  insisted  upon  her  right  to  be  carried  on 
the  ticket.  But  this  he  declined,  and  informed  the  plaintiff 
that  she  must  either  pay  train  fare,  buy  a  ticket  at  Blue 
Springs  when  the  train  should  reach  that  point,  or  leave  the 
train  there.  The  plaintiff  and  the  conductor  testified  to 
about  the  same  facts  as  to  what  transpired  until  the  train 
reached  Blue  Springs,  at  which  point,  as  the  conductor  stated, 
the  plaintiff  and  her  husband  left  the  train  upon  his  refusal 
to  carry  them  on  the  tickets  they  then  had,  while  the  plain* 
tiff  testified  that  the  conductor  spoke  to  her  in  an  angry 
manner,  and  took  her  by  the  arm  to  put  her  off  the  train. 

At  all  events,  the  plaintiff  left  the  train  at  Blue  Springs 
with  her  husband,  and  there  remained  until  the  following 
day,  and  brings  this  suit  for  damages  against  the  appellant. 
The  jury  awarded  her  damages  in  the  sum  of  three  hundred 
dollars,  and  from  a  judgment  for  that  sum  the  defendant 
appeals. 

The  decisions  are  in  direct  and  palpable  conflict  upon  the 
liability  of  a  common  carrier  for  failure  to  transport  a  pas- 
senger  under  the  circumstances  named.  In  New  York,  Michi- 
gan, Illinois,  Maryland,  Ohio,  Wisconsin,  Connecticut,  New 
Jersey,  Massachusetts,  and  North  Carolina  it  seems  to  have 
been  decided  that  the  ticket  presented  by  the  passenger  is  the 
only  evidence  of  his  right  to  travel  upon  the  train  which  can 
be  recognized  by  the  conductor,  and  that  if,  by  reason  of  the 
negligence  of  other  servants  of  the  carrier,  a  wrong  ticket  has 
been  given  to  the  passenger,  or  the  right  ticket  has  been  given 
to  him,  but  erroneously  taken  from  him,  the  passenger's  right 
of  action  is  for  the  wrong  thus  committed,  and  that  he  may 
not  insist  upon  his  right  to  travel  on  the  wrong  ticket  or  with* 
out  it,  when  it  has  been  taken  up,  and  recover  damages  for 
the  refusal  of  the  carrier  to  permit  him  to  do  so,  and  that  the 
carrier  may  lawfully  eject  him  from  its  train,  using  no  more 
^  force  than  is  necessary  for  that  purpose. 

The  authorities  in  support  of  this  rule  are  found  in  the 
brief  of  counsel  for  appellant.  On  the  other  hand,  it  is  held 
in  Georgia  and    Indiana  that  the  passenger  is  entitled  to 
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travd  according  to  his  real  contract  with  the  carrier,  where 
the  mistake  in  giving  the  proper  ticket  or  in  taking  np  a 
proper  one  held  hj  a  passenger  is  caused  hj  the  negligence  of 
the  servants  of  the  carrier:  Railroad  Co.  ▼.  Five,  11  Am.  ft 
Sng.  R.  R.  Cas.  108. 

In  a  more  recent  case  in  Michigan  than  those  cited  hy  ap- 
pellant's connsel  {Hufford  t.  Qrand  Rapids  etc.  R  R  Oo.^  64 
Mich.  634;  8  Am.  St.  Rep.  859),  the  plaintiff  had  applied  and 
paid  for  a  ticket  from  Manton  to  Traverse  City.  The  agent 
gave  him  a  ticket  previously  issued  for  a  ride  from  Sturgis  to 
Traverse  City.  There  was  evidence  tending  to  show  that  the 
ticket  had  been  canceled  by  conductor's  marks  for  a  ride  be- 
tween Sturgis  and  Walton,  and  the  trial  court  instructed  the 
jury  that  *'  if  they  believed  the  ticket  was  punched,  indicat- 
ing to  the  conductor  by  the  punch-mark  that  it  bad  been 
used  before  between  Grand  Rapids  and  Walton,  that  would  be 
evidence  of  an  infirmity  in  the  ticket,  and  the  plaintiff  would 
not  be  entitled  to  insist  upon  that  ticket  being  received.** 
This  instruction  was  held  to  be  erroneous,  the  court  saying: 
"When  the  plaintiff  told  the  conductor  on  the  train  that  he 
had  paid  bis  fare,  and  stated  the  amount  he  had  paid  to 
the  agent  who  gave  him  the  ticket  he  presented,  and  told 
him  it  was  good,  it  was  the  duty  of  the  conductor  to  accept 
the  statement  of  the  plaintiff,  until  he  found  out  it  was  not 
true,  no  matter  what  the  ticket  contained  in  words,  figures, 
or  other  marks." 

The  most  remarkable  thing  about  this  decision  is,  that  it 
was  made  in  the  same  case  upon  the  same  facts,  and  between 
the  same  parties,  as  that  reported  in  63  Mich.  118,  in  which, 
in  an  opinion  delivered  by  Judge  Cooley,  it  was  held  that,  as 
between  the  conductor  and  the  passenger,  **  the  ticket  must 
be  conclusive  evidence  of  the  extent  of  the  passenger's  right  to 
travel." 

There  is  a  class  of  cases  somewhat  analogous  to  the  present 
one,  in  which,  by  a  uniform  course  of  decisions  so  far  as  we 
are  informed,  it  is  held  that  the  conductor  must  accept  the 
statements  of  the  passenger.  We  refer  to  those  cases  in  which 
different  rates  are  charged  for  one  who  has  procured  a  ticket 
and  one  who  pays  upon  the  train.  It  is  held  that,  as  a  con- 
dition precedent  to  tiie  exercise  of  this  right  to  charge  higher 
train  rates,  and  to  expel  one  refusing  to  pay  them,  a  reason- 
able opportunity  must  be  given  by  the  carrier  to  the  passenger 
to  procure  the  ticket  required,  and  that  one  to  whom  no  such 
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•pportuoity  has  beon  iiflbrded,  and  who  for  refusing  to  pay^ 
the  higher  rate  ia  expelled  from  the  train,  may  reoover 
damageB  therefor:  Hutchinaon  on  CarrierSi  aeo.  571,  and 
•athoritieB  in  note  2;  Forne  v.  Alabama  ate.  J3,  JS.  Co.j  6& 
Miss.  66;  66  Am.  Rep.  801. 

Without  detarmioing  more  upon  this  disputed  question  than 
ia  necessary  for  the  decision  of  the  oase  before  us,  it  is  suf<- 
fieient  to  say  that  where,  aa  here,  the  ticket  in  the  hands  of 
the  passenger  supports  and  confirme  the  truth  of  his  state-^ 
ment,  and  no  possible  injury  can  result  to  the  carrier  by  the^ 
conductor's  accepting  and  acting  thereon,  he  must  so  act,  or 
refuse,  at  the  peril  of  inviting  an  action  for  damages  against 
bis  principal  if  the  statement  be  true. 

We  do  not  decide  that  a  person  holding  a  ticket  from  Myrtle^ 
to  Blue  Springs  has  a  right  to  ride  from  Blue  Springs  ta 
Myrtle,  but  no  real  injury  could  result  to  the  carrier  in  recog- 
niaing  such  right,  for  the  distance  is  the  same,  and  in  the 
usual  course  of  business  as  many  trains  pass  in  one  direction 
as  the  other.  What  we  do  decide  is,  that  a  passenger  hoIding^ 
and  attempting  to  use  such  ticket  under  the  circumstances 
disclosed  in  this  record,  and  explaining  to  the  conductor  how 
the  mistake  occurred  by  which  the  ticket  read  in  the  wrong 
direction,  makes  such  a  reasonable  and  probable  showing  a» 
entitles  him  to  be  dealt  with  as  a  passenger,  and  therefore 
that  any  regulation  of  the  carrier  authorizing  the  conductor 
of  its  trains  to  disregard  such  statement  is  unreasonable,  and 
need  not  be  submitted  to  by  the  passenger. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reyersed,  and  it  is  affirmed. 


RAnaoAP  CouTAjnMB — Mibtakb  iw  Tickkt. — Where  any  mistake  abooi 
» tioket  oocnn  through  the  fault  of  the  oompany'a  teryaatt  auoh  miatake  la 
ehargeable  to  the  company,  and  not  to  the  tioket-holder:  ihargia  R,  A.  ite. 
Go.  ▼.  Doughtrty^  86  Ga.  744;  22  Am.  St.  Rep.  499,  and  note;  ItnUamapokM 
€t€»  i?V  ^  ▼•  Howtrton,  127  Ind.  236.  If  &  passenger  asks  a  oondnctor  for 
a  stop-orer  ticket,  and  by  his  mistake  receives  only  a  trip-check,  the  second 
condnotor  may  lawfully  eject  him  for  non-payment  of  fan:  TorUm  t.  Jfl^ 
tooute  ete.  ITy  C^,  64  Wis.  234;  41  Am.  Rep.  SS. 
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LiGGBTT   AND    MyBBS   ToBAOOO    GoHPANY  V.   BbID 

Tobacco  Company. 

PMKUIODSItfiS.] 

Xku>B-XABXfl.  —A  p«raoii  bas  a  ri|^t  to  the  Mdiuivt  vm  of  iitfurk%  formi^ 
or  tymbolf  appropriatad  by  him  for  the  pnrpoae  of  pointing  oot  the  tnio 
origin  or  ownership  of  an  article  mannfaotnred  by  him;  bat  aaoh  do- 
aigna  oannoi  be  need  for  the  aimple  porpoaa  of  naming  or  daaoribmg  the 
qaality  of  tho  gooda.^ 

TftAD»>iiABKB  •—  IwvRiHOKMWT — Injunctiov.  —  One  who  haa  appropriated 
a  trade-mark  to  diattngnish  hia  goods  from  other  aimilar  goods  haa  a 
property  right  in  it  which  will  be  protected  by  injunction  againat  the 
infringing  party.  To  entitle  him  to  a  perpetual  injnnctioiiy  tba  imita- 
tion need  not  be  exact  or  perfect. 

Tbad»ma&ks  «-*-  Imyjunosiovt — Iv^UFonov  *-  Btidsnob. — To  conatitnte 
an  infringemant  of  a  tede-mark,  ao  aa  to  entitle  the  owner  thereof  to  an 
injunction  against  the  infringing  party,  it  ia  sufficient  that  the  imitatioo 
is  such  as  would  be  likely  to  mislead  one  in  the  ordinary  eoniae  of 
purchasing  the  goods,  and  lead  him  to  auppoaa  or  believe  that  he  waa 
parohasing  Ae  geauioe  article.  It  is  not  necessary  to  show  that  any 
ona  haa  bean  in  fact  deoeiTed,  nor  to  eatablish  intentional  fraud* 

Ami  BahewMj  £.  Ju  Bakewettf  and  Smith  and  Harrwm^  fiyr 
the  appellants. 

M.  A,  Reedj  and  Stuart  and  Oarhner,  for  the  respondent. 

Black,  J.  This  suit  was  instituted  in  the  Buchanan  circuit 
court  to  enjoin  the  defendant  from  manufacturing,  selling,  or 
offering  for  sale  plug  tobacco  having  affixed  thereto  the  mark 
of  a  star,  or  a  mark  reBcmbling  a  star,  in  imitation  of  plain* 
tiff's  trade-roark«    On  final  bearing  of  the  cause,  the  circuit 

court  dissolved  the  temporary  injunction,  gave  judgment  for 

8ia 
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defendanti  and  also  aasessed  damages  <m  the  injunction  bond, 
and  gave  judgment  therefor  in  favor  of  the  defendant. 

From  the  proofs  and  admissions  made  at  the  hearing  it 
appears  the  firm  of  Liggett  and  Myers  had  been  for  many 
years  prior  to  January,  1878,  engaged  in  the  manufacture  and 
sale  of  plug  tobacco  at  the  city  of  St  Louis,  in  this  state.  The 
plaintiff  corporation  was  organized  under  the  laws  of  this 
state  at  the  last-mentioned  date,  and  became  the  successor  of 
the  firm  of  Liggett  and  Myers,  and  as  such  successor  acquired 
the  business,  good-will,  and  trade-marks  of  the  old  firm.  The 
firm  of  Liggett  and  Myers  was  the  first  to  adopt  a  star  as  a 
trade-mark.  It  is  a  symbol  in  the  form  of  a  five-pointed  star 
made  of  tin,  with  a  circular  hole  cut  through  the  center.  Six 
of  these  stars  are  attached  to  each  plug  of  tobacco.  This  brand 
manufactured  by  the  plaintiff  is  well  and  favorably  known 
and  has  a  large  sale  throughout  the  United  States,  and  it  is 
called  the  '^  Star  tobacco." 

The  defendant,  a  corporation  organised  under  the  laws  of 
this  state,  began  the  manufacture  of  plug  tobacco  at  St  Jo- 
seph in  December,  1888,  long  after  the  plaintiff's  trade-mark 
had  become  well  known  to  the  trade.  The  defendant  adopted 
a  device  as  a  trade-mark,  of  which  complaint  is  made.  It  is 
a  symbol  of  the  same  size  as  that  of  the  plaintiff,  made  of  tin, 
with  eight  points  slightly  inclined  to  the  right,  with  a  hole  in 
the  center,  and  has  the  word  '^Buzz''  dimly  impressed  upon 
the  surface.  It  is  attached  to  the  plugs  the  same  as  the  star 
of  the  plaintiff. 

The  defendant  placed  its  tobacco  upon  the  market,  calling 
it  the  ^'Buzz-saw,"  at  a  few  cents  per  pound  less  than  the 
price  at  which  plaintiff  sold  its  brand  *'  Star,"  and  as  a  result 
there  was  a  very  great  depreciation  in  sales  made  by  plaintiff 
for  five  or  six  months.  While  experts  in  the  tobacco  business 
would  readily  detect  the  difference  between  the  two  brands, 
still  it  is  apparent  from  an  inspection  of  the  tags  that  an 
ordinary  consumer  would  not  notice  the  difference.  Indeed, 
there  is  a  vast  amount  of  evidence  in  the  case  showing  that 
this  "  Buzz-saw "  was  often  sold  as  *^  Star  tobacco,"  and  in. 
many  instances  the  consumer  purchased  and  paid  for  defend- 
ant's brand,  supposing  and  believing  at  the  time  that  he  got 
what  he  called  for,  namely,  *'  Star  tobacco." 

The  general  principles  of  the  law  concerning  trade-marks 
are  well  settled.  A  person  has  a  right  to  the  exclusive  use  of 
marks,  forms,  or  symbols  appropriated  by  him  for  the  purpose 
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of  pointing  out  the  true  orij^n  or  ownership  of  the  article  man* 
ufactured  by  hiin.  The  limitation  upon  this  right  is,  that 
such  designs  or  words  may  not  be  used  for  the  simple  purpose 
of  naming  or  describing  the  quality  of  the  goods, — for  to  per- 
mit that  would  be  to  foster  a  monopoly;  while  the  great  pur- 
pose of  the  law  of  trade-marks  is  to  protect  the  owner  in  the 
exclusive  use  of  his  device,  which  distinguishes  his  product 
from  other  similar  articles,  and  to  protect  the  public  against 
fraud  and  deception.  Any  contrivance,  design,  device,  name, 
or  symbol  may  be  used  as  a  trade-mark  for  the  purpose  of 
pointing  out  the  true  source  and  origin  of  the  goods  to  which 
it  is  affixed.  Under  some  circumstances  the  name  of  a  place 
may  be  used  as  a  trade-mark. 

The  law  is  also  well  settled  that  one  who  has  appropriated 
a  trade-mark  to  distinguish  his  goods  from  other  similar  goods 
has  a  property  right  in  it,  —  a  right  that  will  be  protected 
by  injunction  against  the  infringing  party.  To  entitle  the 
plaintiff  to  a  perpetual  injunction,  the  imitation  need  not  be 
exact  or  perfect  To  constitute  an  infringement,  it  will  be 
sufficient  to  show  that  the  imitation  is  such  as  would  be  likely 
to  mislead  one  in  the  ordinary  course  of  purchasing  the  goods, 
and  lead  him  to  suppose  or  believe  that  he  was  purchasing  the 
genuine  article.  It  is  not  necessary  to  show  that  any  one  has 
in  point  of  fact  been  deceived,  nor  is  it,  at  this  day,  necessary 
to  show  intentional  fraud.  The  following  cases  and  many 
others  assert  some  one  or  all  of  the  foregoing  principles  of  law: 
FiUey  v.  Famtt,  44  Mo.  168;  100  Am.  Dec.  275;  Manufactur- 
ing Co.  V.  Trainer^  101  U.  8.  51;  Newman  v.  Alvord,  51  N.  Y. 
189;  10  Am.  Rep.  588;  McLean  v.  Fleming,  96  U.  S.  245;  Mc- 
Cartney V.  Gamhart,  45  Mo.  593;  100  Am.  Dec.  397;  Hostetter 
V.  Vcminkle,  1  DilL  830;  Shaver  v.  Shaver,  54  Iowa,  208;  37 
Am.  Rep.  194. 

Applying  the  foregoing  principles  of  law  to  the  case  in 
hand,  there  can  be  no  doubt  but  the  defendant  should  be  per- 
petually enjoined  from  using  the  so-called  '*  Buzz-saw  "  device. 
There  is,  it  is  true,  some  difierence  between  that  symbol  and 
the  plaintiff's  star,  but  the  difference  is  slight,  and  consists 
in  eight  instead  of  five  points,  and  the  eight  points  incline 
slightly  to  the  right.  At  a  distance  of  a  few  feet  they  would 
be  readily  taken  to  be  one  and  the  same  mark.  The  differ- 
ence is  colorable  only,  so  much  so  as  to  indicate  even  guilty 
knowledge  and  a  deceptive  purpose.  Besides  this,  the  proof 
is  clear  that  consumers  have  been  and  are  often  deceived  and 
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led  to  believe  that  this  eo-oalled  ''  Bozx-saw "  ia  geDnua 
"  Star/' 

The  defendaot's  devioe  is  but  an  evasiye  e£brt  to  cover  up 
a  wiongfol  nee  of  the  plaintifif's  trade*mark.  Thie  trade* 
mark  has  become  of  great  value  to  the  plaintiff  by  reaeon  of 
its  long  uee  and  the  continued  excellenoe  of  the  article  to 
which  it  is  affixed,  and  the  plaintiff  ie  entitled  to  the  exda* 
eive  use  of  it  The  defendant  has  made  no  appearance  in 
this  court,  and  we  are  at  a  loss  to  know  upon  what  ground  tibe 
court  refused  the  relief  prayed  for. 

The  judgment  is  reversed,  and  a  perpetual  injunction  will 
be  entered  here  to  the  full  extent  of  the  relief  prayed  fivr  in 
the  petition.  

Tradb  HABX8,  What  arm,  —  As  to  what  It  naoenarj  to  oonstitote  * 
trade-mark,  mo  note  to  Partridge  ▼.  MendSt  47  Am.  Deo.  284-2S5;  FtdH&m 
N.  Oo.  Y.  Duiimey,  14d  F^  St.  205;  28  Am.  St  Rep.  228,  and  note;  Bl  M^ddh 
C.  Mfg,  Oo.  T.  QcUia,  25  Fla.  886;  23  Am.  St.  Rep.  537,  and  note;  0%ar- 
makert^P,  UnUm  ▼.  Conhaim^  40  Minn.  243;  12  Am.  St.  Rep.  726,  and  notof 
Kothkr  ▼.  Sanders,  122  N.  T.  65;  Sotia  O.  Co.  t.  P(M0,  16  Col.  SSa 

Tradb  marks,  ImrRiNoncBNT  or.  —  Am  to  what  is  an  infringement  of  a 
trade-mark,  see  note  to  RoberUon  v.  Berry^  33  Am.  Rep.  833-339;  note  to 
Partridge  ▼.  Mend:,  47  Am.  Dea  295-299;  Bi  ModtUo  a  M/g.  Co.  t.  Goto, 
23  Fla.  886;  23  Am.  St.  Rap.  537,  and  note  545,  546;  Soiie  O.  Co.  t.  Pmo, 
16  CoL  388.  An  intentional  imitation  of  a  trade-mark  likely  to  deoeive  an 
ordinary  purchaser  will  be  enjoined,  notwithstanding  the  fiict  that  a  olooa 
inspection  would  disclose  the  differences  in  many  respects  of  the  two  trada* 
marks:  Sperrp  t.  Perehal  M.  Oo.,  81  OaL  262.  Bat  a  deliberate  intentiwi 
to  deceive  is  not  necessary  in  tha  infringement  of  a  trade-mark,  providad 
the  imitation  is  calculated  to  deceive,  and  does  really  deceiTe,  purchaserss 
Kenvy  ▼.  QiUtU,  70  Md.  574;  ParleU  t.  OuggenhthMr,  67  Md.  542;  1  Am.  St 
Rep.  416. 

Tradi-marks — IirjuHonoH  to  RisTRAiir  Ikfrxvoxicsiit. — Ona  who 
has  infringed  the  trade-mark  of  another  may  be  restrained  by  an  injonetioa 
from  making  nam  of  the  imitation:  Pqpkam  t.  Cok,  66  N.  T.  69s  28  Anu 
Rep.  22,  and  note  27-30;  Keller  t.  B,  F.  Goodrich  Co.,  117  lad.  576;  10  Am. 
St  Repi  88;  Bl  ModeOo  a  Hfg.  Co.  t.  QiOo,  25  Fla.  886;  28  Am.  St.  Ra^ 
537. 
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ov  Mahtmu  —  Miittr  and  Mrraat  do  not  •tend  npoa  equal  foot* 

wmk  whtaa  thay  kava  aqiud  knowledge  of  the  danger.    The  poeition 

ol  the  aervant  ie  one  of  enbordination  and  obedience  to  the  maeter^  and 

be  haa  a  right  to  rely  upon  Hie  ■aperior  knowledge  and  skOl  of  the  bum* 

tv^  and  b  not  entifeiy  Irea  to  aofc  npon  hia  owm  raepioioaa  of  danger. 

iv»  fiBvraav-^fiimBMft  Kjiowumx  ow  M^flrxE— NBauojuiOB 
«v  SnVAMT.— When  the  maater  ordera  the  servant  into  a  place  of 
danger,  and  the  latter,  by  obeying  ia  injared,  he  it  not  gnilty  of  eon« 
tribatory  negligence,  eo  aa  to  bar  a  reooTery,  eveept  when  the  danger 
li  M»  glaring  and  ebriono  that  a  teaaonably  pmdaBi  man  wonld  havo 
diaohayail,  and  not  haao  entered  into  it^ 
PlucncB — iHSTRUonoiia.  —  Cleuoal  Erbobs  in  instructional  readily  dia- 
oorerad  i^on  reading  them,  are  not  groands  for  revMrsaL 


B.  R.  Vineyardj  for  the  appellant 
if.  A.  Reed^  for  the  respcndenl 

Black,  J.  The  plaintifir  brought  this  suit  to  recover  dam- 
ages for  personal  iiijuries  received  while  engaged  in  repairing 
a  sewer.  The  work  was  done  by  the  city  engineer,  who  pro- 
cured the  material,  employed  the  men,  and  superintended  the 
work  by  authority  of  a  city  ordinance. 

The  petition  alleges  that  after  a  section  of  the  sewer  had 
been  arched  over,  the  engineer  directed  plaintiff  and  one 
Murray  to  go  under  the  arch  and  remove  the  supports;  that 
the  engineer  assured  the  plaintiff  and  Murray  that  it  was  safe 
to  do  00;  that,  relying  upon  the  assurance,  they  proceeded  to 
carry  out  the  order,  and  while  thus  engaged  the  arch  fell  in 
on  the  plaintiff;  and  that  the  injury  to  plaintiff  was  caused 
by  the  negligence  of  the  engineer  in  causing  the  supports  to 
be  removed  before  the  cement  used  in  the  walls  had  hardened. 

The  answer  was  a  general  denial,  and  contributory  negli- 
gence  on  the  part  of  the  defendant. 

According  to  the  bill  of  exceptions,  the  plaintiff  introduced 
evidence  tending  to  prove  all  of  the  allegations  of  the  petition, 
— that  he  was  a  day-laborer,  not  skilled  in  the  work;  was  not 
aware  of  the  danger,  and  that  none  but  a  skilled  person 
would,  by  the  use  of  ordinary  care,  have  foreseen  the  danger. 
And  defendant  offered  evidence  tending  to  show  that  the  dan* 
ger  was  so  obvious  and  apparent  that  any  person,  skilled  or 
unskilled,  could,  by  the  exercise  of  ordinary  care,  have  fore- 
seen aad  avoided  the  danger,  and  that  plaintiff  was  warned 
of  the  danger  attending  the  undertaking. 
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The  oonrli  at  the  reqtnrt  of  fho  plaintU^  inflnietod  tho 
{nry  that  if  they  beUeyed  tke  engineer,  ^after  tbe  eomplettoa 
of  a  lection  of  the  said  seweri  diiected  the  defendant  and  oHmm 
to  lemove  the  rapports  under  said  oeettoB,  and  aefoied  then 
that  it  was  perfectly  safe  to  do  so,  when  in  point  of  4kot  it  was 
not  safe,  and  that  the  plaintiff  was  unskilled  in  the  matter  of 
safety  or  nnsafety  thereof^  then  the  defendant  is  liable  ftr  anj 
injury  resulting  to  plaintiff  therefrom,  eren  though  the  plain- 
tiff, or  others  in  his  presencei  might  ha^s  entertained  or  ex- 
pressed the  opinion  that  the  removal  of  said  rapports  waa 
unsafe,  if  the  plaintiff,  in  assisting  in  raoh  remoral,  aoted 
upon  said  assurance  of  said  engineer,  unless  the  danger  waa 
so  glaring  as  to  be  apparent  to  the  mind  of  an  unskilled 
man," 

The  courts  at  the  request  of  the  defandanti  gafo  these  in* 
structions: — 

*^  2.  Although  the  ragineer  ordered  plaintiff  and  Munmy 
to  remore  the  centers,  and  the  removal  of  them  was  danger- 
ous and  unsafe,  yet  if^  before  plaintiff  proceeded  to  remore 
the  same,  he  could,  by  the  exercise  of  ordinary  ears  and  ob- 
senration,  under  all  Uie  oiroumstanoes,  have  ascertained  the 
danger  attending  rach  removal,  then  the  plaintiff  cannot 
recover. 

**  8.  Although  the  plaintiff  was  ordered  to  remove  the  cen- 
ters under  the  arch  of  the  sewer,  yet  if  the  removal  of  snoh 
centers  at  the  time  and  under  the  eircumstanoes  detailed  in 
evidence  was  such  an  obviously  dangerous  and  unsafe  pro- 
ceeding that  a  person  of  ordinary  and  oommon  prudence, 
under  all  the  drcumstanoes,  would  have  reftased  to  remove  the 
same,  then  it  was  the  duty  of  plaintiff  to  have  disobeyed  raoh 
order  of  defendant's  engineer,  and  he  cannot  recover  in  tUe 
case.'' 

The  proposition  that  the  ragineer  was  the  agent  and  vice- 
principal  of  the  defendant  eorporation  is  not  controverted, 
and  from  the  evidence  and  instructions.it  appears  to  have 
been  conceded  on  the  trial  that  it  was  unsafe  and  dangerous 
;  to  remove  the  centers  at  the  time  they  were  removed,  and 
*that  the  plaintiff  attempted  to  remove  the  centers  by  the 
order  and  direction  of  the  engineer.    The  real  question,  there- 
fere,  is  as  to  what  care,  if  any,  the  defendant  should  have  ex- 
ercised when  thus  acting  under  the  order  of  the  defendant, 
for  the  engineer  represented  the  defendant 
The  master  and  servant  do  not  stand  upon  ax  eqial  iieflnfc 
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eyen  when  they  haye  equal  knowledge  of  the  danger.  The 
position  of  the  serrant  is  one  of  subordination  and  obedience 
to  the  master,  and  he  has  the  right  to  rely  upon  the  superior 
knowledge  and  skill  of  the  master.  The  servant  is  not  en- 
iirely  free  to  act  upon  his  own  suspicions  of  danger. 

If^  therefore,  the  master  orders  the  servant  into  a  place  of 
danger,  and  the  servant  is  injured,  he  is  not  giuMy  of  contribu- 
tory negligence,  unless  the  danger  was  so  glaring  that  a  reason- 
ably prudent  pennon  would  not  have  entered  into  it:  Keegan 
V.  Karanaughf  62  Mo.  230;  Stephens  v.  Hannibal  etc.  R.  R,  Co.^ 
96  Mo.  209;  9  Am.  St  Rep.  336.  Rut  these  cases  show  that 
though  the  servant  is  ordered  into  a  place  of  danger,  still,  if 
the  danger  is  so  obvious  that  a  prudent  person,  though  acting 
in  the  capacity  of  a  servant,  would  not  obey  the  order,  then 
he  will  be  guilty  of  contributory  negligence  which  will  defeat 
a  recovery. 

Now,  the  defendant's  third  instruction  conforms  to  the  prin- 
ciples of  law  just  stilted,  so  there  is  no  valid  objection  to  it. 
Indeed,  the  plaintiff  submitted  the  case  to  the  jury  on  the 
same  theory,  for  his  instructions  conceded  that  he  could  not 
recover  if  "  the  danger  was  so  glaring  as  to  be  apparent  to  the 
mind  of  an  unskilled  man." 

The  defendant's  second  instruction  does  not,  it  is  true,  in  so 
many  words,  contain  the  proposition  that,  to  defeat  a  recovery, 
the  danger  must  have  been  so  glaring  as  to  be  apparent  to 
the  mind  of  an  unskilled  person;  but  it  does  submit  to  the 
jory  the  question  whether  defendant  was  wanting  in  *^ ordi- 
nary care  and  observation,  under  all  the  circumstances."  This 
instruction  must  be  considered  in  connection  with  the  others 
pven  at  the  request  of  plaintiff  and  at  the  request  of  the  de- 
fendant, which  are  more  specific,  and  point  out  the  circum* 
stances  under  which  the  plaintiff  could  not  recover.  The  in* 
■truetions,  taken  as  a  whole,  are  not  objectionable. 

The  defendant's  first  instruction  uses  in  one  place  the  word 
''plaintiff"  when  it  should  be  '* defendant,"  and  in  another 
place  the  word  '^ defendant"  when  it  should  be  *' plaintiff"; 
still,  these  are  mere  clerical  errors,  readily  discovered  upon 
reading  the  instructions,  and  constitute  no  ground  whatever 
for  a  reversal 

Some  other  objections  are  made  to  the  instmctionsy  but 
they  are  eqaaUy  unsubstantial, 
judgment  is  affirmed* 
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MAsmt  AFD  SniTAMT—  How  Fab  Sxrtant  hat  Rklt  ufoh  Sopsbiob 
Khowlidoi  of  MA«m  oonghutino  Biskb.  ^Sabjeots  nearly  akin  to  this 
havo  been  exhanstively  treated  in  the  notes  to  BwmeU  ▼.  Laoonia  Mfg,  Cfx* 
77  Am.  beo.  218;  Chicago  €U,R,R.Co.  ▼.  Sweet,  92  Am.  Deo.  213;  and  8ndA 
T.  Peninmdar  Car  Worke,  1  Am.  St.  Rep.  648.  The  general  prineiplee  deda* 
eible  therefrom  may  be  ttated  to  be,  that  it  ia  the  duty  of  the  master  t* 
azeroiee  reasonable  and  ordinary  eare  not  to  expoee  hia  wrvant  to  vnrea* 
lonable  or  extraordinary  risks  by  putting  him  to  work  in  dangerous  plaoes 
orwith  dangerous  implements.  He  is  bound  to  furnish  the  servant  with 
reasonably  safe  and  suitable  tools,  aod  to  keep  them  so;  and  failing  in  thia 
duty,  he  is  liable  to  the  servant  injured  without  his  fault.  Hie  seryant,  in 
entering  upon  the  employment,  assumes  all  risks  thereof  of  whioh  he  has 
knowledge,  or  whioh,  in  the  exercise  of  ordinary  or  reasonable  oare^  1m 
ought  to  know.  Generally  speaking,  he  only  assumes  what  may  be  oallad 
"seen,"  obvious,  and  patent  dangers,  and  does  not  assume  latent  riaka. 
The  master  is  bound  to  use  reasonable  oare  to  protect  him  from  all  latent 
defects  in  machinery  and  appliances,  either  by  warning  him  of  their  exist- 
enoe  or  by  repairing  them;  and  if  the  master  knows,  or  in  the  exeroisa  of 
reasonable  diligence  ought  to  know,  of  the  danger  into  whioh  the  servant  is 
ordered,  or  of  defects  in  appliances  which  he  sets  his  servant  to  work  with, 
it  ia  his  duty  to  inform  the  servant;  and  his  failure  so  to  do  renders  him 
liable  for  any  injury  to  the  servant  resulting  from  such  failure. 

A  servant  has  the  right  to  rely  upon  the  superior  knowledge  and  skill  of 
his  master  in  these  respects,  and  to  presume,  in  the  absence  of  informatics 
to  the  contrary,  and  except  as  to  matters  within  the  range  of  his  bwa 
peculiar  skill,  that  the  master  will  perform  the  duty  imposed  upon  him 
of  furnishing  adequate  and  reasonably  perfect  implements  and  appliances 
necessary  for  the  performanoe  of  any  duty  required  of  the  servant,  and  will 
not  order  him  into  a  place  of  danger  when  the  servant's  knowledge  of  tho 
danger  is  not  equal  to  his  own. 

One  of  the  emergencies  under  which  the  servant  is  entitled  to  rely  upoa 
the  superior  skill  and  knowledge  of  the  master  is  well  illustrated  by  this 
language,  used  by  Wagner,  J.,  in  Oibeon  v.  Padfie  i?V  Co.,  46  Ma  183;  2 
Am.  Rep.  407t  ^*  It  is  neither  unjust  nor  unreasonable  that  consequenoas 
which  the  servant  or  workman  must  have  foreseen  on  entering  into  an  am* 
ployment,  and  which  due  care  on  the  part  of  the  employer  or  master  could 
in  no  way  prevent^  should  not  be  visited  on  the  latter.  But  it  is  otherwise 
where  injuries  to  servants  and  workmen  happen  by  reason  of  improper  and 
defeotive  machinery  and  appliances  used  in  the  prosecution  of  a  work. 
The  use  of  those  they  could  not  foresee.  The  legal  implication  i%  that  tha 
employer  will  adopt  suitable  instruments  and  means  with  w^iioh  to  cariy  on 
his  business.  These  he  can  provide  and  maintain  by  the  use  of  suitable  oara 
and  foresight;  and  if  he  fails  to  do  so^  he  is  guilty  of  a  breach  of  duty  under 
his  contract,  for  the  eonsequenoes  of  which,  in  justice  and  sound  reason,  \m 
onght  to  be  responsible.  Any  other  rule  would  be  prodnotive  ol  the  gicat 
est  injustice  and  wrong.  The  servant  has  no  control  over  the  matter.  Ha 
acts  in  subordination.  He  relies  wholly  on  the  judgment  of  the  master, 
that  suitable  machinery  and  the  needed  requirements  are  supplied.  He  baa 
■•t  tha  means  nor  the  opportunity  of  knowing  whether  those  famished  nay 
be  safe.  His  attention  is  exclusively  due  to  the  paaiiliar  datisa  iBodeat  t# 
his  branch  of  the  employment.  He  assumes  the  risk»  laora  or  lass  hanrd- 
ous,  of  the  service  in  which  he  is  engaged;  but  he  has  a  right  to  presuma 
that  all  proper  attention  shall  be  given  to  his  safety,  and  that  he  shall  nol 
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h9  oKvkaly  and  mMSHmAj  tscpoaed  to  iWn  not  Beeesswilj  resulting  from 
kS»  ocovpatiioat  and  whioli  might  ba  prereBted  by  ordinaiy  mm  Mid  pramm* 
Hmk  OB  Hm  part  of  hia  amployar.** 

80  im  WmMa  t.  JhOmih  Lmmber  Ok,  87  Miui.  101^  5  Am.  8t  Rap.  8H 
iha  eofort  «ud:  "  Bat  tba  master  and  serrant  do  not  stand  al  all  upon  the 
aama  ftioting  in  tiiesa  matters.  It  is  tba  master's  duty  to  sapply  safe  in* 
atramentalitiea  for  tba  nse  of  bis  sarrants.  He  is  bound  to  exeroise  reason- 
abla  diligenoa  in  informing  himself  as  to  whathar  his  machinery  is  safe; 
wfaareaa  tba  aarrant^  in  tba  absonoe  of  notioe  to  the  contrary,  or  something 
to  pat  him  on  inquiry,  baa  a  right  to  asanma  that  his  master  has  done  his 
duty,  and  to  rely  on  his  superior  judgment.  Of  coarse,  a  servant  is  boond 
to  naa  bis  aanasa,  and  cannot  be  heard  to  plead  ignoranoa  of  a  danger  that 
ipaa  obriona  to  any  ona  on  inspection;  but  on  the  other  band,  because  he 
•OBgagaa  to  work  with  or  in  tba  vicinity  of  machinery,  ha  is  not  necessarily 
bonnd  to  know  aa  mnob  aa  bia  maater  ought  to  know  aa  to  what  ia  or  what  is 
•ot  aafo.  Again,  it  is  one  tbmg  to  be  aware  that  machinery  is  defective,  or  in 
«  partionlnr  oondition,  and  another  thing  to  know  or  appreciate  the  risks  re* 
onlting  thorafrom.  A  man  of  ordinary  intelligence  and  experience  may  know 
tba  aotoal  oonditioii  of  an  instrument  with  which  ha  is  working,  and  yet  not 
know  tko  natnra  or  extant  oi  tba  risks  to  which  be  ia  exposed.  The  mere 
laot  that  a  aervant  knows  the  defects  does  not  necessarily  charge  him  with 
oontribntory  negligence,  or  the  assumption  of  risks  growing  out  of  those 
•dafoota.  Ilia  question  is.  Did  ha  know,  or  ought  he  in  the  exercise  of  ordi* 
nary  common  senaa  and  prudence  to  have  known,  tba  risks  to  which  tho 
•oondition  oi  tba  instrumentalities  haa  exposed  him?"  Soeder  t.  8L  Louia  etei 
STf  Oo.,  100  Mo.  673;  18  Am.  81  Rep.  724. 

Tba  rule  ia  laid  down  in  Chioago  etc  R.  R  Ox  y,  Hhn,  182  HL  161,  2S 
Am.  St.  Rep.  515,  that  tho  harden  of  furnishing  safe  machinery,  appliances, 
anrroundings,  etc,  is  upon  tho  master,  and  while  be  is  not  to  bo  held  liable 
lor  dafsots  and  dangers  of  which  tho  servant  is  fully  informed,  yet  the  ser- 
vant ia  antborixed  to  rely  upon  tho  acts  of  tho  master  in  that  respect,  and  is 
wider  no  primary  obligation  to  investigate  and  test  the  fitness  and  safety  of 
ibo  machinery,  olc,  in  the  abeenoe  of  notice  that  there  ia  something  wrong 
Ib  that  respeot,  eapeoially  whore  tho  servant's  duties  require  constant  atten- 
tion to  other  mattera.  The  rule,  in  other  words,  is,  that  it  is  the  duty 
•of  tho  mastor  to  searob  for  latent  defects  in  appliancea  furnished  the  ser- 
vant to  work  with  that  wonld  render  them  unsafe,  and  the  servant  may 
praanflM  that  this  duty  has  been  performed,  and  act  upon  such  presump- 
tion without  being  guilty  of  negligence,  aa  ho  is  only  required  to  notioe 
ouch  defects  aa  ara  patent  to  ordinary  observation:  Little  Rock  etc,  i^y  06. 
T.  LeeereU,  48  Ark.  83S;  8  Am.  St.  Rep.  230.  In  this  case  the  court 
oaid:  ''A  servant  ia  not  required  to  inspect  the  appliances  of  the  busi- 
aasa  in  which  bo  ia  employed,  to  aao  whether  or  not  there  are  latent  de- 
laolB  tlmt  fonder  IMr  nae  more  than  ordinarily  basardous,  but  is  only 
foqnirad  to  tako  notfoe  of  anch  defects  or  hazards  as  are  obvious  to  the 
Tba  iaet  ttet  bo  might  have  known  of  defects,  or  that  he  had 
aad  opportnnity  of  knowing,  of  them,  will  not  prednde  him 
from  a  recovery,  nnleas  he  did  in  fact  know  of  them,  or  in  the  exercise  of 
-ordinary  oaro  oogbt  to  bavo  known  of  them.  Ho  is  not  bound  to  make 
aa  osaminatiott  to  find  dofoots.  There  is  no  such  legal  obligation  im* 
peeod  npoB  him.  That  ia  the  duty  of  the  master.  The  servant  is  not 
bottnd  to  search  for  dangers,  except  those  risks  that  are  patent  to  ordinary 
i;  be  baa  a  right  to  rely  upon  the  Judgment  and  discretion  of  hia 
«M.  at.  Rxp.,  Vol.  XXIY.  —'21 
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mmtier,  uid  that  Im  will  fally  perfinmi  his  duty  towmrd  him.**  The  role 
thus  laid  down  is  well  supported  by  aathority:  Fort  Wayne  etc  B.  R.  Co.  r» 
OUdersleeM^  33  Mioh.  133;  Hughes  ▼.  Winona  etc.  R.  B.  Co.,  27  Minn.  137; 
Beber  ▼.  Tower,  11  Ma  App.  199;  BoifenechutB  ▼.  SmUk,  84  Ky.  830;  Kram 
r.  Long  Island  iTy  Co.,  123  K.  T.  1;  20  Am.  8t  Rep.  716;  BuseeU  ▼.  Jfiaiie. 
apolie  etc  Ky  Co.,  82  Minn.  280;  UtdUd  Staiee  etc  Co.  ▼.  Wiider,  116  HL 
100^  Jetmey  BlecMe  Light  etc  Co.  w.  Mwrpky,  1 15  Ind.  566;  Behm  t.  Armomr, 
58  Wis.  1;  Andereon  ▼.  Minnesota  etc  B.  B.  Co.,  39  Minn.  528. 

When  the  risk  is  perfectly  obvions  to  the  sense  of  any  msa,  whether  setw 
Tant  or  master,  the  seryant  aasamee  the  risk,  and  cannot  recover  if  injuredt 
Keegan  ▼.  Kavanaugh,  62  Mo.  230;  Oalveston  etc  R*y  Co.  v.  Lempe,  59  Tex. 
19.  In  other  words,  when  the  defect  is  alike  open  to  the  obserration  and 
within  the  eomprebension  of  employer  and  employee,  both  stand  upon  com- 
mon ground,  and  no  recoyery  can  be  had  for  a  resulting  injury  to  the  lattert 
Jewneif  Btedrle  Ugkt  etc  Co.  r.  Murphy,  115  Ind.  566.  The  senraot's  right 
to  recoTer,  however,  is  not  barred  by  mere  knowledge  of  def cots  whereby  in* 
Jury  results  to  him,  unless  he  also  has  knowledge  that  such  defects  are  dan* 
gerona.  He  is  only  bound  to  see  patent  defects,  not  latent  ones.  He  has  a. 
right  to  rely  upon  his  employer's  care^  anperior  knowledge,  and  |udgment, 
and  may  assume  that  the  latter  has  taken  all  reasonable  precautioDS  to 
guard  him  from  danger,  and  not  expose  him  to  unneoessary  risk.  So  the 
master  is  bound  to  guard  him  against  danger  which  the  master  has  created^ 
and  when  such  danger  is  not  known  or  bdieyed  in  by  him,  more  knowledge 
or  better  judgment  is  not  required  by  the  serrant:  Faren  t.  Sellers,  89  La. 
Ann.  1011;  4  Am.  St  Bep.  256.  Where  the  master,  or  superior,  orders  aa 
inferior  into  a  situation  of  danger,  and  he  obeys  and  is  injured,  the  law  will 
not  charge  him  with  the  assumption  of  the  risk,  unless  the  danger  was  so 
glaring  that  no  prudent  would  have  entered  into  iti  Miller  ▼.  Union  Pa/c 
By  Co.,  12  Fed.  Bep.  600;  4  McCrary,  115. 

The  serrant  is  not  bound,  howerer,  under  all  eironmstanoes  aad  at  all 
hawirds,  to  obey  the  order  of  his  master  or  superior,  and  he  cannot  reoover 
for  injury  received  while  obeying  the  order  if  he  had  time  to  deliberate^  and 
Toluntarily,  with  knowledge  of  the  danger,  placed  himself  in  a  position  where 
the  risk  of  being  injured  is  great:  MeDermoU  t.  HammOial  etc  i7>  Co.,  87 
Ma  285;  Ccmwall  t.  Charktte  etc  B.  B.  Co.,  VI  }Sl.  0.  U.  The  rule  is  thus 
sUted  in  Cook  t.  8L  Patd  etc  B*y  Cc,  84  Minn.  45:  "  WhUe  the  aenraat 
assumes  the  ordinary,  obvious  risks  of  his  employment,  and,  as  a  general 
rule,  such  extraordinary  risks  as  he  may  knowingly  and  Toluntarily  aeo 
fit  to  encounter,  he  does  not  stand  upon  the  same  footing  as  the  master 
as  respects  the  matter  of  care  in  inspecting  and  investigating  the  risks  to 
which  he  may  be  exposed*  He  has  a  right  to  presume  that  the  master 
will  do  his  duty  in  that  rsspeot^  so  that  when  directed  by  proper  author- 
ity to  perform  certain  services,  or  to  perform  them  in  a  oertain  place,  ho 
will  ordinarily  be  justified  in  obeying  orders  without  being  ohaigeable  with 
oontributory  negligence^  er  with  the  assumption  of  the  risks  of  so  doing. 
This  proposition  is,  however,  subjeet  to  the  qualification  that  he  must  not 
rashly  and  deliberately  expose  himself  to  nnnecessary  and  unreasonable  riska 
which  he  knows  and  appreciatea." 

If  a  master  orders  his  servant  to  do  dangerous  work,  and  to  obey  the  order 
at  the  time  and  under  the  circumstances  is  extrahaardous,  but  does  not 
plainly  imperil  the  servant's  life  or  limb,  and  he,  in  obeying  the  order,  is  in- 
jured without  his  fault,  he  is  entitled  to  damages.  In  such  case  the  servant 
cannot  be  deprived  of  his  remedy  against  the  master  on  the  ground  of  oon- 
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tribotoiy  Mgligwoa^  nnUm  Am  dangir  was  to  glaring  that  no  prudent  man 
wiMdd  bare  antered  into  U^  avan  whera^  lika  a  aarvant,  ba  waa  not  antirely 
fraa  to  ahooaa.  Tha  laaaon  gtren  for  tha  rola  i%  that  in  anoh  oate  tha  maa- 
tar  and  aarrant  ara  not  an  aqoal  footing,  avan  thoagh  they  have  eqoal 
knowladga  of  tha  danger;  for  it  ia  the  primary  daty  of  the  aerrant  to  obey 
ardar%  aran  though  dangerona;  and  it  doaa  not  follow  because  the  latter 
aoold  Jnatify  disobadianoe  to  an  order  that  ha  la  guilty  of  negligenoa  in  obey* 
ing  it;  and  tha  aarrant  ia  not  bound,  at  tha  peril  of  being  dischargad,  to  eat 
«p  hia  Jndgmant  againat  that  of  hia  maatar  abont  obeying  ordera,  or  about 
thingi  over  which  thara  can  be  a  diffaranoe  of  opinion  in  tha  minda  of  rea- 
•ooabla  man:  Siephem  ▼.  BannanU  atoL  17.  J2,  Cd^.  96  Ho.  907;  9  Am.  St. 
fiepu  S86;  85  Mo.  SSI. 

A  aitTaat  oannol  laocffar  lor  tha  aagliganaa  of  hit  anparior  aarvant  if^  ba- 
faf  ocdarad  to  do  dangarooa  wotIl,  and  bamg  awaia  of  the  danger  which  the 
■sparior  did  not  apprehend,  ha  did  not  aaak  to  aaya  himaalf  from  injury*  and 
11m  faal  that  ha  waa  ocdavad  to  aontinna  worli  would  not  Jnatify  him  in  aon- 
timdng  woriE*  hi  tha  fMa  af  a  danger  which  waa  glarin|^  apparent  to  him; 
■til]»  iriiara  a  paenliar  riak  aommandad  by  tha  maatar  ar  a  iBparior  aarrant 
la  Boi  almoo%  tha  infarior  aanrant  haa  a  right  to  aaanme^  withoat  inreati* 
gattoa,  that  ha  will  not  ba  put  in  paiiL  He  naad  not  aat  vp  hia  own  jndg* 
againat  that  of  hia  aaperiorB»  hot  may  rely  vpoa  tiiair  adTioa^  and  still 
vpon  their  ordera^  notwithstanding  many  miagivinga  af  hia  own.  So 
the  maater  diraeto  tha  aarrant  to  do  aama  dangarooa  work,  which 
aanld  ba  mRde  safe  by  apaaial  care  on  tho  part  of  tha  former,  tlM  aarrant  has 
m  fifljht  to  aasnma  that  anoh  apeoial  aara  will  ba  taken;  and  failing  to  azer- 
eiaa  anoh  aara^  tha  master  ia  liable:  Barrimm  t.  J>eMi  Ue.  B.  B.  Co..  79 
Mieh.  400;  19  Am.  St.  Rep.  180.  WhenoTer  tha  master  haa  superior  knowl* 
odga  cr  batter  meana  of  obsenration  of  tha  danger  into  which  the  servant  is 
ordered,  and  tha  aarrant  ia  not  informed  of  the  danger,  ha  ia  not  guilty  of 
oontribntoiy  negligence  in  obeying  the  orders  Haley  y,  Ocue^  14S  Mass.  316; 
Bawkhu  r.  JcAiwM,  106  Ind.  29;  65  Am.  Rep.  169;  BaWmort  €ie.  B.  B.  Co. 
T.  Bowcm,  104  Ind.  88.  The  duty  resto  upon  the  master  to  warn  the  aerrmt 
of  all  latent  and  hidden  defecto  cr  hasarda  incident  to  the  employment  of 
iHiich  the  maatar  knows  or  ought  to  know,  and  the  serTant  haa  a  right  to 
rely  upon  this  being  done;  and  although  the  maater  is  not  required  to  ex« 
plain  patent  dangara  to  aenranto  af  mature  capacity  and  knowledge,  atill,  the 
yonth,  inexperience^  ignorance^  or  want  of  capacity  of  the  servant  may  cast 
the  duty  upon  tha  master  of  warning  the  serrant  aa  to  dangera  which  might 
ba  open  to  ordinary  obaenraticiL  Such  servanto  have  a  right  to  asanma  thak 
thay  will  be  ao  inatmotad;  and  if  tha  maatar  ezpoaea  a  serYnnt  of  such  char« 
aetar,  aran  with  hia  own  oonaanti  to  such  dangera  without  first  cautioning: 
and  inatructing  him  ao  that  ha  may  be  able  to  comprehend  auch  dangers,  andi 
do  tho  work  safely,  the  maater  will  be  liable  if  injury  result  to  anoh  serrants; 
Jomn  T.  Florence  Min.  Co,,  66  Wis.  268;  67  Am.  Rep.  869;  LmdtdlU  tic  BTp 
Oa.  T.  JVtnsfey,  110  Ind.  18;  BrmU  Blodk  Goal  Co.  t.  Oqfiitg.  119  Ind.  466; 
12  Am.  St.  Rep.  422,  and  caaaa  cited;  BoUkig  MIU  Co.  y.  CbrH^an,  46  Ohio 
8t  883|  16  Am.  8k  Ropi  606;  iffmitt  t.  FmimMhr  Oar  Wwii,  60  Mich.  601; 
1  Am  St  Bapw  642;  and  Mto  649^  66a 
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pM  KisffOURl,  12L] 
Hahbas  Otmiufc  —  Qm  oonyieted  of  Belling  intoxicatiag  U^aori  fa  Tfahtiim 
9i  a  looftl-optioii  law  will  not  bt  diioliai^ad  on  habeat  4orpm  en  *b« 
ground  that  MMh  law  was  u»%  logalljr  adnptedt  wban  that  ia  a  %aBatian 
for  tha  datermination  of  the  trial  conr^  and  reviewahla  by  aa  appaaL 
fTimwAa  OoBPTjs  WILL  MOT  LiB  TO  CoRmior  ERBoau  of  trial  oout^  acd 
ha  aahatitatad  for  appeals  and  write  of  error. 


OeorgB  H.  HtariMon  and  H.  J.  Drummond^  for  tbe  peti- 
tioner. 

/dAfi  Jf.  W99ij  oKtfmgy-flfWKrot,  far  the  respondent. 

Oamtt,  p.  J.  This  is  sn  application  by  the  petittcmer. 
Christian  Mitchell,  far  release  on  a  writ  of  haheoi  eorpu»  from 
the  common  jail  of  Marion  County. 

He  avers  that  he  ia  illegally  restrained  by  the  sheriff  of 
said  county^  in  this,  that  in  Norember,  18S9,  be  was  indicted 
by  a  grand  jury  of  said  connty  for  selling  intoxicating  tiqucrs 
therein,  contrary  to  the  provisions  of  what  is  known  aa  the 
local-option  law  of  Missouri;  and  that  oa  the  eleventh  day 
of  November,  1890,  he  was  tried  in  the  circuit  court  of  said 
connty  and  foond  gailty  thereof,  and  his  punishment  fixed 
and  assessed  at  a  fine  of  six  hundred  dollars,  and  a  judgment 
for  that  amount  was  rendered  against  petitioner,  and  it  was 
further  adjudged  that  if  petitioner  did  not  pay  said  fine,  he 
should  be  committed  to  the  common  jail  of  said  county  until 
it  was  paid,  together  with  the  costs. 

He  further  alleges  that  he  did  not  pay  said  fine,  and  by 
reason  of  his  default,  a  capias  execution  was  issued  by  the 
clerk  of  the  cireuit  court  of  said  county  on  the  twenty-second 
day  of  December,  1890,  to  the  sheriff  of  said  connty,  who  by 
authority  thereof  arre^'ted  petitioner,  and  has  ever  since  con- 
fined him  in  said  county  jaiL 

The  illegality  complained  of  is,  that  said  local-optieu  law 
had  not  been  adopted  in  said  county,  and  therefore  his  im- 
prisonment for  violation  thereof  was  illegal. 

The  return  to  the  writ  shows  a  capias  execution  in  due  form, 
and  that  the  officer  is  holding  defendant  to  satisfy  the  sanae, 
in  accordance  with  the  judgment  and  sentence  of  the  eh  cull 
court  of  Marion  County. 

By  section  6876  of  the  Revised  Statutes  of  Missouri,  1889, 
n  IS  made  the  duty  of  the  court  before  whom  a  prisoner  is 
brought  on  a  writ  of  habeas  corpus  to  fortb^Uh  remand  the 
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prisoner,  if  it  shall  appear  that  he  is  deUiasd  ^hf  vlrtae  of 
the  final  judgment  or  decree  of  anj  oompefeent  eonrt  of  eiTil 
or  criminal  jurisdiction,  or  of  any  ezecotion  issued  upon  suoh 
judgment  or  decree.'' 

It  appears  bj  petitiotier'B  own  utstuiwil  thai  ha  was  in- 
dicted and  couTicted  in  a  court  of  general  erimiBal  juris- 
diction for  Marion  County.  That  court  had  jurisdiction  to 
determine  whether  the  county  of  Marion  had  adopted  the  law 
commonly  known  as  the  local  optica  faur,  behig  m  asl  tc  pro- 
Tide  for  the  preventing  of  the  evils  of  intemperance  hy  loeal 
option  in  any  county  in  this  state:  Acts  1887,  p  179.  The 
act  its  itself  has  been  decided  to  be  constitutional  bf  this 
eoort  in  fitals  m  r$L  Mmggard  v.  Pond,  98  Ma.  806. 

If  defendant  claimed  the  evidence  showed  thie  ael  had  not 
been  adopted,  and  that  the  circuit  court  erred  in  holding  H 
had  been,  he  ought  to  have  saved  the  evidence  in  a  bill  of 
exceptions,  and  brought  his  case  here  by  appeal. 

The  writ  of  kofteos  eorp^s  is  not  ttie  remeiii^  to  ooneet  error 
ol  trial  courts,  and  cannot  be  substituted  for  appeals  and  writs 
of  error.  Every  suggestion  made  in  behalf  of  the  prisoner 
here  could  have  been  made  in  the  circuit  court  of  Marion 
County,  and  that  oourt  iriiould  have  had  aa  opportunity  of 
I>a88ing  upon  these  questions. 

This  court  has  a  sufficient  docket  without  reaching  out  and 
assuming  the  jurisdiction  committed  by  the  law  to  other 
eourta.  The  prisonsr  will  be  lemanded,  and  the  wnt  dis- 
missed* 


Habsis  Cokpob— Xrboss  or  Trial  Govsr  «or  Bbvowaha  eir.— 
Here  stran  of  ilM  trial  oourt  mo  not  rmowaUe  oo  Aoftsot  empmt.^  In  r$ 
9nih&m,HW\9,4&h,  H  Am.  St.  Rep.  174,  and  note;  In  UU  Mmmt  ^ Fim%i^ 
SI  Mieh.  tiO;  InnBmi,  79Mieli.  822;  Danldtr.  Twien,  79 Oa.  78S|  WH^ 
V.  ITHM  74  Wia  440;  AparteSmWk,  SS  CU.  79;  Jb  varH  Bmmm^  W  Fla. 
aiS;  /nfi  McOvtekMn,  10  Moot.  116;  Mas  purU  Walpoii,  SS  00.  SIS;  /»  to 
nompmm^  9  Monk  881|  oto  alto  oztonded  noto  to  OmmmmtmaUk  v.  Ltd^ff 
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SnBATHEN   t;.    SNBAT^BK. 
[104  Missouri,  201.) 

Habbxaob  Aim  SuFVOOD  DxATR  OF  HuBBASD.  ^  Whers  a  wmnftB,  Mt- 
ing  upon  reliable  information  that  her  former  hnsband  ie  dead,  nMurioa 
again,  the  marriage  la  legal,  in  the  abeenoe  of  eridenoe  that  the  fanner 
husband  is  alive;  eepeoially  is  this  so  after  the  lapee  of  many  yean. 

Debd  Ezecutxd  bt  Aosd  abd  Inbibk  Grabtor.  —  A  deed  executed  by 
a  grantor  serenty-eight  years  old,  able  to  attend  to  his  ordinary  bnsi* 
Bees  affairs,  la  not  presumably  made  under  the  inflaenoe  of  fraud,  oom- 
pulsion,  and  undu^nflnenoe,  although  he  may  be  physically  infirm  and 
weakened  mentally. 

flqcm — GLOin>  on  Titul  —  Parties  not  in  poeseesion,  and  without  remedy 
'  at  law,  may  maintain  a  suit  in  equity  to  remore  a  olond  from  the  titla 
to  land. 

■quraTABLB  JvBiBDionov  TO  RxMOVB  Cloud  ob  Tixlb  is  proTentiTe  as  well 
as  remedial. 

Dbutbrt  of  Dbbd  dubiko  Lifbtiiib  of  Obabtob  is  aa  eaeential  element 
of  a  Talid  transfer  of  the  title  to  real  estate,  because  a  deed  cannot  bo 
Butde  to  perform  the  functions  of  a  will,  but  the  delivery  need  not  bo 
made  to  the  grantee  in  person. 

DfeBM — Dbutbrt  bt  Third  Pbbsob.  —  A  deed  deliyered  by  Hie  grantor 
to  a  third  person  to  be  delivered  to  the  grantee^  and  by  snoh  third  per- 
■on  so  delivered,  is  valid,  though  the  grantor  ia  dead  at  the  date  of  the 
last  delivery.  In  anch  eaae  it  ahonid  appear  that  tlM  grantor  parted 
with  all  dominion  and  control  over  the  inatrument^  Intending  it  to  take 
affect  aa  a  present  tranafer.  Such  inteDt  may  be  manifeated  by  aeta  or 
worda^  or  by  both. 

Dbbd — Dbuybrt  bt  Third  Partt.  ^Tha  rule  that  a  graator  mutt  part 
with  all  dominion  and  control  over  hia  deed  doee  not  mean  that  he  muat 
put  it  out  of  hia  physical  power  to  procure  repoaaeaaion  of  it.  It  ia 
aufBcient  that  the  deed  ia  delivered  to  a  third  peraoB  for  the  grantee 
without  reservation,  and  with  intention  that  it  ahall  take  affeot  and 
from  that  time  operate  aa  a  transfer  of  the  title. 

IhBBDB^DBLiYBRT  BT  Thibd  Partt.^Wiib  OF  Grartob  may  bo  tha 
third  party  to  whom  the  grantor  delivara  the  deed  for  the  grantee. 

DSBDS — Ibfabt  Gramtbb — PRBiUMFTiaB.  —  When  the  grantee  in  a  dead 
is  an  infant,  the  law  presnmee  assent  on  his  part  to  the  beneficial  oon* 
▼ayanoe;  and  knowledge  thereof  aad  of  ita  delivery  are  not  aasantfal, 

Samuel  0.  Loring^  for  the  appellants. 
BUphen  8.  Bwwn^  for  the  respondenta. 

Black,  J.  William  Sneathen  died  on  April  26, 1 881.  Priof 
thereto,  and  on  March  24, 1881,  he  and  his  wife,  Perdillai  exe- 
euted  a  deed  purporting  to  convey  the  home  plaoe,  con- 
sisting of  120  acres  of  land,  to  Maloom  Andersoni  Bmorjr 
Anderson,  and  William  Anderson,  who  are  the  grandchil- 
dren  of  William  Sneathen  by  his  first  marriage,  the  grantors 
reserving  in  the  deed  a  life  estate  to  themselves.  The 
plaintiffs  in  thib  case  are  also  children  and  grandchildren 
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0f  William  Sneatben  by  bis  first  marriage,  and  by  tbis  soii 
4bey  seek  to  set  aside  that  deed. 

Tbe  substantial  aTerments  of  the  petition  are,  that  though 
Perdilla  was  the  lawful  wife  of  one  Moore,  yet  she  and  Wil- 
liam  Sneatben  lived  and  cohabitated  together  from  1860  to 
his  death;  that  she,  by  the  use  of  firand  and  threats  and  un- 
due influence,  persuaded  and  compelled  him  to  make  the 
deed;  that  he  failed  to  deliver  the  deed  during  bis  lifetime, 
and  after  his  death  she  procured  and  delivered  the  same  to 
the  grantees  therein  named. 

1.  The  evidence  shows  that  William  and  Perdilla  were 
married  in  I860.  She  then  supposed  her  former  husband 
was  dead,  but  hearing  that  he  was  still  living,  she  commenced 
proceedings  for  divorce,  pending  which  she  received  reliable 
information  that  he  was  dead.  The  divorce  proceedings  were 
then  dismissed,  and  she  and  Sneathen  were  again  married. 
With  this  evidence,  and  it  is  all  there  is  upon  the  subject,  it 
must  be  held  that  she  was  the  lawful  wife  of  Sneathen  for 
many  yean  prior  to  his  death. 

8.  The  evidence  bearing  upon  tbe  question  of  fraud,  com* 
pulsion,  and  undue  influence  shows  that  this  and  other  deeds 
made  by  the  deceased  at  the  same  time  cut  off  plaintifis  from 
any  portion  of  their  father's  real  estate.  He  was  seventy* 
eight  years  old  when  the  deeds  were  made.  While  age  had 
brought  about  physical  infirmities,  and  to  some  extent  weak- 
ened his  mental  capacity,  still  he  rode  about  his  farm,  looked 
after  his  stock,  and  could  and  did  attend  to  his  ordinary  busi* 
ciess  aflairs.  There  is  no  reliable  evidence  of  compulsion  or 
fraud  on  the  part  of  the  wife.  It  is  sufficient  to  say  that  the 
issue  of  fraud,  oompulsion,  and  undue  influence  tendered  by 
the  plaintifib  stands  unproved.  *  On  tbe  contrary,  it  is  dis- 
firoved  by  all  the  trustworthy  evidence  in  the  case. 

8.  The  defendants  insist  that  this  is  a  suit  to  remove  a 
eloud  from  the  plaintiffs'  alleged  title  as  heirs,  and  that  the 
auit  cannot  be  maintained,  because  the  plaintiffs  are  not  in 
possessiott;  and  in  support  of  these  propositions  we  are  dted 
to  Davis  v.  Sloan,  95  Ma  562,  and  Orave$  ^v.  Ewari^  99  Mo. 
18.  If  those  cases  are  examined  with  any  degree  of  earoi  it 
will  be  seen  that  a  suit  in  equity  to  remove  a  cloud  from  a 
title  may  be  maintained  in  those  cases  where  the  plaintiflb 
have  no  adequate  remedy  at  law.  So  in  Keane  v.  £yns,  66 
Ma  216,  the  plaintiff  had  a  remedy  at  law.  Although  the 
plaintiffs  are  not  in  possession,  still,  if  they  have  no  remedy 
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At  law,  a  ooart  of  equity  will  entertain  a  bill  to  remoTe  th« 
cloud:  Story's  Eq.  Jur.,  12th  ed^  Beo.  700,  note  4;  Pomeroy's 
Sq.  Jar.,  see.  1399,  note  4. 

The  iM*operty  in  question  was  the  homestead  of  the  de- 
ceased, and  the  widow,  who  is  a  defendant  in  this  case,  has  a 
homestead  right  therein,  though  the  deed  is  invalid,  and  this 
right  is  exclusive  in  her,  since  the  children  are  all  adults. 
Besides  this,  the  widow  has  the  right  to  remain  in  possession 
of  the  mansion-house  and  plantation  thereto  belonging,  until 
dower  is  assigned  to  her,  and  that  has  not  been  done  in  thia 
ease.  For  these  reasons  the  plaintiffs  cannot  recover  in  eject- 
ment,  even  if  the  deed  should  be  held  to  be  of  no  validity, 
and  they  therefore  have  no  remedy  at  law. 

The  jurisdiction  in  equity  to  remove  a  cloud  is  not  only  re* 
medial,  but  it  is  also  preventive.  It  is  right  and  proper  thai 
the  question  as  to  the  validity  of  the  deed  should  be  deteiv 
mined  while  the  evidence  is  at  hand;  and  if  it  is  invalid,  it 
should  be  so  declared,  so  as  to  prevent  distant  vexatious  liti- 
gation: Story's  Eq.  Jur.,  12th  ed.,  sec.  700;  Qardmr  ▼•  Tgnry^ 
99  Mo.  523. 

4  The  real  question  in  this  case  is  that  concerning  the  al« 
leged  non-delivery  of  the  deed.  The  evidence  bearing  upon 
this  issue  is,  in  substance,  this:  William  Sneathen  owned 
and  resided  upon  the  120  acres  of  land  now  in  question,  and 
he  also  owned  another  forty-acre  tract.  His  wife,  Perdilla^ 
owned  another  forty  acres,  and  also  a  one-fifth  interest  in  her 
deceased  father's  estate.  Sneathen  went  to  a  justice  of  the 
peace  and  requested  him  to  prepare  four  deeds,  at  the  same 
time  eizplaining  the  reason  why  he  desired  to  execute  them. 
There  was  no  haste  in  the  matter,  and  in  about  fimr  weeks 
thereafter  the  justice  prepared  the  deeds  and  took  them  to 
the  Sneathen  residence,  as  requested,  where  they  were  aU  exe- 
cated  and  aeknowledged  at  the  same  Hmo^  on  Mareh  84» 
1*81.   ' 

Beddee  the  deed  in  question,  Sneathen  and  his  wiib  ex)e» 
cnted  another,  oonveying  to  Jennie  Brown  the  fiDrty-acre  traoi 
owned  by  Mr.  Sneathen.  Jennie  Brown  was  a  married  daugh> 
ter  ot  Mrs.  Sneathen  by  her  first  marriage.  This  deed  alse 
reserved  le  the  grantors  a  life  eetata  The  other  two  were 
deeds  of  quitclaim,  rdeasing  to  Mrs.  Sneathen  the  forty 
aeres  owned  by  her,  and  her  interest  in  her  father's  estate^ 
The  justice  testified:  *'After  the  deeds  were  made,  Mr. 
Sneathen  asked  me  who  should  pay  for  the  recording.    I  re* 


ApcO,  1881.J         Sn^noB  «.  Suat 

plied  it  was  eutomaij  fiur  ihom  xeouving  tfaem  to  pay  ftr 
the  leoording.  He  then  itBrted  for  the  pieiB  with  them; 
then  he  said:  *What  shall  I  do  with  them? '  Before  I  had 
time  to  answer,  he  turned  to  Mrs.  Sneathen  and  said:  '  Here 
are  yoor  deeds;  and  give  the  others  their  deeds  the  first  time 
joo  see  them.'  She  took  the  deeds  and  pat  them  awaj,  with 
the  remark  that  she  would  give  them  the  deeds  the  first  time 
she  saw  them.** 

The  evidence  of  Mrs.  Sneathen  is  in  these  words:  ^  After 
he  had  ezeeated  the  Andenon  deed,  he  handed  the  deed  to 
me,  and  told  me  to  pot  it  awaj  and  give  it  to  Malcom  An- 
derson, or  his  hrothera,  the  grantees  therein,  the  first  time 
they  came  np^  And  the  first  time  I  saw  them  I  gave  it  to 
them.  I  placed  the  deed  away  in  a  tmnk  with  his  other 
papers.  After  I  had  pat  the  deed  away  he  never  called  for  it, 
and  it  remained  nnintermptedly  in  that  place  until  I  gave  it 
to  them.'' 

And  Malcom  Anderson,  one  of  the  grantees,  says:  *^  On 
Sunday  that  my  grandfather  was  buried,  and  after  the  burial, 
I  saw  this  deed;  had  not  seen  it  before;  the  deed  was  handed 
me  by  Mrs.  Perdilla  Sneathen.  I  took  it  home  with  me;  Mrs. 
Sneathen  was  lying  on  the  bed,  at  her  house,  and  the  deed 
was  on  the  bed  at  her  side.  She  banded  it  to  me  and  said: 
*  Now,  all  I  want  is  my  life  estate.^" 

There  is  other  evidence  to  the  effect  that  after  the  death  of 
Mr.  Sneathen,  and  on  the  day  of  the  funeral,  Mrs.  Sneathen 
requested  Jennie  Brown  to  get  the  deed  out  of  a  little  trunk; 
that  she  got  it  and  gave  it  to  Mrs.  Sneathen,  who  gave  it  to 
William  Anderson,  the  father  of  the  grantees;  that  he  exam- 
ined it  and  gave  it  back  to  Mrs.  Sneathen,  who  then  handed 
it  to  Malcom  Anderson,  one  of  the  grantees,  and  he  caused  it 
to  he  recorded.  It  appears  the  deed  to  Jennie  Brown  was 
placed  in  her  possession  shortly  after  its  execution.  Her  hus- 
band testified  that  ha  went  to  Stewartsville,  where  the  Ander- 
son boys  resided  with  their  father,  with  Mr.  Sneathen,  after 
these  deeds  had  been  executed,  and  on  that  trip  Sneathen 
said  ^  he  wiriied  he  had  got  the  deed  to  the  Anderson  boys 
and  brought  it  down  with  him  and  given  it  to  them."  While 
at  Stewartsville  Sneathen  inquired  for  Malcom,  saying  he 
wanted  to  see  him,  but  Malcom  was  not  at  home.  The  record 
shows  that  two  of  the  boys,  namely,  Bmory  and  William, 
defended   this  suit  by  guardian,  so  they  must  have  been 


880  Skbathbn  «.  Snsathbh.  [MiBSoazi, 

minora  when  the  deed  was  ezecutedi  and  we  infer  that  Mai- 
com  was  also  a  minor  at  that  date. 

Delivery  of  a  deed  is,  of  course,  an  essential  element  of  a 
valid  transfer  of  title  to  real  estate,  and  it  must  take  place 
during  the  life  of  the  grantor;  for  a  deed  cannot  be  made  to 
perform  the  functions  of  a  will.  But  the  delivery  need  not  be 
to  the  grantee  in  person,  A  deed  delivered  by  the  grantor  to 
a  third  person  to  be  delivered  to  the  grantee,  and  by  such 
third  person  delivered  to  the  grantee,  will  constitute  a  good 
delivery,  though  the  grantor  is  dead  at  the  date  of  the  last 
delivery;  for  the  delivery  takes  effect  by  relation  as  of  the 
date  when  first  made  to  the  third  person.  In  such  cases  it 
should  appear  that  the  grantor  parted  with  all  dominion  and 
control  over  the  instrument,  intending  it  to  take  effect  and 
pass  the  title  as  a  present  transfer.  This  intention  may  be 
manifested  by  acta  or  by  words,  or  by  both  words  and  acts: 
Burke  v.  Adams,  80  Mo.  606;  60  Am.  Rep.  160;  Standiford  v. 
Standifordf  97  Mo.  231;  Tiedeman  on  Real  Property,  sec.  814. 
We  do  not  consider,  in  the  foregoing  propositions,  those  cases 
where  the  deed  is  placed  in  escrow,  for  there  is  no  evidence  of 
an  escrow  in  this  case. 

Now,  when  the  deed  in  question  and  the  one  to  Jennie 
Brown  were  executed  and  acknowledged,  Sneathen  gave  them 
to  his  wife,  with  directions  to  put  them  away  and  give  them  to 
the  grantees  the  first  time  she  saw  them.  There  were  no  con- 
ditions  whatever  attached  to  this  delivery  to  her.  .  He  parted 
with  them  without  any  reservation.  The  evidence  shows,  too, 
that  he  had  determined  to  convey  all  of  his  real  estate  to  these 
grantees,  and  that  all  of  the  deeds  were  executed  and  acknowl- 
edged  pursuant  to  that  formed  and  expressed  design.  The 
hci  that  these  two  deeds  reserved  a  life  estate  to  the  grantor 
and  his  wife  is  evidence  that  he  intended  they  should  take 
effect  as  conveyances  before  his  death.  It  is  true  that  Mrs. 
Sneathen  placed  the  deed  in  a  trunk  with  the  grantor's  other 
papers,  where  he  could  repossess  himself  of  them  if  he  desired 
to  do  8o.  But  the  rule  that  the  grantor  must  part  with  all 
dominion  and  control  over  the  deed  does  not  mean  that  he 
must  put  it  out  of  his  physical  power  to  procure  possession  of 
it.  It  is  sufficient  that  the  deed  is  delivered  to  the  third  per- 
son for  the  grantee  without  reservation,  and  with  the  intention 
that  it  shall  take  effect  and  from  that  time  operate  as  a  trans- 
f '   of  the  title. 

Cases  are  not  wanting  where  a  delivery  has  been  held  to  be 
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good  though  the  grantor  retained  posseesion  of  the  document 
The  intention  is  the  important  element,  and,  as  we  have  said, 
that  maj  be  manifested  by  acts  or  words,  or  both.  The 
drcumstanoe  that  Bneathen,  on  the  trip  to  Stewartsyille  ex« 
pressed  to  Mr.  Brown  a  regret  that  he  had  not  brought  the 
deed  with  him  and  given  it  to  the  boys  does  not  tend  to  show 
that  there  had  not  been  a  delivery  to  his  wife  for  them,  but 
rather  tends  to  show  that  he  regarded  the  transfer  of  the  title 
to  them  as  a  fixed  fact.  The  circumstances  under  which  the 
deed  was  made  and  the  directions  given  by  Bneathen  when 
he  handed  it  to  Mrs.  Sneathen  show  quite  conclusively  that 
he  then  parted  with  all  control  over  it,  and  intended  that  it 
should  operate  as  a  present  transfer  of  the  title  to  the  land. 

No  suggestion  is  made,  nor  do  we  see  any  reason,  why 
the  wife  of  the  grantor  may  not  be  the  third  person,  within 
the  rules  before  stated,  to  whom  the  deed  is  delivered  for  the       ^ 
grantees.  \ 

The  evidence  shows  beyond  all  doubt  that  the  Anderson 
boys,  the  grantees,  knew  nothing  of  the  deed  until  after  the 
death  of  their  grandfather,  the  grantor;  but  this  fact  does  not 
affect  the  result,  for  they  were  minors,  and  the  deed  was  mani- 
festly to  their  advantage.  When  the  grantees  are  infants,  the 
law  presumes  assent  on  their  part  to  a  beneficial  conveyance, 
and  knowledge  of  the  conveyance  and  delivery  is  not  essen« 
tial:  Tobin  v.  Bas$,  86  Mo.  654;  55  Am.  Rep.  892;  Standi^ 
ford  V.  Standiford^  97  Mo.  231;  Tiedeman  on  Real  Property, 
sec.  814 

There  ia  nothing  in  the  eases  of  Huey  v.  Euey^  66  Ma  689, 
and  Hammenlaugh  ▼,  Chealham^  84  Mo.  13,  to  which  we  are 
cited  by  the  defendants  in  error,  which  is  in  conflict  with 
what  has  been  said.  Indeed,  the  principles  of  law  asserted 
in  those  cases,  so  far  as  they  are  applicable  to  this  case,  are 
in  accord  with  the  rules  of  law  here  declared.  It  appears  the 
circuit  court  decided  this  case  on  the  theory  that  there  had 
been  no  delivery  of  the  deed  in  question,  and  in  this  ruling 
the  court  erred.  As  the  court  erred  in  this  respect,  and  as  the 
decree  cannot  be  supported  on  any  or  all  of  the  other  allega- 
tions in  the  petition,  the  judgment  is  reversed,  and  the  peti- 
tion  dismissed  fixr  want  of  equity. 

MABSiAaa  AHD  BnronoB.  — -  A  presnmptioii  of  lfa«  death  of  a  prior  hiw* 
bond  will  bo  indalged,  to  toetain  a  oooond  marriage:  Cariwright  ▼.  MeOowHf 
121  IlL  388;  2  Am.  St.  Bep.  105,  and  oote.  Where  a  person  whose  hno- 
band  or  wife  baa  boon  absent  for  ^ve  years,  withoot  being  known  to  snob 
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person  to  ht  liying  during  that  time,  marriei.  snch  marriage  is  valid*  though 
the  other  hnsliand  or  wife  be  living:  Ckarle$  t.  CTuwlet,  41  Minn.  201;  Priot 
T.  Price,  124  N.  Y.  689. 

Bquitt— Cloud  on  Titlb.  — An  action  to  remove  elond  npon  title  will 
lie  by  one  out  of  possession  against  one  in  the  aotnal  poasesiion  of  the  land: 
Bausman  v.  KeUe^,  38  Minn.  197;  8  Am.  St.  Bep.  661;  Paxim  v.  Valley  eU. 
Co.,  67  Miss.  96.  A  snit  to  remove  a  cloud  from  title  cannot  be  maintained, 
unless  the  plaintiff  is  in  possession  of  the  land  or  it  is  nnoccnpied:  Weiherett 
V.  Bberle,  123  111.  666;  5  Am.  St  Rep.  674;  Johnmm  r.  HuHng,  127  lU.  14; 
Glo$$  T.  BamMph,  133  lU.  197. 

EQuirr— Clood  oh  Titls  —  Rxhxbt  Preysntivi  as  Will  ab  Rkmb- 
DIAL.  — Equity  will  interfere  to  prevent  a  cloud  from  being  oast  npon  titles 
upon  the  same  principle  that  it  will  remove  a  olond  from  title:  Tucker  v. 
KefuMon,  47  N.  H.  267;  93  Am.  Dec  425,  and  note.  See  also  extended  note^ 
«n  this  subject,  to  Pet^  v.  Shepherd^  28  Am.  Dec  441. 

DSBDfl  — MbNTAL  GAPAOrrTTO  EZBODTl^DSKDfl  OV  AOSDAITD  ImnBM 

Fbbsohs.  —  The  teat  of  mental  capacity  to  execute  a  deed  i%  whether  the 
person  executing  it  understood  in  a  reasonable  manner  the  nature  of  the  act 
he  is  engaged  in:  Wilkinson  v.  Sherman,  46  N.  J.  L.  413;  Boyer  v.  BerryTnan^ 
123  Ind.  461.  Old  age  of  a  vendor  will  not  alone  avoid  a  deed,  in  the  absence 
of  fraud  on  the  part  of  the  vendee:  Beville  v.  Jonee^  74  Tex.  148;  Oilea  t. 
ffodife,  74  Wis.  361;  Mo$$  v.  Mom,  78  Iowa,  646. 

DxiDs — Dbuvxkt — Naonsirr  ov,  doriro  hawraim  of  Gkaiteob.  — 
The  present  and  future  dondnion  over  a  deed  must  pass  from  the  granto? 
during  his  lifetime:  Porier  v.  Woodhouse,  69  Conn.  668;  21  Am.  St.  Bep.  131; 
Stone  V.  French,  37  Kan.  146;  1  Am.  St.  Rep.  237;  Fair  v.  Smiih,  14  Or.  82; 
68  Am.  Rep.  281,  and  extended  note;  note  to  Oastlday  t.  JIfcKenale,  39  Am. 
Dec  84;  Jonee  v.  Jome,  6  Gonn.  Ill;  16  Am.  Dec  86,  and  extended  note 
There  can  be  no  valid  delivery  of  a  deed  after  the  grantor's  death:  McSiroy 
T.  Hiner,  133  Dl.  166;  Andereon  t.  Andermm,  126  Ind.  62;  Weiemger  v.  Cooi^ 
67  Miss.  611;  19  Am.  St.  Rep.  820. 

Deeds  —  Dbltvxrt  to  Third  PsBsoif.  —  A  deed  is  sufficiently  delivered 
where  it  is  given  to  a  third  party  merely  to  keep  and  record  after  grantor's 
death,  where  the  manifest  intent  was  that  it  ahould  take  ofliMt  immediately: 
Skuom  V.  Bailey,  78  Iowa,  644;  6*Am.  St^  Bep.  700^  and  aotti  JfdHrfly  t. 
Einer,  133  IlL  166. 

Deeds— Invant  Grantui  —  PRmnirnoH  ov  Aesiiit.  — The  aaseot  ol 
a  grantee  to  a  deed  need  not  be  shown,  if  ho  it  not  mdjuriv  Weber  t.  CkrieUm, 
121  HI.  91;  t  Am.  St.  Rep.  68. 
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CKM  KMOVSI,  2tl] 

AmovAaui  XaounnnB  Onmsn  in  Iha  W«Mh « 

aooM  dmty  wbioh  tht  party  oliM!g«d  witk  Iha  iMgVpwl 
owad  to  the  one  nifferuig  Iom  or  dAowg*  Ifawel^. 

VaouoBiOB  —  Brbaoh  ov  GoMTRAor. — Xhibo  Pmov  wimot  ~M**^  an 
•etioQ  for  injuries  nralting  from  a  Ufch  €l  a  eontnel  tiUii  two 
ottor  oontnctiiig  partieo. 

VaouBXirai.— CUm  wsb  Dmvnya  Biaxm  is  not  u  ivBiiMBlly  ingnw 
oos  instrnmentk  so  as  to  rendsr  a  railway  oompaay  Uahls  to  Iko  ssvfMit 
si  aoother,  in  the  absence  of  some  rsUtioa  bstwssn  ths  ssnraiit  aod  ths 
oompsnj,  arising  oat  of  oontrsot  or  othsrwiso. 

RBauDsiOB— IxjuBTio  TkiiBD  Fknsoir — BuAOH  ovObmrnnof— Undsr 
a  ooatraot  between  a  railwaj  oos^panj  and  a  stooo-qaaEij  ownst^  bj 
which  the  fonnsr  is  to  famish  thelattar  with  ears  so  hisownsid^tniok» 
the  former  is  boand  to  furnish  oars  whioh  ais  reasonably  nis  for  ths  nsa 
«f  tho  qoarry-owner  and  his  serrants*  Bat  it  is  not  UaUo  to  sasb  ser- 
Tsnts^  not  partiee  to  the  ooatraot^  and  ofor  whom  it  has  no  oontra^  for 
lajoriss  leesi-red  on  sosh  Mfhtnik,  and  fosaltmg  tnm  its  hrsaoh  ol  osn- 
tiaet  with  the  qnany-ownsr  in  famishing  hia  with  n  oar  with  dalsoltf 
brnksa. 

HaouonHon  — InsmnmHT  Coimuoxon.— An  omplojor  is  no*  nspon* 
siblo  for  tho  negligenes  of  the  oontraotor  or  Us  sanranti^  when  tho 
ooutrantur  is  given  entire  froedoaiinthonsoof  msanstoaosoaipiishtfca 
nsoUi  hnt  whan  tho  onplojrer  rosorras  tho  right  in  any  pattioolar  to 
direct  the  manner  ol  the  performanoaof  tlie  work,  or  nndsrtakaa  to  pro- 
vide any  ol  tho  instmmontalitiofly  ho  owea  tho  oontraotor  and  hia  ssr^ 
▼anta  tho  dnty  ol  ears  in  respeot  to  tiioee  matters  oror  wliioh  ho  rotaim 
oontral,  and  thooa  dntieo  whieh  bo  nndortakes  to  petlorM. 

OmraxMmmx  Naauannai— Worn  Qoamon  ion  Jqbt.— In  n  omo  in- 
TolTing  oontribntoiy  mgUgeaeo^  if  nponali  Iha  fMts  and 
bir  and  sensible  men  may  dHbr  in  thofar  oonofaision^  tim 
should  bo  left  to  tho  Juy,  ormi  thongh  Aaro  ia  no  diifnts  as  to  tho 


.-«-Ufli  ov  Duni'jiTB 
Thoii^  ono  person  owas  anothiar  tho  dnty  of  faaaishing  him  with 
ably  safe  instramontalitios  lor  his  nss^  yet  if  the  latter,  knowin|^  either 
firam  information^  obeerration,  or  any  other  sooroe^  that  thooe  fonushed 
are  defeetiTO  and  dawgetm%  oontinass  tonso  them  wllnont  aiq^promiaa 
that  thoj  win  ha  MpaM»  bo  aaramaa  tho  risk  of  ialmry  thstafrn 
la  ease  ol  iidvf  ,  ii  gaUly  ol  oontiibntQiy  BS#«nn^  wUlk  wil 


Adam$  amd  Buehner^  far  the  ftppeHut. 
Samuel  P.  Sjxirb,  far  thd  respondent 

MAOFABUkJTBy  J.  Thig  if  en  eeOon  far  damagee  en  Momint 
of  serioae  pergonal  injnriee  reeeived  bj  plaintiff  by  reason  of 
alleged  negUgenoe  on  the  part  of  defendant  in  furnishing  e 
defeetive  oar  whieh  plaintiff  was  required  to  handle^ 
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The  petition  oharges  and  the  evidence  shows  that  the  main 
line  of  defendant's  road,  between  St.  Louis  and  Kansas  City, 
passes  through  the  town  of  Warrensburg,  in  Johnson  County; 
that  about  three  miles  northwest  of  the  town  of  Warrensburg 
are  extensiye  stone  quarries,  owned  and  operated  by  one 
Pickle.  Defendant  owns  and  operates  a  branch  railroad  run- 
ning out  from  Warrensburg  to  these  quarries,  which  is  used 
for  transporting  the  stone  taken  from  the  quarries.  From 
this  branch  road,  at  a  point  near  the  quarry,  was  a  switch 
which  connected  the  road  with  another  railroad  track  run- 
ning into  the  quarry.  This  latter  track  was  owned  by  Pickle, 
and  was  used  for  loading  stone  upon  the  cars.  Cars  intended 
for  transportation  of  coal  were  brought  out  on  this  branch 
road,  and  were  left  standing  on  this  quarry-track,  or  conve- 
nient thereto,  by  defendant,  and  were  then  handled  by  Pickle 
until  loaded,  when  they  were  carried  out  by  defendant 

Plaintiff,  at  the  time  of  his  injury,  was  in  the  employ  of 
Pickle,  working  in  the  quarry,  and  had  been  so  employed  for 
about  thirteen  years.  At  the  time  of  his  injury  a  part  of  his 
duty  was  to  load  stone  into  the  cars  by  means  of  a  derrick 
erected  near  the  quarry  and  quarry-track.  After  the  empty 
oars  had  been  placed  on  the  quarry-track  they  were  man- 
aged, controlled,  and  when  necessary  moved  to  proper  position 
for  loading  by  Pickle  and  the  men  in  his  employ.  This  duty 
of  moving  cars  frequently  devolved  upon  plainti£  The  grade 
to  the  quarry  from  the  branch  road  was  descending^  and 
brakes  were  required  to  hold  cars  in  position. 

The  plaintiff  testified,  in  substance,  that  on  the  eighteenth 
day  of  June,  Antoine  Pickle,  manager  of  the  quarry,  directed 
him  to  load  a  oar  with  stone.  Two  flat-cars  stood  upon  the 
quarry-track,  fifty  or  sixty  feet  from  the  derrick.  He  got 
upon  the  north  car,  nearest  the  derrick,  and  found  the  brakes 
set  He  walked  on  top  of  the  cars  to  the  back  end  of  the 
south  car,  and,  as  he  supposed,  set  the  brake  tight  on  that 
one.  He  then  uncoupled  the  cars,  let  the  brake  off  the  north 
one,  sat  on  the  end  of  the  other,  and  with  his  feet  put  the 
north  car  in  motion.  He  then  got  down  on  the  ground  be- 
tween the  cars,  and  with  his  hands,  one  on  the  draw-head  and 
the  other  on  the  end  of  the  car,  commenced  pushing  the  car 
to  the  derrick.  He  had  moved  but  a  short  distance  when  the 
south  car  struck  him,  crushing  his  arm  and  causing  per- 
manent injury.  It  appeared  from  other  evidence  that  while 
the  brake,  from  what  could  be  seen  from  the  top  of  the  car, 
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and  fSrom  what  could  be  known  from  tarning  it|  appeared  to 
be  in  good  condition,  it  waa  found  that  the  lod  connecting  the 
brakea  beneath  the  car  was  down,  and  the  brake-shoe  was  in 
conseqnence  too  low  to  touch  the  wheel,  and  turning  the 
brakes  in  the  nsnal  way  did  not  set  the  shoe  against  the 
wheel.  The  brake  was,  in  that  condition,  wholly  nseless. 
When  the  first  car  was  moved  oat  of  the  way,  the  second  was 
set  in  motion  by  its  own  weight,  and  followed  the  first  on  the 
descending  grade,  and  struck  plaintifi"  as  stated. 

The  evidence  showed  further  that  the  defect  in  this  break 
could  have  been  easily  detected  by  an  examination  beneath 
the  car.  Cars  were  frequently  sent  out  with  defective  brakes. 
Plaintiff  testified  himself  that  "  half  the  time  they  had  no 
brakes  on  them."  Pickle  kept  chains  which  were  used  in 
making  temporary  repairs  of  the  brakes,  and  this  one  could 
have  been  easily  repaired  with  such  a  chain.  The  superin- 
tendent of  the  quarry  usually  examined  the  cars  and  notified 
the  employees  if  any  were  defective. 

The  contract  between  Pickle  and  the  railroad  company, 
if  in  writing,  was  not  offered  in  evidence.  From  the  testi* 
mony  of  Pickle,  the  superintendent,  the  arrangement  between 
them  was,  that  defendant  should  furnish  cars  at  the  quarry 
when  requested.  The  cars  were  left  on  the  track,  near  the 
quarry,  and  were  handled  at  the  quarry  and  loaded  by  the 
men  employed  and  paid  by  Pickle.  Defendant  had  no  con- 
trol over  Pickle's  men.  After  the  cars  were  loaded  they  were 
billed  from  the  quarry  to  their  destination,  and  charges  for 
transportation  were  paid  from  the  quarry.  Defendant,  when 
notified,  received  at  the  quarry  and  carried  off  the  loaded 
cars. 

Defendant's  answer  was  a  general  denial,  and  plea  of  con- 
tributory negligence.  Defendant  offered  no  evidence,  and 
asked  no  instructions,  except  in  the  nature  of  a  demurrer  to 
the  evidence,  which  was  refused. 

At  the  request  of  plaintiff  the  court  gave  the  Jury  the  fol- 
lowing instructions:  — 

**  L  The  Oourt  instructs  the  Jury  that  if  yon  shoold  find 
and  believe  from  all  the  evidence  in  the  case  that  at  the  time 
of  the  injury  complained  of  by  plaintiff  he  was  engaged  at 
work  in  the  employment  of  one  Pickle  and  in  his  interest, 
and  that  defendant  had  furnished  cars  to  said  Pickle  to  be 
loaded  by  him  with  stone  belonging  to  said  Pickle  for  trans- 
portation by  the  defendant  over  its  road  for  pay,  on  or  about 
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the  18th  of  Jane,  1886;  that  of  the  cftro  80  faroished  by  de* 
fendant  there  was  one  the  brake  of  whioh  needed  repairing^ 
at  the  time  the  eame  was  famished,  and  for  the  want  of  sucb 
repairing  was  insufficient,  with  proper  use  and  managementi 
to  fasten,  manage,  and  control  said  ear;  and  thai  defeadaDt 
knew  of  the  condition  of  the  brake,  or  hj  the  exerciae  of 
reasonable  diligence  could  have  known  of  its  condition;  and 
that  plaintiff  did  not  know  the  condition  of  said  brake  nntil 
the  happening  of  the  injury  complained  of,  and  the  defect  in 
said  brake  was  not  patent  to  plaintiff,  or  such  as  wonld  have 
been  disclosed  to  him  had  he  been  ordinarily  obserrant;  and 
that  plaintiff,  while  so  engaged  in  the  service  of  said  Pickle, 
loading  another  of  defendant's  cars,  the  car  to  which  was 
fixed  the  brake,  being  out  of  repair,  ran  down  and  against 
plaintiff,  whereby  he  was  hurt,  injured,  and  damaged;  and 
that  the  injury  occurred  without  the  fault  -or  negligence  of 
plaintiff  eontnbuting  thereto,  — then  year  findings  should  be 
for  plaintiff. 

^2.  The  court  instructs  the  jury  that  if  you  should  find 
and  believe  from  all  the  evidence  in  the  case  that  the  de- 
fendant fumlBhed  cars  to  said  Pickle,  to  be  by  him  loaded 
with  stone  at  his  quarries  for  transportation  over  its  railroad, 
then  it  became  and  was  the  duty  of  the  defendant  to  have 
furnished  cars  provided  with  appliances  in  such  a  state  of 
repair  as  that  the  said  Pickle  and  his  employees  could,  with 
proper  management  and  reasonable  care  and  prudence,  safely 
manage  and  control  same  while  so  engaged  in  said  work. 
And  if  you  should  find  that  plaintiff,  before  the  time  of  the 
alleged  injury,  did  not  know  that  deiendantii  ears  were  noi 
in  such  condition  or  repair,  he  had  a  right  to  presume  that 
defendant  had  done  its  duty,  and  that  the  appUaneea  to  said 
car  were  in  such  state  of  repair  and  condition  as  to  lafely 
manage  and  control  said  ears,  with  proper  use  and  BMinage* 
ment,  to  do  the  work  for  which  such  appliances  wave  de- 
signed,  and  to  rely  and  act  upon  soch  presumptioD.'' 

'^4.  The  court  further  instructs  the  jury,  if  yen  ahonkl 
find  and  believe  from  the  evidence  in  the  oaae  that  the 
plaintiff  did  not  know  of  the  alleged  condition  of  the  brake 
referred  to  in  the  testimony  until  after  the  happening  to  hint 
of  the  injury  referred  to  in  testimony,  and  that  the  eonditioii 
of  said  brake  would  not  have  been  observed  by  him  by  the 
exercise  of  ordinary  care  and  reasonable  prudence  and  ob- 
eervatioo  on  his  part,  it  was  not  ineumboit  on  plaintiff  te 
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«eareh  for  and  examine  for  defects  in  its  condition  not  so 
^bseryable,  but  that  he  had  the  right  to  assanie  that  such 
brake  was  in  a  suitable  and  safe  condition  as  to  its  being  re- 
paired thai  it  wonid,  with  proper  management,  do  the  woik 
Ibr  which  it  was  designed.'* 

The  jary  found  for  plaintiff,  and  assessed  his  damages  at 
^x  thousand  ddlars.    Defendant  appealed. 

1,  The  action  is  for  negligence.  It  is  charged  in  tiie  peti- 
tion ''that  it  was  the  duty  of  said  defendant  to  furnish  cars 
^  said  Pickle  properly  constructed,  and  provided  with  suit- 
able and  safe  brakes,  properly  constructed  and  sufiSciently 
repaired,  and  in  condition  to  manage,  hold,  control,  and  stop 
its  said  ears;  but  plaintiff  charges  that  the  said  defendant, 
hj  its  carelessness  and  negligence,  failed  to  fdmieh  cars  so 
properly  constoucted,  and  with  suitable  and  safe  brakes,  con* 
•simcted  and  suflSciently  repaired  to  manage,  h(dd,  and  ooo- 
irol  the  same.** 

Definitions  of  actionable  negligence  have  been  given  in 
great  variety  of  forms  by  courts  and  text-writers;  but  what- 
ever the  form  of  simple  definition,  there  is  unanimity  of 
^expression  and  opinion  that  it  consists  in  the  breach  or  noai^ 
^rformance  of  some  duty  which  the  party  charged  with  the 
negligent  act  or  omission  owed  to  the  one  suffering  loss  or 
•damage  thereby. 

Brett,  M.  R.,  in  Heaven  v.  Penier^  17  Rep.  611,  defines 
.aotionable  negligence  **to  consist  in  the  failure  to  exercise 
-ordinary  care  w  skill  towards  a  person  to  whom  the  defend* 
juit  owes  the  duty  of  observing  ordinary  care,  by  which  fail- 
ure, the  plaintiff,  without  contributory  negligence  on  his  parti 
hae  suffered  injury  to  his  person  or  property .'^  This  defini* 
ikm  is  cited  and  approved  by  counsel  for  plaintiff,  and  may 
be  accepted  for  the  purposes  of  this  case. 

The  question,  then,  is,  Did  defendant  owe  plaintiff  the  duty 
of  using  ordinary  oare  to  furnish  cars,  in  which  to  load  stone, 
which  were  properly  eonetrocted  and  provided  with  suitable 
brakes?  It  is  insisted  that  the  duty  arose  either  out  of  the 
^MNitraet  between  defeodant  Mid  Pickle,  or  by  virtue  of  the 
telationship  between  plaintiff  sad  defendant^  arising  out  of 
ibdr  respective  duties  under  the  eontraci 

Assuming  that  the  contract  between  defendant  and  Pickle^ 
^ther  expressly  or  by  implication,  imposed  upon  the  former 
the  duty  to  supply  the  latter  with  cars  provided  with  suit* 
«ble  brakes,  and  that  there  was  a  bieadi  of  that  duty, 
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whereby  plaintiff  was  injured,  does  the  contract  afford  him 
indemnity  for  his  injuries?  The  right  of  a  third  party  to 
maintain  an  action  for  injuries  resulting  from  a  breach  of  a 
contract  between  two  contracting  parties  has  been  denied  by 
the  overwhelming  weight  of  authority  of  the  state  and  federal 
courts  of  this  country  and  the  courts  of  England.  To  hold 
that  such  actions  could  be  maintained  would  not  only  lead 
to  endless  complications,  in  following  out  cause  and  effecti 
but  would  restrict  and  embarrass  the  right  to  make  con- 
tracts by  burdening  them  with  obligations  and  liabilities  to 
others,  which  parties  would  not  voluntarily  assume:  Winter' 
bottom  V.  Wright,  10  Mees.  &  W.  109;  Burdick  v.  Cheadle,  26 
Ohio  St  893;  20  Am.  Rep.  767;  Maguire  v.  Magee  (Penn., 
April  23,  1888),  13  Atl.  Rep.  551;  Necker  v.  Harvey,  49  Mich. 
618;  Savings  Bank  v.  Ward,  100  U.  S.  195;  Deford  v.  State, 
80  Md.  195;  Marvin  Safe  Co.  ▼.  Ward,  46  N.  J.  L.  19;  Sproul 
V.  Hemmingway,  14  Pick.  1;  25  Am.  Dec.  850;  Mann  v^Chi^ 
eago  etc.  R^y  Co,,  86  Mo.  347;  Lampert  v.  Laclede  Oadight  Co.^ 
14  Mo.  App.  376;  Gordon  ▼.  Livingston^  12  Mo.  App.  267. 

The  rule  is  put  upon  two  grounds,  either  of  which  is  un- 
questionably sound.  One  ground  is  given  by  the  court  in 
the  opinion  in  Winierhottom  v.  Wtighi,  10  Mees.  &  W.  109,  as 
follows:  ''If  we  were  to  hold  that  plaintiff  could  sue  in  such 
a  case,  there  is  no  point  at  which  such  actions  would  stop, 
The  only  safe  rule  is  to  confine  the  right  to  recover  to  those 
who  enter  into  the  contract;  if  we  go  one  step  beyond  that, 
there  is  no  reason  why  we  should  not  go  fifty.''  The  other 
ground  is  thus  stated  in  the  New  Jersey  case  above  cited: 
*'  The  object  of  parties  in  inserting  in  their  contracts  specific 
undertakings  with  respect  to  the  work  to  be  done  is  to  create 
an  obligation  inter  sese.  These  engagements  and  undertak* 
ings  must  necessarily  be  subject  to  modifications  and  waiver 
by  the  contracting  parties.  If  third  persons  can  acquire  a 
right  in  a  contract,  in  the  nature  of  a  duty  to  have  it  per- 
formed  as  contracted  for,  the  parties  will  be  deprived  of  con- 
trol over  their  own  contracts." 

Plaintiff,  not  being  a  party  to  the  contract,  cannot  maintain 
this  action  on  account  of  injuries  resulting  from  any  breach 
of  duty  defendant  owed  Pickle,  arising  purely  out  of  the  terms 
of  the  contract  between  them. 

2.  It  is  clear  from  the  evidence  that  plaintiff  was  in  no 
sense  the  servant  or  employee  of  defendant.  He  was  em- 
ployed and  paid  by  Pickle,  and  was  subject  only  to  his  control 
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and  direction.  Defendant  bad  no  authority  over  him;  had 
no  power  to  discharge  him  for  any  canse,  and  had  no  contract 
with  him.  The  relation  between  plaintiff  and  defendant  was 
not  that  of  master  and  servant^  and  the  rales  of  law  pecu- 
liarly applicable  to  the  duties  and  liabilties  of  one  to  the 
other  have  no  application.  Plaintiff  shows  no  cause  of  action 
growing  out  of  any  duty  defendant  owed  him,  arising  from  the 
relationship  of  master  and  servant:  Wood  on  Master  and  Ser- 
vant, sees.  1,  281;  Speed  v.  AUarUie  etc.  R.  R.  Co.,  71  Mo.  308. 

3.  There  is  a  class  of  cases  in  which  one  has  been  held  lia- 
ble  to  another,  in  the  absence  of  any  contractual  or  other  re- 
lationship between  them.  The  rule  in  such  cases  in  laid 
down  in  2  Sutherland  on  Damages,  435,  as  follows:  '*  Where 
an  act  of  negligence  is  imminently  dangerous  to  the  lives 
of  others,  the  guilty  party  is  liable  to  the  one  injured  by  the 
negligence,  whether  there  be  a  contract  between  them  violated 
by  that  negligence  or  not.''  The  principle  is  illustrated  by 
the  case  of  Thomas  v.  WineheeUr,  6  N.  Y.  897;  67  Am.  Dec. 
465.  That  was  a  case  in  which  a  dealer  in  drugs  had  care- 
lessly labeled  a  poison  as  harmless  medicine,  and  sent  it  so 
labeled  into  the  market  It  was  held  that  the  dealer  was 
liable  to  any  person  who  might  be  injured  by  the  use  of  the 
drug.  In  considering  what  articles  can  be  regarded  immi- 
nently dangerous,  the  same  court,  in  Loop  v.  Litchfieldy  42 
N.  Y.  867,  1  Am.  Rep.  648,  says:  "  They  are  instruments  and 
articles  in  their  nature  calculated  to  do  injury  to  mankind, 
and  generally  intended  to  accomplish  that  purpose.  They 
are  essentially  and  in  their  elements  instruments  of  danger.'' 
It  cannot  reasonably  be  contended  that  a  railroad  car,  though 
supplied  with  defective  brakes,  is  an  imminently  dangerous 
instrument  Unless  put  in  motion,  it  is  perfectly  harmless, 
and  when  in  motion,  it  is  not  essentially  dangerous.  We  do 
not  think  defendant  incurred  any  liability  to  plaintiff  by  the 
simple  act  of  leaving  a  defective  car  upon  the  track:  Chicago 
etc  R.  R.  Co.  V.  McLaughlin,  47  DL  266;  Onriey  t.  Mi$9oufi 
Pac.  Ry  Co.j  93  Mo.  446. 

4.  What,  then,  was  the  true  relationship  between  these  par- 
tiesf  and  what,  if  any,  duty  did  defendant  owe  to  plaintiff  aft 
the  employee  of  Pickief 

Defendant  was  engaged  in  the  general  business  of  a  com- 
mon carrier.  It  operated  a  railroad  between  St  Louis  and 
Kansas  City.  Pickle  was  the  owner  of  large  and  valuable 
stone  quarries,  situated  some  distance  from  defendant's  road. 
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The  stone  taken  from  these  qaarriee  was  merchantable^  and 
was  a  subject  of  cocnnierce.  The  stone  wse  of  value  oalj 
when  H  eoald  be  tran^iorted  to  market.  It  thcs  became  a 
matter  of  mwtnal  interest  and  profit  to  defendant  and  Pickle 
to  provide  mean*  for  the  traneportatton  of  thie  merchandise 
from  the  qmtanj  to  points  at  which  it  could  be  sold.  A  con- 
tract was  entertd  into  between  them,  by  which  defiendant 
built  a  branch  or  spmr  road  from  its  main  line  to  the  qnarries, 
and  also  tracks  frecn  this  spar  into  the  quarries.  Theoe  were 
paid  for  hj  Pickle.  In  order  to  facilitate  the  transportation 
of  stone,  which  was  beneficial  to  both  parties,  it  was  agreed 
that  defendant  ahoald,  when  cars  were  needed,  place  them 
on  the  qnarry-tmcka,  or  conrcniently  near  to  them,  and  that 
Pickle  siioakl  mo^a  them,  when  needed,  into  poextien  far  hiad- 
ing,  and  when  leaded^  defendant  shoald  take  theni  sail,  and 
transport  tben>  to  their  destination.  PiaintHF  waa  employed 
by  Pickle,  a  part  of  hia  ^tniy  consisting  in  moTing  and  hanp* 
dling  these  eanv  It  did  not  appear  from  the  evidence  what, 
if  any,  compensartioa  Pickle  received  for  loading  the  cats. 

The  manaer  of  eondneting  tk»  businesB  ia  thna  detailed  by^ 
Pickle,  snpsrinteDdcntr  '^Tbe  Missouri  Pacific  railiray  beilt 
that  track  on  the-  w«ft  side  of  the  quarry;  Pickle  paid  far  it^ 
The  company  daime  it;  they  simply  conatrdcted  it  for  Pickle. 
About  abipping  atone,  the  bsH  read*  hmn  Warranabai^,  of 
course^  b«t  tlio  freight  cemnoenoes  from  the  quarry.  The 
person  to  whom  these  care  are  sent  pays  the  freight.  Am  to 
rates,  they  alleged  na  a  certain  amount  off  from  Warrenflburg 
to  the  quaivy;  X  bcAievie  it  io  $2.dO  or  15.  The  freight  ia  in« 
eluded  from  the  qnarry,  not  from  town.  We  don't  charter 
these  cars  to  haul  atone  to  the  main  line,  but  charter  the  oaia 
to  wherever  tho  eami  are  consigned.  We  dent  aim  ply  charter 
the  cars  to  ImmiI  the  stone  from  the  quarry  to  WarreralMirg. 
If  we  have  ordere  to  Warrensburg;  we  bill  Warrensburg.  AH 
that  the  raihvad  company  had  to  do  with  the  movement  of 
these  cars  is  simply  tn  haul  the  emptaes  out  there,  and  when 
we  have  loaded  them,  the  engine  cornea  out  and  takes  tbera 
away;  that  ia  all  they  have  to  do  with  it  That  ia  no*  the 
first  car  that  they  aent  ovt  there  that  was  out  at  Six.  I  have 
seen  as  many  as  ten  cars  standing  there  with  only  two  bimkea 
on  them.** 

Under  this  evidence,  it  is  dear  that  what  was  to  be  done  by 
the  respective  parties,  under  the  contract,  was  for  their  mu* 
tual  profit,  and  each  was  a  contractor  with  the  other,  ta»  per* 
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form  A  pArticalar  part  of  the  work  necoflsary  lo  cmixj  out  tho 
common  purpose.  It  ia  now  well  eatabliahad  thai  the  em- 
plojer  of  a  contractor  ia  not  leaponaible  for  the  negligenoe  of 
the  contractor  or  his  servants  in  case  the  contractor  is  giiren 
entire  fireedom  in  the  use  of  means  to  accomplish  the  result. 
Where  the  employer,  however,  reserves  the  right  to  direct  the 
manner  of  the  performance  in  any  particalar,  or  where  he 
undertakes  to  provide  any  of  the  insiruraeBtalitiea,  be  owes 
to  the  contractor  and  his  employees  the  dufy  of  care  in  re- 
spect to  such  matters  over  which  be  retains  coDtrol  or  ander- 
takes  to  perform:  Whittaker's  Smith  on  Negligence,  173-174; 
Wood  on  Master  and  Servant,  sec.  337;  SUwartr*  Harvard  O^l^ 
lege^  12  Allen,  68;  LaneaHer  y.  CcnneeHciU  MuL  L,  Itu.  Co.,  92 
Mo.  460;  1  Am.  St.  Bep.  789;  Eorfker  v.  NieholMOU^  66  Ma  220; 
Devlin  v.  Smith,  89  N.  Y.  470;  42  Am.  Bep.  811;  Caugktry  v. 
Woolen  Co^  66  N.  Y.  124;  16  Am.  Bep.  387;  D^^d  ▼.  Statey 
80  Md.  179;  Lake  Superior  Iron  Co.  v.  Eriekgon,  39  Mich.  492; 
88  Am.  Rep.  423;  Smith  v.  Nem  York  4U.  R.  H  Cc^  19  N.  Y. 
127;  76  AmL  Dea  306;  Hanna  v.  OhaUanooga  etc  B?y  Co.,  88 
Tenn.  310;  KUlian  v.  AuguBta  eU.  R.  R.  Co.,  79  Ga.  241;  11 
Am.  St.  Bep.  410;  Cotdon  v.  Railroad,  15  Aol  &  Bng.  B.  B. 
Caa.  99. 

We  think  each  of  these  contracting  parties  owed  to  the 
other  and  his  employees  the  duty  of  properly  discharging 
his  part  of  the  joint  undertaking,  in  respect  to  any  matter 
exclusively  devolving  upcm  him.  Pickle  had  nothing  to  do 
with  selecting  or  providing  the  cars.  That  duty  was  intrusted 
entirely  to  defendant  They  were  intended  fox  the  use  of 
Pickle  and  his  servants  in  discharging  his  psjrt  of  the  con- 
traet,  and  we  think  the  obligation  rested  upon  defendant  to 
use  ordinary  care  to  provide  such  as  would  be  reasonably  safe 
for  such  use. 

6k.  The  evidence  does  not  show  conclusively  such  coiitribu« 
tory  negligence  on  the  part  of  the  plaintiff  as  should,  as  a 
matter  of  law,  preclude  a  recovery.  Plaintiff,  in  testifying  as 
a  witness,  it  is  true,  admitted  that  ooe  half  the  cars  furnished 
Pickle  by  defendant  were  without  brakes.  On  the  other  hand, 
Pickle's  superintendent  testified  that  he  generally  examined 
the  cars  himself,  and  if  any  were  found  defective,  he  gave 
notioe  of  such  defects  to  those  who  handled  them.  Whether 
under  these  circumstances,  and  the  fact  that  the  brakes  ap- 
peared, from  plaintiff's  position  on  top  of  the  car,  and  from 
hia  efGorts  to  set  them,  to  be  in  good  condition,  plaintiff  used 
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fuch  precautions  as  ordinary  care  and  prndence  reqnired  of 
liim,  was  a  qnestion  for  the  jury. 

It  is  not  every  case  in  which  there  is  no  conflict  in  the 
facts  that  the  court  will  declare,  as  a  matter  of  law,  the  legal 
-effect  of  the  evidence.  If,  upon  all  the  facts  and  circum* 
"stances,  there  is  room  for  fair  and  sensible  men  to  differ  in 
their  conclusions,  the  jury  should  decide:  Petty  y.  Hannibal 
-etc.  R.  R.  Co.y  88  Mo.  806;  Buesching  ▼.  St.  Louis  OcLslight  Co.^ 
73  Mo.  219;  39  Am.  Bep.  608;  ReUly  y«  Hannibal  etc.  R.  R. 
Co.,  94  Mo.  609;  Thorpe  ▼.  Missouri  Pae.  Ry  Co.,  89  Mo.  661; 
68  Am.  Rep.  120;  Wood's  Railroad  Law,  1460;  Wood  on 
Master  and  Servant,  761. 

6,  The  instruction,  in  directing  the  jury  that  plaintiff  had 
the  right  to  assume  that  defendant  would  furnish  Pickle  with 
cars  properly  supplied  with  brakes  in  good  repair  and  condi- 
tion, properly  declared  the  law  as  applied  to  the  duty  a  mas- 
ter owes  to  his  servant.  But  if  the  servant  was  informed  by 
the  master,  or  had  learned  by  observation  or  from  any  other 
source,  that  some  of  the  instrumentalities  furnished  him  were 
defective  and  dangerous,  and  without  promise  that  they  would 
be  repaired  he  continued  in  the  master's  service,  then  the 
risk  of  injury  from  such  defective  instrumentalities  would  be- 
come an  incident  to  such  service  which  be  would  assume: 
PHee  v.  Hannibal  etc.  R.  R.  Co.,  77  Mo.  608;  PorUr  v.  Hanni- 
hal  etc.  R.  R.  Co.,  71  Mo.  66;  86  Am.  Rep.  454;  Devitt  v. 
Pacific  R.  R.  Co.,  50  Mo.  302;  Thorpe  v.  Missouri  Pae.  Ry 
Co.,  89  Mo.  650;  68  Am.  Rep.  120. 

While  the  relation  of  master  and  servant  did  not  exist  be- 
tween these  parties,  defendant  owed  to  plaintiff  the  obsenr- 
anoe  of  reasonable  care  in  the  selection  of  its  cars  for  his 
use,  which  is  the  same  degree  of  care  the  master  is  required 
to  observe  in  providing  his  servant  with  the  instrumentalities 
Ibr  carrying  on  his  business.  No  reason  can  be  seen  why,  if 
plaintiff  knew  that  defective  and  dangerous  oars  were  fre- 
quently left  for  his  use,  he  would  not  assume  the  risk  of  injuries 
from  such  defects  as  could  have  been  ascertained  by  reasonable 
inspection  on  his  part  While  defendant  may  have  been 
negligent  in  the  discharge  of  the  duties  it  owed  to  plaintiff, 
if  plaintiff  neglected  such  precautions  as  common  prudence 
demanded,  under  all  the  circumstances,  he  was  guilty  of  con- 
tributory negligence,  which  should  have  defeated  a  recovery. 

In  view  of  the  fact  that  plaintiff  himself  testified  that  one 
half  the  cars  were  without  brakes,  it  was  not  proper  to  in- 
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ttnict  the  jury  that  he  had  the  right  to  rely  on  defendant's 
performance  of  its  duty  in  famishing  sach  as  were  properly 
supplied  with  brakes.  The  knowledge  plaintiff  had  of  the 
common  neglect  of  defendant  imposed  upon  him,  for  his  .own 
protection  and  safety,  the  duty  of  reasonable  care  in  ascertain- 
ing for  himself  the  condition  of  the  cars  before  he  attempted 
to  handle  them,  and  a  failure  to  do  so  would  constitute  con« 
tributory  negligence  on  his  part.  Whether  such  care  was 
used  on  the  occasion  of  his  injury  should  have  been  submitted 
to  the  jury. 

For  the  errors  mentioned,  the  judgment  is  reversed,  and 
cause  remanded.  

NsouoiNCi^  DBParmov  of.  —  To  maintain  an  action  for  negligence,  it 
most  appear  thai  there  eziited  eome  duty  on  the  pert  of  the  defendant 
towarde  the  plaintifT  which  was  not  performed,  in  conseqnence  of  which  the 
latter  wae  caneed  to  snffnr:  SnMwiek  ▼.  HaU  de.  Co.,  59  Conn.  261;  21  Am. 
St  Rep.  104,  and  note;  BUImt.  Lake  Shors  etc  R.  B.  Co.,  138  Pa.  St.  606;  21 
Am.  St.  Rep.  914;  PIUO^  t.  Oretft,  189  Pa.  St.  126;  Lake  Shore  eU.  R.  R. 
Co.  T.  Parker,  181  HL  667;  Tuckor  ▼.  lUhuAe  O.  R.  R,  Co.,  42  La.  Ann.  114| 
Vam  WmkU  t.  American  eie.  Co.,  62  K.  J.  L.  240;  Larson  ▼.  8L  Paul  «f& 
if.  J2.  Cb.,  43  Minn.  48S.  In  the  abeenoe  of  any  legal  dnty  which  has  been 
▼iolated,  there  can  be  no  actionable  negligence:  Fletcher  ▼.  Seotten,  74 
Midi.  212.  Actionable  negligence  most  hare  been  the  proximate  cause  of 
the  injury:  OmnU)erkuid  etc.  R.  R.  Co.  r.  State,  78  Md.  74. 

OoMTBAon^  Bbsaob  of.  Who  mat  Maxxtaqi  AonoNs  tob.  — The  mle 
hi,  that  no  one  maintain  an  action  npon  a  contract  to  which  he  is  not  a  partyi 
Coeke  t.  Vameg,  46  N.  J.  Eq.  72;  De  WU  ▼.  Lander,  72  Wis.  120;  Kee  ▼. 
Daeideon,  78  GsL  622;  iWfer  t.  Athene  efe.  Ox,  S8  Ga.  219;  20  Am.  8t 
RepL  818^  and  note;  bat  ao  exceptica  to  snoh  rale  exists  where  the  contraol 
was  entered  into  for  the  benefit  of  a  tiiird  party,  though  he  is  not  namedi 
State  r.  Ladede  QaeBf^  Ox,  102  Ma  472;  22  Am.  St.  Rep.  789,  and  nolef 
Adtmu  T.  Kwdkn,  119  Pa.  St  76;  Piano  J(/g.  Ook  t.  Bnrrowe,  40  Kan.  861; 
Ormd  w.  J>iAold  ete.  Cb.,  77  Wis.  72: 

HaGUomoi — Lii>ipxiv]»irr  Ooktbaotob.  —  One  who  employs  a  fit  and 
proper  psnon  as  an  independent  contractor  to  do  work  not  in  itself  nn* 
lawfnl,  or  a  nnissiios^  or  necessarily  attended  with  danger  to  others,  is  no% 
rssponsiblo  to  third  persons  for  the  contractor's  negligence^  nor  for  that  off 
hfa  snbcontractors  or  agents:  PaweU  t.  Oomtruetiom  Cok,  8S  Tenn.  602;  17 
Am.  St.  Rep.  926,  endnote;  MumbffT.  Ifowcien,  26 Fla.  466;  Fkndng^.  Peim- 
agkankL  B.  A  Co,,  184  FtL  81  477;  StaUr.  Swa^we,  68  K.  J.  L.  129;  Ba^ 
rieom  r.  Kleer,  79  Oa.  689;  Al  Lmde  etcBTp  €h.r.  Tonkin,  68  AriL  60% 
SmtOk  T.  Belehaw,  89  OsL  428;  hot  this  rale  does  not  apply  where  tha  «•- 
ployer  still  reeenres  in  himself  the  control  and  direction  of  tiie  works 
MeDoneU  t.  Bi/e  Boom  Co.,  71  Mich.  61;  Mwn^  t.  Bowden,  26  fla.  46S| 
Vk^eennee  etc  Co.  ^.  WhUe,  124  Ind.  876. 

Nbouobnob  —  QannoN  foa  Whom,  want  tbb  Facts  abb  Umdis* 
fVTKD.  —  When  the  facts  are  undisputed,  and  two  reaeonable  persons  might 
draw  inferences  from  them  so  different  that,  according  to  the  conclusion  of 
fsot  reached  by  one  there  would  be  negligence,  while  that  dednoed  bf 
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nother  would  Aoir  Iha  oceniM  •!  OTdlawy  mn,  tba  ime  •hoold  be  nb* 
mittdd  to  tho  jwyx  i>0afM  t.  IFiMivteii  de.  it  12.  Ool,  107  N.  a  686|  22 
Am.  St  Bep.  902,  mnd  note. 

Mabtib  avd  Sxbtaht  —  AflsuMFTiov  OF  Bisks.  —  As  to  tho  offoct  of  a 
promifle  on  the  part  of  the  master  to  repair  defective  machinery  upon  the 
•enrant's  right  to  reoorer  for  injuries  received  by  him  by  reason  of  a  faflnre 
to  perform  raeh  promise,  see  note  to  Ouffeic  R*p  Co,  ▼.  Brtmtford^  23  Am. 
St  Bep.  885-388;  Rogen  t.  Leyden,  127  Ind.  00;  Ehmcbe  v.  Porter^  45  Minn. 
838.  A  servant  voluntarily  undertaking  the  risk  of  an  obvions  danger  can* 
not  recover  for  injuries  occasioned  therefrom,  even  though  he  exercised  due 
oare:  Note  to  Smiihwiek  v.  Hall  de.  Co.,  21  Am.  8t.  Bep.  110.  Continuing 
to  use  defective  machinery  after  discovery  of  the  defects  constitutes  oon- 
tributory  negligence  on  ilie  part  of  a  servant^  where  th«  maater  has  not 
promised  to  repair:  Tiku  r.  Bradfwd  etc  B.  B.  Co.,  136  Fa.  St.  618;  20  Am. 
St.  Bep.  944,  and  note. 

OoMFAUi  TBB  OABB  OF  Moom  T.  JTofCleni  P.  ^f  Cb.,  46  Minn.  106,  atUe, 
p.  194,  the  facts  underlying  which  are  somewhat  analogous  to  tbostf  of  the 
(rinoipal 
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(104  MlBSOUAI,  441.) 

Crimdial  Law — Assault  to  Bapb. — Actual  ViOLiifOB,  or  Touckssq 
THB  PjuiaoN  of  the  one  assaulted,  is  not  essential  to  the  crime  of  assault 
to  rape.  If  the  intent,  with  the  present  means  of  carrying  it  into  effect, 
exists,  and  preparation  therefor  has  been  made,  the  crime  is  complete. 

Orimikal  Law  —  Assault  to  Bafr.  —  In  order  to  constitute  the  crime  of 
an  assault  with  intent  to  rape,  it  is  immaterial  whether  or  not  the  sex* 
ual  connection  was  accomplished  by  actual  physical  force  to  the  intended 
victim,  or  while  she  was  asleep. 

Orihinal  Law  —  Assault   to  Bapr  —  EyiDZRCi   ov  Brputatior  vor 

.   ViRTUR  AND  Cha&titt.  —  In  discrediting  a  witness,  the  inquiry  may 

extend  to  his  general  character  for  virtue,  sobriety,  and  chastity.    This 

rule  applies  to  one  testifying  on  his  trial  for  an  assault  with  intent  to 

commit  rape. 

FRAcncB  —  BiQHT  TO  Brofbit  Gasr.  —  The  right  of  defendant  in  a  erimi* 
nal  trial  to  reopen  the  case  for  the  purpose  of  introducing  additional 
proof  of  his  reputetton  for  truth  and  morality  is  entirely  within  the 
discretion  of  the  court.  Its  refusal  to  so  reopen  the  case  h  not  a  ground 
for  reversal,  unless  such  discretion  has  been  abused  or  unfairly  SKer» 
cised. 

T.  C.  Dftngan^  for  the  appellant. 

John  M.  Woodf  attomey-generalj  for  the  respondent. 

Macfarlane,  J.  Defendant  was  indicted,  tried,  and  oon* 
yicied  of  an  assault  with  intent  to  commit  a  rape  upon  Arminta 
Murphy. 

The  circumstances  of  the  assault,  as  gathered  from  the 
•ridenee,  were  in  sobetance  as  follows:  The  house  of  Patrick 
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Jf  urph  J  eonsMed  of  two  roomsi  tii6  one  on  tho  eonlh  fronting 
the  road,  and  the  other  north  of  it  At  tho  time  of  the  assanlt 
Patrick  Mnrpfaj  was  abeent  from  home.  Hie  children,  Cath- 
erine, the  eldest,  Arminta,  abont  foorteen  years  of  age,  and 
two  sisters  and  a  brother,  all  younger  than  Arminta,  were  at 
home.  On  the  night  of  Angast  2S,  1876,  these  children  aH 
slept  in  the  south  room  of  the  honse.  This  room  had  a  door 
in  the  sooth,  and  a  window  on  each  side  of  the  door.  The 
night  being  very  warm,  all  the  children  except  Catherine 
slept  on  the  flom;  Catherine  was  upon  the  bed.  The  door 
was  left  open.  •»• 

Catherine,  the  only  witness  who  saw  the  alleged  assanlt, 
testified:  **  I  first  heard  a  nmse,  heard  the  door-sill  creak,  bnt 
ihoQi^t  it  was  the  dog.  I  looked  round  and  saw  the  defend* 
ant  —  saw  Shroyer — on  his  hands  and  knees  in  the  door;  be 
crawled  to  brother,  laid  his  hand  on  him,  and  then  crawled 
round  abont  their  feet  to  Alice,  who  was  lying  in  the  middle, 
and  touched  her,  tiien  erawled  over  to  Arminta, —  crawled  np 
by  the  side  of  her,  and  put  his  hand  <m  her  arm;  none  of 
them  moved.*  Arminta  was  Ijring  on  her  leA  side,  with  her 
iiiuse  towards  tiie  east;  he  was  lying  close  to  her,  <m  the  east  ride^ 
with  his  fsee  towards  her  fooe,  when  he  was  lying  down,— 
lying  jnst  np  against  her.  He  lay  that  way  for  a  minnte, 
then  he  kiad  of  raised  partly  up  and  looked  round  the  room. 
Then  he  took  his  Isft  hand  and  begun  to  unftsten  his  pants. 
The  moon  was  shining  outdoors,  and  he  was  almost  between 
ase  and  the  door.  I  could  see  that  he  was  unbuttoning  his 
pants.  I  haUooed,  and  he  lay  down  again  as  if  to  hide,  and 
was  still  a  moment.  I  hallooed  again;  he  then  partiy  rosCi 
crawled  towards  the  door  quickly  on  his  hands  and  knees;  as 
he  got  about  the  door,  be  rose  up  on  his  feet  and  went  ouf 

1.  Defendant  insisis  that  the  eridenoe  did  not  sustain 
tbs  efaarge  of  the  indictment,  and  does  not  justify  the  Tcrdiot 
U  was  not  necessary,  in  order  to  constitute  an  assault,  that 
actual  Tiofanee  should  haTS  been  used.  To  sustain  such  an 
indiotment,  it  is  not  oven  necessary  tiiat  the  person  of  the  one 
upon  whom  the  attempt  is  intended  should  be  touched.  H 
the  intent,  with  the  present  means  of  carrying  it  into  efiisel^ 
exists,  and  pnparatiotts  therefer  hare  been  made,  the  assauH 
isccmpiste:  JStaUr.  BmUk^SOUo.  618;  fflolsT.  JfoufgosiefK 
68  Mo.  286;  StmU  w.  JEddtays,  71  Ma  M5;  86  Am.  Bq^  486; 
1  Wharton^a  Crim.  Law,  sec  676. 

U  waati»#riAsirtinteptfanel  dsiwdani  to  liw» 
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with  the  girl  without  her  consent,  and  whether  It  wae  to  be 
by  actaal  physical  ftHroe,  or  daring  the  onconscioaBneBS  of 
sleep,  is  wholly  immaterial  There  conld  haTC  been  no  con- 
sent while  the  intended  victim  slept:  8UU0  r.  Eddingt^  71  Mo^ 
545;  36  Am.  Bep.  496;  Qiuen  v.  Dee^  81  Alb.  L.  J.  48;  Seg. 
y.  Meym,  12  Cox  C.  0.  811;  Harvey  v.  StaJU^  68  Ark.  426;  22 
Am.  St  Bep.  229;  SiaU  r.  Smith,  80  Ma  618,  and  anthoritiea 
cited.  The  acts  and  condnct  of  defendant  left  no  donbt  of  hie 
criminal  intent 

2.  Defendant  testified  as  a  witness  upon  the  trial  in  Us 
own  behalf,  and  in  rebuttal  the  state  introduced  evidence  te 
discredit  his  testimony.  The  impeaching  witnesses  were  per- 
mitted, over  defendant's  objection,  to  testify  as  to  delendanfe 
general  reputation  for  virtue  and  chastity.  Defendant  daime 
that  error  was  committed  in  doing  so. 

The  authorities  are  not  harmonious  on  this  question.  It  ia 
held  in  some  states  that  the  impeaching  testimony  must  be 
confined  to  the  reputation  of  the  witness  for  truth  and  veradty, 
and  in  others  that  it  may  be  properly  extended  to  general 
moral  character,  and  in  others,  again,  to  moral  'dharacter  in 
particular  respects.  A  collection  of  the  authorities  may  be 
found  in  30  Cent  L.  J.  241.  This  court  has  followed  the  rule 
that  in  discrediting  a  witness  the  inquiry  may  not  only  be 
extended  to  his  general  character,  but  to  his  cbaiaeter  in  re- 
spect to  particular  matters,  as  sobriety  and  chastity:  SiaU  t. 
Shields,  18  Mo.  286;  68  Am.  Dea  147;  StaU  v.  Oranl,  76  Md. 
286;  State  v.  Rider,  96  Ma  486.  This  rule  seems  to  be  in 
conflict  with  the  current  of  authority,  but  no  reason  eaa  be 
seen  why  it  should  be  changed.  The  Rider  oasSi  abote  dted, 
allows  the  reputation  for  chastity  to  be  shown  to  diseredil  m 
male  as  well  as  a  female  witness,  contrary  to  an  intimation  ef 
this  court  in  the  Grant  case  (76  Ma  286).  That  these  shoold 
be  a  distinction  made  between  the  sexes  in  this  req^eet 
not  be  justified  on  the  grounds  usually  given.  If  it  be 
that  the  general  obaracter  of  a  man  is  not  afflMted  by  Us 
reputation  for  unchastity,  the  evidence  of  suoh  lepntation 
will  do  him  no  injury. 

8.  The  day  after  both  parties  had  dosed  their  eass^  defond* 
ant  asked  the  privilege  of  introducing  other  testimony  In 
support  of  the  reputation  of  defendant  Ibr  truth  and  mormlUj, 
This  the  court  refused,  and  its  action  is  assigned  as  sroc 
This  was  a  matter  almost  entirely  within  the  discretion  of 
the  court,  and  it  doee  not  appear  that  the  discretion  was  on- 
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fidrly  or  noBoondly  exercised,  and  its  action  is  not  cause  for 
reversal:  Harvey  ▼•  Brooke^  36  Mo.  493;  Van  Siuddiford  v. 
Hazletty  66  Mo.  822.  The  reputation  of  a  witness  is  always 
open  to  attack,  without  notice  to  the  opposite  party.  A  party 
should  come  prepared  to  meet  such  attacks.  JParticuIarly 
should  this  be  the  case  where  a  party  to  a  suit  or  prosecu- 
tion intends  to  testify  in  his  own  interest. 

4.  The  instructions  given  the  jury  by  the  court  are  fair,  and 
properly  declare  the  law.  The  only  objection  specially  urged 
to  them  is  in  the  fact  that  they  authorized  the  jury  to  find  an 
assault  under  the  facts  detailed  in  the  evidence.  This  raises 
the  same  question  already  disposed  of  in  considering  whether 
the  verdict  was  justified  under  the  evidence,  and  need  not  be 
considered  further. 

6.  Complaint  is  made  that  the  court  did  not  Instruct  the 
jury  ''on  the  effect  of  the  evidence  tending  to  prove  an  alibi/* 
Without  going  into  a  consideration  of  the  scope  of  that  pro- 
vision of  the  statute  imposing  upon  trial  courts  the  duty  of 
Instructing  the  jury  upon  all  questions  of  law  ^  which  are 
necessary  for  their  information  in  giving  their  verdict,''  we 
deem  it  su£Bcient  to  say  that  the  jury  needed  no  information, 
and  it  was  not  necessary  to  instruct  them  that  if  defendant 
was  not  present  at  Murphy's  house  on  the  occasion  of  the  as- 
sault, he  was  not  guilty  of  making  the  assault  The  general 
instruction  given  to  the  jury,  that  if  they  had  a  reasonable 
doubt  of  defendant's  guilt,  they  should  acquit  him^  su£Bciently 
covered  the  law  arising  on  the  ^effect  of  the  evidence  tending 
to  prove  an  alUn/* 

No  erroir  being  found  In  the  iccordy  the  judgment  Is  af- 
ftrmedi  ^__^ 

Okoobal  Law— AsiAiFiff  to  Oommiv  Rapb— Vjouhob  to  oa  Touch* 
09  PsBSOV  Ussau— A«¥  to  Ooxsnnrn.  —  A  negro^  seeing  a  white 
paeeing  through  a  pieoe  of  woodi»  ohaeed  her,  aod  oalled  on  her  to 
■topu  He  did  not  orertake  her,  but  did  not  oeaee  hie  ehase  nntfl  in  sight  of 
a  dwelling.  He  was  oonvioted  of  aaaanit  with  intent  to  rape:  State  ▼.  Neely, 
74  K.  O.  425;  21  Am.  Rep.  MS.  A  man  entered  a  woman's  room  dar* 
iog  the  night  while  she  was  asleep  and  grasped  her  ankle,  and  hastily  re* 
treated  when  she  soreamed.  This  was  held  snffieient  endenoe  to  go  to  the 
Jnry  oa  a  trial  lor  ao  assault  to  eommit  rapo:  State  v.  Boon,  87  Am.  Dee. 
MO.    PenetratioB  ia  not  aa  eesentisl  element  of  the  oriaM  «f  assault  with 
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Oatjbbs  V.  Union  Pacipio  Railway  Company. 

p04llu8onu,fii<] 

flTATUTB   OlTINO    OaUBB   OF  AcnON — EXTRATIBBIfOBIAL  ErFBCT^PAK- 

TDB.  —  Where  a  statnte  of  one  state  gives  aeanae  of  action  to  the  "  per* 
■ooal  representatrre  "  of  a  person  killed  by  a  wrongful  aot^  the  wide^ 
•f  one  so  kiilod  in  that  state  cannot  maintain  sn  action  in  her  privmto 
eapacity  under  such  statate  in  another  state,  although  under  the  laws  •f 
the  latter  she  conld  have  maintained  an  action  if  the  accident  had  hap- 
pened there,  and  although  no  administrator  oould  be  appointed  in  the 
state  where  the  deceased  was  killed,  beoause  he  left  no  estate  there. 
0VATirra  GiTmo  Gavss  ow  Aotiok — Pa&tub. — Where  a  statute  giTsaa 
caoaa  of  actien  and  designates  the  persons  who  may  sne^  and  the  time 
within  whidh  their  action  must  be  brought  none  but  the  parties  ao 
designated  can  sue,  and  their  action  must  be  brought  within  the  tima 
prescribed  by  the  statute. 

Sksrrjf  omd  Hughes^  for  the  appellant 
John  W.  Beebe^  for  the  respondent. 

Black,  J.  The  petition  diBcIoseB  theae  facts:  The  defend- 
ant, the  Union  Pacific  Railway  Company,  owns  and  operates 
a  railroad  in  the  state  of  Kansas,  which  extends  into  this 
state.  The  defendant's  servants  carelessly  and  negligently 
ran  a  train  of  cars  upon  J.  M.  Oates  at  a  point  in  the  state  of 
Kansas,  inflicting  injuries  upon  him,  from  which  he  died  the 
next  day,  namely,  June  9, 1885.  Oates  was  not  in  the  employ 
of  the  defendant  at  the  time  he  was  injured,  but  he  was  in 
the  employ  of  another  railroad  company.  At  and  prior  to 
his  death  he  resided  in  this  state,  and  he  left  surviving  a 
widow  and  three  minor  children.  Plaintiff,  who  is  the  widow 
of  deeeased,  brought  this  suit  in  the  courts  of  this  state 
for  the  death  of  her  husband,  laying  her  damages  at  the  sum 
of  ten  thousand  dollars,  and  founding  her  cause  of  action 
upon  the  statute  laws  of  the  state  of  Kansas,  which  are  set 
out  in  the  petition. 

The  circuit  court  sustained  a  dumurrer  to  the  petition,  and 
the  sole  question  before  us  is,  whether  the  plaintiJOT  can  main- 
tain this  suit  in  the  courts  of  this  state. 

As  the  plaintiff  founds  her  cause  of  action  upon  the  statute 
laws  of  the  state  of  Kansas,  and  she  is  also  forced  to  rely 
•omewhat  upon  the  statute  laws  of  this  state,  w%  AmU  first 
set  out,  in  words  or  substance,  the  statute  laws  ef  the  tiwo 
states. 

The  statute  of  the  state  of  Kansas,  set  out  in  the  petition, 
is  in  these  words:  ^'  When  the  death  of  one  is  caused  by  the 
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wrongful  act  or  omiecdoii  of  another,  the  personal  representa* 
ti^^BS  of  the  former  may  maintain  an  action  therefor  against 
the  latter  if  the  former  might  have  maintained  an  action,  had 
he  liyed,  against  the  latter  for  the  same  act  or  omission.  The 
action  must  be  oommeneed  within  two  years.  The  damages 
cannot  exceed  ten  thonsand  dollars,  and  mnst  inure  to  the 
exdoeiTe  benefit  of  the  widow  and  children,  if  any,  or  next 
of  kin,  to  be  distribnted  in  the  same  manner  as  personal 
property  of  the  deceased.''  It  is  conceded  that  the  words 
*^  personal  repreeentatives  "  mean  the  executor  or  administra- 
tor, and  that  under  the  rulings  of  the  supreme  court  of  Kan- 
Baa  the  suit  cannot  be  maintained  by  the  widow  and  children, 
or  by  either,  but  must  be  brought  by  the  executor  or  admin- 
istrator, he  to  make  distribution  to  the  widow  and  children,  or 
next  of  kin. 

Had  Oates  received  the  injuries  causing  his  death  in  this 
state,  then,  under  the  circomstancee  set  out  in  the  petiti<m, 
the  cause  of  action  would  come  under  the  second  section  of 
our  damage  act,  which  fixes  the  amount  of  the  forfeiture  or 
damage  at  the  sum  of  fire  thousand  dollars,  to  ^  be  sued  for 
and  recovered,  —  1.  By  the  huaband  or  wife  of  deceased;  or 
2.  If  there  be  no  husband  or  wife,  or  he  or  she  fails  to  sue 
within  six  months  after  such  death,  by  the  minor  child  or 
children  of  the  deceased;  or  8.  If  such  deceased  be  a  minor 
and  unmarried,  then  by  Die  Atther  and  mother,  who  may  join 
in  the  auit,  and  each  shall  have  an  equal  interest  in  the  judg- 
ment; CT  if  cither  of  them  be  dead,  then  by  the  survivor." 

We  have  pressed  upon  our  attention  in  this  case,  as  we  did 
in  the  case  of  Vawter  v.  Mistomi  Ai^.  Ify  Co.^  84  Mo.  679, 
64  Am.  Rep.  105,  a  clasaof  cases  to  the  general  efiect  that  a 
right  of  action  created  by  the  statute  of  one  state  may  be 
prosecuted  in  another  state,  where  the  two  stfttes  have  stat- 
utes relating  to  the  same  subject  which  are  alike  or  similar  in 
substance  and  efleet.  We  were  of  the  opinion  that  tiiese  cases 
then  cited  did  not  rale  that  ease,  and  we  are  of  the  opinion 
they  have  little  or  no  application  to  the  cas^  in  hand.  In 
that  case  the  plaintiff  was  the  administrator  of  the  estate  of 
the  person  who  died  from  injuries  received  in  the  state  of 
Kansas.  The  plaintiff  received  her  appointment  as  adminis^ 
tratrix  in  this  state,  and  then  commenced  suit  in  this  state, 
founding  her  cause  of  action  upon  the  before-quoted  statute 
of  the  state  of  Kansae.  Having  been  appointed  administra- 
trix in  this  state,  abe  of  course  possessed  the  powers,  and  the 
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powers  only,  conferred  upon  her  by  the  laws  of  this  state. 
The  laws  of  this  state  gave  her  no  authority  to  prosecute 
such  a  suit  They  not  only  gave  her  no  such  authority,  but 
they  denied  an  executor  or  administrator  the  right  to  prose- 
cute an  action  on  the  case  for  injuries  to  the  person  of  the  tes- 
tator or  intestate:  Rev.  Stats.  1879,  sees.  96, 97.  We  therefore 
held  that  the  administratrix  could  not  maintain  the  action, 
and  from  that  ruling  we  make  no  departure.  The  conclusion 
reached  in  that  case  has  the  support  not  only  of  the  cases 
there  cited,  but  also  of  the  court  of  appeals  of  Maryland  in 
Ash  V.  Baltimore  etc.  R,  R.  Co,,  72  Md.  144;  20  Am.  St  Rep. 
461.  The  Vawter  case  is,  of  course,  not  decisive  of  this  one; 
for  here  the  suit  is  brought  by  the  widow,  not  by  an  adminis- 
trator having  no  power  to  prosecute  such  a  suit 

As  we  have  said,  the  plaintiff  founds  her  cause  of  action 
upon  the  statute  of  the  state  of  Kansas.  Acooi:ding  to  that 
statute  the  cause  of  action  accrued  to  the  ezeootcMr  or  ad- 
ministrator of  the  deceased  person.  It  is  ine^  the  damages, 
not  to  exceed  ten  thousand  dollars,  inure  to  the  benefit  of  the 
widow  and  children,  or  next  of  kin,  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  deceased  is  dis- 
tributed in  that  state.  But  the  executor  or  administrator  is 
the  only  person  who  can  sue  for  and  recover  the  damages. 
The  plaintiff  in  this  case  could  not  maintain  the  suit  in  that 
state.  Though  the  cause  of  action  is  based  upon  a  statute  of 
that  state,  and  though  the  present  plaintiff  could  not  prose- 
cute the  suit  in  that  state,  yet  we  are  asked  to  say  she  maj 
prosecute  it  in  this  state.  This  we  cannot  do.  Says  Mr. 
Wood:  *^It  is  needless  to  say  that  actions  under  these  stat- 
utes must  be  brought  by  the  persons  designated  therdn,  and 
within  the  time  and  in  the  manner  therein  provided.  If  tho 
statute  provides  that  the  action  shall  be  brought  by  the  ex« 
ecutor  or  administrator  of  the  deceased,  no  other  person  can 
maintain  an  action '':  8  Wood's  Railroad  Law,  sec.  418.  The 
statute  gives  the  cause  of  action,  and  points  ont  the  persons 
who  may  sue,  and  they,  and  they  alone,  can  soe,  and  they 
must  sue  within  the  time  prescribed  by  the  statute:  Barker 
▼.  Hannibal  eU.  R.  R.  Co.,  91  Mo.  86.  The  fact  that  by  the 
statute  of  this  state  the  widow,  under  the  circumstances  de- 
tailed in  the  petition,  could  sue  for  and  recover  the  fixed  sum 
of  five  thousand  dollars  does  not  aid  the  plaintiff^  for  oar 
statute  has  no  extraterritorial  operation*  As  the  plaintiff 
oould  not  prosecute  this  suit  in  that  state,  she  oannot  prose- 
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cote  it  in  this  state.  This  we  think  too  clear  to  admit  of  any 
doubt.  If  by  the  laws  of  that  state  she  could  prosecute  the 
suit,  then  a  different  question  would  be  presented  for  our  con- 
sideration. 

On  behalf  of  the  plaintiff  it  was  argued  at  the  bar  of  this 
court  that  an  administrator  appointed  in  this  state  cannot 
prosecute  this  suit  in  the  courts  of  Kansas,  and  so  it  has 
been  held  in  LimekiUer  v«  Hannibal  etc.  R.  R,  Co.^  83  Kan.  83, 
52  Am.  Rep.  523,  that  no  administration  can  be  granted  upon 
the  estate  of  the  deceased  in  the  state  of  Kansas,  because  he 
had  no  property  in  that  state;  that  plaintiff  cannot  maintain 
this  suit  in  that  state;  and  that  she  is  therefore  without  rem* 
edy,  unless  she  is  allowed  to  prosecute  the  present  action  in 
her  own  name  in  this  state.  The  answer  to  all  this  is,  that 
any  omission  in  the  statute  laws  of  the  two  states  must  be 
supplied  by  the  legislatures  thereof.  While  it  is  suggested 
there  has  been  some  such  legislation  of  late,  it  is  not  claimed 
that  it  can  or  does  affect  this  suit  The  judgment  is  there- 
fore affirmed.  ^_^_^ 

AonoBS  nr  Om  Brt Arm  to  Bhiobob  Oauwmb  or  Actios  Obiatbd  bt  ram 
BrATims  or  Ahoibbb:  8m  Woodm  t.  Wettem  €ie.  M.  M.  Ok^  1S0  M.  T. 
10;  28  Am.  St.  Bep.  808^  SMi  note;  Doto  to  illMtf  ▼•  ITiNrffavtfMb  U  Am.  8lb 
B^3fiO-366w 
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VOi  Usmoim,  mLl 

OHtfOBAnom — PowsB  ov  PsBBmBHT  TO  Goimior.  — Tbm  pnMmt  ef  a 
Imnnem  oorpontiim  may,  withoat  aoy  ipeeial  aoihoritj  from  the  board 
ef  diroeton,  pdrfprm  all  aoto  of  an  oirdiiiary  natora  whioh  bj  aaago  or 
aeoeaii^  ara  inotdaDtal  to  his  offioo^  and  may  bind  the  oorpotation  bj 
eontnoto  in  matters  arising  in  tha  uroal  oonna  ol  hnrinim.  Tlia  rala 
fa  here  applied  tonotea  given  in  the  name  of  the  OQprporalion  by  its  pres- 
ident for  the  pnrehaae  prioe  of  omlea. 

OoaroBATioin— LiAULrnr  cm  Kon  Swhxd  bt  Pbbbisbbt  nr  mb  Namb 
Alomb.  —When  the  praeident  of  a  oorporation  eigne  a  negotiable  note 
in  hia  own  name  alone^  with  nothing  on  the  instmmant  to  indioato  that 
he  ie  acting  ae  the  agent  of  the  oorporation*  parol  sridenee  fa  not  ad- 
mimtble  to  eetoUish  inch  ageney. 

CtanAor— EsTorpBL— SiovnrG  Instevmbbt  ni  Anothbb*s  Namb.  —  A 
party  may  bind  himeelf  by  enother  than  hie  tme  name^  whea  he  eigne 
any  inetmment  with  intent  to  bind  himself  ,  or  signs  any  name  nnder 
whioh  he  fa  shown  to  haTo  held  himself  ont  to  the  world  and  eaitfad  em 


Laihrop^  Smithy  and  Morrow^  for  the  appellant. 
Ftakf  Yiogw^  wnd  BaUf  fa  the  respondents. 
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Oantt,  P«  J.  The  notes  sued  on  in  this  case  were  all  exe- 
cuted b  J  Stewart  Jackson,  who  was  at  the  time  of  their  ezeca* 
tion  the  president  of  the  defendant  below,  appellant  here. 
The  first  two  were  signed  in  the  name  of  the  Dispatch  Tram* 
fer  Cotnpanj,  bj  Jackson  as  president;  the  oth^  three  by 
Jackson,  without  any  reference  to  the  eorporation,  or  any 
words  indicating  that  he  intended  to  bind  any  one  but  him- 
self.  The  appellant  seeks  to  avoid  liability  for  any  of  these 
notes,  bat  its  defense  differs,  as  to  the  first  two,  from  its  de* 
fense  to  the  remaining  three.  Counsel  feir  appellant  argues 
that  the  evidence  did  not  justify  the  instructions  given  for 
respondente,  by  which  appellant  was  held  liable  on  the  two 
notes  signed  with  the  corp<H«te  name.  Those  instructions,  in 
substance,  declared  the  law  to  be,  that  if  the  jury  should  find 
that  Jackson  was  the  president  of  ttie  defendant,  and  that 
defendant  allowed  him  to  act  as  their  purchasing  agent  in 
buying  stock  in  the  name  of  the  company,  and  recognised  his 
act  as  such  by  paying  bis  orders  given  on  the  company,  or  by 
paying  his  notes  given  by  him  for  stock  so  purchased  by  him 
of  plaintiffs,  tlien  defendant  was  bound  by  his  acts  in  pur* 
cliAsing  the  mules  of  plaintifljB,  and  for  the  notes  sued  on  in 
the  first  two  counts,  unkss  plainiiffiB  knew,  cr  had  teaecmable 
means  of  knowing,  that  Jackson  was  buying  these  mules  on 
his  individual  account. 

The  power  of  Jackson  to  bind  the  defendant  is  governed  by 
the  law  of  agency.  The  principle  underlying  is  the  same, 
whether  the  principal  be  a  eorporation  or  an  individuaL  It 
is  now  well  settled  that  when,  in  the  usual  course  of  the  bust- 
ness  of  a  corporation,  an  officer  has  been  allowed  to  manage 
its  afiEaira,  his  authority  to  represent  the  eorporation  may  be 
implied  from  the  manner  in  which  he  has  been  permitted  by 
the  directors  to  transact  its  business.  This  is  only  ttn  appli- 
cation  of  the  principle  that  usual  employment  is  evidence  of 
the  powecs  of  an  agenl^  and  the  principal  is  held  responsible 
for  the  aela  of  his  agent  witlun  tin  apparent  mrtkerity  eon- 
ferred  en  the  agent:  First  NtML  Bemh  v.  North  Jfmenrt  etc,  Co^ 
86  Mo.  125;  Washington  Mut.  Fin  Iru.  Cq.  v.  SL  Mary^$  Semi* 
^ary,  52  Ma  480;  KHey  v.  For$€4, 57  Mo.  390;  Jfortfn  ▼•  WM^ 
110  U.  S.  7;  Minisif  Oa.  ▼.  Anglo^CaUforma  Bmmk,  104  U.  & 
lft2.  The  president  of  a  business  eorperatien  is  its  chief  ex* 
ecutive  officer.  He  may,  without  any  special  authority  from 
the  board  of  directors,  perform  all  acts  of  an  ordinary  nstme 
which  by  usage  or  necesaity  am  incident  te  hit  eAca^  and 
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gr  biBd  the  omrporation  1)7  oontraets  in  matteni  arirfng  la 
-CIm  tiBual  coarse  of  btrainess:  Boone  on  CkHrporattons,  see.  144; 
S§oke9  ▼.  New  Jeney  Pottery  Ce.,  46  N.  J.  K  287. 

Id  the  case  at  bar  Stewart  Jackson  was  president  of  defend«» 
mat  He  purchased  eyeiy  mnle  that  defendant  owned  from 
Hb  organisation  ant3  after  the  execntion  of  the  notes  sued  on 
in  tbifl  case.  He  had  repeatedly  signed  notes  in  the  name  of 
19ie  corporation,  and  the  corporation  had  honored  his  orders 
and  paid  his  notes  so  drawn.  Plaintiffs  had  thirteen  different 
transactions  with  him  as  the  president  and  purchasing  agent 
<if  the  defendant  i»ior  to  the  giving  of  the  notes  herein,  and 
his  acts  had  atways  been  ratified.  The  defendant  was  engaged 
in  a  transfer  business  in  which  the  motiye  power  was  mules, 
and  it  was  its  written  charter  privilege  to  buy  mules  and  exe- 
cute  its  notes  therefor.  Jackson  had  purchased  mules  for  the 
defendant  of  the  plain tififa;  and  on  this  occasion  he  informed 
Ihem  he  was  purchasing  the  mules  for  which  these  two  noteai 
were  given  for  the  defendant.  His  transaction,  under  the  eti* 
dence,  was  within  both  his  actual  and  apparent  authority  t^ 
bind  th«  defendant.  The  evidence  is  amply  sufficient  to  bind 
defendant  on  those  two  notes,'  and  there  was  no  error  in  th# 
instmcttons  given  for  plaintiflfb  on  these  two  notes,  and  oer* 
fainly  defeiidant  ought  not  be  heard  to  complain. 

The  action  of  the  court  in  admitting  parol  efidenee  to 
show  that  the  defendant  was  liable  on  the  three  notes  sned 
on  in  third,  fourth,  and  fifth  counts,  notwithstanding  its  nani# 
nowhere  appeared  on  the  notes,  and  in  instructing  the  jnrff 
as  it  did  in  the  eighth  instruction,  for  the  plaintiffs,  presents 
for  our  consideration  a  question  of  great  practical  importancOi 
and  much  depends  upon  its  right  decision*  The  exact  ques* 
tion  here  presented  has  not  been  passed  on  by  this  eourt  fal 
any  case  that  we  have  been  able  to  find,  but  it  has  been  long 
settled  in  many  of  our  sister  states.  In  Massachusetts  as 
early  as  1814,  in  the  case  of  Stackpole  T.  Arnold,  11  Mass.  27^ 
6  Am.  Dec.  150,  it  was  held  that  ^*  where  one  makes  a  written 
eontraci,  intending  to  act  therein  as  the  agent  of  another,  and 
Id  bind  his  principal,  it  is  necessary  that  it  should  appear  in 
the  contract  itself  that  he  acts  as  such  agent  ^i  and  oral  testi* 
mony  was  lield  inadmissible  to  oontradict,  vary,  or  materially 
affect  the  written  contract  The  same  question  came  befors 
the  same  ooort  again  in  1868,  in  Brrmn  T.  Parker^  7  Allen, 
887.  In  that  ease  one  N.  H.  Streeter  had  signed  twe^  negotia» 
Ms  netes,  and  H  was  tfonght  to  hdd  defendsmft^  Paiksfy  en  tlM 
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ground  that  Streeter  was  hia  agent,  and  intended  to  Und  de- 
fendant The  court  eaya:  ^  But  in  suits  on  promissory  notes 
or  bills  of  exchange  no  evidence  is  admissible  to  chai^  any 
person  as  principal  whose  name  is  not  in  some  way  disclosed 
on  the  face  of  the  note  or  draft  This  point  has  been  often 
decided  in  this  commonwealth,  and  the  reasons  on  which,  the 
rule  rests  have  been  jfiilly  stated  in  very  recent  decisions''; 
citing  Sla%08on  v.  Loaring^  5  Allen,  840,  81  Am*  Dec.  760,  and 
cases  cited,  in  which  it  was  said  by  Chief  Justice  Bigelow: 
**  Being  negiotable  paper,  all  evidence  deJiors  the  draft  is  to  be 
excluded.  It  is  wholly  immaterial,  therefore,  that  the  de» 
fendant  was  in  fact  the  agent  of  the  company  named  on  the 
£ace  of  the  draft;  that  the  plaintiff  knew  that  he  was  so,  and 
that  the  defendant  had  no  personal  interest  in  the  company." 

In  New  York,  in  PenU  ▼.  StanUm,  10  Wend.  271,  25  Am. 
Dec.  568,  the  oases,  both  in  England  and  in  the  different 
states  of  the  Union,  were  reviewed,  and  the  conclusion  reached 
^  that  no  person  can  be  considered  a  party  to  a  bill,  unless 
his  name,  or  the  name  of  the  firm  of  which  he  is  a  partner^ 
appear  on  some  part  of  it '';  citing  Chitty  on  Bills,  22;  F$nn  ▼• 
HarriBOf^  8  Term  Rep.  757;  Endy  v.  £y»,  15  East,  6.  And 
this  rule  is  universally  accepted  as  the  law  by  the  recent 
text-writers  oa  commercial  paper:  Tiedeman  on  Commercial 
Paper,  sec.  87;  Randolph  on  Commercial  Paper,  sec  181. 
^  The  reason  of  the  rule  is,  that  each  party  who  takes  a  ne» 
gotiable  instrument  makes  his  contracts  with  the  parties  who 
appear  on  its  fftce  to  be  bound  for  its  payment  It  is  *  a  oour- 
ier  without  luggage,'  whose  countenance  is  its  passport;  and 
in  suits  upon  negotiable  instruments,  no  evidence  is  admis- 
sible to  charge  any  person  as  a  principal  thereto,  unless  hia 
name  in  some  way  is  disclosed  upon  the  instrument  itself'*: 
1  Daniel  on  Negotiable  Instruments,  sec.  808;  Mechem  on 
Agency,  285-287;  HeaUm  v.  Meyers^  4  CoL  59.  And  another 
good  reason  for  the  rule  is,  that  every  part  of  commercial 
paper  must  be  definite  and  certain  and  contained  in  the  body 
of  the  paper  itself,  so  that  every  taker  and  holder  understands 
exactly  what  his  rights  in  and  to  it  are,  and  with  whom  he  is 
contracting. 

Counsel  for  respondents  claim  that  this  doctrine  has  been 
repudiated  by  this  court  in  a  number  of  decisions,  and  the 
importance  of  the  question,  and  the  earnestness  with  which 
this  is  urged,  demand  that  we  should  state  our  reasons  for 
declining  to  take  that  view  of  the  case.    The  leading  case 
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relied  apon  by  respondents  is  WMhingion  0le.  In$.  Co.  y.  8k 
Manf%  Seminary^  62  Mo.  480.    The  note  which  was  the  basis 
of  the  action  in  that  case  was  as  follows:  — 
«t750. 

^  For  Taloe  received  in  policy  No.  2969,  dated  the  foar- 
teenth  day  of  March,  1866,  issned  by  the  Washington  Mutual 
Fire  Insurance  Company  of  St  Louis,  I  promise  to  pay  said 
oompany  (or  their  secretary  for  the  time  being)  the  sum  of 
$760,  in  such  portions  and  at  such  time  or  times  as  the  direo* 
tors  of  said  company  may,  agreeably  to  their  acts  of  incor- 
poration, require.  ^  Dahirl  McCarthy,  President 

^  Per  Thomas  Burrr.^ 

This  oonrt  held  that  it  was  competent  to  explain  the  am- 
bigoity  on  the  fiAoe  of  the  note  itsell  Speaking  for  the  court, 
Jndge  Sherwood  said  in  that  case:  ^  In  the  present  case,  the 
note  sned  on  is  signed  *  Daniel  McCarthy,  President'  But 
president  of  what?  Just  here,  under  the  rules  laid  down  in 
the  above  cases,  parol  eyidence  steps  in  and  affords  a  ready 
and  satisfactory  explanation.  The  word '  president,'  attached 
to  the  name  of  Daniel  McCarthy,  is  an  ear-mark  of  the  ofScial 
capacity  in  which  the  note  was  signed,  —  not  eyidence,  it  is 
true,  that  the  note  was  signed  in  that  capacity,  but  a  snffi- 
eient  basis  for  the  introduction  of  testimony  tending  to  es- 
tablish that  fact'' 

Moreover,  in  that  case  the  note  on  its  fisice  referred  to 
policy  No.  2969,  which  insured  the  seminary  building  and 
church  building  belonging  to  St  Mary's  Seminary.  It  will 
be  observed,  —  1.  That  the  above  note  is  not  negotiable;  and 
i.  That  the  ambiguity  appears  on  its  face,  growing  out  of  the 
word  ^  president,"  affixed  to  McCarthy's  name.  In  the  ease 
at  bar,  the  notes  are,  by  their  terms,  negotiable,  and  oontaia 
nothing  but  Jackson's  name  as  maker;  so  that  this  case  is  not 
authority,  because  the  facts  are  entirely  different  It  is  true^ 
however,  that  in  this  case  Jndge  Sherwood  quotes  from  the 
decision  in  Mechamaf  Bank  qf  Alexamdiria  v.  Bamk^  6  Wheat 
827,  in  which  the  supreme  court  of  the  United  States  says; 
^It  is  by  no  means  true,  as  was  contended  in  argument^  that 
the  acts  of  agents  derive  their  validity  from  professing  en  the 
free  of  them  to  have  been  done  in  the  exerdse  of  their 
agency."  If  this  were  all,  it  must  be  conceded  that  respond- 
ents are  justified  in  claiming  that  this  decision  is  broad 
enough  to  permit  parol  evidence  in  any  case  te  explain  wke 
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was  the  principal,  notwithstanding  there  is  no  intimation  on 
the  fiice  of  the  paper  that  anj  one  bnt  the  agent  is  a  party  to 
it  But  the  supreme  conrt  of  the  United  States  did  not  pn( 
their  decision  on  that  ground;  but  on  the  contrary,  Johnson, 
J.i  who  delivered  the  opinion ,  expressly  says:  ^  But  the  fact 
that  this  appeared  on  its  face  to  be  a  private  ehedc  ia  by  no 
means  to  be  conceded;  on  the  contrary,  the  appearance  of  the 
corporate  nante  of  the  institution  on  the  face  of  the  paper  at 
once  leads  to  the  belief  that  it  is  a  corporate,  and  not  an  indiTkl- 
ual,  transaction;  to  which  must  be  added  ttial  the  cashier  is 
the  drawer,  and  the  teller  the  payee,  and  the  form  ef  ordinary 
checks  denated  from  by  the  substitution  of  *  to  order '  for  *  to 
bearer/  The  evidence,  therefore^  on  the  ihce  of  &e  hill  pie- 
deminates  in  favor  of  its  being  a  bank  transaetioo.  But  il  is 
enough  for  the  purposes  of  a  defendant  to  estaUiiA  that  there 
existed  on  the  face  of  the  paper  cireumstaneee  from  which  it 
m^ht  reasonably  be  inferred  that  it  was  mkhiK  ene  or  the 
other,  and  in  such  a  case  to  resort  te  extrinsie  evideaee  ta 
remove  the  doubt/'  So  that  it  seenui  dear  that  the  snpffemft 
court  placed  its  decision  upon  the  fiuxl  UmiI  opoa  the  htm  at 
tte  paper  the  ambiguity  appeared.  Thai  ceurt  woodd  never 
have  held  that  there  was  any  ambiguity  on  the  flusa  d  the 
notes  sued  on  in  the  third,  fourth,  and  iifth  esfosla  m  the  ease 
at  bar:  Folk  v.  Moebs,  127  U.  S.  597. 

In  Smith  V.  Alexander^  81  Mo.  198y  the  aetion  waa  en  iiie 
ftllowing  note:  -• 
^'ISOO.  St.  LoBm,  Mo.,  July  31, 186B. 

^Ninety  days  after  date,  I  promise  to  pay  to  the  order  of 
Hessrs.  Smith  &  Co.  five  hundred  dollars,  for  value  ieoeived| 
negotiable  and  payable  without  defalcatioci  or  disooanl 

^J.  H.  Alkzandbb, 
^Treasurer  GbSo  and  llfississippi  B.  R.  Coi'^ 

In  that  case  Alexander,  having  been  sued  on  fids  note,  waa 
allowed  to  show  that  he  was  treasurer  of  the  said  railroad^ 
and  that  he  gave  the  note  simply  as  agent  of  said  company , 
Swingi  J.,  saying:  *'A  mere  addition  to  the  name  of  the  par^ 
signing  the  contract  cannot  be  regarded  as  a  certain  indicium 
that  it  was  made  on  behalf  of  another.  When,  however,  it  ur 
doubtful  from  the  face  of  the  contract  whether  it  was  intended 
tp  operate  as  a  personal  engagement  of  the  party  signing  it  or 
to  impose  an  obligation  on  some  third  person  as  principal, 
evidence  »  admissible  to  show  the  character  of  the  traii8ao» 
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tf OD."  80  we  Bee  that  Judge  Ewii^  plaoee  hit  nding  tii  tlM 
doubt  appearing  on  the  face  of  the  note,  whether  it  was  ihe 
ohUgatioQ  of  Alexander  or  the  railroad  company. 

ShmeUe  ▼•  Bailey^  40  Ma  69,  was  aa  action  on  a  contract 
toi  half  the  value  of  a  partition  wall.  It  was  not  a  negotiable 
instrument  at  all,  and  in  that  case  tiie  contract  was  signedi 
'*  Kenneth  McKensie,  Agent  for  Volnej  Stevenson,  on  the  first 
part ";  so  that  case  is  not  similar  in  any  legal  leatare  to  the  ^ 
one  at  bar.  In  Mu$$eT  v.  Johmon^  42  Mo.  74,  97  Abo.  Deo. 
316,  action  was  brought  on  a  written  assignment  of  a  certain 
claim  against  Johnson  and  others  by  Isaac  H.  Sturgeon, 
President  North  Missouri  Railroad  Company,  ^  attested  with 
the  seal  of  the  company,  and  countersigned  by  George  H. 
Bloody  Secretary  North  Missouri  Railroad  Company.''  It 
was  held  to  be  the  act  of  the  company.  The  instrument  was 
not  negotiable,  and  the  paper  on  its  fisuoe  clearly  showed  it  was 
the  intention  to  assign  the  railroad  company's  right 

The  next  case  we  are  cited  to  is  Ferrii  v.  Thaw^  72  Ma  446. 
In  that  case  the  note  or  instrument  read: — 

''HOOa  St.  Louis,  Mo.,  October  8, 1870. 

^Twelve  months  after  data^  I  promise  to  pay  to  the  order  of 
John  W.  Luke,  treasurer^  four  thousand  dollar^  without  dedi- 
cation or  discount^  for  value  received,  negotiable  and  payable 
at  the  third  National  Bank  of  St.  Louis,  with  ten  per  cent  in- 
terest from  date,  payable  semi-annually* 

^  Chablib  TaAWy 
''W.  M.  Polar  Star  Lodge  Na  79. 
Pndoned]  ''John  W.  Lun»  Treasurer." 

In  that  ease  the  defiindants  were  sued  as  members  of  Polar 
Star  Lodge  Now  79  of  Ancient  Free  and  Accepted  Masons. 
BafBodant  Thaw  was  its  chief  officer,  with  the  title  of  wcr^ 
ahipfol  master.  In  that  case  it  was  shown  that  the  lodge  was 
an  nninoorporated  body;  that  it  had  bcurrowed  this  four  theu- 
aaiid  dollaai  lor  lodge  purposes.  The  loan  was  reported  to 
Ike  lodge,  and  was  approved  at  its  meeting,  all  the  defendants 
voting  therefor.  It  will  be  observed  that  in  this  case  the 
ambiguity  appears  on  the  face  of  the  paper,  and  the  court 
properly  permitted  evidence  to  show  who  were  the  real  prin- 
eipals,  and  the  members  of  the  lodge  which  received  the 
money  were  held  on  it.  It  is  true,  the  learned  judge  quotes 
from  Story  on  Agency,  and  uses  language  that  might  be  oon- 
strued  to  include  any  uudisclosed  principal^  but  it  is  not  prac- 
ticable in  every  case  to  go  over  the  entire  law,  and  point  out 
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all  the  qualifications  tliat  might  be  mentioned,  and  when  the 
law  as  qaoted  applies  to  the  controlling  facts  in  the  case,  it 
most  be  understood  as  referring  to  those  facta.  It  is  clear  to 
us  that  the  learned  judge  who  delivered  that  opinion  had  no 
intention  of  discussing  the  proposition  now  under  considera* 
tion.  The  case  was  placed  upon  the  ground  that  the  Ipdge 
having  failed  to  become  a  corporation,  its  members  were  lia- 
able  as  copartners;  and  they  were  all  shown  to  have  ratified 
the  act  of  the  worshipful  master,  and  his  agency  appeared  on 
the  paper  itself,  so  that  it  was  unnecessary  to  discuss  the  quea* 
tion  as  to  the  liability  of  a  person  on  an  instrument  to  which 
he  was  not  a  party:  Martin  y.  Fewellf  79  Ma  401;  BiiChardion 
Y.  puts,  71  Mo.  128. 

It  remains  only  to  notice  Franklin  Avenue  German  8av. 
Inst  V.  Board  of  Education^  76  Mo.  408.  That  was  an  action 
on  a  school  bond,  as  follows:  — 

**  It  is  hereby  certified  that  the  special  school  district  of  the 
town  of  Roscoe,  county  of  St  Glair,  state  of  Missouri,  is  in- 

debted  to ,  or  bearer,  in  the  sum  of  five  hundred  dollars, 

payable This  bond  is  issued  under  and  by  virtue  of  an 

act  of  the  legislature  of  Missouri  entitled  ^An  act  to  authorize 
cities,  towns,  and  villages  to  organise  for  schools  with  special 
privileges.'  '^  Jas.  Smanobr,  President 

^^Hbnbt  SwANNy  Secretary.'' 

Of  course,  on  the  face  of  this  bond,  it  was  the  bond  of  the 
school  district,  and  no  such  question  as  the  one  at  bar  was 
before  the  court 

In  Snider  v.  Adams  Exp.  Co.y  77  Mo.  625,  Snider  was  the 
consignor  of  the  lost  package,  and  this  court  held  that 
although  the  package  was  the  property  of  his  sister  Louisa, 
that  Snider  was  the  trustee  of  an  express  trust,  and  anthor- 
iaed  to  sue.  No  question  of  negotiable  paper  was  involved  in 
ihe  case,  so  that  it  will  appear  from  an  examination  of  each 
of  the  cases  relied  on  by  respondents  as  sostaining  the  action 
of  the  court  in  admitting  parol  evidence  to  show  that  Jackson 
was  in  fact  the  president  and  purchasing  agent  of  appellanti 
and  executed  the  three  notes  described  in  third,  fourth,  and 
fifth  counts  in  behalf  of  said  company,  they  areaU  unlike  this 
case,  in  that  in  each  of  them  there  was  some  addition,  such 
as  "  president,"  **  worshipful  master,"  "  treasurer,"  or  some 
title  designating  an  agency  on  the  face  of  the  paper  itself,  and 
in  such  cases  the  law  permits  the  ambiguity  to  be  explained; 
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and  indeed,  in  all  other  contracts  except  bilk  of  exchange  and 
negotiable  promissory  notes,  it  is  always  permissible  to  show 
by  parol  evidence  who  is  the  real  principal:  Tiedeman  cm 
Commercipal  Paper,  sec.  87,  and  authorities  cited.  But 
wherever  the  cases  have  been  reviewed  we  think  it  will  be 
found  that,  although  the  rule  has  been  relaxed  in  those  cases 
where  the  maker  or  drawer  adds  the  word  ^  agent,''  or  '*  presi- 
dent/'  or  the  like,  after  his  name,  yet  in  negotiable  instru- 
ments, when  the  principal's  name  does  not  appear,  he  is  not 
liable  on  the  bill  or  note  as  a  party  to  the  instrument:  D^v^ 
0ndorf  V,  We9i  Virginia  Oil  etc.  Co.^  17  W.  Va.  185;  FtUUr  r. 
Hooper^  8  Gray,  841;  WUliama  v.  Robbins,  16  Gray,  77;  77 
Am.  Dec  896;  Pease  v.  Pease,  85  Conn.  131;  95  Am.  Dec.  226; 
Keeh  v.  Sedaiia  Brewing  Co.,  22  Mo.  App.  187;  BarUeH  ▼. 
Tucker,  104  Mass.  339;  6  Am.  Rep.  240. 

What  we  have  here  said  is  not  in  conjQict  with  another 
equally  well-settled  rale,  that  a  party  may  bind  himself  by 
another  than  his  trae  name,  where  he  signs  any  instrument 
with  intent  to  bind  himself,  or  signs  any  name  under  which 
be  is  shown  to  have  held  himself  out  to  the  world  and  carried 
on  business.  In  these  cases  he  is  as  much  liable  as  if  he 
had  signed  his  true  name:  Barilett  v.  Titcker^  104  Mass.  889; 
6  Am.  Rep.  240. 

With  this  view  of  the  law,  then,  we  hold  the  court  erred  in 
the  admission  of  parol  evidence  to  show  that  Jackson  exe* 
cuted  the  three  notes  sued  on  in  third,  fourth,  and  fifth  countSi 
and  in  giving  instruction  numbered  8,  as  prayed  by  plain- 
tiffs. In  regard  to  the  refusal  to  give  the  twenty-third  in- 
struction, asked  by  defendant,  we  think  the  court  committed 
no  error.  We  do  not  think  any  such  issue  was  properly 
tendered  the  plaintiffs,  nor  do  we  think  there  was  sufficient 
evidence  to  justify  it,  if  properly  pleaded.  We  are  driven  by 
our  views  of  the  law  to  affirm  the  judgment  of  the  circuit  court 
on  the  first  and  second  counts,  and  reverse  the  judgment  on 
the  third,  fourth,  and  fifth  counts:  Hunt  v«  Missouri  B.  B.  Co^ 
89  Mo.  607,  and  cases  cited. 


CoRPOBATiONS  —  PowEBs  OF  Prestdbnt.  »  Tlie  preddeiit  may,  wttfaoat 
wpreaa  aothority,  perform  all  acts  which  are  ineident  to  Um  «xe<mtiaii  of 
the  tniat  repoeod  in  him,  and  which  enstom  or  nooemty  impowa  npon  the 
offioe:  MiiekeU  ▼.  Deeds,  49  III  416;  95  Am.  Deo.  621;  Chfcago  eie.  B.  JL 
Co,  ▼.  Coleman^  18  lU.  297;  68  Am.  Dec  644. 

Pabol  Evidkncb  —  Contracts. — A  note  signed  by  "8.  G.  D.,  Agent," 
most  bo  treated  as  the  note  of  S.  Q.  D.;  and  parol  eridenoe  is  inadmissible  to 
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frtstp  fthjU  U  igtbenotooliuiotbfir  pcovoOt  vnlen  raoh  pwion  eaniadoolMul-^ 
Bess  nnder  the  name  of  his  agents  in  whioh  cMa  the  name  of  the  agent  will  W 
regarded  as  the  business  name  of  the  prineipat:  Tarver  r,  OarUngtom,  27  fi.  €L 
107;  IS  Am.  St.  Rep.  088^  aiiA  nete  631,  632.  in  an  aetion  againi*  A.  J.  B^ 
tRManrer,  who  indorsed  •  pnemissary  note,  cactrinM  #?idenoa  it  sdmiarililit- 
to  shew  that  he  indorsed  only  in  hia  official  capacity  aa  traaanrer  of  a  oorpo> 
ration:  Sovhegan  NaL  Bank  ▼.  Boardmcm^  46  Minn.  293.  Compare  BaMlk 
T«  Harriman^  76  Me.  497;  46  Am.  Rep.  4S1;  Peoss  t.  Pease,  K  Conn.  1S1|. 
96  Am.  Dee.  226}  Traynham  T./adbMi»  16  Tec  170|  65  Am.  l>aa.  16& 


Statb  v.  Haybs. 

POB  IbisouBi,  78.) 

QfSiOXAL  Law  <-<-  AsnBTiiro  nr  thb  OoiatsBsiov  of  What  Qsni  Bbubtm 
B>  A  Cruo.  — Though  one  assists,  with  felonioos  intent,  in  the 
mission  of  what  he  believes  io  be  a  borglary,  yet  If  the  person  wIumb 
he  ao  aasiate  hae  mo  aoch  inten:l^  and  ia  merely  aeektog  to  gi^e  •then  a» 
0^>ortnmity  to  catch  hla  aasistant  while  committing  the  crimen  noli^ 
Msistant  ii  not  guilty  of  burglary^  unless  in  the  assistance  which  he  ren- 
dered he  committed  every  overt  act  necessary  to  constitute  that  orima. 

Grihival  Law  — DKOon  Airs  OKnoirALS.  — When  one  who  la  willing  to- 
eommit  a  orime  Acts  in  concert  with  another,  who  is  aeekiag  to  decoy  htm 
«nd  to  aeoom  hia  Apprehenaien  and  pnnishment»  if  each  of  the  acts  sasan 
tial  to  the  perpetcation  qI  the  crime  is  done  by  the  defendant  witlt 
criminal  intent  his  guilt  is  complete,  no  matter  what  motives  maj^ 
prompt  or  what  acts  may  be  done  by  the  party  who  is  apparently  asaist* 
ing  him,  bat  tiie  defendant,  tbongfa  present  with  a  criminal  intend  cannot 
be  ohaiged  witii  *ny  «f  the  acts  #f  the  deooy,  whose  intent  is  not  orig- 
inal. Hemse  the  defendant  onn  b0  oonriotcd  ol  such  orime  only  aa  m» 
fulted  from  his  own  overt  acts. 

A.  O.  EybanU  and  A.  D.  OhrUiy^  tor  tba  appdluit 
John  M.  Woody  aUomey-generolj  for  the  state. 

Thomas,  J«  The  deleodaat  appeals  from  a  santenoe  of  fiT» 
years'  impriaooiDeiit  in  the  pemteatiaiy  tat  burglaiy  and  lar^ 
Moj,  bj  the  aircttii  coaii  of  SuUivao  County,  November  28p 
1887. 

The  evidenoo  shows  that  A*  Payne  and  Son  kept  a  general 
store  in  Boynton,  Sullivan  County,  in  1886|  and  that  on  the 
night  of  June  1, 1886,  Addison  Payne,  Jr.,  one  of  the  mem* 
bers  of  the  firm  of  A.  Payne  and  Son,  and  Enoch  Van  Wye, 
Frank  Van  Wye,  James  Yardley,  Sherman  Van  Wye,  and 
John  E.  Senate  secreted  themselves  in  and  near  the  store* 
house  of  said  Payne  and  Son  for  the  purpose  of  capturing 
defeadaot  and  oue  William  Hill,  if  they  should  break  inta 
the  store.    About  eleven  or  twelve  o^cIock  of  that  night  de» 
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fendaat  axtd  HiU  cane,  Mt  dowD  on  the  irell-earb  «ad  talked 
a  short  time,  and  then  went  to  a  wlAdaw  of  the  wane* 
Jbonee  attaobed  to  the  atone.  DefeodaBt  laiaed  the  window 
about  six  inches,  when  Hill  helped  him  break  the  oatch,  and 
taued  the  window  ao  a  maa  4x>ald  go  in*  De£dndant  aasieted 
Hill  in  thuough  the  window.  The  latttf  headed  out  to  the 
£»rmer  a  piece  of  bacon  [side  meat),  w^ghing  forty-fire 
pounds.  Defendant  asked  that  more  meat  be  handed  oat, 
but  this  was  all  that  was  taken.  Defendant  then  assisted 
HiU  out  of  the  window  and  pioked  up  the  meat,  which  was 
ID  a  gunny-sack,  and  they  both  started  off.  When  they  got 
fifteen  or  twenty  steps  away,  they  were  halted  and  some  shots 
were  fired.  They  both  ran,  and  the  defendant  threw  the  meat 
down,  and  was  cq;>tared  a  short  distance  from  the  store.  He 
denied  being  at  the  atom.  Hill  was  not  arrested  at  alL  Hill 
was  the  step-son  of  A.  Payne,  Sen.,  and  the  half-brother  of 
A.  Payne,  Jr. 

It  fiirther  appears  that  defendant^  about  a  week  before  the 
alleged  burglary,  prc^posed  to  Hill  to  go  with  him  and  break 
into  and  rob  Payne's  store.  Hill  notified  ^'  Enoch  Van  Wye  and 
John  £.  Senate,  of  the  anti-horse-tbief  association  of  Boynton, 
Missouri,  of  Hayes's  proposition.''  On  the  night  of  June  1, 
1886,  Hill  met  defendant  about  half  a  mile  from  the  store, 
whence  they  went  and  broke  in,  aa  above  stated.  A.  Payne 
was  not  sworn  as  a  witness,  but  A.  Payne,  Jr.,  one  of  the  pro- 
prietors of  the  store,  testified  that  he  watched  the  store  that 
night,  expecting  that  defendant  and  Hill  would  come,  break 
into  it,  and  steal,  but  that  he  gave  no  consent  for  them  to 
enter  the  store.  He  had  been  informed  by  Van  Wye  that 
these  parties  were  expected  there  that  night,  and  he,  with 
others,  watched  to  capture  them  if  they  did  come.  Frank 
Van  Wye  and  James  Yardley  testified  that  they  had  been  in- 
formed by  Enoch  Van  Wje  and  John  B.  Senate  that  defend- 
ant and  Hill  were  expected  there  that  night,  and  they*guarded 
the  store  to  capture  them  if  they  did  come. 

The  defendant  called  Enoch  Van  Wye  and  Senate  as  wit- 
nesseB,  who  corroborated  the  staters  witnesses  in  all  essential 
particulam  Defendant  also  read  the  deposition  of  William 
Hill,  who  had  moved  to  Kansas  in  the  mean  time.  Hill  stated, 
in  substance,  that  defendant  proposed  to  him  to  rob  the  store 
in  question  about  a  week  before  June  1,  and  he  met  defendant, 
and  tbey  went  and  broke  into  it  as  stated  above.  He  informed 
Enoch  Van  Wye  and  Senate  of  defendant's  proposition.    He 
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•aid  the  Paynes  did  not  oonsent  for  him  to  enter  the  store. 
He  testified  as  follows:  — 

^Q.  Who  first  proposed  to  go  and  lob  the  store  in  ques- 
tion?   A.  Defendant 

**  Q.  What  was  yonr  object  in  going  to  the  store  in  question 
with  defendant,  Hayes?  A.  My  object  was  to  let  the  anti- 
horse-thief  association  catch  him  burglarizing  and  robbing 
the  store,  as  he  had  the  reputation  of  being  a  deq)erate  ohar- 
acter/' 

The  only  question  of  importance  before  us  grows  out  of 
the  instructions  of  the  court  to  the  jury.  The  court  gave  a 
lengthy  charge  to  the  jury,  and  refused  several  declarations 
of  law  asked  by  defendant  It  will  not  be  necessary,  bow- 
ever,  to  present  the  question  involved,  to  do  more  than  copy 
the  following  instruction  given  by  the  court:  '*  The  jury  are 
farther  instructed  that  William  Hill  is  not  on  trial  in  this 
case,  and  that  although  the  jury  may  believe  from  the  evi- 
dence that  said  Hill  did  not  break  and  enter  the  storehouse 
of  A.  Payne  and  Son  with  the  felonious  intent  to  steal  there- 
from, yet  if  they  further  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  was  present  and  assisted 
said  Hill  in  breaking  and  entering  said  store,  and  taking 
therefrom  a  side  of  meat,  of  any  value  whatever,  with  the 
felonious  intent  to  convert  said  meat  to  his  own  use,  then,  in 
that  case,  the  defendant  is  guilty  of  burglary,  and  the  jury 
ought  to  so  find." 

It  will  be  seen  the  trial  court  told  the  jury  in  this  instruc- 
tion that  defendant  was  guilty  of  burglary  if  he,  with  a  felo- 
nious intent,  assisted  and  aided  Hill  to  enter  the  buildingi 
notwithstanding  Hill  himself  may  have  had  no  such  intent 
In  this  we  think  the  court  erred.  One  cannot  read  tliis  record 
without  being  convinced  beyond  a  reasonable  doubt  that  Hill 
did  not  enter  the  warehouse  with  intent  to  steal.  He  was 
the  step-son  of  the  senior  and  the  half-brother  of  the  junior 
member  of  the  firm  of  A.  Payne  and  Son^  and  all  the  evi- 
dence shows  that  he  engaged  in  the  enterprise  for  the  sole 
purpose  of  enabling  the  parties  on  guard  to  capture  the  de* 
fendant,  and  that  this  purpose  on  his  part  was  well  known  to 
the  owners  of  the  store.  We  may  assume,  then,  for  the  sake 
of  the  argument,  that  Hill  committed  no  crime  in  entering 
the  wareroom. 

The  act  of  Hill,  however,  was  by  the  instruction  of  the  court 
imputed  to  defendant    This  act,  according  to  the  theory  of 
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the  inBtnictions,  ao  C&r  as  HiU  was  concerned,  was  not  a 
criminal  act,  but  when  it  was  imputed  to  defendant  it  became 
criminal,  because  of  the  latter's  felonious  intent  This  would 
probably  be  true  if  Hill  had  acted  under  the  control  and  com- 
pulsion of  defendant,  and  as  his  passive  and  submissive  agent. 

But  he  was  not  a  passive  agent  in  this  transaction.  He  was 
an  active  one.  He  acted  of  his  own  volition.  He  did  not  raise 
the  window  and  enter  the  building  with  intent  to  commit 
crime,  but  simply  to  entrap  defendant  in  the  commission  of 
crime,  and  have  him  captured.  Judge  Brewer  sets  this  idea  in 
a  very  clear  light  in  State  v.  Jamen^  22  Kan.  498.  He  says: 
*^  The  act  of  a  detective  may,  perhaps,  be  not  imputable  to  the 
defendant,  as  therS  is  a  want  of  community  of  motive.  The 
one  has  a  criminal  intent,  while  the  other  is  seeking  the  dis- 
covery and  punishment  of  crime."  Where  the  owner  learns 
that  his  property  is  to  be  stolen,  he  may  employ  detectives  and 
decoys  to  catch  the  thiefl  And  we  can  do  no  better  than  to 
quote  again  from  Judge  Brewer,  in  the  case  above  cited,  as  to 
the  relation  of  the  acts  of  detectives  and  the  thief,  when  a 
crime  is  alleged  to  have  been  committed  by  the  two.  He  says: 
^'  Where  each  of  the  overt  acts  going  to  make  up  the  crime 
charged  is  personally  done  by  the  defendant,  and  with  crimi- 
nal intent,  his  guilt  is  complete,  no  matter  what  motives  may 
prompt,  or  what  acts  done  by  the  party  who  is  with  him,  and 
apparently  assisting  him.  Counsel  have  cited  and  com- 
mented upon  several  cases  in  which  detectives  figured,  and 
in  which  defendants  were  adjudged  guiltless  of  the  crimes 
charged.  But  this  feature  distinguishes  them,  that  some  act 
essential  to  the  crime  charged  was  in  fact  done  by  the  de- 
tective, and  not  by  the  defendant;  and  this  act  not  being  im- 
putable to  the  defendant,  the  latter's  guilt  was  not  made  out 
The  intent  and  act  must  combine;  and  all  the  elements  of  the 
act  must  exist,  and  be  imputable  to  the  defendant." 

Applying  the  principle  here  announced  to  the  case  at  bar, 
we  find  that  defendant  did  not  commit  every  overt  act  that 
went  to  make  up  the  crime.  He  did  not  enter  the  warehouse, 
either  actually  or  constructively,  and  hence  he  did  not  com- 
mit the  crime  of  burglary,  no  matter  what  his  intent  was,  it 
clearly  appearing  that  Hill  was  guilty  of  no  crime.  To  make 
defendant  responsible  for  the  acts  of  Hill,  they  must  have 
had  a  common  motive  and  common  design.  The  design  and 
the  motives  of  the  two  men  were  not  only  distinct,  but  dissimi- 
lar, even  antagonistio.    In  support  of  the  doctrine  announced  in 
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State  7.  Jantetkf  22  San.  498,  which  seems  emLoeDtlf  jaetsnd 
hamane,  and  in  support  of  the  rule  we  have  applied  in  this 
case  we  eite  Speiden  y.  Staie^  3  Tez.  App.  156;  30  Ain.  Rep. 
126;  and  cases  cited  in  principal  case  and  note;  1  Bishop's 
Ciim.  Law,  sec.  262,  and  cases  cited;  1  Wharton's  Crim. 
Law,  sees.  149,  766,  770,  919,  and  cases  cited;  article  in  25 
Alb.  L.  J.  184,  and  cases  cited. 

These  citations  sufficiently  show  the  relation  a  detective 
or  decoy  bears  to  the  alleged  criminal  and  the  criminal  act. 
There  is  a  feeling  in  society,  and  indeed  inheres  in  our  very 
nature,  against  detective  methods  in  the  discovery  and  pun- 
ishment of  crime.  These  methods  may  be  often  necessary, 
and  in  extreme  cases  commendable,  but  yet  the  sentiment  of 
mankind  is  against  them.  And  why  should  it  not  be?  Hill 
testified  in  this  case  that  a  long  time  prior  to  the  allied 
burglary,  defendant  requested  him  to  join  him  in  a  general 
scheme  to  steal,  and  about  a  week  prior  thereto  he  suggested  ihc^ 
crime  with  which  he  was  charged  and  of  which  he  was  con- 
victed. What  was  Hill's  plain  duty,  under  the  circumstances, 
as  a  citizen  and  neighbor?  It  was  to  condemn  the  project,  and 
in  the  strongest  and  most  emphatic  terms  possible.  A  cour- 
ageous and  indignant  denunciation  of  the  suggestion  at  the 
time  might  have  turned  defendant  into  the  path  of  honesty, 
and  it  is  almost  certain  this  case  would  never  have  been  in 
court.  He  betrayed  the  defendant.  He  made  the  defendant 
believe  he  was  engaging  in  the  burglary  and  theft,  whereas 
he  was  simply  engaged  in  it  to  capture  and  convict  the  de- 
fendant. The  fact  that  defendant  may  have  been  regarded 
as  an  old  offender  can  be  no  excuse,  much  less  a  justification, 
for  Hill's  conduct.  If  he  was  an  old  offender,  the  greater  the 
reason  there  would  seem  to  be  why  he  should  not  be  actively 
assisted  and  encouraged  in  the  commission  of  a  new  crime, 
which  could  in  no  way  throw  light  on  his  past  offenses. 
*^  Human  nature  is  frail  enough  at  best,  and  requires  no  en- 
couragement in  wrong-doing.  If  we  cannot  assist  another, 
and  prevent  him  from  violating  the  laws  of  the  land,  we  si 
least  should  abstain  from  any  active  efforts  in  the  way  of 
leading  him  into  temptation.  Desire  to  commit  crime,  and 
opportunities  for  the  commission  thereof,  would  seem  saffi* 
eiently  general  and  numerous,  and  no  special  efforts  would 
seem  necessary  in  the  way  of  encouragement  or  assistance  in 
that  direction^:  Sawiden  v.  People,  38  Mich.  218. 

Hill  committed  no  crimCi  and  intended  to  oonunit  none,  but 
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he  played  a  false  part  He  seemed  to  be  what  lie  was  not  in 
Ihet  And  deep  down  in  the  hearts  of  all  right-thinking  men 
and  women  there  is  a  feeling  against  snch  conduct  as  his. 
These  remarks  are  made  to  show  the  injustice  of  imputing  to 
defendant  the  acts  of  Hill,  done  under  such  circumstances 
and  actuated  by  such  motives.  Bishop,  in  his  work  on  crim- 
inal law,  section  269,  says:  ^If  a  man  suspects  that  an  offense 
is  to  be  committed,  and  instead  of  taking  precautions  against 
it|  sets  a  watch,  and  detects  and  arrests  the  ofienders,  he  does 
not  thereby  consent  to  their  conduct  or  furnish  them  any  ex- 
ciisew  In  such  case  he  remains  passhre,  and  the  offenders  do 
every  overt  act  necessary  to  constitute  the  crime.  That  is  not 
nke  this  case.  Here  Hill  met  defendant  a  half-mile  from  the 
etore.  They  proceeded  to  the  place,  and  sat  down  on  the 
well-curb  and  talked  a  while.  They  then  went  to  the  win- 
dow, and  Hill  entered  the  house  while  defendant  stood  on  the 
outside.  He  did  not  commit  the  overt  act  of  entering  the 
wareroom  and  stealing,  and  Hill's  act,  not  being  criminal^ 
eannot  be  imputed  to  defendant  as  a  criminal  act  on  the 
ground  that  he  supposed  Hill  waa  in  fact  stealing 

Our  mling  is,  that  defendant  eannot  be  convicted  of  bnv* 
glary  and  larceny,  unless  he  committed  the  crimes  himself^ 
or  was  present,  aiding  and  abetting  another  in  their  commis* 
SOD,  that  other  acting  with  a  &Loniaua  intent.  The  court 
dioQld  instrnot  ttie  jury  that  if  Hill  bvoke  into  and  entered 
the  wareroom  with  a  felonious  intent,  and  defendant  was 
present,  aiding  him,  with  the  same  intent,  then  he  is  guilty; 
bnt  if  Hill  entered  the  room  with  no  design  to  steal,  but  simp 
ply  to  entrap  defendant,  and  capture  him  in  the  commission 
of  crime,  and  defendant  did  not  enter  the  room  himself,  then 
he  is  not  guilty  of  burglary  and  larceny  as  charged.  He  may 
be  (bund  guilty,  however^  of  petit  larceny,  in  taking  and  re- 
BOi^ing  the  bacon  after  it  was  handed  to  him*  This  overt  act 
lie  did  in  fact  commit.  And  while  he  may  not  be  guilty  of 
the  burglary  or  grand  larceny  accompanying  a  burglary,  yet 
he  may  be  convicted  of  that  which  he  does  commit:  Regina  v. 
JohakBou,  41  Com.  B.  123;  Bex  v.  Egffifhgtm^  2  Bos.  &  P.  608; 
2  East  P.  C.  666,  667. 

Indeed,  we  think  this  Is  the  only  crime  he  did  commit. 
But  it  is  a  question  of  fact  whether  Hill  entered  the  store  with 
afelonieua  intent  or  not,  to  be  submitted  to  and  determined 
bjrtWjvy;  ami  while  the  court  should  submit  this  question 
to  the  jury,  it  sboald  Ao  sufomH  the  other  hypotheiBXS,  and 
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that  iSy  If  Hin  committed  no  crime,  and  defendant  did  not 
enter  the  room,  then,  whether  defendant  was  guilty  of  petit 
larceny  in  taking  and  removing  the  meat,  with  intent  to  steal 
It^  after  it  was  handed  out  to  him.  As  this  case  will  have  to 
be  retried,  we  will  remark  that  if  the  court  shoald  use  the 
w<Hrd  **  felonious  ^  in  the  instructions,  it  should  define  it 

The  judgment  is  reversed,  and  the  cause  remanded  for  new 
WaL  

CKnasAL  Law^Bitkolabt— DiooTS. — A  banker,  faipeeting  defmA- 
mt  of  the  intentioD  to  rob  his  bank,  employed  deteetires  to  «et  m  doooyi^ 
Mid  radnoe  htm  to  enter  the  benk.  The  defendant  ooold  not  be  conYioted  of 
bnrglary,  einoe  the  consent  of  the  detectivea  wae  the  ooneent  of  their  em* 
ployer:  Speiden  t.  State,  3  Tex.  App.  166;  80  Am.  Rep.  126^  aad  extendoA 
note. 
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Jtoeinnrr»  irHnr  Yom.  —  When  it  appears  Crom  the  wbob  reoovd  llial  m 
oonrt  haa  no  Jurisdiction  oirer  the  person  or  snbjeet-mattsr,  tiio  Jndg^ 
Bont  is  Toidf  and  will  bo  so  treated  in  ooQateiml  prooeodiiigi 

JvDOMSiiT— JusiSDionoH. »  Thb  SuBjaov-MATTia  ov  ▲  8uir,  when  lofsr- 
enoo  is  made  to  matters  of  jorisdiction,  meant  the  natars  of  the  oauo 
of  action  and  the  relief  songht. 

JuBiSDiOTioir  KAT  Bi  DsfDrsD  to  bo  the  right  to  adjudicate  ococemiBg 
a  subject-matter  in  a  ginn  cansa.  To  oonstltate  tiiis,  Hiers  an  tfaroo 
ossantialsi  L  The  oonrt  mvst  hare  oognianeo  of  tiio  class  of  caosa  to 
which  the  one  adjudged  belongs;  2,  The  proper  parties  must  bo  prseenti 
aad  a  The  point  decided  must  bo  in  substance  aad  eflect  wxthtn  the 


JummaxmoK  ot  ram  SuBjior-MAnsa  or  ▲  Bm  Bzms  whssi  Hm  eoutt 
has  tiio  right  to  proceed  and  dotsrmino  the  ooatiovstsy  or  qusslioa  ia 
issue  between  the  parties,  and  to  grant  the  relisf  prayed,  and  what  thaS 
oontroyersy  or  issue  is  must  be  dstorminod  by  the  pleadings. 

JwnemiiT  ikoinsr  a  MAaaup  Womir  and  her  husband,  ssteblisbim 
•ad  onfcrcing  hsr  allegod  Uabiti^  against  her  separate  estots^  whea 
tiio  record  shows  that  sho  bold  lands  as  sueh  estets^  Is  oonolus^ro  ia  a 
collateral  action,  and  predudss  any  infuiry  ia  sooh  actica  aa  to  whotiisff 
the  court  erred  in  law  or  in  fact. 

Ida  FsHDiHa.  —  The  filing  of  a  notico  of  the  pendens  of  aa  actioa  ghres 
oonstruotiTe  notice  from  the  date  of  such  filing,  and  one  who  thereafter 
purohases  property  whioh  Is  subject  to  the  aotioa  caaaot  bo  regarded  aa 
an  innocent  purchaser. 

FasoBiTT  BBTwsBi  ATTAOHMxim  AHB  UzfuaooBDSD  OovTirAiroBa  — Ua- 
til  a  sale  has  been  made  under  a  judgment  or  attachment^  the  htm 
acquired  by  it  is  subject  to  all  prior  unrecorded  deeds  and  equities  ozial» 
ing  against  the  land.  The  lien  of  an  attachment  or  judgmsal  does  aot 
SKtend  beyond  the  actual  interest  of  the  debtor  at  tlio  tiaM  «f  Hm  iubp 
of  the  judgment  or  the  levy  of  the  attachmank 
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A  PmcHASKE  BT  A  QuTTCLATM  Dkxd  fOB  Valuv  toqiifres  title  as  tgainsl 
e^ery  prior  nnreeorded  deed  and  every  instmment  la  writing  whieh 
■my  be  reoorded  whereby  the  real  estate  eonreyed  may  be  afllBeted  ia 
law  or  ia  eqaity;  bat  eqaitiee  which  ariM  from  tranaactions  or  a  state 
oC  facte  not  rcqoired  to  be  in  writiug  ur  recorded  are  aot  oat  off  by  a 
qnitclaim  deed. 

broppKL  TO  Objbct  to  nra  ApMimToif  ov  Bvtdktt ca.  —  Thongh  tiie  lose 
of  an  original  deed  is  not  so  proved  a«  to  warrant  the  admissioa  of  eri* 
denee  of  a  copy,  yet  if  the  piurty  ajeiguiug  as  error  the  reception  of  saeh 
copy  in  evidence  himself  chiimi  a  right  of  poeaeasion  necessarily  based  on 
the  original  deed,  this  is  a  snflficient  acceptance  of  the  mling  of  the  court 
to  estop  him  from  denying  that  it  was  properly  la  eridenoe  before  the 


DAiiAan  ur  am  Aonoii  of  Bjbctmbmt  mat  Imgludb  thb  ftmn  av» 
Piu>Fii8  Aocitouco  ArricB  tub  Commknckmbst  of  thb  AcnoB,  dowa 
to  the  time  when  the  aaseaameut  of  damagea  is  made. 

W.  0.  L.  JeweU  and  C  A/.  King^  for  the  appellants. 
JZ»  P.  Oile$^  for  the  respondent 

Mactarlans,  J.  Ejectment  to  recover  possession  of  the  east 
half  of  lot  9y  in  Taylor  and  Towson's  addition  to  Shelbina. 
Answer,  general  denial. 

It  was  admitted  on  the  trial  that  Julia  A.  Wilson,  wife  of 
Newton  Wilson,  was  the  common  source  of  title,  and  that  de- 
fendant was,  at  the  commencement  of  the  suit  and  at  the 
trial,  in  the  possession  of  the  property. 

Plaintiff  offered  in  evidence  the  records  and  proceedings 
of  the  circuit  court  of  Shelby  County,  in  a  suit  by  plaintiff 
herein  as  guardian  of  some  minor  children  against  Julia  A. 
Wilson  and  her  husband,  commenced  on  the  fourth  day  of 
February,  1885.  This  record  shows  that  on  the  seventeenth 
day  of  August,  1883,  Julia  A.  Wilson  was  the  owner  of  the 
land  as  her  separate  estate  in  equity,  and  on  said  day  she  exo- 
euted  and  delivered  to  plaintiff,  as  guardian,  her  note  for  five 
hundred  dollars,  intending  to  charge,  and  thereby  charging^ 
said  land  for  the  payment  thereofl  Personal  sorvioe  was 
had  on  defendant  Julia  A.,  and  notioe  by  publication  on  hflr 
husband.  Notice  of  lie  penden$  was  filed  on  the  day  the  suit 
was  commenced,  and  was  duly  recorded.  The  court  found 
the  facts  to  be  as  charged  in  the  petition,  and  a  decree  was 
entered  accordingly.  Under  a  sale  on  executioii  upon  this 
decree,  plaintiff  purchased  the  land,  and  claims  title  under 
the  sheriff's  deed,  which  was  read  in  evidence.  PlaintiiF 
iffered  evidence  of  damages,  rents  and  profitt,  and  rested. 

Defendant  then  read  in  evidence  a  deed  firom  Newton  WO- 
soo  and  wife,  conveying  the  lot  in  controvcniy  ^.^MH^  ^* 


868  Hops  v.  Blaib.  [Missoud, 

Hopkins,  dated  August  28, 1884,  filed  August  28,  1884.  Also 
note  and  all  the  papers  in  an  attachment  suit  brought  January 
7, 1885,  by  defendant  Berolzheimer  against  John  T.  Hopkins, 
in  which  the  lot  in  controversy  was  attached,  judgment  ob» 
tained,  and  sale  of  lot  under  same.  Sheriff's  deed  also  read 
conveying  lot  to  Berolsheimer;  sale  under  this  attachment 
regular;  deed  dated  April  7, 1886.  Defendant  next  read  the 
record  of  a  deed  from  S.  C.  Gunby  and  wife  to  Julia  A,  Wil- 
son, dated  July  27, 1883,  and  filed  August  20,  1883.  This  is 
a  warranty  deed  in  usual  form,  conveying  simply  a  legal  title, 
with  no  statement  in  reference  to  a  separate  estate. 

Then  defendant  read  a  deed  from  Julia  Wilson  and  hus- 
band to  Samuel  Kennerly,  dated  January  8, 1885;  filed  April 
9,  1885.  This  was  a  quitclaim  deed,  and  contained  the  fol- 
lowing recital:  "It  is  hereby  understood  by  and  between  the 
parties  hereto  that  this  deed  is  made  subject  to  a  certain  deed 
of  trust  in  favor  of  George  Hope,  given  by  Julia  A.  \^lson  in 
August,  1883,  to  secure  the  payment  of  five  hundred  dol- 
lars." 

Then  defendant  read  deed  from  Samuel  Kennerly  and  wife 
to  Berolzheimer,  dated  April  7,  1886;  filed  April  12,  1886. 

In  rebuttal,  plaintiff  offered  to  read  the  record  of  a  deed 
from  J.  T.  Hopkins  and  wife  to  Julia  A.  Wilson,  dated 
December  25,  1885,  and  filed  the  same  day.  This  record  was 
objected  to  as  evidence,  for  the  reason  that  the  deed  did  not 
appear  to  have  been  acknowledged.  To  prove  the  execution 
of  the  deed,  plaintiff  called  L.  A.  Hayward,  who  testified  that 
he  was  deputy  recorder,  and  knew  the  handwriting  of  J,  T. 
Hopkins.  When  asked  if  he  knew  of  the  filing  of  a  deed 
by  him  on  December  25,  1884,  from  him  and  wife  to  Julia  A. 
Wilson,  he  answered:  '^  I  think  the  deed  came  by  mail.  I  re- 
corded the  deed.  My  recollection  is,  it  was  his  handwriting 
and  signed  by  him;  that  he  had  made  search  for  the  original 
deed  and  could  not  find  it;  might  have  sent  it  to  Shelbina  to 
a  man  named  Jordon.  In  my  judgment,  this  is  the  deed. 
Signature  to  deed  my  recollection  is  was  *  Hopkins.'  ^ 

Upon  this  proof  the  court  permitted  the  record  to  be  read 
as  a  copy  of  a  lost  deed.  This  deed  contained  the  same 
recital  as  the  deed  to  Kennerly.  Plaintiff  proved  that  at  the 
date  of  the  note,  August  19, 1883,  Julia  A.  Wilson  was  in 
possession  of  the  property. 

1.  Defendant  contends  that  the  only  title  to  the  lot  shown  to 
have  been  held  by  JuGa  A.  Wilson  at  the  time  ISm  note  sued 
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upon  wms  ezeeoted  bj  her  was  a  rimpb  legal  aaUte,  which 
eould  not  be  diarged  for  debts  contracted  by  her,  and  for  that 
reason  the  note  was  Toid,  and  the  court  never  had  jarisdiction 
-orer  the  sobject-matter  €i  the  sntt,  and  the  decree^  sale,  and 
deed  wem  all  voidy  and  no  title  to  the  lot  passed  to  {daintifl 
thereunder. 

Tliere  can  be  no  doubt  that  when  it  appean  fitMn  the 
whole  record  that  the  eonrt  had  no  jarisdiction  over  the  per* 
eon  or  sabject-matter,  the  judgment  is  void,  and  will  be  m 
treated  in  a  collateral  proceeding:  Ada^Tig  t.  Camtmj  95  Ma 
^507;  6  Am.  St  Rep.  74;  Bnnon  y.  Woody,  64  Ma  548;  Higgim 
T.  Peltzer,  49  Mo.  155.  It  is  not  contended  in  this  case  that 
the  conrt  had  no  jnrisdietion  of  the  person  of  Mr&  Wilson  ee 
her  husband.  The  record  shows  that  the  former  was  person* 
allj  served  and  the  latter  was  notified  bj  publication.  The 
inquiry  is  therefore  narrowed  down  to  the  qoestion  whetiier 
tfie  court  had  jurisdiction  of  the  sulject-matter  of  the  suil 
and  to  decree  a  sale  of  the  property. 

The  circuit  courts  of  this  state  have  all  general  common* 
law  jurisdiction,  which  is  not  conferred  upon  another  court  of 
tribunal.  It  has,  therefore,  jurisdiction  to  bear  and  determine  ' 
an  questions  which  aflTect  the  rights  and  liabilities  of  married 
women  with  respect  to  charging  their  separate  ealate  upon 
their  contracts.  The  general  equity  jurisdiction  in  such  snits 
is  not  questioned,  but  the  contention  is,  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  this  particular  suit,  for 
the  reason,  as  stated,  that  the  estate  which  the  decree  at* 
tempted  to  charge  was  not  ^e  separate  estate  in  equity  of 
the  married  woman. 

The  subject-matter  of  a  suit,  when  reference  Is  made  to 
questions  of  jurisdiction,  is  defined  to  mean  "  the  nature  of 
flie  cause  of  action  and  of  the  relief  sought**:  Cooper  v.  Afy- 
neUs,  10  Wan.  816.  "^Jurisdiction  may  be  defined  to  be  the 
right  to  adjudicate  concerning  the  subject-matter  in  a  given 
•case.  To  constitute  this  there  are  three  essentials:  1.  The 
oourt  must  have  cognisance  of  the  class  of  cases  to  which 
the  one  adjudged  belongs;  2.  The  proper  parties  must  be 
present;  and  8.  The  point  decided  must  be^  in  substance 
«nd  effect,  within  the  issue ":  Mwnday  t.  Fail,  84  N.  J.  L. 
422. 

A  court  may  be  said  to  have  jurisdiction  of  the  subject^ 
matter  of  a  suit  when  it  has  the  right  to  proceed  to  deter* 
mine  the  coittroversy  or  question  in  issue  between  the  parties 
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or  grant  the  relief  prayed.  What  the  controversy  or  issue 
in  any  case  is  can  only  be  deteripined  from  the  pleading^. 
When  the  court  has  cognizance  of  the  controversy  as  it  ap» 
pears  from  the  pleadings,  and  has  the  parties  before  it,  then 
the  judgment  or  order  which  is  authorized  by  the  pleadings, 
however  erroneous,  irregular,  or  informal  it  may  be,  is  valid 
until  set  aside  or  reversed  upon  appeal  or  writ  of  error.  This 
doctrine  is  founded  upon  reason  and  the  ^  soundest  princi* 
pies  of  public  policy."  "  It  is  one,"  says  the  court  of  Vir- 
ginia, ^  which  has  been  adopted  in  the  interest  of  the  peace 
of  society  and  the  permanent  security  of  titles.  H  after  the 
rendition  of  a  judgment  by  a  court  of  competent  jurisdiction, 
and  after  the  period  has  elapsed  when  it  becomes  irreversible 
for  error,  another  court  may,  in  another  suit,  inquire  into  the 
irregularities  or  errors  in  such  judgment,  there  would  be  no 
end  to  litigation,  and  no  fixed  established  rights ":  Lanau* 
tor  V.  TFfbon,  27  Oratt  624  See  also  Adams  v.  Cowka,  95 
Mo.  606;  6  Am.  St  Rep.  74;  Roaenheim  v.  Hartsock^  90  Mo. 
866;  MorrU  v.  QetUry,  89  N.  C.  248;  Porter  v.  OOe,  47  Vt 
620;  Pavl  v.  Smithy  82  Ky.  461;  1  Black  on  Judgments,  seo. 
246. 

As  is  said  in  Adam$  t.  Cowles^  96  Mo.  606,  6  Am.  St.  Rep. 
74,  '*  the  question  of  jurisdiction  must  be  tried  by  the  whole 
record."  An  examination  of  this  record  shows  that  Mrs. 
Wilson  held  the  land  as  her  separate  estate  when  she  exe- 
cuted the  note.  Such  was  also  the  finding  of  the  court. 
The  decree  was  in  accordance  with  the  pleadings.  The  oouri 
unquestionably  had  jurisdiction  of  the  subject-matter.  In* 
quiry  cannot  be  made  in  this  collateral  proceeding  whether 
the  court  committed  error,  either  in  law  or  fact;  the  judg- 
ment is  conclusive.  There  is  not  a  suggestion  found  in  the 
record  that  raises  a  suspicion  that  the  property  to  be  affected 
was  other  than  the  separate  estate  of  Mrs.  Wilson. 

2.  The  next  inquiry  is,  whether  defendant  was  an  inno- 
oent  purchaser  without  notice  of  plaintiff's  equitable  right  or 
charge  upon  this  land.  The  notice  of  lis  pendens^  which  waa 
duly  filed  and  recorded,  gave  constructive  notice  from  the 
day  of  its  filing,  which  was  the  day  the  suit  was  commenced: 
Rosenheim  v.  Harieock^  90  Mo.  867. 

On  the  question  of  notice,  the  court,  in  substance,  declared 
the  law  to  be,  that  if  defendant  Berolzheimer,  prior  to  his 
purchase  under  the  attachment  proceedings  and  the  deed 
from  Kennerly,  both  dated  April  7,  1886,  had  notice  of  the 
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deed  firom  Hopkins  to  Mrs.  Wilson,  then  he  was  *  porobaser 
with  notioe  of  plaintifTs  eqnitj,  and  the  title  acquired  was 
subjeot  thereto.  The  oonrt  foand  that  defendant  had  such 
Dotioe  of  the  prior  deed  from  Hopkins  to  Mrs.  Wilson.  The 
correctness  of  the  instruction  depends  upon  whether  the 
rights  defendant  acquired  under  the  attachment  deed  and 
the  deed  from  Kennerly  dates  from  the  levy  of  the  attach- 
ment and  the  date  of  the  deed  from  Mrs.  Wilson  to  Ken* 
nerly,  or  from  the  date  of  the  sheriff's  deed  under  the 
attachment  and  the  deed  from  Kennerly  to  himself^  vis., 
April  7|  1886;  if  the  latter,  then  the  instruction  is  correct 

There  is  no  doubt  the  instruction  correctly  declared  the 
law  as  applied  to  the  sale  under  the  attachment  proceedings. 
Until  a  sale  has  been  made  under  a  judgment  or  attachment^ 
the  lien  acquired  under  them  is  subject  to  all  prior  unre- 
oorded  deeds  and  equities  existing  against  the  land:  Maupin 
T.  Amnions,  47  Mo.  805;  Black  y.  Long^  60  Mo.  182;  Martin  y. 
Nixon,  92  Mo.  80. 

The  principle  established  by  these  cases,  snd  many  others 
in  this  state,  and  upon  which  they  rest,  is,  that  the  lien  of  a 
judgment  or  attachment  does  not  exceed  the  actual  interest 
the  debtor  had  in  the  land  at  the  time  of  the  rendition  of  the 
judgment  or  levy  of  the  attachment:  Darns  y.  Ovmsbyy  14  Mo. 
171;  55  Am.  Dec.  105.  The  recorded  notice  of  lis  pendens 
was  constructive  notice  to  defendant  of  the  equitable  claim 
on  the  land,  and  his  purchase  was  subject  thereto. 

8b  Whether  the  instruction  correctly  applied  the  law  to  the 
purchase  of  Kennerly  is  more  in  doubt,  but  we  are  of  the  opin* 
ion  it  does.  A  purchaser  by  quitclaim  deed  for  yalue  will  ac- 
quire the  titie  as  against  a  prior  unrecorded  deed,  and  eyery 
instrument  in  writing  which  may  be  recorded  whereby  the 
real  estate  conveyed  may  be  affected  in  law  or  equity.  This 
rule  results  from  the  operation  of  sections  692  and  693  (Rev. 
Stats.  1879)  of  the  registry  act,  which  invalidates  the  prior 
deed  if  not  recorded:  Ifunson  v.  Ensar^  94  Mo.  506,  and  au-^ 
thorities  cited. 

Equities  which  arise  from  transactions  or  a  state  of  fact» 
which  may  not  be  required  to  be  in  writing  or  recorded,  if  iih 
writing,  are  not  to  be  cut  off  by  a  quitclaim  deed.  As  to- 
them  it  only  has  an  operation,  co-extensive  with  its  terms,  oi 
releasing  such  rights  and  interests  as  the  grantor  has  at  the 
time  of  the  conveyance.  The  land  in  the  hands  of  the  pur- 
chaser remains  subject  to  such  equities:  Ridgeway  y.  Ilulli- 
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(baii^  59  Mo.  444;  Muru^n  v.  Ensofj  94  Mow  5(H^  Harm  ▼. 
62  Ma  497;  Stoj^  ¥.  ^c^roedn*,  62  Mo.  147.  Kennerly  tbeit 
took  bu  title  from  Mrs.  Wilaon,  subject  to  plaintiff '0  eqaities. 
The  infftmction  waft  correct,  and  the  dueling  that  defendant 
had  notice  when  he  pnrchaeed  was  authorized  by  tlw  OTi- 
dence. 

4.  It  was  objected  that  a  proper  foundation  was  not  laid 
for  the  introduction  in  evidence  of  the  copj  of  the  deed 
Hopkins  to  Mrs.  Wilson.  Sufficient  proof  was  made  of  an 
ecuted  original  and  that  the  record  read  was  a  true  copy;  bat 
before  tiw  copy  wns  admissible,  it  was  necessary  to  acooant 
for  the  non-production  of  the  original:  Hardin  ▼.  Zee,  61  Mo. 
241 ;  AUweU  v.  Lynchy  39  Ma  519;  Perry  ▼.  Roberts,  17  Urn.  9ft. 

Loss  of  the  original  deed  was  not  sufficiently  proved  to>  an* 
iboriae  the  reading  of  die  copy,  bat  we  do  not  think  defend- 
ant can  now  avail  himself  of  the  omission.  Defendant 
offered  and  read  in  snpport  of  his  own  title  the  deed  Iran  lira. 
Wilson  to  Kennerly,  and  from  Kennerly  to  himselL  Uisder 
this  chain  of  title  he  ehdmed  the  right  of  poesession,  not  only 
in  the  eircnit  eonrt,  but  again  in  his  brief  and  argument 
This  we  think  a  snffieient  recognition  and  acceptance  ef 
ruling  of  the  court  to  estop  him  to  deny  that  the  deed 
properly  in  evidence  faefon  the  coort  This  deed  was 
sary  to  complete  tiu  title  asserted  throagh  the  oonveyi 
from  Kenneriy^  and  defendant  cannot  elaiot  title  under  it  and 
deny  it  at  the  same  time:  Btmm  ▼.  AMsen,  90  Mo.  190;  B%e- 
low  on  Bstoppel,  e.  26,  p.  717;  Orridt  r.  Durham^  79  Met  178« 

5.  It  is  also  urged  tiiat  the  damages  assessed  are  in  exeesa 
of  the  amonnt  daimed  in  the  petition*  Plaintiff  claimed  in 
his  petition  damages  to  the  amonnt  of  one  hnndred  doKara 
and  aceming  montUy  cents  and  profits  at  ten  doUank  The 
judgment  ibr  damage  was  $160.  The  suit  was  commenced 
in  September,  1866,  and  the  judgment  was  rendered  in  Ootn» 
her,  1888.  The  eridenee  tended  to  prarve  the  monthly  value 
of  the  rents  to  be  from  seven  to  nine  dollars.  The  statute 
(sec.  4638)  allows  a  recovery, ''  by  way  of  damages,  the  lents 
and  profits  down  to  the  time  of  assessing  the  same.''  It  was 
sufficient  under  the  statute  to  state  in  the  petition  the 
of  the  rents  and  profits. 

Under  such  statement,  the  rents  and  profits  shonld  be 
sessed  from  the  commencement  of  the  suit  to  the  trials  and 
the  amount  found  would  be  a  part  of  the  damages  claimed  in 
the  petition.     This  amount,  ndded  to  the  dniiiage  wbiclt  ao* 
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enied  prior  to  the  inaltluiiQii  of  the  fluti  Brfi  miyitiitfl  the 
whole  damagee  "^elaimed  in  the  petitioii'':  Omf§  OkmiBom 
ste.  Road  Co.  t.  Renfro^  68  Mo.  266. 

No  error  being  foond  that  coold  aJEMt  the  iMiite  of  the 
I,  the  judgment  le  Affirmed. 


JoDQHBirr  Void  worn  Wamt  «v  JwiimaB— .— A  JalgsMikfa  wM^  tmd 
mQl  be  —  twtod  a  A  colktwal  ycMdi^g,  ^riwa  fcifc—  iiHirliiB  •!  tto 
veoord  it  «|ipeAn  thai  th*  •oui  bttid  ■•  jsdfliMbA  09m  ik^  fmrnam  «v  «l 
the  subject-matter:  Arikmr  w.  ImmO^  U  Gsl.  Mh  S  JUi.  Jt  B«Pb  181,  9mA 
note;  Freeniaa  on  Jadgmentiy  seoa.  117,  120;  WUkanam  ▼.  AAeawndkr,  77 
Tez.  615;  19  Am.  St  Rep.  803;  WOkum  ▼.  Baifmm  77  Sm.  909  19 
8L  Bep.  752;  Zyoiw  ▼.  Boaeh,  84  CU.  28;  FiBdmT.  IkmUk  1  Week.  li. 

JaRisDiono5  —  DsviNrnoii.  —  Jeriadietiea  **i»  ■■therity 
a  mao  hath  to  do  joetioeia  caaeee  el  eeavUi*  hwi^l  bilMa  Vml'i  Javw 
«ifii  T.  Siau,  11  Ark.  519;  54  Am.  Deo.  SI8. 

Xip  Paw  Mwa — BoKA  Jtmi  Fitbcw  *tnnri — AyaBahMVfNHlalilttiliet 
ways  treated  aa  a  porchaaer  with  notice:  Kailer  ▼.  BaMi^b  9$Mj*  3it^  FmmM 
T.  CampUli,  20  Nev.  232;  19  Am.  8t  Bap.  350^  a^  aalq  Dm^mr  ▼.  iBlin»> 
loa,  72  Tex.  520;  iSleaeiMM  T.  ^innl^  98  lloi  aSi  i7«<  V.  JfaMim«^  M 
452;  Caandp  t.  JT^m^  78  Tax.  154;  8pau»r  ▼.  Orarfii^  101  H.  a  ft;  Os^ 
Imgwood  r.  Broum,  106  N.  a  862;  WaUaeer,  JUn%ntn%  88  Kj.  111|  DrkA' 
htnuer.  Spring  VaOty  Water  Worki,  87  OaL  263;  Hm^r.  MOm,  118 H.  T. 
125.  Notioe  of  Uspendau  oommenoea  to  ran  hmm  the  dale  el  the  aarriee 
of  prooeea  npon  the  defendant:  Siaplm^,  Wiitt^  88  Tea^  SOf  er  fcaa  the 
date  of  hia  appearance,  when  no prooeaahae been  aanndi  WmmMmMmkBmak 

T.  Tay/or.  131  IlL  876.    Notioe  by  U$  pearfaiaaMy  ha  aihiali  Ff fii  #a 

JT'y  Co.  w.  Wiicotuin  de.  Land  Co.,  71  Wia.  94;  or  aimai liie  Btofim  ▼• 

WkUe,  88  Tenn.  80.    Peraooal  notioe  by  lii  penrfewa  may  be  prafad  againet  a 

porohaaer  ol  mortgaged  property  after  the 

lait:    ITiaa  T.  GrigUA,  78  GaL  152L    The  rale  el 

nerer  apply  with  referenoe  to  a  aait  in  whioh  the  ooai# 

el  the  aabjeot-matter:  Lenten  t.  Shtifer.  47  Ofaia  Bk  117. 

to  Hotmrnm  t.  Chaipmats  14  Am.  Dee.  774-779. 

AxcAOBifBR— LoM.— The  lien  el  en 
yond  the  inkereat  of  the  debtor  in  the  kadi  AIM  t.  Aamaa  191  lad. 
147;  16  Am.  St  Rep.  381.  Aa  to  the  erigia  a^  geaeial  aataia  of  aa  a^ 
tMAimentliea,  eee  note  to  FnmkUn  BmJk  ▼.  Jbflfc<tfy,99  Am.  Dea  eee-eiL 
AnaafMordad  deed  haa  been  held  to  be  ^Oaeiaal  aa  agaiBet  a  aaheeqaaai 
attaohmeatof  the  kodaa  the  property  of  the  jnalenjremif^  Qmm^TI 
CaL218. 

QancLUM  Dum^BiGBn  or  Qmabtemm  mnxaa.— A  faitdaim  dee^ 
duly  reeorded,  to  a  porohaaer  in  good  faith  for  a  Tafanble  eoaaiderailfl^ 
wttboaft  adttoe^  aad  after  aa  esamiaatiea  el  the  laeufdi  aad  the  eraroha  el 
aaeeenabia  diligaMe  to  diaee^er  eatataadiag  ia4afaatib  will  prevafl  ever  a 
prior  aaraoorded  deed:  JfarrOI  t.  ArfdUwoa,  45  Kaa.  59;  98AnL8t  Bagb 
718,  and  note;  MbenoU  t.  ManUnf  108  Mo.  488|  ■••  alee  note  te /elaaoa  % 
Wimama,  1  Am.  St  Rep.  247,  248. 

Sjaonmn— Rxirn  AKD  Paovns.»iaiealaollaaB^  daaiagea  BHy  be  fa^ 
vp  to  the  tioM  of  the  verdiolt  Kete  teCbdb  t.  mjkmd^  99  Awb 
88I9  8911    Oaeiaeareringlaadby  aaaetiiaalaiott»eB>iiitlHiA|g 
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til*  eropt  pUaltd  9hm  the  ooromenoenieDt  of  the  aetbn:  McLean  t.  BoMt^ 
9i  Wii.  895;  1  Am.  Rep.  18ft.  But  see  Pag*  r.  Fowler,  SO  OaL  412;  2  Am. 
Rep.  402.  From  the  time  ol  demise  till  plaintiflf  is  pat  into  possession^  de» 
feodeat^  in  aa  eotioa  ei  ejeotmenl^  most  eoooont  for  the  rents  and  profits  of 
the  Undt  Wea  t.  Btigkee,  1  Hsrr.  k  J.  674;  2  Am.  Rep.  689.  Compare 
Ban  T«  Fwy,  8  Teates»  18;  2  Am.  Deo.  858.  Rents  and  profits  are  aoi  re- 
eoverable  from  a  bona  JUU  holder  of  land,  exoept  from  jndioial  demand,  whea 
erieted:  Miller  t.  Skumaker,  42  La.  Ann.  399.  A  defendant  in  an  notion  el 
ejeotment  eaanot  a^old  reeponsiliility  for  rents  and  profits  by  showing  thni 
he  had  abandoned  possession  to  another,  and  wae  not  therefore  hi'^y^ff  in 
Tkbimrt  sts.  A  12.  Ck  t.  Leiele,  <•  Miaa.  29. 


DiLLOir  V.  Hunt. 

[106  ICIBSOUBI,  IM.] 

IvBBnHDOT  OoHTSAOioBy  LiABiLXTT  lOB  KiOLioiirai  Of.  —  li  ft  proprb- 

Isr  nndertakes  to  do  open  his  lot  that  which  is  dangeroos  in  its  nnturs 
te  adjaoent  proprietors,  he  mnst  use  reasooable  care  to  prerent  the  do- 
ing of  an  injury  to  them,  whether  he  doee  the  woric  himself  or  prooaree 
it  to  be  done  by  an  independent  contractor. 

Ltfm>wKEB*8  LTABiLiTr  lOB  Wall  Faluxg,  thbouqh  KioLniBiiair— If 
the  owner  of  a  lot  procures  a  contractor  to  enter  thereon  for  Iho  pnr» 
pose  of  removing  a  wall,  which  throngh  the  negligence  of  the  contrao- 
tor  is  caused  to  fall  npon  and  injure  the  adjaoent  premissa^  the  lot- 
owner  is  liable  for  the  damagee  thus  occasioned. 

K?iDBNCB  —  Praotiob.  —  Evidence  of  an  agent  of  an  owner  of  a  lot  thai  he 
made  no  contract  for  any  one  to  remove  a  wall  therefaom,  and  did  not 
know  it  was  being  removed,  is  not  admissible  in  an  aoticn  against  Hm 
lot-owner  for  damages  resulting  from  negligence  in  the  removal*  wIms 
there  Is  evidence  tending  to  show  that  such  removal  was  dona  iHth  tiie 
previous  knowledge  and  assent  of  soch  owner. 

Dakaobs  Reoovbbablb  vob  a  Wbobo  are  not  diminished  hf  the  ImI 
that  the  party  injured  has  been  partly  indemnified  for  his  Ion  bj  in* 
rarance  effected  by  him,  and  to  the  proonrement  of  whieh  Hm  WMag^ 
doer  did  not  oontribnts^ 

Plaintiffb  were  merchants  ooonpTing  a  building  in  St 
Looia,  adjaoent  to  which  was  another  boilding  belonging  to 
Charlea  L.  Hunt.  This  latter  building  took  fire,  and  the 
eombustible  parts  of  it  were  destroyed  thereby.  Its  owner 
was  notified  that  the  wallSi  which  remained  standing,  were 
dangerous,  and  must  be  removed.  He  afterwards  permitted 
persons  to  attempt  the  removal,  and  through  their  negligent 
management,  parts  of  the  wall  were  thrown  npon  the  build- 
ing occupied  by  plaintiffs,  and  thereby  it  was  crushed  and 
their  goods  damaged.  These  goods  were  insured  against 
damage  by  fire  and  water,  and  the  plaintiffs  received  some 
indemnity  from  the  insurance  thus  effected.    They  brought 
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Ihia  action  againsi  tho  owner  of  the  lot»  who  died  during  its 
pendency.  The  court,  with  respect  to  the  questions  arising 
oat  of  the  insurance  of  the  property,  declared  the  law  to  be  as 
follows:  '*  2.  The  jury  are  instructed,  if  they  find  from  the 
evidence  that  the  plidntiffs,  under  the  name  of  T.  B.  Dillon, 
had  insured  the  stock  of  goods  injured  by  the  falling  of  the 
walls  of  Hunt's  building,  and  claimed  and  collected  fit>m  the 
insurance  companies,  or  any  of  them,  damages  to  such  stock 
caused  by  the  falling  of  the  walls  as  a  result  of  the  fire,  then 
the  jury  are  authorised  and  directed  to  deduct  from  the 
gross  damages,  if  any,  which  the  jury  may  believe  the  plain- 
tififs  have  sustained  in  consequence  oi  the  falling  of  the  wall, 
the  amount  of  such  damages  as  plaintiffs  are  shown  to  have 
collected  from  said  insurance  companies  occasioned  by  the 
falling  oi  the  walL"  The  jury  returned  a  verdict  for  the  de- 
fendant. 

C  P.  and  J.  D.  Johmon^  for  the  plaintiflk. 

NobU  0nd  Orriek.  for  the  defendant 


Qamtt,  p.  J.  When  this  cause  was  here  on  the  former  ap» 
peal^  this  court  affirmed  the  judgment  of  the  St.  Louis  court 
of  appeals  in  reversing  the  judgment  of  the  St  Louis  circuit 
court  Without  repeating  at  length  the  grounds  upon  which 
the  court  of  appeals  held  plaintiff  would  be  entitled  to  re- 
cover, it  is  sufficient  to  state  that  it  was  then  held  and  sup* 
ported  by  the  authorities  that  where  a  proprietor  undertakes 
to  do  that  upon  his  land  which  is  in  its  nature  dangerous  to 
adjoining  proprietors,  he  must  use  reasonable  cars  to  work  no 
trespass  upon  their  possession,  and  it  is  immaterial  in  such 
a  case  whether  the  work  be  none  by  the  proprietor  or  by  an 
hidependent  contractor:  Dillon  v,  HwU^  11  Mo.  App.  246. 

So  on  the  trial  of  this  cause,  the  court  instructed  the  jury 
that  if  plaintiffs'  goods  were  destroyed  by  the  falling  of  a  brick 
wall  then  standing  on  the  adjoining  lot  of  Charles  L.  Hunt^ 
the  present  defendant's  testator,  that  said  wall  was  caused  to 
foil  upon  the  storeroom  in  which  plaintiffs'  goods  were  by  and 
through  the  negligence  of  certain  persons  who  went  upon  said 
premises  for  the  purpose  of  taking  down  said  wall  by  and 
with  the  knowledge  and  consent  of  said  Hunt,  and  that  said 
Hunt  then  and  there  had  the  custody  rnd  control  of  the  prem* 
ises  upon  which  said  wall  stood,  then  plaintiffii  were  entitled 
to  recover  of  said  Hunt's  estate. 
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It  will  be  seen  at  onoe  that  one  of  the  moit  material  facte 
neceesarj  to  plaintiffs'  recovery  was  the  privity  of  Hunt  with 
the  parties  who  were  pulling  down  the  wall;  and  plaintiffs 
offered  the  direct  evidence  of  Mr.  Sexton,  the  chief  of  the  fire 
department,  tending  to  show  his  official  notice  to  Atr.  Hani 
of  the  dangerous  condition  of  the  wall,  and  directing  him  to 
have  it  taken  down,  and  of  Mr.  Fruin  of  Mr.  Hunt's  desire  to 
have  him  bid  on  the  work  of  removing  the  wall,  and  his  recol- 
lections of  the  men  who  did  the  work. 

On  the  part  of  the  defendant  the  court  permitted  Fred  Zie- 
big  to  testify  that  he  was  Hunt's  agent  for  the  collecting  of 
the  rente,  etc.,  of  this  building,  and  that  he,  Ziebig,  made  no 
oontract  with  anybody  to  remove  the  wall;  and  that  be  did 
not  know  the  walls  were  being  taken  down.  To  this  evidence 
plaintiffs  objected  at  the  time,  and  saved  their  exceptions.  It 
was  clearly  incompetent. 

It  was  wholly  irrelevant  whether  Ziebig  knew  anything 
about  the  matter.  Mr.  Hunt  was  the  owner.  It  was  shown 
beyond  a  peradventure  that  he  was  in  the  city  the  day  after 
the  fire;  talked  with  Sexton  in  the  immediate  view  of  the 
wall;  was  notified  then  by  Sexton  at  the  time  to  have  it  re« 
moved  on  account  of  its  danger.  In  Hunt's  absence,  notice 
to  Ziebig  might,  under  some  circumstances,  have  become  no- 
tice to  Hunt,  but  notice  to  Hunt  need  never  have  become 
notice  to  Ziebig,  as,  under  the  facts,  it  was  wholly  immaterial 
whether  Ziebig  had  notice. 

Again,  the  court,  over  the  objection  of  plaintiffs,  permitted 
Munson,  the  insnrance  agent,  to  testify  that  he  told  Hunt  not 
to  pull  down  the  walL  This  conversation,  as  to  plaintiffs, 
was  fe%  inUr  alioB  acta.  It  had  nothing  to  do  with  plaintiffii' 
rights,  nor  could  it  in  the  least  affect  Hunt's  responsibility. 
The  admission  of  this  evidence  of  Ziebig  and  Mnnson,  tending 
to  show  want  of  notice  in  Hunt,  was  clearly  erroneous. 

But  the  most  serious  error  committed  on  the  trial  was  the 
giving  of  the  second  instruction  on  behalf  of  defendant,  set 
forth  In  fidl  in  the  statement  of  this  oanse,  and  the  sub- 
sequent instruction  reiterating  the  same  idea  giyen  by  the 
ocmrt  of  its  own  motion.  That  instruction  permitted  the  jury, 
In  assessing  plaintiffs'  damages,  to  reduce  the  same  by  the 
amount  of  any  insurance  money  they  might  believe  fW>m 
the  evidence  plaintiffs  had  received  for  losses  occasioned  b]r 
<he  falling  of  the  wall  on  their  goods.  H  plaintiffs'  goods  were 
damaged  by  the  negligence  of  Hunt  or  his  employees,  it  was 
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no  concern  of  theirs  that  plaintiffs  were  insured,  and  all  the 
evidence  of  his  insurance  was  irrelevant  and  incompetenti 
and  the  instruction  allowing  this  insurance  as  mitigating  the 
damages  of  plaintiffs  was  erroneous. 

Few  propositions  have  been  so  universally  accepted  and 
settled  as  this* 

Sutherland  on  Damages  lays  down  the  rule  as  follows: 
"  There  can  be  no  abatement  of  damages  on  the  principle  of 
partial  compensation  received  for  the  injury,  where  it  comes 
from  a  collateral  source,  wholly  independent  of  the  defend- 
ant,  and  is  as  to  him  res  inter  alios  acta,  A  man  who  was 
working  for  a  salary  was  injured  on  a  railroad  by  the  negli- 
gence of  the  carrier;  the  fact  that  the  employer  did  not  stop 
the  salary  of  the  injured  party  during  the  time  he  was  dis- 
abled was  held  not  available  to  the  defendant,  sued  for  sooh 
injary,in  mitigation.  Nor  will  proof  of  money  paid  to  the  in- 
jured party  by  an  insurer  or  other  third  person,  by  reason  of 
the  loss  or  injury,  be  admissible  to  reduce  danages  in  favor 
of  the'  party  by  whose  fault  such  injury  was  done.  The  pay- 
ment of  such  moneys  not  being  procured  by  the  defendant, 
and  they  not  having  been  either  paid  or  received  to  satisfy  in 
whole  or  in  part  his  liability,  be  can  derive  no  advantage 
therefrom  in  mitigation  of  damages  for  which  he  is  liable. 
As  has  been  said  by  another,  to  permit  a  reduction  of  dam- 
ages on  such  a  ground  would  be  to  allow  a  wrong-doer  to  pay 
nothing,  and  take  all  the  benefit  of  a  policy  of  insurance 
without  paying  the  premium":  1  Sutherland  on  Damagss 
(1882),  p.  242.  And  he  is  susUined  by  the  following  author- 
itiee:  Ouwningham  ▼.  EvannfiUs  etc.  J2.  £.  Co^  102  Ind.  478; 
62  Am.  Rep.  688;  Weber  ▼.  Mwris  etc.  R.  B.  Oo.y  85  N.  J.  L. 
412;  10  Am.  Bep.  2S8;  CcfMkeetimt  MuL  L.  Int.  Co.  v.  New 
Yerk  ete.  B.  B.  Oo^  86  Conn.  266;  66  Am.  Dec.  671;  Hayteard 
V.  Cam,  105  Mass.  218;  Briggs  v.  New  YerketcB.  B.  Co.,  72 
N.  Y.  26;  Beekimgham  Mwt.  F.  bw.  Co.  v.  Sosher,  89  Me.  266; 
68  Am.  Dec  618;  and  many  other  oases. 

Tlni  tfaeie  «not8  contributed  largely  to  the  verdict  tot  the 
dsiindant  ta  almost  self-evidenl  And  to  the  end  that  thej 
may  be  nmediad  in  anothsr  trial,  tiie  jodgment  is  iwfersed 
and  the  «WMe  Mnmded. 


Mjmatm  AKJ>  Sebvant— IirninimaHT  CanmioioB— I^isiunr  ot 
nona  torn  HaouasirGa  ot :  8m  note  to  PoweU  v.  CbMCmetfoa  G^.  17 
Bi  B«p.  tSS.    A  vtrNt-rsiinmd  oompany  is  liabto  to  ono  who  is  inJvfoA 

>ei  fSMeeSHBSueem^wtmHwsts'WwewKi  ■SMnus  wtm 
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dangerous  position:  Woodmanv.  MelropolUan  Ji.  M.  Co,,  149  Mass.  335;  14  Am. 
St.  Rep.  427;  see  note  to  Faren  ▼.  SelUi-s,  4  Am.  St.  Rep.  264.  Brnployers 
Are  liable  for  an  independent  contractor's  negligence,  if  they  had  anything  to 
do  with  the  work:  Linnehan  ▼.  Rollins,  137  Mass.  123;  60  Am.  Rep.  287.  A 
land'Owuer  is  liable  to  an  adjacent  proprietor  for  injuries  soffered  from  blast- 
ing done  upon  the  premises  of  the  former  by  an  independent  oontractcw  »t 
his  instance:  OUy  qf  Tiffin  ▼.  MeCormaekt  84  Ohio  St.  638;  32  Am.  Rep.  408. 
Employers  of  contraetors  are  liable  for  injuries  received  through  insufficiency 
of  structure:  BoiweU  r.  Laird,  8  Gal.  469;  68  Am.  Dec.  845^  and  note.  A 
corporation  is  liable  for  the  negligence  of  its  contractors:  8Um§  t.  Chethin 
B.  B.  Cbi»  19  N.  H.  427;  51  Am.  Dec  192;  and  •ztendMi  note. 


Sbars  V.  Stonh  Countt. 

[105  Missouu,  SM.1 

Oousn,  WHMN  DO  HOT  AoT  JuDidALLT.  ^  Baoh  oounty  aoort  Is  ICteoiirl  b 
given  power  to  transact  all  county  and  snoh  other  business  as  may  be 
prescribed  by  law,  and  to  audita  adjust,  and  settle  all  aoooonts  to  which 
the  county  shall  be  a  party,  and  an  appeal  is  allowod  in  any  oaaa  in 
which  an  account^  or  any  part  thereof  is  rejected;  bat  tha  aotion  of  the 
eourt  is  not  judicial,  and  its  allowance  of  an  aooonnt  has  not  the  effsot 
of  a  judgment,  and  does  not  preclude  the  oonn^  from  resisting  an  aotion 
npon  an  account  after  its  allowanca. 

A.  M.  Hough  and  W.  8.  Pope^  for  the  appellant 

Oideonand  OideonjT.L.  ViU^f  and  A.  Hodges^  proucuHng  gt* 
(om€y,  for  the  respondent 

Macfarlane,  3.  This  is  an  aotion  on  a  warrant  teened  bj 
order  of  the  county  court  of  defendant  county  for  $460,  dated 
November  16, 1876,  payable  to  F.  S.  HeffemaUi  and  aeeigned 
to  plaintiff  July  16, 1877.  The  answer  set  up  want  of  con- 
sideration. The  records  of  the  county  court  of  the  date  of  June 
6, 1876,  showed  an  order  by  which  Heffernan  was  employed  as 
an  attorney  to  prosecute  suits  against  the  Atlantio  and  Padfie 
Railroad  Company  for  the  collection  of  delinquent  taxeS|  and 
for  his  services  be  was  to  be  paid  a  per  cent  of  the  taxes  col- 
lected* 

The  records  also  show  the  following  order  nnder  date  of 
November  16, 1876:  ^Now  comes  F.  S.  Heffernan  and  pre- 
sents  bis  account  against  the  county,  for  legal  servioee  ion* 
dered,  of  $450,  which  is  allowed  by  the  ooort,  and  oidered  that 
a  warrant  be  issued  for  the  amount" 

The  records  of  the  court  show  no  other  employment  of  Hef^ 
fernan  as  attorney  in  any  matter  for  said  county.  No  written 
eontraet  by  the  eoonty  with  Heffernan  was  made  and  filed. 
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Evidence  was  offered  by  defendant,  tending  to  prove  that  Hef« 
fernan  collected  no  taxes  and  performed  no  services  under  his 
emyloymenty  and  that  there  was  no  consideration  for  the  war- 
rant; this  evidence  was  admitted,  over  plaintiff's  objection* 
Plaintiff  was  a  purchaser  of  the  warrant  for  value  without 
notice  of  the  want  of  consideration. 

Instructions  were  asked  by  plaintiff,  to  the  effect  that  the 
order  of  the  county  court  auditing  and  allowing  the  claim  of 
Heffernan  for  legal  services  rendered  was  a  judicial  act  of  the 
court,  and  that  the  warrant  sued  upon  cannot,  under  the  plead, 
ings,  be  questioned.  This  instruction  was  refused.  At  request 
of  defendant  the  court  gave  an  instruction  to  the  effect  that 
if  the  warrant  was  without  consideration  plaintiff  could  not 
recover. 

The  proper  determination  of  this  case  depends  upon  whether 
county  courts  in  auditing  claims  and  ordering  warrants 
against  the  counties  act  in  a  judicial  capacity,  thus  giving  to 
their  orders  the  verity  and  conclusiveness  of  judgments,  or 
whether  they  act  merely  in  the  character  of  financial  or  ad- 
ministrative agents  of  the  counties  by  which  their  acts  entered 
of  record  have  simply  the  force  and  effect  of  contracts  which 
are  subject  to  impeachment  for  want  of  consideration. 

The  question  was  directly  passed  upon  in  the  case  of  Reppy 
V.  Jefferson  Co.,  47  Ma  68.  In  that  case  the  suit  was  against 
theooanty,  upon  a  claim  which  had  been  previously  presented 
to  the  county  court  for  allowance,  and  had  been  rejected.  It 
was  contended  that  the  action  of  the  county  court  in  rejecting 
the  claim  was  an  adjudication  of  the  matter  and  an  estoppel 
to  the  pending  suit  Bliss,  J.,  in  passing  upon  the  question, 
said  that  the  defense  was  wholly  untenable.  ^^The  county 
court  in  auditing  claims  against  the  county  is  but  its  finan- 
cial agent,  and  not  a  judicial  body.  It  represefits  the  county, 
and  in  the  numerous  prosecutions  against  it,  from  the  earliest 
times,  it  has  never  been  held  that  a  rejected  claim  was  re$ 
adjt^icaia/^  See  also  Marian  Co.  v.  PhiUife^  i6  Ma  76; 
Phelpe  Co.  v.  SitTiop,  46  Mo.  69. 

Onr  attention  has  not  been  called  to  another  case  in  which 
the  question  has  been  directly  passed  upon  by  this  court,  nor 
have  we  been  able  to  find  one,  though  expressions  are  found 
in  decitiona  inddentally  bearing  on  the  subject  which  do  not 
appear  to  be  entirely  in  harmony  with  the  foregoing  cases. 
Thus  in  Iniemational  Bank  v.  FranUin  Co.,  66  Ma  112,  27 
Am.  Bep.  961|  it  is  said:    ^'In  consequence  of  these  provisions 
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of  the  statatoy  it  follows  that  sach  warrant,  whether  drawn  on  a 
feneral  or  special  fund, —  fivr  the  statute  makes  no  distinction, 
— is  both  a  judicial  ascertainment  and  a  written  acknowledge 
ment  of  indebtedness  by  the  county.''  Also,  in  SuUe  ex  rd.  Wa^ 
kins  ▼.  Macon  County  Courts  68  Mo.  49,  Norton,  J.,  says:  ^*  Wo 
therefore  think  that  in  the  ascertainment  of  what  is  due  from 
a  county  and  the  fund  out  of  which  it  is  to  be  paid  (both  of 
which  must  be  determined  before  a  warrant  can  be  drawn) 
the  court  is  acting  judicially";  citing  the  case  against  Frank* 
fin  County,  Mif>m,  in  which  he  says  the  principle  is  fully 
enunoiated.  In  the  case  first  cited  the  court  adds  to  what  is 
quoted  the  significant  language  that  the  warrant,  when  issued, 
''is  to  aU  intents  and  purposes  the  promissory  note  of  tho 
county." 

The  judgments,  even  of  inferior  courts,  when  the  jurisdic- 
tional facts  appear  upon  the  face  of  the  proceedings,  are  not 
subject  to  collateral  impeachment  for  want  of  consideration 
of  the  matter  adjudicated.  The  judgment  is  conclusive  on 
that  question:  Jeffries  t.  Wrigktj  51  Mo.  220;  Smith  v.  Sime^ 
77  Mo.  269.  On  the  other  band,  a  non-negotiable  promissory 
note  is  merely  a  contract  between  the  parties,  and  when  sued 
upon,  is  subject  to  any  de&nse  that  may  be  interposed  in  a 
suit  on  any  other  contract  or  promise:  Smith  v.  Sima^  77  Mo. 
269.  So  it  is  evident  that  when  the  court  says,  in  the  Frank- 
lin County  case,  that  the  order  for  the  issuance  of  a  warrant 
is  a  judicial  ascertainment  of  the  amount  owing  by  the  county, 
it  is  not  meant  that  the  order  of  the  county  court  has  the 
o£fect  and  conclusiveness  of  a  judgment 

Again,  in  the  case  of  Oammon  v.  La  Fayette  Co,^  79  Ma 
226,  Henry,  J.,  says:  "  It  [referring  to  section  5388]  consti- 
tutes the  county  court  the  agent  of  the  county  to  audit  and 
settle  demands  against  the  county,  and  although  an  appeal  is 
allowed  to  the  circuit  court  from  the  rejection  by  the  county 
court  of  a  demand  against  the  county,  yet  in  the  first  in- 
stance it  is  not,  strictly  speaking,  a  suit  in  the  county  court." 
In  St.  Louie  etc.  R^y  Co.  v.  St  Louie^  92  Mo.  165,  it  is  said: 
*'  These  [county]  courts  are  but  the  agents  of  the  ooonties  in 
the  allowance  of  accounts.'' 

The  jurisdiction,  powers,  and  duties  of  oounty  ooosls  most 
be  limited  to  those  granted  and  defined  by  the  Iaw:  Slate  w. 
Harris^  96  Mo.  37.  The  constitution  giveB  tksm  jvuasdiotioD 
**  to  transact  all  county  and  such  other  bnsiness  as  may  Im 
prascxibed  by  law":  Sec.  86,  art.  6.    The  businass  mnttnrs 
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intnmted  fo  those  courtf  are  mimeroctB  and  of  great  rariety. 
In  8omo  matters  their  duties  are  nndoubtedly  judioialf  btit  in 
most  of  them  their  duties  cannot  be  so  classed.  In  matters 
in  which  they  act  judicially,  appeals  may  be  taken  from  theii 
final  determination  of  any  case:  ReT.  Stats.  1879,  sec.  1210. 

Among  the  others,  power  is  given  them  ^to  audit,  adjust, 
and  settle  all  accounts  to  which  the  county  shall  be  a  party.'' 
The  words  used  in  conferring  this  power,  "  audit,  adjust,  and 
settle,"  are  words  commonly  used  in  reference  to  settlement 
of  accounts  in  simple  business  matters,  and  do  not  imply 
in  any  respect  an  adjudication  of  a  controversy  between  the 
county  and  a  citizen. 

In  auditing  accounts  there  is  no  part  of  the  proceeding 
which  takes  the  form  of  a  judicial  proceeding.  *^  No  petition 
is  filed,  no  parties  are  summoned  to  answer  the  demand,  and 
no  issnea  are  triable  by  a  jury,  except  in  the  court's  discre- 
tion ••:  Gammon  v.  La  Fayette  Co.y  79  Mo.  225.  It  is  true,  in 
a  certain  sense,  they  act  judicially,  when  they  decide  upon 
claims  against  the  counties,  but  not  more  so  than  the  auditor 
or  financial  agent  of  a  corporation  or  firm  when  he  passes 
upon  an  account  presented.  It  is  true,  also,  that  the  right  of 
appeal  is  given  in  case  the  account  presented  against  the 
county,  or  any  part  thereof,  be  rejected:  Rev.  Stats.,  seo.  1216. 
This  appeal  is  specially  provided,  and  would  be  altogether 
onneceBsavy  if  the  rejection  of  an  account  constituted  a  judg^ 
ment.  Appeals  fW>m  judicial  determination  of  easea  are  pr<^ 
vided  fbr  by  another  section:  State  v.  Bollinger  Cb.,  48  Mo^ 
478;  SI.  Lorn  etc.  iPjf  Co.  v.  8t.  Lome,  93  Ma  108.  The 
statute  allbwmg  appeals  from  their  action  in  rejecting  ac- 
counts  could  only  have  been  intended  to  provide  a  convenient 
and  inexpensive  method  for  having  a  judicial  determination 
of  a  matter  about  which  the  parties  are  unable  to  agree. 
That  oould  hardly  be  called  a  judicial  proceeding  in  which 
the  agent  o€  one  party  aita  in  judgment  upon  iha  rights  of 
the  others. 

It  has  been  held  by  this  court  through  an  unbroken  line  of 
deeisions  since  the  case  of  Marion  Co.  v.  PhiUipa^  45  Ma  75, 
that  the  action  of  the  county  court  in  making  settlements 
with  county  oflScials  is  not  judicial,  but  that  in  such  cases 
the  judges  act  merely  as  the  fiscal  or  administrative  agents 
of  the  counties:  State  v.  Roberts^  60  Mo.  402;  State  v.  Roberta, 
62  Mo.  388;  Cole  Co.  v.  Dallmeyer,  101  Ma  57;  State  v.  Afc- 
Gomg!e,  101  Mo.  353;  20  Am.  St.  Rep.  609.    The  action  of 
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county  ooarts  in  auditiDg  aoooonts  is  giyen  no  more  nnctity 
by  ihd  law  than  that  exercised  in  making  eetUements  with 
coonty  officers,  and  their  orders  are  not  entitled  to  be  clothed 
with  superior  verity. 

We  are  not  nnmindfol  of  the  fact  that  the  courts  of  several 
states  have  held  that  the  acts  of  county  and  town  boardsi  to 
which  is  committed  the  duty  of  auditing  accounts,  are  judi- 
cial in  their  nature,  and  when  within  their  jurisdiction  have 
the  conclusiveness  of  judgments:  2  Black  on  Judgments,  seo. 
532,  and  authorities  cited.  As  all  such  boards  obtain  their 
power  and  jurisdiction  from  the  laws  of  the  states  creating 
them,  the  decisions  in  each  state  must  necessarily  depend 
upon  the  pecuUaritiee  of  such  laws,  and  the  policy  of  the  state 
in  making  them. 

We  are  well  satisfied  that  the  protection  of  the  public  from 
the  mistakes,  carelessness,  incompetency,  or  misconduct  of 
public  auditing  boards  is  best  subserved  by  an  adherence  to 
the  rule  which  has  been  adopted  in  this  state,  and  followed 
so  many  years.  We  do  not  think  by  the  decision  in  the  Ma* 
con  County  case,  68  Ma  49,  that  a  change  of  the  rule  waa 
intended.  No  reference  to  former  contrary  decisions  was 
made;  the  decision  was  not  necessary  to  the  conclusion 
reached,  and  the  authority  upon  which  it  was  made  was  en- 
tirely consistent  with  former  rulings,  and  was,  we  think, 
wholly  misconstrued.  Our  conclusion  is,  that  the  Judges  of 
the  coanty  court,  in  ordering  the  warrant  sued  upon,  were 
simply  acting  as  the  financial  agents  of  the  county,  and  the 
warrant  has  no  more  force  or  tttect  than  the  promissory  note 
of  the  county,  if  authorised,  would  have,  and  waa  aabjeot  to 
the  defense  of  a  want  of  consideratioo. 

Judgment  affirmed. 


Ooinns— Oomrrr  Oovaas— Mnnsmua  Acia.— Ownity  eswK  iai|^ 

praring  oflldil boodi,  mIIb s Bdnirtirial,  Mid bo# in s  Jadidal, MpMi^»  •• 
tlw* parol eTidMMM may  U admitled to ibow thftk  tha oowllyid Ml kaowl. 
•dge  that  th*  nam*  of  ooo  of  tho  niretiMOii  an  official  bond  bad  baan  ataaad 
without  the  knowledge  or  oonaent  of  tha  other  aaretiea:  8t<U$  t.  MeO<migl% 
101  Ma  8S8;  20  Am.  St.  Rep.  609.  A  oonnty  ooart  oannot,  eren  by  ordav 
entered  of  record,  ratify  the  Toid  acta  of  one  of  ita  offloera:  HMtttmrg  r»  SL 
FranraU  Ob.,  100  Mo.  SO.  In  the  exerciaa  of  ita  original  Jniiadiotioa^  th« 
aonnty  ooart  baa  anperviaioa  of  coonty  roada,  bat  tha  circoik  conrt  wm^ 
correct  its  errora:  Be^  t.  Oiadpama§  Oo,,  20  Or.  147. 
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— >Tki  BiaanuL  BznnncB  cva  Oobtobatmv  tm  Thon 
ouunniv  si  Gaubd  di  Qunnov  in  a  willitiril  proontdim 
gmiATrewL  ~  A  Trabsixe  ov  Pbofbbit  to  ob  nr  a  Oobfokatiov  bs 
VaiOM  wiU  Im  h«ld  nUid  and  binding  agunit  nil  ptnons  •zctpt  Um 


Fabol  Snrairoa  n  ArananBU  to  Show  nuv  Bom  FAtaam  10  am 
Aoiiov  Claim  tbbovgh  a  Oomfov  Souaon  ov  Tetul 

* — Comiov  Somtcni  or  Trl&  —If  bolh  parfeiM  to  mi  notion 
olum  to  bar*  dorhred  tiiU  fran  tho  lomo  ponon,  naithcr  is  loqnirid  to 
■how  titU  in  Ida. 

PonnMiov  WovmnED  vtom  Kebtamm, — Hio  powiMion  of  oo> 
tumiinoiii  praprioton  nndar  n  nditeka  or  ignonnMof  tii«  tmo  lino^  and 
wHliont  intanding  todaiin  bqrond  11^  wiU  not  work  n  diiaaiiin  in  faror 

B.  U.  Maasey  and  Eihelhert  Ward^  fiyr  the  sppdlani^ 
Goocb  and  Oravem^  and  J7.  S.  HowMf  for  tbo  respondent 

THOXABy  J.  This  is  Bn  Bction  in  ejectment  for  a  strip  of 
land  in  lots  81  and  84,  block  2,  of  the  city  of  Springfield, 
fhmting  18}  inches  on  College  Street,  and  running  back  285 
Ibei.  Tbe  petition  is  in  the  nsnal  form,  and  the  answer  is  a 
general  deniaL  Judgment  went  against  plaintiflTsi  and  they 
appeaL 

PlaintifRi  read  in  erldenoe  deeds  as  follows:  1.  A  deed 
llrom  D.  C.  Dade  to  the  Springfield  Hotel  Company,  dated 
Mareh  98^  1870,  oonToying  to  it  a  strip  of  land  off  the  west 
Bide  of  said  lots  81  and  84,  fronting  120  feet  on  said  College 
Street,  and  running  back  to  (be  south  line  of  said  lot  84; 
S.  A  deed  of  trust  executed  by  the  Springfield  Hotel  Com- 
pany,  dated  September  6, 1871,  conveying  the  same  property 
lo  Charles  Sheppardy  trustee,  to  secure  the  payment  of  the 
sum  of  eighteen  thousand  dollars  to  the  ceHiU  fm  irtut 
named  therein;  8.  A  deed  from  Sheppard,  trustee,  under  said 
deed  of  trust,  dated  September  9, 1872,  ccmveying  the  same 
property  to  Crenshaw^  Keet,  Doling,  Bobertson,  and  Jones; 
4.  Intermediate  deeds  from  these  parties  down  to  plaintiffs. 

Piaintiflii  also  read  in  evidence  articles  of  incorporation  of 
the  Springfield  Hotel  Company,  dated  March  4, 1870,  which 
conformed  in  every  particular  to  the  requirements  of  se<y 
tions  1  and  2  of  article  8  of  chapter  87,  Wagner's  Statutes  of 
Missouri,  but  no  certificate  from  tbe  secretary  of  state  declar- 
ing this  company  a  corporation  was  shown.    By  these  articles 


of  incorporation  a  board  of  directors  of  tbo  oompanj  was  ap- 
pointed to  manage  its  oODOsms. 

The  evidence  tended  to  shoir  Airtfaer  that  a  hotel  known  as 
fhe  Metropofilan  was  erected  on  this  property,  the  eastern 
wall  of  which  was  boilt  18]  inches  west  from  the  eastern  lina 
thereol 

On  April  5, 1870,  said  Dade  conyeyed  to  Jones,  ITllnMUi,  and 
Robertson  a  strip  of  land  in  said  lots  fronting  twentj  feet  on 
said  College  Street,  and  running  back  to  the  south  line  of  said 
lot  34,  and  acQoining  the  prcpertf  eonvejed  to  the  hotel  com- 
pany  on  the  east  In  1877,  this  strip  of  twenty  feet  was  sold 
in  partition  to  Lndwig  nUatan,  one  of  tiie  defendants  in  Udm 
ease.  This  constitnted  the  title  of  defendants.  The  conTCj- 
ance  of  Dade  to  Jones,  Ullman,  and  Robertson,  and  the  parti- 
tion sale  to  Ullman,  were  proved  by  parol  without  objection. 
It  appears  from  the  evidence  that  Dade,  and  those  under 
whom  he  claimed  title,  had  had  possessioa  of  said  lots  81  and 
34  from  1853  to  the  time  of  the  conveyances  of  1870  to  the 
hotel  company,  and  to  Jones,  Ullman,  and  Robertson;  that 
the  hotel  company  and  its  grantees  have  had  possession  of  ttio 
property  conveyed  by  Dade  to  said  company  ever  since  1870. 

As  to  the  possession  of  the  strip  of  twenty  feet,  Ullman, 
being  ealled  as  a  witness  by  plaintifib,  testified  as  follows:  — 

By  defendants:  *'  Q.  I  will  ask  you  if  you  were  not  in  poo- 
session  of  that  sane  ground  that  Mr.  Massey  asked  you  about 
more  than  ten  years  brfore  the  commencement  of  this  suit  in 
March  28, 1887?    A.  O,  yes;  I  was. 

'*  Q.  If  you  were  in  possession  of  that  ground  oonHnnoariy 
from  March  1, 1887T    A.  I  was  in  possession. 

^Q.  And  olaiming  it  as  your  ownf  A.  My  own;  yeSi 
sir." 

By  pfaontin:  ''Q.  How  were  ytm  in  possession?  A.  I 
owned  the  honse  and  lot.  I  bought  it  We  bought  it  from 
Mr.  Dade,  and  I  eontroUod  it  for  the  others, — fer  Mr.  Jones,  who 
owned  one  third,  and  Mr.  Robertson,  who  owned  one  third, 
and  I  controlled  it  fer  them,  and  a  sale  look  place  by^  parii* 
tion,  and  I  bought  it  under  that  sale. 

^'  Q.  How  many  feet  did  you  buy?  A.  Twenty  feet  I 
bought  between  the  hotel  and  Mr.  Dade's  lot,  where  Mr.  Ford 
is  now. 

*^Q.  How  many  feet  is  there  between  the  hotel  and  lb; 
Dade's  lot?    A.  I  believe  there  is  twenty-one  feel 

^  Q.   At  the  time  you  bought  that  lot  at  the  partition  sale. 
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what  waa  tlieM  on  the  lot?    A.  Thene  wai  a  aign-boftrd  Mroas 

«lMWlldAl0t 

**  Q.  Was  there  anything  elae  on  the  lot?  A.  Then  were 
•ome  boxes  thete,  and  some  old  wagona,  and  some  salt-bar* 
fola  agaust  the  hotel  side.  There  was  a  house  on  the  baek 
ftat  of  the  aUey,  285  feet  from  the  front  The  bill-board 
leaebed  from  the  waU  of  Dade's  building  to  the  hotel  wall, 
and  remained  there  eontinuooslj  till  I  began  to  build  in  188S 
or  1888. 

''Q.  HaTe  yon  lived  here  eontinuouslj  auiee  1877?  A. 
No»  I  moved  to  Cleveland,  Ohio,  in  1881,  and  lived  there.siz 


^  Q.  How  do  you  know  that  faill-boaid  was  up  there  all  the 
timaf  A.  I  came  here  once  or  twice,  sometimes  twi)  or 
three  times  a  year,  and  I  saw  it  there. 

^  Q.  Are  you  positive  now  that  that  bill-board  stood  tf  ^ere 
aU  the  time?    A.  Yes/' 

By  defendants:  '^Q.  Did  Mr.  Dorsey  build  a  platjbrm 
aeross  there  in  the  spring  of  1882  for  agricultural  implements? 
A.  Yes. 

''Q.  Ain't  you  mistaken  about  it  remaining  there  until 
JOQ  commenced  to  build?  Was  n't  it  torn  down  when  the 
platform  was  put  there?    A.  Yes,  sir." 

It  is  not  proven  in  so  many  words,  but  the  inference  from 
the  evidence  is,  that  defendant  Oilman  took  actual  posses* 
aion  of  the  strip  of  18}  inches  of  land  in  1882  or  1888,  when 
he  commenced  to  build  on  his  property.  Defendant  UU- 
man  also  testified  that  he  never  heard  of  plaintiff's  claim 
to  the  disputed  strip  till  he  built  his  house.  This  is  sub- 
stantially the  evidence  as  presented  by  the  plaintiffs,  and 
upon  that  the  court  instructed  the  jury  that,  under  the  jplead- 
faigB  and  evidence,  the  plaintiffs  could  not  recover,  and  this 
presents  the  only  question  tar  decision. 

In  support  of  the  ruling  of  the  trial  court,  defendants  urged 
that  plaintifb  failed  to  show  title  to  the  strip  of  land  in  dia- 
pute,  —  1.  By  failing  to  show  title  in  Dade;  2.  By  failing  to 
ehow  that  the  Springfield  Hotel  Company  was  a  duly  incoi^ 
porated  company;  and  8.  By  showing  that  defendants  had 
acquired  the  tiUe  to  it  by  adverse  possession. 

Per  cofUraf  the  plaintiflb  contend  that  the  corporate  ezis^ 
ence  of  the  hotel  company  and  the  deeds  to  and  from  it  can- 
not be  called  in  question  in  this  collateral  proceeding;  that 
as  both  parties  claim  title  to  the  land  fix>m  Dade, — a  common 
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Boaroe, — Chqr  w«re  not  required  to  show  title  In  Uiii,  and  the 
OTidenoe  doee  not  show  that  defendants  had  acquired  the  title 
by  adyerse  poeeesnon. 

1.  Section  1  of  article  8,  chapter  87,  Wagner's  Statntee  of 
Miseoori,  anthoriied  the  incorporation  of  a  hotel  eompanj, 
and  the  company  in  question  haying  been  formed  ie  faeU^ 
and  having  assumed  to  act,  and  having  acted  as  a  corpora* 
tion  de  /octo,  its  corporate  existence  cannot  be  called  in 
question  or  tested  in  a  collateral  proceeding  like  this:  2  Mora* 
wets  on  Private  Corporations,  sees.  776-778;  Oranby  M.  A  8.  Co. 
T.  BkhardSy  96  Mo.  106.  And  it  is  well  settled  that  a  transfer 
of  property  to  or  by  a  corporation  de  facto  will  be  held  bind* 
ing  and  valid  as  against  all  parties  except  the  state:  2  Mora- 
wets  on  Private  Corporations,  sec.  763;  Thompson  v.  Candor^ 
60  111.  244;  Hudson  v.  Green  HiU  eU.  Corporation,  118  DL  618^ 
Wait  on  Insolvent  Corporations,  sec.  22. 

2.  The  contention  of  defendants  that  plaintiffb  were  re- 
quired to  show  title  in  Dade,  in  order  to  recover  in  this  case, 
is  not  tenable.  Defendant  Ullman  testified  that  he  claimed 
title  to  the  property  by  and  through  Dade.  It  is  true,  the 
fact  that  he  claimed  through  Dade  was  shown  by  parol;  but 
in  the  first  place,  there  was  no  objection  to  this  mode  of  proof; 
and  in  the  second  place,  if  there  had  been,  it  ought  to  have 
been  overruled;  for  it  was  expressly  ruled  in  the  case  of 
Smith  V.  Lindseyy  89  Mo.  76,  that  a  common  source  of  title 
may  be  shown  by  parol.  It  being  shown  that  both  parties 
derived  title  from  the  same  person,  plaintiffs  were  not  re- 
quired to  show  title  in  him. 

8.  This  brings  us  to  the  question  of  the  statute  of  limita* 
tions.  This  is  evidently  a  contest  between  coterminous  pro* 
prietors  as  to  the  boundary  line  between  them.  Plaintiffs' 
evidence  tended  to  show  that  the  conveyance  by  Dade  to  the 
hotel  company  in  March,  1870,  covered  the  disputed  strip  oi 
l.md,  and  that  while  defendant  Ullman  did  not  pretend  he 
had  bought  more  than  twenty  feet  frontage  on  College  Street^ 
he  had  at  the  time  of  trial  possession  of  and  claimed  title  to 
at  least  twenty-one  feet.  The  evidence  is  indefinite  in  regard 
to  his  possession  of  the  disputed  strip.  We  take  it,  however,, 
that  there  was  evidence  that,  prior  to  1882,  there  were  bill- 
boards on  defendants'  land  extc;nding  to  the  hotel  building^ 
Wheth^  these  bill-boards  were  there  ten  years  prior  to  the 
institution  of  this  action  does  not  clearly  appear.  In  1882, 
Dorsey,  by  permission  of  defendants,  built  a  platform  for  agri* 
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•nltiiral  Implements.  This  ^platform  extended  up  againsi 
the  hotel  building.^  When  this  was  put  up  the  bill-boards 
were  taken  down.  In  1882  or  1888,  defendant  Ullman  built 
a  house  on  his  property,  and  then  unquestionably  took  actual 
possession  of  the  disputed  strip  of  land.  If  the  trial  court 
sustained  the  demurrer  to  the  evidence  because  it  was  proved 
that  defendants  had  acquired  title  to  the  property  in  contro- 
versy by  adverse  possession,  it  committed  error. 

We  deem  the  evidence  of  defendants'  possesBion  of  the  dis- 
puted strip  very  weak  indeed,  and,  beyond  any  controversy, 
it  was  not  so  cogent  that  the  court  could,  as  a  matter  of  law, 
declare  to  the  jury  defendants  had  acquired  the  title  by 
adverse  possession;  for  if  the  demurrer  to  the  evidence  was 
sustained  on  this  ground,  that  is  what  the  court  had  to  do. 
And  again,  there  was  no  evidence  that  defendants  intended  to 
claim,  or  did  claim,  beyond  their  true  line.  ^  The  possession 
of  coterminous  proprietors  under  a  mistake  or  ignorance  of 
the  true  line,  and  without  intending  to  claim  beyond  the  true 
line,  will  not  work  a  disseisin  in  favor  of  either":  Crawford 
▼•  ilAmss,  108  Mo.  88.  Plaintiffs'  evidence  showed  a  prima 
faeie  right  of  recovery,  and  the  court  erred  in  sustaining  a 
demurrer  to  it 

The  judgment  is  reversed  and  the  cause  remanded* 

OoaroBAnoiis— LsoALirr  erXzBniroa— Oollatssal  Attack. —The 
kfAlitjr  <d  th«  organiMitioii  of  a  nflroad  corporation  oannot  be  attaoked  in  a 
•eOateral  prooeedings  Ooodrick  v.  MegnoUk,  81  IlL  400;  S3  Am.  Dee.  240l 
■ad  ante.  One  wIm  ezeontes  a  aoie  payable  to  a  eorporatioa  eannot  deny 
iti  eiiif  01  at  that  tioMx  Jcmt  v.  Bamk  i/Temn.,  S  B.  Hon.  122;  4S  Am. 
'Omk  Ua,  sad  nola.  See  estended  note  to  HUdreik  r.  McInOrt^  1 9  Am.  Dee. 
91.  Hm  1es>Hlj  of  tiM  ofganintion  and  existence  of  a  corporation  de  fokdo, 
■ad  hi  pofver  to  held  and  eonrej  property,  cannot  be  collaterally  drawn  la 
VMitieM  tasNfaiVV.  JWimt,  SS  K.  K  572;  OfUarto  «fc.  Bank  v.  TStibdta^ 
HI  Qd.  Ml  Jbodk  v.  O^T  ««c  Ox,  M  Fla.  S50. 

OoaroaAxnas— PowsB  io  Taxi  aitd  TsAHsna  PaopiaTT.— Aeerp^ 
ittiea  eaa  make  a  valid  lale  of  its  real  and  personal  property:  SiaU  v.  WeaU 
•Hkifk,  Omai  Oa»  dO  Kan.  9S;  10  Am.  81  Rep.  166,  and  note;  Wm/M  v. 
IforaMKOa  ela  Ooi,  7SIow%  666;  2  Am.  St  Rep.  263,  and  note.  At  coin* 
mon  law,  setpcrattons  have  a  legal  capacity  to  take  tbe  fee  to  realty:  Fag$  t. 
BdnAerg,  40  Y%.  SI;  94  Am.  Dec.  878,  and  note;  In  ft  McOram,  111  N.  T. 
16;  KmiaU  v.  BUkif^  76  Mieb.  634.  Whether  a  corporation  bas.ezoeeded 
its  powera  in  accepting  a  deed  to  real  estate  can  only  be  raised  by  the  statei 
Mngam  v.  JfcArtif ,  96  Ha  349. 

LiSAL  TrrLB  lo  Lavd  oakhot  vm  Pbovbd  bt  Parol  Bvidshcb  in  aa 
lotion  of  ejectmentt  Kirhpaki(k  r.  Olark.  182  IlL  342;  22  Am.  St.  Rep.  Sll, 
indnote. 
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Ejigtmxnt  —  Common  Soubcx  of  Titli.  — If  both  parties  in  ejeotoMiift 
flfadm  onder  oommon  title,  it  ia  enfficient  to  show  a  deriTatire  title  from  Hbm 
eonunoii  gnutor  without  proTing  hie  title:  Merchant^  Bamk  r,  Hmrk/m,  9# 
Mo.  483}  93  Am.  Deo.  286,  and  note;  Doe  t.  Dmgan,  8  OhiOb  87;  81  Am.  Deo. 
48%  and  note;  Bkkopj,  TnuU^  85  Ala.  376;  Oloner  r.  TUmM,  76  Tez.  608. 

PoflsiaBiOH  Takmm  and  Hxld  through  Iovobakcb  or  MiaTAK& — Not 
only  are  the  anthorities  conflicting  in  respect  to  the  effect  of  a  possession  of 
real  property  taken  and  held  through  a  mistake  as  to  the  trae  loeation  of 
the  boundary  line,  but  the  decisions  made  in  tte  same  state  are  aometimeito 
if  not  in  oonfliot  in  their  statement  of  the  logal  principles  to  be  applied, 
difficult  to  reconcile  when  they  apply  such  principles  to  the  existing  faots. 
In  truth,  the  statement  of  the  rale,  as  expressed  in  the  principal  case  and 
others,  necessarily  leads  to  doubt  and  diffieulty  in  its  application.  It  la 
there  said  that  possession  under  a  mistake  or  ignorance  ol  the  tme  line^ 
without  intending  to  oUim  beyond  it^  will  not  work  a  disseisin.  Bul^ 
beoanae  of  his  mistake  and  ignorance,  the  party  taking  possession  has  no 
intent^  unless  it  is  an  intent  to  take  and  hold  his  own  land.  He  does  not 
know  that  there  is  any  question  about  the  line,  and  therefore  he  never  con- 
siders, or  forms  any  intent  whatever  respecting,  what  he  will  do  when  ho 
flads  out  that  be  has  taken  possession  beyond  that  line.  Bach  intent  as  ho 
has  ia»  nndonbtedly,  to  hold  the  land  of  which  ho  poesesses  himself;  but  it 
is  an  intent  arising  from  mistake  and  ignorance,  and  when  they  are  subee- 
quently  discovered,  the  tme  question  is,  whether  the  intent  arising  from 
his  belief  in  one  state  of  facts  shall  be  applied  when  an  onttrely  different 
stale  of  facts  is  mads  ta  appear. 

The  first  Amerioan  case  in  which  thk  question  arose  was  a  writ  of  entry 
for  a  oertain  lot  4,  of  part  of  which  the  defendant  had  taken  possesion 
under  a  oonveyance  to  him  of  the  adjaoent  lot,  Ko.  8.  After  this 
of  possession,  a  oonveyanoe  of  lot  4,  under  wfaieh  plaintiff  claimed, 
made,  and  the  defendant  insisted  that  because  of  his  adveree  poaMosion 
wImu  such  conTcyanoa  was  made,  it  must  be  regarded  as  void,  and  as  Toal> 
ing  no  title  in  the  plainti£(  who  claimed  under  it;  but  the  couiti  in  dia- 
pooing  of  this  question,  said:  "It  is  further  contended  that  as  to  the 
premises  for  which  a  verdict  has  been  returned  for  the  demandanti  ha  haa 
made  out  by  the  evidence  no  title  thereto;  inasmuch  as  hia  grantor^  ai  it  la 
iasistedy  at  the  time  of  the  aiaoution  of  the  dead  by  him,  waa  diasaised  of 
tlua  part  of  the  land  by  tha  tenant,  and  that  therefdta  nothing  passed  by 
the  deed.  Ihc  tenant  has  no  title  to  any  part  of  lot  No.  4^  nor  does  ho 
piatend  to  hava  any.  Ha  ia  tte  owner  of  Ka  8;  and  ha  daias  and  da- 
fsnds  tha  premissa  in  dispute  as  part  of  that  lot.  If  thcj  are  aa  part  af 
that  lot|  his  claim  is  plainly  founded  in  mistake.  If  tha  owner  of  a  parcel 
of  land,  through  inadvertency  or  ignorance  of  the  dividing  Cue,  includes  a 
part  of  an  adjaoent  tract  within  his  indosure,  this  does  not  operate  a  die* 
seisin,  so  as  to  prevent  the  true  owner  from  conveying  and  passing  tha 
same  by  deed**:  Bfvwm  ▼.  Gay,  3  GreenL  126.  See  also  Ron  v.  Chuid,  8 
GioenL  212. 

In  the  cases  just  cited,  the  poeseesion  had  not  been  continued  a  sufficient 
length  of  time  to  create  a  prescriptive  title;  but  in  subsequent  oases  deter- 
mined in  the  same  state,  the  defendants  had  been  in  possession  more  than 
twenty  years,  but  less  than  twenty  years  after  they  knew  that  the  line  to 
which  their  possession  extended  was  beyond  the  true  boundary  of  their 
Imid;  but  as  in  eaoh  instance  the  possession  taken  was  under  a  deed,  and 
as  there  was  no  evidence  that  either  claimed  when  he  took  possession  anj 
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bad  BO*  inehid^d  in  Ui  4m4,  Us  poHMdMi  WM  bdd  anil*  %t  i4Tiii% 
And  tbarafora  not  to  npport »  eUim  of  titlo  by  proMiiptioiit  Woremkr  ▼• 
Xon(  M  Ma  206;  06  Am.  Doo.  456;  Doww.  MeKmm^.  64  Mb.  118. 

Ja  ooTonl  other  omw  in  whioh  the  qaottion  has  ariion  oonoluionB  w«n 
roaohod  ia  harmoiiy  with  tiMMO  wiataiped  1)j  the  caaeo  laat  oited.  It  iq^ 
pean  to  be  a  £ur  result  of  the  deoieioiw  wgKm  this  aide  of  the  qveatUm  to 
Bay  that  whenever  a  person  proceeds  to  take  posaeaaion  of  a  traot  of  land 
which  has  been  cosTeyed  to  hiai,  and  in  so  doing  he  indndea  withm  his 
poaaeaaioa  and  snhaeqnently  hohls  a  portion  of  tho  ad jaoent  traet^  and  it 
appears  probable  that  hia  taking  posaeaaion  of  the  strip  not  belonging  to 
him  arose  through  his  ignorance  or  mistalre  with  raapect  to  liis  bonndary» 
then  tbat  though  he  believes  and  daima  that  all  the  land  of  whieh  ho  is 
posaotsed  is  hii,  and  intends  to  ezdnde  all  persons  therefron^  yet  that  his 
poeseasion  is  not  adTerse,  as  against  the  ownw  of  the  strip  of  which  he  has 
taken  possession,  nntil  the  true  boandary  line  is  aseertained,  and  he  for 
the  firat  time  haa  an  <^portnnity  of  determining  whether  he  will  hold  and 
adversely  possess  land  which  he  knowa  not  to  he  included  within  the  boun* 
daries  of  the  conveyance  under  which  his  entry  was  originally  made:  Ombe 
▼.  WeUB,  34  lowa^  148;  CktUi  r.  BtOkr,  8  Humph.  447;  Howard  T.  Bud^t 
29  Ga.  152;  74  Am.  Dec.  58;  Gilariit  v.  McLaughlin,  7  Ired.  310;  BfXftm  ▼• 
Coekerell,  33  Ala.  38;  Bm^meU  v.  BmM,  39  Yt  679;  Wood  v.  WiOard,  37 
Vt.  377;  86  Am.  Dec  716;  Skimar  v.  Crawford,  64  Iowa,  119;  MilU  T. 
Petmy^  74  Iowa,  172;  7  Am.  St  Rep  474;  McDonald  t.  Fox,  20  Nev.  364; 
Saxtain  T.  MandUon,  12  Tex.  719;  62  Am.  Dea  624.  SheUi  ▼.  Hale^,  61 
Gal.  167«  is  apparently  in  aocord  with  tho  foregoing  aathoritiea,  bnt  is  diffi* 
calt  to  reooaoUe  with  Orimm  ▼•  Ourlqf,  43  Gal.  260,  nowhere  directly  over- 
ruled. 

The  major  portion  of  the  decisions  in  Missouri,  indloding  that  in  the  prl^« 
sipal  eaae,  appear  to  ns  to  be  in  harraeay  with  the  rule  Just  stated:  Orauiford 
▼.  Ahnu,  103  Mo.  88;  SL  Uuk  Umhk  v.  McOmie,  28  Ma  481;  KnomUon  v. 
SnM,  36  Mo.  607;  68  Am.  Dec  152;  Homk  v.  JMfoeii,68  Mo.  S4;  JTesa  v. 
iffcAaaef^,  92 Mc  616;  Tammy.  Kelhgg,  4»  Ido.  116;  Schadw.  Skarp^WWi. 
678;  JTrtfsr  v.  MUnrn-.  99  Mo.  146;  17  Am.  St.  Rep.  649;  but  there  is  one  de- 
aisBon  in  thsi  state  whioh  we  know  act  how  to  harmonise  with  the  othem: 
Ook  V.  Parktr,  70  Mo.  372.  It  apparently  proceeds  upon  the  principle  that^ 
thoagh  the  possession  was  taken  by  miatake  aad  held  in  the  belief  that  the 
land  of  whieh  it  was  taken  waaall  within  tho  boundariea  described  in  the  con* 
▼eyanoe  aadar  which  the  entry  waa  aade»  yet  that  it  muat  be  deemed  advene, 
Miloai  it  farther  appeani  that  there  waa  an  intention*  ahould  any  mistake 
be  diaeovered,  to  snrremder  whatever  had  been  held  under  anch  miatake.  Of 
aeiiiee  thia  exception,  if  aastained»  muat  deatroy  the  role,  or  at  least  render 
It  inapplicable  to  all  caaea  likely  to  arise,  lor  it  eaonofe  be  expected  that  one 
whahsui  ikeld  uader  a  mistake  and  whs^  apon  the  mistake  being  discovered, 
•till  endcai'ofa  to  b«Ud  under  a  claim  tbat  he  haa  in  the  mean  time  acquired  a 
ipreecriptive  titli^  will  admit  that  when  he  took  possession,  believing  he  was 
taking  only  his  own,  he  formed  an  intention  to  afterwarda  give  up  such 
parts  aa  should  be  found  to  belong  to  another.  Thia  deciaion  alao  seems 
not  to  accord  with  the  presumption  usually  indulged  in  respect  to  the  hold- 
ing of  landa.  The  presumption  to  which  we  refer  is  one  incorporated  in 
many  of  the  statutes  of  limitation,  and  which  we  think  ia  generally  im* 
plied,  whether  stated  in  direct  terms  or  not,  and  is  to  the  effect  that  poeaee* 
sion  ia  alwaya  presumed  to  be  held  in  subordination  to  the  legal  title.  By 
reason  of  this  presumption,  the  mere  holding  of  the  lands  of  another,  how- 
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iMKf  eonthned,  li  not  ralldeat  CTidanee  «f  tftle  bj  pmoriptioB*  Iwl 
ttost  Im  aided  liy  other  testimooy^  from  whioh  tlio  infomioe  amj  r—aoBfcbly 
ke  drawn  that  aaoh  posaenion  waa  maintainad  in  hoatfli^  to  tha  titia  ol  Hm 
tma  owner.  The  presamption  oaght  to  apply  with  apeoial  fofoe  when  it 
appeara  probable  that  posaeaaion  of  landa  adjacent  to  a  bonndary  line  waa 
taken  through  ignorance  or  inadTertenoe^  and  maintained  without  thooghl 
of  diaseiaing  the  owner. 

Of  eonrse  the  deoisiona  asserting  that  poeseaalon  taken  and  held  uiu 
der  a  mistake  of  the  bonndary  line  ia  not  adreree  mnat  proueed  npon  ttia 
groond  that  before  the  possession  oan  be  adreree  there  mnat  aziat  an  intent 
to  disseise  the  owner;  that  whateyer  ia  done  aoddentally  or  ignorantly 
eannot  be  aocompaoied  with  such  an  intent,  and  finally,  that  when  an  entry 
b  made  under  a  deed,  and  ia  attempted  conformity  to  il^  it  cannot  be  pra- 
aumed  that  he  who  enters  under  it  intends  to  defend  and  maintain  his  entry 
when  ahown  not  to  be  supported  by  his  deed.  If  these  grounds  or  aasnmp- 
tions  can  be  maintainedy  it  ii  difficult  to  escape  the  eondusiona  whioh  liaT« 
been  drawn  from  them.  But  their  eoundneaa  ia  by  no  meana  oonoeded. 
It  may  well  be  held  that  it  ia  not  the  intent  to  disssiae  another,  but  the  in* 
tent  to  possess  for  himself  and  as  hie  own,  which  makea  the  entry  on  ihm 
lands  of  another  a  disseisin;  that  the  reasons  which  inflnenoe  the  entry  ara 
not  material,  prorided  it  was  made  under  a  daim  of  ownarahip  and  oontinned 
in  a  belief  in  ita  rightfulness,  or  with  the  intention,  whether  it  is  ri|^tful  or 
not,  to  maintain  it  against  all  persons.  Henoe  the  deeisiona  whioh  aflhrm 
that  the  posaesaion  beyond  a  boundary  line,  though  it  waa  tiken  through 
miatake  or  ignorance,  will  anpport  a  plea  of  tha  atatnte  of  limitations  aad 
create  a  title  by  prescription  are  not  less  numerous  nor  reaaonable  thaa 
thoae  sustaining  the  contrary  conclusion:  French  t.  Pearti,  8  Conn.  439;  SI 
Am.  Dea  680;  Metcaffe  t.  MeOukhtn,  60  Miss.  145;  Bepmmr^.  OarU,  SI  Minn. 
81;  SweUenham  t.  Ltary,  18  Han,  287;  Mode  t.  Lon^  64  N.  0. 488;  Fetmr 
T.  Thoman,  17  Ohio  St  180;  91  Am.  Dee,  122;  Bameep  r,  Olemtift  46  Minn. 
401;  22  Am.  St  Rep.  736;  Smith  t.  McKay,  30  Ohio  8t  418;  Levy  t.  Terffo^ 
85  Neb.  764;  13  Am.  St  Rep.  525;  Tex  r.  P/mg,  24  Nebu  666;  8  Am.  81 
Bep.  231;  Caujleld  r.  Clark,  17  Or.  478;  11  Am.  St  Rep.  845.  Still  tha  rule 
in  many  of  theee  decisions  is  stated  in  terms  so  qualified  aa  to  make  ita  ap* 
plication  difficult  in  many  instancee.  Thia  qualification  appeara  to  require 
Bome  special  showing  that  the  holding  beyond  the  bonndaiy  line  waa  with 
intent  to  disseise  the  owner,  and  not  a  mere  holding  for  oonTonienee  until 
the  boundary  could  be  more  accurately  ascertained.  In  many  caaes^  from 
tha  death  of  odo  who  ffarst  took  posaesaion  beyond  tha  boundary,  or  from 
aome  other  eause,  it  ia  impossible  to  furnish  any  direet  eridenoe  of  tha  in- 
tent with  which  anch  poesession  waa  originally  taken  or  anbaequenUy  held. 
When  such  is  the  fact,  it  ia  impoesible  to  affirm  with  oonfidenee  whetiier,  in 
the  oourta  whose  decisions  have  last  been  cited  abore,  the  intent  to  hold  ad* 
Tersely  will  be  inferred  or  not  from  the  mere  fact  that  a  atrip  adjacent  to 
ike  boundary  line  hae  been  possssssd  and  used  in  the  same  manner  aa  tka 
poaisasoff  used  the  oontiguoua  traet^  the  title  to  which  waa  Taatad  in  Um 
Iwyond  controreray. 
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pus  Vmooxit  WKk} 
JwMBnoRi^-Jinuniioiiinr;  —  Whiv  Autfwi  cv 

iWM^  It  nun  Oowobi^  at  ImmI  MbstealiAnj,  W  «h»  feq«iiiBMili  «l 

InwioHTi — JuuBDionov.  —  Li  DBmionira  hhjthjmi  ▲  Oona  ma» 
JjnssDvmom  to  Bimdib  a  Judombht^  Um  whoU  vMotd  nul  U  in* 
■paoted;  and  if  tiM  judgment  itodf  deobiM  tlw*  tha  difmdUn\  «boa|^ 
do^  Mrred  with  prooeat  of  •ammon%  oornaa  nol^  bat  makaa  dafeoU^  bvl 
the  ratam  f oond  in  the  reoord  ehowa  a  lerrioe  whieh  ia  inaoAeient  and 
nnanthoriaad  by  Uv»  the  Jadgmant  mnat  be  diaragardad  aa  Toid. 

JoMXBm — JuBifDiDnov. — BnoRAU  ni  a  JuDQmnr  nv  tbi  SmfM 
€V  Pnoam  are  deemed  to  lefer  to  the  kind  of  aameo  ahowa  hf  othav 
parte  of  the  foeocd. 

Oid§an  and  Oideon^  for  the  appellants 
Jam€$  IL  Vattghanf  for  the  respondent. 

Macfablams,  J.  Ejectment  to  reoomr  a  tract  of  land  in 
Christian  County.  The  answer  admitted  the  possession,  and 
denied  all  other  fiscta. 

The  land  was  entered  by  plaintiff,  which  he  showed,  and 
rested.  Defendants  introduced  in  evidence,  in  support  of 
their  title,  a  deed  from  the  sheriff  of  the  county,  conveying 
the  land  to  one  W.  B.  Jones,  and  a  deed  from  Jones  to  de- 
fendant Wilkinson.  The  other  defendants  were  tenants  of 
Wilkinson.  The  sheriff's  deed  was  under  an  execution  sale 
upon  a  judgment  of  the  drcuit  court  of  Christian  County 
againat  plaintiff  for  delinquent  taxes  on  the  land  for  the 
years  1881, 1882, 1888. 

The  tax  suit  was  brought  to  the  September  term,  1886,  of 
said  circuit  court  At  that  term,  a  final  judgment  by  default 
was  rendered  for  $87.86,  the  amount  of  unpaid  taxes;  an  or* 
der  enforcing  the  lien  of  the  state  on  the  land  in  controversy, 
with  other  lands,  was  made,  and  special  execution  ordered. 
This  judgment,  which  is  the  basis  of  defendants'  title,  is  at- 
tacked by  plaintiff  for  want  of  jurisdiction  of  the  person  of 
John  Laney,  defendant  therein. 

The  judgment  contains  the  following  recital:  '^Now,  at  this 
day  comes  on  to  be  heard  this  cause,  and  the  plaintiff  ap- 
pearing by  attorney,  and  the  defendant,  though  duly  served 
with  process  of  summons  more  than  fifteen  days  before  the 
first  day  of  this  term  of  court,  comes  not,  but  makes  default 

To  overcome  this  recital,  plaintiff  offered  in  evidence  the 
original  summons  in  the  casoy  and  the  return  of  the  sheriff 


Lamsy  v.  Gabbsb.  [Miflsouii^ 

thereta  The  rammonB  was  in  the  usual  form,  and  the  re» 
turn  was  as  follows:  ^  Executed  the  within  writ,  in  the  county 
of  Christian,  on  the  fourth  day  of  August,  A«  D.  1885,  by  de- 
lirering  a  certified  copy  of  this  writ  and  the  petition  to  a 
member  of  John  Laney's  family  orer  the  age  of  fifteen  years." 
It  was  also  shown  that,  during  the  years  1884  and  1885,  Joha 
Laney  was  a  resident  of  Greene  County* 

Defendants  objected  to  this  OTidence,  on  the  ground  that  Che 
recitals  of  the  Judgment  were  conclusive,  and  could  not  be 
contradicted  or  impeached  collaterally.  The  objection  waa 
overruled.  The  court,  trying  the  facts  as  a  jury,  declared 
the  law  to  be,  that,  under  the  evidence,  the  finding  should  be- 
for  plaintifif,  and  so  judgment  was  entered.  Defendant  ap> 
pealed. 

The  service,  as  shown  by  the  return  of  the  sheriff,  was  noi 
according  to  any  method  known  to  the  law,  and  was  equiv- 
alent to  no  service  at  all.  The  third  clause  of  section  3689^ 
Revised  Statutes  of  1879,  under  which,  doubtless,  the  service 
was  attempted,  required  a  copy  of  the  petition  and  writ  to  be- 
left  *'  at  the  usual  place  of  abode  "  of  defendant,  **  with  some^ 
person  of  his  family  over  the  age  of  fifteen  years."  The  ser- 
vice here  provided  is  constructive,  and  must  conform,  at  least 
substantially,  to  the  requirements  of  the  statute:  Bank  v.  jSik 
man,  79  Mo.  680;  Brown  v.  LangloU,  70  Ma  226;  Blodgelt  t. 
Schaffer,  94  Ma  669. 

It  is  insisted  that  the  manner  of  service  cannot  be  shown  to* 
contradict  the  recitals  of  the  judgment.  If  the  entry  of  the 
judgment  upon  the  books  of  the  court  constituted  all  the  rec- 
ord in  the  case,  the  contention  would  have  weight  That  is 
not  the  case.  The  return  of  the  sheriff  is  as  much  a  part  of 
the  record  as  the  judgment  entry.  The  recitals  of  the  service, 
contained  in  the  judgment,  cannot  import  greater  verity  than 
the  return  itself  shows. 

Since  the  decision  in  the  case  of  Cloud  v.  Pierce  City^  86- 
Mo.  858,  where  the  question  was  exhaustively  considered,  it 
has  been  held  in  this  state,  even  in  collateral  proceedings^ 
that  the  jurisdictional  recitals  of  a  judgment  of  due  service 
of  process  will  be  controlled  by,  and  must  yield  to,  the  service 
as  it  appears  upon  the  whole  record.  The  recitals  of  the- 
judgment  will  be  deemed  to  refer  to  the  kind  of  service  shown 
by  other  parts  of  the  record:  Milner  v.  Shipley^  94  Mo.  108;. 
Adam  v.  Cornks^  95  Ma  606;  6  Am.  8t  Hep.  74;  Crom  t. 
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Meyertieel,  88  Mo.  415;  McClanahan  ▼•  Wu^  100  Ma  821; 
EloAgM  ▼.  Schaffer,  94  Mo.  671. 

The  aervioe  of  procesB  in  this  ease  wm  wboUy  instiffiolent 
and  unauthorized  by  law,  and  in  oonaequenoe,  the  ooart  never 
obtained  jariedicticxi  of  the  person  of  defendant  therein,  and 
the  judgment  rendered  was  without  validity,  force,  or  effect, 
and  defendant  acquired  no  title  by  the  sale  and  sheriff 'e  deed 
thereunder.    Judgment  affirmed. 

PsocisB  —  JuBiBDionoN.  —  Vfhen  the  reeitab  fai  %  JndgmeBl  hj  defooll^ 
rendered  upon  tenrioe  of  proeen  by  publieatioD,  ihow  oonclntiTelj  that  Hm 
pfoeeas  was  neyer  lawfaUy  aerred,  the  Jadgment  u  a  nnUity,  the  court  be- 
ing withoat  jurifldiotkm,  although  tnch  judgment  recitee  due  aerrioee:  Fcwkr 
T.  Sbnpmm^  79  Tex.  611;  28  Am.  St.  Bep.  370,  and  note.  A  judgment  le- 
aiting  eendoe  of  prooeaa,  but  not  atating  the  mode  of  tenricey  when  there  ia 
a  retam  upon  inch  procesa,  most  be  considered  aa  referring  to  anoh  retoniv 
end  if  aneh  service  there  shown  is  insufficient,  the  judgment  is  void;  HMff 
▼.  Bunch,  83  Ga.  1;  20  Am.  St.  Rep.  301.  Compare  Wilton  r,  Hawthorne^  14 
Col.  530;  20  Am.  St.  Rep.  290;  Shenandoah  tic  B,  R.  Co.  ▼.  Aahby,  86  Va. 
832;  19  Am.  St  Rep.  898.  A  recital  in  a  judgment  that  due  service  of  procesa 
was  made  upon  defendant  may  be  everoome  by  a  showing  upon  the  face  of 
the  whole  record  that  snch  procesa  was  not  in  fact  duly  served:  Culver  ▼. 
Phelpa,  130  111.  217;  Diekisom  v.  DkkU^n,  124  HI.  483.  However,  in  the  case 
of  a  judgment  entered  in  a  cause  at  a  term  subsequent  to  the  return  term, 
Tooiting  that  defendant  was  duly  aerved  with  proeeas,  where  the  record 
allowed  an  jnaafflcaeat  aervioa^  it  haa  been  hiM  that,  in  favor  of  anoh  recital, 
tba  eoort  will  presains  that  a  aecond  anmmona  was  issued  and  duly  aerved 
to  the  snibse^nent  term:  Bemmer  v.  Wo(/er,  124  III.  435. 

pBOona — CoirsTRUCTiyB  Skrvick.  —  Jurisdiction  over  defendant  is  ao- 
qnired  in  cases  of  service  of  summons  by  publication  only  when  the  statutory 
requirements  are  successively  and  accurately  takon:  BeckeU  v.  Cueala,  16 
OdL  281;  22  Am.  St.  Rep.  399,  and  note. 

JvDOiCEHTs  WHEN  Von>.  —  When  it  appears  from  the  whole  record  th*t 
a  court  had  no  jnriedietion  over  the  person  or  snbject-matter,  the  judgment 
ia  void,  and  will  be  so  treated  in  a  collateral  proceeding:  Hope  v.  Blairp  105 
Mo.  85;  tmie^  p.  366.  and  nota^ 


t04  OoBOORAjr  9.  St.  Louu  bm.  Bhr  Co.    [MisBomly 

GosooBAK  V.  St.  Louis,  Ibov  Mouhtaiv^  anb 
SouTHBBN  Railway  Company. 

[]MlfiawuBi,«i.] 

WwmoMBCKp  OovTBiBUTOfti.  — 'Thi  Aot  Osf  GuHBDvo  omi  SrAnoviJiv 
Oabi  oh  a  Bailwat  Tkagk,  withoat  looking  to  too  whotlMr  lli^  «• 
Attaehad  to  an  engine  or  not^  u  eooh  oontrilmtory  ne^igeooe  m  to  prt- 
elude  any  recoTery  for  injnriee  reoeiTod  while  ao  doing.  The  faet  that 
the  peraon  injored  ia  a  police-officer^  thai  hia  neoeaaity  for  orooaing  th* 
traok  ia  imperatiTO,  and  that  the  can  are  obatmcting  a  atreet  In  rioli^ 
tion  of  a  oity  ordinance^  doea  not  render  the  rule  inapplicable  to  him. 

OoirTRiBUTOBT  NsQLioiHGi^  WHBV  PuBOLUDBS  Rkdbus.  —  Notwithataa4* 
ing  the  negligence  of  the  defendant^  if  the  plainti£f  waa  alao  negligent 
which  the  defendant  did  not  know,  or  waa  not  required  to Jmow,  at  ilM 
time^  and  the  negligeaoe  of  both  ooncnned  and  oo-operated  in  prodneiQg 
the  damage,  then  the  proximate  oanae  of  the  ii^nry  will  be  attribnted 
to  the  plaiotifl^  and  there  can  be  no  reooTory. 

Omttributobt  NsoLiaBVca,  whir  a  Qnisnov  los  no  Ck)ui».— Whem 
no  other  inference  than  that  of  negligence  ean  be  fairly  and  raaaonabl/ 
drawn  from  the  oTidenoe^  it  ahonld  bo  deblarod  by  the  Mwtaa  a  matter 
of  law. 

Bennett  Pike^  for  the  appellant 

A.  and  /.  F.  Lee^  for  the  respondent 

Macfarlanb,  J.  The  action  ia  for  damages  for  personal 
injuries  caused,  as  is  alleged,  by  the  negligence  of  defendant 
Plaintiff  had  judgment  in  the  circuit  court  of  8t  Louis  Citj 
for  seven  thousand  five  hundred  dollars,  and  defendant  ap- 
pealed. 

At  the  close  of  .plaintiff's  evidence,  defendant  asked  the 
court  to  instruct  the  jury  that,  upon  the  pleadings  and 
evidence  in  the  case,  the  verdict  should  be  for  defendant; 
this  the  court  refused  to  do.  The  proper  determination  of 
the  case  depends  upon  the  propriety  of  the  court's  ruling  in 
refusing  this  instruction. 

It  becomes  necessary,  therefore,  to  set  out,  somewhat  at 
length,  the  pleadings  and  evidence.  The  petition  charges 
that  on  the  twelfth  day  of  October,  1886,  defendant  ob- 
structed Carroll  Street,  a  public  highway  in  the  city  of  8t 
Louis,  by  standin};;  across  it  for  the  period  of  half  an  hoar  a 
long  train  of  coal-cars;  that  plaintiff  was  a  police-officer  la 
said  city,  and  his  duties  as  such  required  him  to  go  west  on 
said  street  to  a  point  beyond  said  obstruction,  which  he  could 
not  do  without  crossing  upon  said  cars;  that  he  attempted  to 
cross  over  said  cars  while  they  were  standing  still,  but  while 
on  top  of  the  cars  defendant  caused  them  ^  to  be  moved  sad* 
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denlj  and  violently,  and  withont  nottoa,  signal,  or  warning, 
and  thereby  plaintiff  was  violently  thrown  to  the  ground 
from  (me  of  said  oars  upon  which  he  was  standing  in  his 
efforts  to  cross/'  whereby  he  was  severely  injured. 

The  petition  then  charges  that  the  injuries  so  received  were 
caused  by  the  negligence  of  defendant  in  failing  to  observe 
the  requirements  of  certain  ordinances  of  the  city  forbidding 
railroad  companies  to  obstruct  any  street  crossing  by  stand- 
ing cars  thereon  longer  than  five  minutes;  requiring  that 
^  when  moving,  the  bell  on  the  engine  shall  be  constantly 
sounded/'  prohibiting  any  freight  train  to  be  moved  "  with- 
out it  be  well  manned  with  experienced  brakemen  at  their 
post,  who  shall  be  so  stationed  as  to  see  the  danger  signals 
and  bear  the  signals  from  the  engine/'  and  requiring  them 
to  "  station  at  each  cross  or  intersecting  improved  street  a 
watchman,  who  shall  display  at  the  crossing  of  cars  in  the 
daytime  a  red  flag,  and  at  night-time  a  red  light" 

Defendant's  answer  was  a  general  denial  and  a  general  plea 
of  contributory  negligence. 

The  evidence  shows  that  defendant's  yards  in  the  city  of 
St  Louis  extend  north  and  south  adjacent  to  the  levee  on  the 
river  front;  that  twenty-two  or  twenty-three  tracks  extend 
across  the  yards  north  and  south;  that  Carroll  Street  is  a 
public  macadamized  street  running  east  and  west  across  this 
yard  to  the  river,  on  the  east;  that  no  other  public  street 
crosses  the  yard  within  three  blocks  north  or  south  of  Carroll; 
that  on  the  night  of  October  12, 1886,  about  ten  o'clock,  plain- 
tiff and  a  companion,  both  of  whom  were  police-officers  of  the 
eity  of  St  Louis,  in  the  proper  discharge  of  their  duties,  were 
required  to  go  from  the  river  east  of  to  a  part  of  the  city 
west  of  defendant's  yards.  The  most  direct  and  practical 
route  was  over  Carroll  Street  When  they  came  to  the  east 
side  of  the  yards  they  discovered  that  the  street  was  obstructed 
by  some  box-cars.  They  waited  there  from  fifteen  minutes  to 
half  an  hour,  and  the  cars  were  not  removed.  They  then 
went  west  on  the  street  until  they  came  to  these^  cars  and 
walked  to  the  north  around  them,  they  then  found  that  a 
long  line  of  flat  coal-cars,  coupled  together  into  a  train,  also 
stood  across  Carroll  Street 

The  end  of  this  train  could  not  be  seen  north  or  south  of 
the  street  The  yard  at  the  time  was  full  of  cars,  and  two  or 
three  engines  were  at  work  switching  cars  on  the  tracks.  No 
engine  was  seen  attached  to  the  train  of  coal-cars,  nor  had 
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thej  been  mofed  for  half  an  koor.  There  waa  an  eleetrio 
light  on  this  street  erosaing,  giving  a  good  light  On  the  weet 
aide  of  these  ooal-cars  a  platform,  or  niDning-board  aboot 
eighteen  inehea  wide,  extends  acrosa  the  ends.  Without  stop- 
ping, when  coming  to  this  obstmotion,  plaintiff's  oompanion 
got  upon  this  ninning-board  and  by  it  passed  over  the  car, 
and  got  down  on  the  opposite  side  safely.  Plaintiff,  in  order 
to  cross,  got  upon  the  mnning-board,  walked  over  it  to  the  op- 
posite side  of  the  car,  and  while  in  the  act  of  jumping  to  the 
ground,  ^  the  slack  of  the  train  came  back  from  the  south 
end  and  came  together,  and  the  end  of  the  oar  bounded  ^  (as 
plaintiff  testified),  and  he  was  thrown  to  the  ground  and 
his  shoulder  dislocated.  No  flagman  was  stationed  at  this 
crossing,  no  brakeman  waa  seen  on  the  coal-cars,  and  no  bell 
on  an  engine  was  heard  to  ring  before  this  car  was  moved. 

Plaintiff  had  been  on  the  police  force  in  the  city  since 
1872,  and  in  this  particular  locality  eight  or  nine  months, 
and  was  accustomed  daily  to  pass  over  defendant's  yards  by 
day  and  night.  North  of  Carroll  Street  was  a  large  lumber- 
yard fenced  in,  and  south  a  coal-yard,  where  engines  were 
constantly  at  work.  There  were  more  cars  and  obstructions 
there  than  at  Carroll  Street.  It  was  dangerous  to  walk  be- 
tween trains  or  tracks,  on  account  of  moving  cars  and  trains. 

Plaintiff  put  in  evidence  the  ordinances  of  the  city,  which 
are  the  same  as  those  referred  to  in  the  answer.  Defendant 
offered  no  evidence  and  asked  no  instruction,  other  than  the 
demurrer  to  the  evidence.  The  statement  of  facts  is  substan- 
tially as  given  in  plaintiff's  testimony. 

It  has  been  held  by  a  majority  of  this  court  in  a  recent 
case  {Hud8<m  v.  WabaA  He  Ry  Co^  101  Mo.  31),  very  sinu- 
lar  in  all  particulars  to  this,  ^  that  the  act  of  climbing  over 
stationary  cars,  without  looking  to  see  whether  they  were  a^> 
tached  to  an  engine  or  not,"  was  such  contributory  negligence 
as  to  preclude  a  recovery  for  injuries  received  while  making 
such  attempt.  A  number  of  text-books  and  reported  cases 
are  cited  in  sn^^rt  of  the  decision.  The  following  authori- 
ties also  sustain  the  view  taken  in  that  case:  Memphis  eU. 
R.  R.  Co.  Y.  Copdand^  61  Ala.  376;  O'Mara  y.  Delaware  eU. 
Canal  Co.^  18  Hun,  193.  None  have  been  found  asserting  the 
oontrary. 

It  is  argued  that  the  rule  adopted  in  the  Hudson  case 
should  not  be  held  to  apply  to  the  case  at  bar,  for  the  reason 
that  plaintiff  was  a  police-officer  of  the  city,  and  the  proper 
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diflcharge  of  Ub  official  duties  made  the  necessity  of  his 
croesiDg  the  track  iinperatiye.  We  can  see  no  force  in  this 
contention.  Indeed,  we  think  his  duty  to  observe  care  was 
increasedi  rather  than  lessened,  by  the  fact  of  his  official 
duties,  and  the  information  and  knowledge  he  necessarily  oh* 
tained  in  their  performance.  His  dnties  for  eight  or  nine 
months  preceding  his  injuries  had  required  him  to  be  daily 
in  and  about  defendant's  yards.  His  testimony  shows  that 
he  was  fully  aware  of  the  dangers  from  moying  trains  and 
switching  cars.  He  knew  the  obstruction  of  the  track  was  in 
violation  of  the  ordinances  of  the  city,  and  that  it  was  de« 
fendant's  duty  to  move  the  cars,  and  that  he  might  expect 
them  to  be  moved  at  any  moment  Moreover,  he  knew  that 
defendant  was  disregarding  and  violating  the  laws  of  thocity, 
which  it  was  his  duty  as  a  police-officer  to  prevent  He 
could  not  insist,  as  an  excuse  for  his  negligence,  that  impera- 
tive duty  required  him  to  go  elsewhere,  when  the  law  was 
being  openly  violated  before  his  eyes.  Plaintiff  did  not  know 
whether  an  engine  was  attached  to  these  oars  or  not,  but  he 
did  know  that  one  ought  to  have  been  attached  to  them  for 
the  purpose  of  taking  them  off  the  crossing;  he  did  know 
that  two  or  three  engines  were  at  work  on  the  yards,  moving 
trains  and  switching  cars,  and  that  these  cars  were  liable  to 
be  struck  or  moved  at  any  moment  Knowing  these  facts,  it 
was  gross  negligence  to  go  upon  the  cars  when  and  in  the 
manner  he  did,  and  he  thereby  took  upon  himself  the  risk  of 
being  injured. 

It  was  not  pretended  that  any  of  the  employees  of  defend- 
ant  knew  the  perilous  situation  in  which  plaintiff  had  placed 
himself,  and  they  were  not  bound  to  look  for  him  where  be 
had  no  right  to  be:  Rine  v.  Chicago  etc.  R.  R.  Co.j  88  Mo.  892; 
JSariiT  v.  Hannibal  eie.  R.  R.  Co^  98  Ma  50;  Hudwn  v.  War 
baih  sle.  Jfy  Co.,  101  Mo.  81. 

The  facts  in  this  case  are  undisputed.  No  reasonable  per- 
son can  hesitate  to  pronounce  the  act  of  plaintiff  in  going 
upon  the  car  in  question  one  of  gross  negligence.  He  him- 
self recognised  the  danger  he  would  incur,  which  is  shown 
io  the  fact  that  he  waited  for  fifteen  minutes  to  half  an  hour 
for  the  obstruction  to  be  removed,  and  looked  up  and  down 
the  train  for  an  opening  which  would  allow  him  to  pass  over 
in  safety,  before  he  would  venture  into  the  perilous  situation* 

It  is  well  settled  that  notwithstanding  the  negligence  of  de- 
fendant, if  plaintiff  was  also  negligent,  which  defendant  did 
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not  know,  or  was  not  required  io  know,  at  the  time,  and  tho. 
negligence  of  both  concurred  and  co-operated  in  producing  the 
damage,  then  the  proximate  cause  of  the  injury  will  be  at- 
tributed to  the  plaintifif,  and  there  can  be  no  recovery:  Hudr 
$on  y.  Wab(uh  etc.  Ry  Co,^  101  Mo.  31;  Murray  v.  Missouri 
Pac,  Ry  Co,,  101  Mo.  237;  20  Am.  St.  Rep.  601;  SiiU^an  T. 
Hannibal  etc.  R.  R.  Co.y  67  Mo.  G71;  Kellny  y.  Miuawri  Pa/C 
R'y  Co.,  101  Mo.  67;  Weber  v.  Kama$  etc  Ry  Co^  100  Ma 
194;  18  Am.  St.  Rop.  541. 

*  Whether,  in  any  particular  case,  the  plaintiff  was  gniltj  of 
contributory  negh'gence,  is  generally  a  question  of  fact  finr  tha 
determination  of  a  jury;  but  when  no  other  inference  than 
that  of  negligence  cc;n  be  fairly  and  reasonably  drawn  from 
the  evidence,  as  in  this  case,  it  should  be  deolaied  u  m  matf 
ter  of  law. 

The  demurrer  to  the  evidence  should  hAfe  been  ioetatned. 
Judgment  reversed.  .«««. 

C0?7TRT1IUT01tT  NkOLIOVKCS  A   QUSSTIOV  fOE  WbOK.  — WImA,  frOBI  fk0 

nndiiiputed  facts,  only  one  oonclosioii  eaa  be  dnwn,  the  qvMtian  cf  eoatrib- 
atory  negligeoce  ia  for  the  datormination  «f  the  •oaiti  Miigd  T«  Brndtk^  9M 
Mich.  ];  21  Am.  St.  Rep.  649;  MaUhem  ▼•  Cedar  Bt^Ue,  90  Um^  409)  flO 

Am.  St  B"p.  4n6. 

CoNTRiBUTORT  Kegligsnci  whbv  pBioLUDn  RxDBns.  — When  §m 
injury  results  from  the  concurrent  negligence  of  both  the  plaintiff  and  tiM 
defendant,  the  role  seems  to  be,  that  the  plaintiff  will  not  be  allowed  to  v^ 
oover:  Kellnp  r.  Missomi  Pae.  R*y  Co.,  101  Mo.  67;  for  any  degree  of  Mgli* 
geaoe  on  the  part  of  the  plaintiff  contributing  proximately  to  the  injniy  de- 
feat! his  recovery  therefor:  Oil  C'dy  etc  Co.  t.  Bomtdy,  122  Ba.  St.  449| 
SmUhvfiek  y.  Hall,  59  Conn.  261;  21  Am.  St.  Kep.  101,  aad  ftoto;  AM  ▼• 
Connellgville,  137  Pa.  St.  42;  Melhndld  ▼.  Socthm  ee&  (^,  185  Fla.  8t  1| 
JahnMon  y.  Wilcox,  135  Pa.  St.  217)  CharHere  Towiuhip  ▼.  PkiOipe,  122  Fa. 
St.  601;  PaUerson  y.  CeniralRR  ete.  Co.,  85  Ga.  658;  Ckkoffo etc  M.  R.  0%. 
▼.  Warner,  123  lU.  38;  Evam  t.  AdameOxp.  Co.,  122  Ind.  362;  Alknr.Maim 
etc  R.  B.  Co.,  82  Me.  Ill;  WilUam  ▼.  BdmufuU,  76  Mich.  92;  Karrerr.  D§^ 
iroU  etc  R.  R.  Co.,  76  Mich.  400;  Kelley  ▼.  Doody,  116  N.  Y.  575;  MeAdm 
T.  Railroad,  103  N.  C.  142;  Oahestom  etc  B^y  Co.  r.  Okambere,  78  Tbol  VJi 
Stemari  ▼.  if.  IT.  S  M.  V.  Co.,  86  Va.  988;  notwithstanding  the  CmI  tliAft 
the  defendant  may  also  haye  been  gnilty  of  negligenee:  Qmeae  t.  Raibeay  Ck^ 
80  S.  0.  163.  Bnl  it  baa  been  held  that  plaintiff  may  reoorer,  althoogh  hnvw 
faig  been  himself  negligent^  if  the  defendant  might  bafo  avoided  the  Met 
dent  by  nsing  reasonable  oare  and  pmdenoes  Demf  t.  WOmlmgtom  etc  B.  M^ 
Ob.,  107  K.  a  686;  22  Am.  St.  Bepw  902;  and  note)  Lay  r.  Adbnondefe.  B.  B. 
Oo.»  106  K.  a  401.  In  Cm-ley  t.  ifJMOtiH  Pac  R'y  09^  99  Uo.  IM^  kk  wm 
•Qiuidered  eontribntory  negligence  prednding  redreaa  for  a  boy  to  enter  em 
enptj  ear  ttanding  npon  a  railroad  traeli^  whkk  wtm  W^g  aede  toto  m 
toiiB  If  Ike  vaUroad 
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(lOT'  Mtssoimi,  4TJ.J 

JmtiSDianoTva,  PnESirifFTioNs  or  --Tac  Oudkrs  and  JuDoiaim  ov  Pbo* 
BATE  OoiTBTa,  wban  aeting  with  their  jarisdiotion,  are  entitled  to  tho 
Mune  favorable  preemnptioiia  and  the  tame  immanity  from  oollateral 
athiok  as  are  aeeorJed  tboae  of  eoiirte  of  general  jnnadietioii* 

TaiamATm  Salo,  Paiauiimoirs  la  Sopfokt  oj.  — II  the  reoorda  of  a  probate 
OQ«rt  abow  aa  order  to  sell  real  property  to  pay  debti^  a  report  of  the  aala 
■MuU  thereunder,  an  order  approving  the  aale  and  dtreetiiig  the  adnfai* 
irtrator  tooonToy  to  the  pnrohaaer,  it  will  be  pteaniued  that  the  lalewaa 
mtheriaed,  and  that  all  requisite  aateoedent  atepo  were  duly  and  tioMly 
takea*  until  the  contrary  appears. 

Squitt  will  Aid  a  Pubohasie  at  am  AoMninTRAToa'i  Salb  who  ia  eatft* 
tied  to  but  baa  not  reoeiTod  a  eonTeyanoe  from  the  admimstrator,  bj 
denying  reoorery  in  ejeetment  to  the  heirs,  or  by  vesting  him  with  the 
perfeot  titles  provided  he  baa  en  his  part  complied  with  alt  the  tenna  of 
thoaala. 

SBAVuraB  ov  LnoTATioira.  ~  In  a  Suit  w  Equitt  AOAiim  nn  WiDOir  am9 
Hubs  ov  a  I>bcbdbnt  by  a  purchaser  of  his  real  property  at  a  probata 
aale^  to  whom  the  administrator  baa  made  no  Conveyance^  to  have  the 
IqpJ  title  veated  in  such  purchaser,  the  statute  of  limitations  applicable 
to  realaetiona  ahould  be  applied,  and  not  that  applicable  to.  personal  ac- 
tions. 

feAniTB  ov  LmiTATioiia  aoaimst  Equitablb  Tftlb.— One  who  baa  aa 
equitable  title  to  realty,  though  he  has  no  right  to  recover  possession  by 
aa  action  at  law,  has  a  real  and  substantial  right  to  the  land  and  its  poe> 
which  can  be  extiaguished  only  by  an  actual,  consecutive^  ad^ 
poaaesaica  for  the  time  required  to  extinguish  legal  title  by  pre- 
■eripticn. 

AwBBsa  Poaansiov— 8viT  lo  AanaB  Dowbb.— Thb  Possbbbiob  ov  a 
Widow,  ao  long  as  her  dower  remains  unassigned,  ia  not  adverse  to  the 
heira,  nor  to  one  who  purchases  under  a  sale  made  by  the  administrator 
of  her  deceased  husband;  and  the  laches  of  such  purchaser  ia  aot  assert* 
lag  bis  right  to  have  dower  assigned  canaot  defeat  him  whea  ho  Anally 
doea  proceed  for  that  purpose. 

SUsby  and  Buehleyf  John  W.  Jump^  and  A.  L»  Dr^m^  for  tlM 
mppellanta. 

Goode  and  Orawvw,  for  the  respondent 

Macfablans,  J.  The  probate  court  of  Lawrence  Conntji 
on  tho  twenty-third  day  of  February,  1869,  made  an  order 
directing  Daniel  Biddlecomei  public  administrator  of  said 
county,  having  in  charge  the  estate  of  Jonathan  L.  Fare,  de- 
ceased, to  sell  the  real  estate  in  controversy  herein  tot  the 
payment  of  debts. 

The  land  was  sold  to  respondent  for  $605^  and  the  sale 
ivlj  reported  to  the  probate  court  of  said  coun^  Aogost  % 
1M8L    The  purchase  price  was  paid  to  the  adminiatiator, 
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and  was  applied  to  the  payment  of  debts.  The  report  of  tbo 
sale  was  approved,  by  the  order  of  said  court,  October  23, 
1869.  A  deed  was  never  made  to  respondent  by  the  admin- 
istrator. Defendant,  Jemima  Fare,  was  the  widow  of  de- 
ceased. Jonathan  L.  Fare  lived  on  this  property  up  to  the 
tin)e  of  his  death,  and  thereafter  his  widow  continued  to  re- 
tide  thereon,  with  her  children,  making  no  claim  other  than 
dower,  until  the  trial  of  this  cause  in  the  circuit  court 

This  is  a  suit  in  equity,  commenced  May  27, 1884,  against 
the  widow  and  heirs  of  deceased,  by  which  plaintiff  undei^ 
took,  by  decree  of  court,  to  have  vested  in  himself  the  legal 
title  to  said  real  estate,  by  virtue  of  the  equity  acquired 
through  his  purchase  from  the  administrator,  and  to  haw  an 
assignment  of  the  dower  of  the  widow. 

The  answer  was  a  general  denial;  a  plea  of  the  tan  yean' 
statute  ot  limitation,  and  of  ten  years'  adverse  possessioii. 
Judgment  was  for  plaintiff. 

1.  Several  questions  were  raised  at  the  trial  respecting  fho 
admissibility  of  evidence  offered  and  admitted,  to  prove  fho 
foregoing  facts,  and  as  to  the  force  and  effect  of  orders  of 
probate  courts. 

It  is  now  well  settled  that  the  orders  and  judgments  of 
probate  courts,  when  acting  within  their  jurisdiction,  are  en- 
tiUed  to  the  same  favorable  presumptions  as  are  aooorded 
to  courts  of  general  jurisdiction,  and  are  no  more  subject  to 
collateral  attack:  Price  v.  Springfield  Real  Estate  A$b%  101 
Mo.  107;  20  Am.  St.  Rep.  595;  Camden  v.  Plain^  91  Ma  117; 
JScwden  r.  Brownj  91  Mo.  429. 

2.  The  records  of  the  probate  court  of  Lawrence  County^ 
introduced  in  evidence,  showed  an  order  on  Daniel  Biddle- 
eome,  public  administrator,  in  charge  of  the  estate  of  Jona- 
than L.  Fare,  to  sell  the  land  in  controversy  for  the  payment 
of  debts;  a  report  of  the  administrator,  showing  a  sale  to 
plaintiff  for  $606;  an  order  approving  the  sale,  and  an  order 
on  the  administrator  to  make  a  deed  conveying  the  land  to 
the  purchaser.  From  these  orders,  it  will  be  presumed  that 
the  sale  was  authorized,  and  that  *^  all  requisite  antecedent 
steps  had  been  duly  and  timely  taken,  until  the  contrary  is 
made  to  appear  **:  Price  ▼.  Springfield  Real  EslaU  Amfn^  101 
Mo.  107;  20  Am.  St.  Rep.  596.  The  purchase  of  the  land 
under  these  orders,  the  payment  of  the  pnrohase-fnoney,  and 
the  approval  of  the  sale  gave  to  the  purchaser  a  dear  right 
to  a  deed  from  the  admimstralor.    Did  he  aequifs  sudi  an 
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mqxnty  in  tht  land  u  can  be  enforced  in  n  rait  against  the 
lieirBr 

The  qneation  whether  a  court  of  equity  would  lend  ite  aid 
in  such  cases  was  carefollj  and  exhaustively  considered  by 
this  court  in  the  case  of  Henry  t.  MeKerUe^  78  Mo.  419,  and 
mil  the  decisions  in  this  state  on  the  subject  reviewed|  and  an 
Affirmative  answer  to  the  inquiry  was  reached.  In  conclu- 
sion of  this  review,  the  court,  by  Martin,  C,  says:  **  When  the 
sale  by  an  administrator  or  curator,  under  an  order  of  the 
eourt,  has  been  regularly  approved  t^  the  court,  tliis  Ikct,  of 
itself  passes  to  the  purchaser  an  equity  for  the  legal  title, 
which  equity,  notwithstanding  an  irregular  deed,  or  the  want 
-of  any  deed,  the  court  will  enforce  in  his  favor,  by  denying 
recovery  in  ejectment  by  the  heirs,  or  by  vesting  him  with 
Ihe  perfect  title;  provided,  always,  that  he  has,  on  his  part| 
-eomplied  with  the  terms  of  the  sale.''  See  also  Oray$cn  v. 
WeddUf  68  Mo.  628;  Long  v.  Joplin  M.  A  B.  Oe.,  68  Mo.  422; 
QUheri  V.  CooUey^  69  Mo.  42.  This  decision  was  approved  in 
the  eases  of  Burden  v.  Johneon^  81  Ma  828,  and  Ifoors  r. 
Davit,  85  Mo.  464. 

Upon  the  death  of  their  ancestor,  the  legal  title  to  the  land 
descended  to  and  vested  in  the  heirs,  subject  to  the  rights  of 
ihe  widow.  The  administrator  took  no  title,  and  only  held 
the  naked  power  to  sell  and  convey  under  the  orders  of  the 
probate  court  Until  conveyance,  tibe  legal  title  remained  in 
the  heirs.  The  sale  by  the  administrator  vested  the  eqnita* 
ble  title  in  plaintiff,  and  he  had  the  right  to  proceed  in 
^uity,  against  the  heirs,  to  have  the  legal  title  vested  in 
himself. 

8.  The  question  of  most  difficulty  is  the  application  of  the 
statutes  of  limitation.  If  the  statutes  limiting  personal 
actions  govern,  then  the  suit  was  clearly  barred  in  ten  years 
after  plaintiff  acquired  the  equitable  title.  On  the  other 
band,  if  the  statute  limiting  real  actions  is  to  be  applied, 
Ihere  was  no  bar,  unless  there  had  been  a  possession  adverse 
to  plaintiff  for  ten  consecutive  years  after  his  right  of  entry 
accrued.  The  circuit  court  held,  we  think  correctiy,  that  the 
ease  was  governed  by  the  law  limiting  real  actions. 

The  distinction  between  these  two  statutes  is,  tliat  under 
ihe  former  the  action  is  barred,  while  under  the  latter  the 
title  is  extinguished.  When  real  estate  is  held  adversely,  fb» 
etatute  operates  upon  the  title,  and  when  the  bar  is  complete^ 
the  title  of  the  original  owner  is  defeated.    The  titie  is  not 

▲M.  Sc  Bar.  You  XXiV.— as 
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affSected  so  long  m  no  one  holds  adversely:  AUen  r.  Jfant- 
fiddf  82  Mo.  698;  Angell  on  Limitations,  sec  1;  Boswell  on 
Adverse  Possesdony  seo.  4;  8  Washburn  on  Real  Prqmrty^ 
164;  Sedgwick  and  Wait  on  Trial  of  Titles,  see.  727;  Wood 
on  limiUtions,  p.  498,  sea  264;  Bidgewajf  r.  HoUidajft  68  Ma 
444. 

It  is  thns  seen  that  the  operation  of  the  statute  does  not 
depend  more  on  what  the  claimant  has  omitted  to  do  thaa 
upon  what  the  adverse  possessor  has  dona  Following  these 
principles,  it  has  been  held  by  this  court  that  a  defendant 
holding  under  an  equitable  title  can  set  it  up  in  defense  of 
an  action  for  possession  by  the  holder  of  the  legal  title,  witfa> 
out  regard  to  the  statutes  of  limitations:  8ebre4  r.  PaUermm^ 
92  Ma  457.  Ten  years'  adverse  possession  by  a  mortgagor  is 
necessary  to  bar  an  action  of  foreclosure:  Oardn^  t.  Ttrrjff 
99  Ma  528;  Atehiton  r.  Peau^  96  Ma  666;  Bm^Um  Oa  r. 
Ciarlifwiy,  101  Ma  276.  In  an  action  to  set  aside  a  fraudu- 
lent sale  of  land  and  for  possession,  the  limitations  to  real 
actions  apply:  Rodgmt  t.  Brawn^  61  Ma  191;  EmiUr  t« 
HwUer,  60  Ma  451. 

While  the  equitable  title  acquired  by  plaintifl^  Uinragh  Ua 
purchase  from  the  administrator,  did  not  give  him  the  right 
to  recover  possession  by  an  action  at  law,  it  did  Invest  him 
with  the  real  and  substantial  right  to  the  land  and  its  posssi 
rion.  That  title  and  right  could  only  have  been  extinguished^ 
under  the  limitation  law,  by  an  actual  and  oonseoutive  ad* 
verse  possession  for  ten  years. 

When  plaintiff  purchased,  the  widow  was  in  possesrion  no* 
der  her  statutory,  quarantine  right.  Her  oontinuanoe  of  the 
possession,  so  long  as  her  dower  remained  unassigned,  was 
not  adverse  to  the  heirs,  or  plaintiff  who  held  the  title  in- 
herited by  them  lh>m  her  deceased  husband:  BietmaM  r. 
Iini, 97  Ma 482;  Bfoisn t.  Jfom, 74  Ma 688;  BdbmrUw.Nd^ 
son,  87  Ma  229;  BobirU  T.  NOion,  86  Ma  2L 

As  to  whether  plaintiff  ought  to  be  barred  by  nason  of 
near  twenty  yoars'  delay  in  asserting  his  right  to  have  dower 
assigned,  we  will  but  apply  the  language  of  Norton,  J^  in 
Bnnrtk  t.  Moan,  74  Mo.  688,  to  the  fitcts  in  this  oaee:  ^Tho 
mere  hd  that  [plaintiff]  was  willing  to  and  did  permit  [the 
widow]  to  eqjoy  this  possessory  right,  and  did  not  terminate 
it  by  having  her  dower  assigned,  as  she  might  have  done,  in* 
stead  of  rendering  him  liable  to  the  impntatioii  of  laohes,  ia 
rather  to  be  counted  to  his 
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As  no  qaestioD  was  raised  in  the  lower  court  as  to  the 
joinder  of  the  widow  and  heirs  in  the  same  proceeding,  the 
objection  was  waived:  Kellogg  ▼•  italinj  62  Ma  430.  Judg- 
ment aflSrmed.  ^__^ 

PsoBATS  OovBis  —  PssBUMPi'iov  QV  JuRiBDionoir.  —  Thd  ordttv  and 
Jodgmeiito  of  the  probate  oonrte  ol  Hiaoonri  are  entitied  to  the  aame  lavor- 
ftble  preaamptiooa  aa  to  jnriadiotion  aa  are  those  of  other  coorta  of  general 
Jarifldictioii:  Price  T.  SpHngfiM  etc  Ae»\  101  Mo.  107;  20  Am.  St  Rep. 
S9ft,  and  note  SOQ,  601|  Apelr.  Kelaeg,  62  Ark.  841;  80  Am.  St  Rep.  183» 
and  note. 

Advbbss  Poanasioir,  Wsat  soib  sot  Oomstftutb.  —  The  poaMssion  of 
a  widow,  so  long  aa  her  dower  remaina  nnaaiigned,  ia  not  advene:  ffanncn 
T.  Hounihan,  86  VtL  429;  Woodatod:  Irm  Co.  r,  FuUmwUer,  87  Ala.  S84;  18 
Am,  St  Rep.  78^  and  sota. 


Landis  V.  Saxtok. 

[106  MiMoumi,  tfft.] 

Ikosn ^8rATuni  ov  Lurtatioh.  —The  tmsta  againal  whiali  tiia  atatnie 
doea  not  ran  are  thoae  teohnical  and  oontinaing  traata  not  oogninble  at 
law,  and  falling  within  the  proper,  pecnliar,  and  azolnsiTa  Jnrisdiction 
of  aonrti  of  eqnity;  bat  sach  other  tnuts  aa  may  be  the  gronnd  of  an 
notion  at  law  are  anbjeot  to  the  operation  of  the  statnta. 

feAitms  QV  LmiTATioir.  —  As  AonoN  against  thb  FdsMSs  Skjrb- 
liAST  Am  TfiSASUBMS  QV  AS  Sssisor  OoBPOSAiTOS  by  iti  aarriviag 
direetor  for  an  aoooimting  and  payment  of  moneya  reoeived  daring  ite 
eziatence  ia  anbjeot  to  the  operation  of  the  atatate  of  limitations,  and 
ia  not  proteoted  from  that  atatate  on  the  ground  that  the  action  is  to 
anforoe  a  traat  The  eaaae  of  aotioa  moat  be  regarded  aa  ariaing  npon 
the  dissolntioa  of  thaoorporation* 

StaTUTK  of  LdoTATEOSI. — XHOUeH  A  DmASD  U  NSGBOBABT  TO  OXYS  A 

RiGBT  OS  AonoK,  the  general  rnla  is,  that  saoh  demand  moat  be  made 
within  the  period  preaeribed  bj  the  statute  of  limitatiooa. 

fftiston  and  Parruh^  and  B.  R.  Vineyard^  toot  the  appellant. 

8.  8,  Bravmf  for  the  respondent 

Shbbwood,  p.  J.  This  action  was  brought  in  1887.  By  it 
plaintiff  seeks  to  recover  from  the  defendant,  as  the  former 
secretary  and  treasurer  of  the  St  Joseph  Extension  Company, 
organized  in  1866,  and  which  expired  by  the  limitation  of  its 
eharter  in  1876,  a  certain  sum  of  money  alleged  to  have  been 
received  by  him  daring  his  term  of  office  as  snoh  secretary 
and  treasurer,  to  wit,  the  sum  of  ten  thousand  dollars^ 
Plaintiff  sues  as  the  last  surviving  director,  alleging  that  nlk 
the  rest,  president  and  members  of  the  board  of  directors,  nre 
dead;  that  no  settlement  was  ever  had  with  defendant  for  the 
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monejs  rec^Tad  by  him  as  aforesaid;  and  that  he  failed  to 
aceoont  for  the  same,  or  to  pay  the  same  over  to  said  corpora* 
tion  during  its  ezistenee  or  to  its  tmstees,  and  that  it  was  the 
duty  of  defendant,  as  such  secretary  and  treasurer,  concern* 
ing  the  moneys  he  received  in  that  capacity,  **  to  hold  and 
pay  out  (such  moneys)  only  on  the  order  of  said  corporation 
during  its  existence,  or  on  the  demand  of  its  trustees  after  its 
dissolution,"  but  that  he  retains  and  still  has  the  same. 
Allegation  is  then  made  that  plaintiff  as  sole  surviving  mem- 
ber of  the  corporation,  on  the  thirtieth  day  of  July,  1887,  made 
demand  on  defendant  for  the  amount  so  leoeived  by  him, 
which  he  refused  to  pay  over,  etc. 

The  defendant  successfully  demurred  to  the  petition,  on  the 
grdbnd  that  the  cause  of  action  did  not  accrue  within  five 
years,  and  judgment  was  entered  accordingly.  This  action 
is  alleged  to  be  based  on  section  2513,  Revised  Statutes  of  1889, 
which  provides  as  follows:  *'  Upon  the  dissolution  of  any  cor- 
poration already  created  or  which  may  hereafter  be  created 
by  the  laws  of  this  state,  the  president  and  directors  or  man- 
agers of  the  affairs  of  said  corporation  at  the  time  of  its  dis- 
solution,  by  whatever  name  they  may  be  known  in  law,  shall 
be  trustees  of  such  corporation,  with  full  powers  to  settle  the 
affairs,  collect  the  outsisnfiKng  debts,  and  divide  the  moneys 
and  other  property  among  the  stodcholdefay  afler  paying  the 
debts  due  and  owing  by  such  corporation  at  the  time  of  its 
dissolution,  as  far  as  such  money  and  property  will  enable 
them;  to  sue  for  and  recover  such  debts  and  prq;>erty  by  the 
name  of  the  trustees  of  snob  eorporatioB,  deeorifaiiig  it  by  its 
corporate  name,  and  may  be  sued  by  the  same;  and  such 
trustees  shall  be  jointly  and  severally  responsible  to  the  cred- 
itors and  stoekholdeni  of  such  eorpcvation  to  tiie  ezteot  ef  Ha 
property  and  effects  that  shall  have  come  into  their  hands." 

1.  Was  the  action  of  the  plaintiff  barred  by  the  statute? 
The  trusts  against  which  the  statute  will  not  nm  **  are  ttioae 
technical  and  continuing  trusts  which  are  not  at  all  cognis- 
able at  law,  but  fall  within  the  proper,  peculiar,  and  exelusivo 
jurisdiction  **  of  a  court  of  equity;  but  other  trusts  which  are 
the  ground  of  an  action  of  law  are  open  to  the  operation  of 
the  statute:  Kane  v.  Bloodgoodf  7  Johns.  Ch.  90;  11  Am.  Dec. 
417.  The  kind  of  trusts  which  fall  within  the  exclusive  ju- 
risdiction of  a  court  of  equity  are  direct  trusts  created  by  deed 
or  will,  or  by  appointment  of  law,  —  e.  g,  executorships  or  ad- 
ministrations; but  cases  of  constructive  or  implied  trusts. 
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which  result  from  pannerthipa^  ageiioifl%  and  Ihi  ]ikt»  aie 
subject  to  the  operation  of  the  statute:  fkmam  r.  Btmk$^  9 
Pick.  212.  The  crucial  test  in  aU  such  oaass  is,  Is  thero  a 
remedy  at  law?  If  there  is,  thai  is  a  coodnsive  answw  to 
the  claim  that  a  technical  trust  as  sfowssid  has  been  «reatsd: 
Murmyy.  CoaUr^  20  Johns.  588;  11  Am.  Dec  ISlL 

Beferring  to  the  ease  in  7  Johnson's  Chancery,  and  SO 
Johnson,  sapra,  with  approyal.  Judge  Story  says,  ia  liefria* 
mm  T.  Hookf  4  Mason,  162:  **  But  as  to  oassa  of  msraly  oca- 
structive  trusts,  created  by  courts  of  equity,  or  osaes  whioh 
in  a  sense  are  treated  for  some  purposes  aa  implied  tmsls,  to 
which,  however*  legal  remedies  are  applicablo,  the  doctrine 
cannot  be  admitted  that  the  statate  of  limitations  does  not 
embrace  them.  If  it  were  otherwise,  there  iaaaaioely  a  single 
case  of  bailment,  or  of  money  received  to  on^  or  of  fiMtorage 
concerns,  or  of  general  account,  into  whose  servioe  the  doe- 
trine  might  not  be  pressed '':  Angell  on  lindtattona,  6th  ed., 
174,  175,  and  cases  dted.  As  showing  that  dirsetors  of  a  cor- 
poration are  not  trustees  within  the  technieal  rwW,  and  that 
they  may  invoke  the  statutory  bar  when  sued,  sse  IFilliasis  v. 
HaUiard,  88  N.  J.  Bq.  878;  8pering'$  Appstd,  71  Pa.  8t  L 

In  Earn  v.  Bloadgccd,  7  Johns.  Ch.  90, 11  Am.  Dee.  417, 
under  a  statute  substantially  identical  with  the  one  under 
discQssioii,  it  was  also  ruled  tiiat  the  dirsotora  of  aa  incor- 
porated company  were  not  teohnicai  trustees  within  the  equity 
rule^  and  when  sued  for  dividends  on  sharsa  could  invoke  the 
statute.  If  the  directors,  who  become  trostses  in  name  upon 
the  dissolution  of  the  company,  can  sucoeasfully  invoke  the 
statute,  may  this  not  be  done  by  their  ministerial  agent,  their 
mere  ckrkT  1  Moraweta  on  Private  Oorporatiens,  sea  51A. 

%  Oassa  acisiag  in  regard  to  d^osito  in  baaka  have  no 
idovaney  to  cases  of  this  sort;  for  there  the  very  purpose  of 
the  bailment  is  safo-kseping,  and  the  duratkn  of  the  bailment 
is  aeceatarily  indefinitoi  There  some  action  is  rsquisito  ia 
order  to  terminate  the  bailmeni,  and  to  put  the  bailee  in  the 
wm^  ia  oase  ho  refuse  to  accede  to  the  demand  for  the  d^ 
posit  made.  The  same  nuty  be  said  ia  some  rsspeoto  of  aa 
attorney:  BeardAM  v.  Boyd,  87  Mo.  180. 

S.  Again,  the  causa  of  action  in  this  oaaas  arose  upon  the 
dissolution  of  the  corporation;  the  defendant  could  then  have 
been  sued  for  the  sum  then  in  his  hands,  so  it  was  then  his 
duty  to  have  turned  over  to  the  trustees  whatover  sum  he  hdd 
belonging  to  tiie  corporation.    ^  Where  an  obligation  to  pay 
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is  oomplete,  a  cause  of  action  at  once  arises,  and  no  demand 
is  necessary '^  WaUan  y.  Walker^  23  N.  H.  471;  Angell  on 
Limitations,  supra*  The  defendant  is  not  sned  for  a  oonyer* 
sion  of  the  snm  in  his  hands,  but  in  an  ordinary  action  fiNr 
its  recovery,  and  section  2948,  Revised  Statutes,  in  such  cases 
dispenses  with  the  necessity  for  making  a  demand.  Nan$am 
Y.  Jaeobf  98  Mo.  881,  8  Am.  St.  Rep.  581,  recognizes  this  aa 
true.  But  if  it  be  conceded  that  a  demand  on  the  defendant 
was  necessary  in  order  to  give  a  right  of  action,  still,  tha 
general  rule  is,  that  where  a  right  of  action  is  dependent  on 
this  course,  such  demand  must  be  made  within  the  period 
which  the  statute  prescribes:  BaU  v.  Keokuk  He.  IPy  Oo.j  6S 
Iowa,  768;  Palmer  v.  Palmer,  86  Mich.  488;  24  Am.  Rep.  605; 
Codman  v.  Rogere,  10  Pick.  112;  Jameson  v.  Jameson^  72  Mow 
640;  Atchison  eU.  R.  R.  Co.  v.  BurUngame,  86  Kan.  628;  60 
Am.  Rep.  578;  Morrism  y.  AfitBtn,  84  Pa.  St  12. 

As  illustrative  of  the  views  entertained  by  the  oonrls  oa 
this  topic,  we  quote:  **  To  give  effect  to  the  spirit  of  the  statute^ 
the  law  sometimes,  in  the  absence  of  stipulation  by  the  par- 
ties, fixes  the  time  when  the  cause  of  action  shall  be  taken  to 
have  accrued  by  the  duty  of  diligence  required  of  the  party. 
Where  the  time  for  doing  the  act  necessarily  precedent  to 
bringing  the  suit  is  indefinite,  it  allows  a  reasonable  time. 
When  that  reasonable  timer  has  elapsed,  the  duty  of  diligence 
begins;  and  if  this  consists  in  the  assertion  of  a  Isgsl  right| 
then  is  the  time  from  whence  the  statute  shooldbei^  to  nm'^t 
Morrieon  v.  MuUin,  84  Pa.  St  1% 

In  PalmerY.  Palmer, 86 Mich. 488, 24  Am.  Bep^ 606^ Oamp* 
bell,  X,  said:  ^If  a  creditor  has  the  meana  at  all  times  of 
making  his  cause  of  action  perfeot,  it  woold  be  nqjust  and 
oppressive  to  hold  that  he  could  postpone  indefinitely  the  time 
kit  enforcing  his  claim  by  fidling  to  present  it  He  is  rsallj 
and  in  fiaot  able  at  any  ttme  to  bring  an  aetion,  wben  he  can 
by  his  own  act  fix  the  time  of  payment  It  is  no  stretdh  of 
language  to  hold  that  a  oause  of  aetion  aoomeB  for  the  por> 
pose  of  setting  the  statute  in  motion  as  soon  aa  the  ersditor 
by  his  own  aet,  and  in  spite  of  the  debtofi  can  make  the  d^ 
mand  payable.^ 

Viewing  the  matter  in  this  light,  we  affirm  the  judgment 

Srivon  ev  LoDrinoMS— Tsihrs.  —The  •telvte  of  limitftHont  doet  nel 
apply  to  toohoiod  ooatiaoiiig  tmtto:  PrtuUy  t.  DasU^  7  Bioh,  Eq.  106;  Si 
Doo.  SSSb  tad  aotib    Tbo  itatiito  of  limitetioos  in  oqoi^  it  hold  loop- 
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iBedifetoftclMtf  M^Mi^MiiftiraiBi^ndnliifalli^lnHln  Okkr. 
U8MdM4  11  828;  5S  Am.  Dm.  88;  Emm  t.  Bkodgoti,  7  JduM.  Oh.  80| 
11  Aflk  Dm.  417»  asd  M*8.  8m  alM  ttEtoidad  Mto  to  iflfai  t.  AofM^  88 
▲m.  Dm^  at  pimt  881|  Alb  T.  rums  88  Mhn.  880. 

SEA!iiiTB€vLniiTA!nnm^DniAni.---WlMra  a  dMMaA  It  aMMmyto 
ghnt  1^  plaintiff  a  right  of  aetion,  nioh  damaiid  will  ba  piiwn^  if 
vithiii  a  naaonabla  tima:  JETiMilttM  t.  JSTamOtoN.  18  FIl  81.  fll|  81 
88B|  iJolkmd  ▼•  2VM^  4  Tt.  481|  84  Am.  Daa.  887. 
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OODBT  OF  EBBOBS  AND  APPEALS 


NEW  JERSEY. 


Stillwbll  v.  Stillwhll. 

nv  BQDirr  to  Pbotbot  l^nji  Aoquibbd  or  Fbavb  ov  OBiBifQni  ^ 
U  a  hubuid  00BT«7B  proporfcy  to  hit  wife  for  tho  pnrpooa  of  dofmidiiig 
Us  «ndiior%  and  upon  her  rofnsal  to  roooiiToy,  aadtU  one  of  his  etodi* 
ton  to  obtain  a  doereo  against  her«  without  her  knowlodgo  and  withont 
•onrioo  of  process  npon  her,  setting  aside  the  oonToyanos^  and  dirsetian 
the  property  to  be  sold,  and  then  pnrohases  at  the  sals  made  nnder  tba 
desree^  equity  will,  at  her  instsnoe^  set  aside  the  deoree  and  the  sale 
lliersiuidsr,  and  will  not  refuse  relief  on  the  gronnd  thai  her  title  was 
aeqvired  in  fraud  of  the  creditors  of  her  husband. 

WUUam  8.  Throekmortonf  for  the  appellant 

Frank  P.  MeDermoii  and  H.  M.  iVmus,  for  the  respondenti. 

BxABLSTy  0.  J.  The  facte  of  the  case  as  established  by 
the  pleadings  and  the  eyidenoe  are,  in  brief,  these:  That 
Charles  A.  Stillwell,  the  husband  of  the  appellant,  conveyed 
to  her,  as  a  ooyer  against  his  creditors,  the  lands  in  dispute. 

Subsequently,  being  desirous  of  again  acquiring  a  title  to  the 
property,  and  his  wife  refusing  to  reconyey  it,  the  husband 
assisted  a  ereditor,  who  had  obtained  judgment,  and  had  filed 
a  bill  to  set  aside  the  conyeyance  to  the  wife,  on  the  ground 
of  its  fraudulent  purpose,  to  obtain  a  decree  and  sale  of  the 
premises.  By  the  contriyance  of  the  husband,  no  process  in 
this  chancery  suit  was  senred  on  the  appellant,  and  she  was 
left  in  entire  ignorance  of  the  pendency  of  such  suit.  Nor 
did  she  know  of  the  sale  that  toodc  place  in  the  procedure.  At 
that  sale  the  husband  became  the  purchaser,  and  obtained  a 
■heiiflPt  deed.     The  consideration  was  his  payment  of  his 
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own  debt  to  the  judgment  creditor.  Having  thus  acquired  a 
title  to  the  land  through  the  sheriff,  he  concealed  that  fact 
from  his  wife,  and  in  that  situation  of  aflRidrs  died. 

His  heirs  claiming  the  land,  the  wife  filed  her  bill  fcr  rsUef 
against  the  title  thus  derived  from  her  husband. 

The  ease  in  the  oourt  of  chanoerj  appears  to  have  been  de> 
sided  on  the  ground  that  inasmudh  as  the  title  of  the  ^ipel* 
lant  was  aoquired  in  fraud  of  ereditony  a  court  of  equity 
would  not  help  her,  and  consequently  her  bQl  was  dismissed. 

But  this  ground  of  decision  seems  to  be  not  congruous  with 
the  substantial  issue.  Whether  the  appellant's  title  was  fraud* 
ulent  or  not  was  of  no  consequence  in  the  present  case.  Ad- 
mitting, as  has  been  admitted,  that  the  appellant's  title,  as 
derived  from  her  husband,  was  void  at  the  instance  of  credi- 
tors, that  feet  did  not  prevent  her  from  setting  up  In  a  court 
of  equity  that  either  her  husband  or  some  one  else  had  by 
fraud  got  the  title  from  her.  To  hold  otherwise  would  be  to 
lay  down  the  doctrine  that  the  holder  of  one  of  these  surrep- 
titious titles  was,  with  respect  to  it,  put  out  of  the  protection 
of  the  law.    Thraeis  no  soeh  principle  of  law  cr  equity. 

In  this  case  the  appellant  is  not  in  court  attempting  to 
validate  her  title;  what  she  seeks  is,  that  a  decree  and  sale 
to  which  she  was  not  a  party  by  reason  of  the  fraud  of  her 
busband,  and  in  wUeh  he  alone  was  interested,  should  be  va- 
cated. 

TUs  relief  she  is  plainly  entitled  to. 

Let  there  be  a  reversal,  and  a  decree  revesting  title  in  ap- 
pdlant^ete.  


WauLvmnjon  OowsrARon  —  HuisAm  amp  Wm.— A/taM  tmmi  fai- 
doead  bj  fnnd  to  Join  with  her  husband  in  a  oonTeTaaoa  of  hn  land  to 
daCrmad  hia  arediton,  aha  being  no  party  to  tha  fnnd,  and  tha  grantaa'a  ab- 
JaollBpraaulngthaaaQvayaaaabainstodalraadhar,  la  not  bond  bj  anab 
eaaTayaoaas  mtmmir,  Ii^fUkmi,  1  QOL  it  h  192;  fB  An.  Dea.  flOO;  and 
■olai  aaa  alao  nota  to  Drto«  if^  <AMi^  ▼• 'V'anapad^  7  Am.  81  E^.  78|  £f»- 
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LoMBBsov  t^.  Johnston. 

[47  Kbw  Jkbot  SQmTT,  SU.] 

Wmmmm  RsruBiHTATiov  MAT  BB  Madb  bt  Prbmituio  That  Which  n 
Tmam  lo  ab  to  Cbxatb  ah  IicpBnaioH  Whioh  n  Falsi*  and  tiioi 
yrofitiiig  bj  tiie  falM  impretnoii  ihas  created. 

Faiji  iMPBimom— Moktoagb  Obtainbd  vboh  a  Wztb  vhbbb  thb 
Bbuiv,  ov  bbb  Pabt,  that  its  execation  wm  naoomaiy  to  preTent  tho 
iauiiodlBte  amst  and  imprisonment  of  her  hosband  it  inequitable,  and 
tho  mortgagee  will  not  be  permitted  to  retain  it»  when  he  procured  it 
bj  statements  to  the  wife,  which,  though  not  false  in  themaeWes^  pro* 
inoed,  ss  he  knew  and  intended  they  should,  a  false  impvossion  of  dan- 
fv  to  her  husband* 

Bill  in  equity  upon  a  mortgage  made  by  Margaret  John- 
Bton  to  secure  indebtedness  dae  from  ber  husband.  She  by 
her  answer  insisted  that  the  mortgage  was  procured  by  the 
mortgagee's  stating  to  her  that  the  indebtedness  of  her  hue- 
band  arose  from  the  use  of  trust  funds,  and  that  in  their  use 
he  had  been  guilty  of  embezzlement,  and  could  be  put  under 
arrest  The  trial  court  found  in  fayor  of  the  defendanti  and 
declared  the  mortgage  void. 

/•  O.  Shipma%  for  the  appellant 

W.  H.  Morrow  and  Otorg$  M»  J2o&«son|  for  the  respondent 

Oabbison,  J.  We  agree  with  the  learned  vloe-ohanoellor 
who  heard  this  cause  in  all  his  conclusions  upon  the  testis 
mony.  The  case  shows  in  the  dearest  manner  that  Lomer- 
son,  the  appellant,  being  involyed  with  Mr.  Johnston  as  surety 
and  indorser,  visited  Mrs.  Johnston  for  the  purpose  of  securing 
himself  against  loss  through  the  husband  by  obtaining  from 
the  wife  a  mortgage  upon  the  house  left  to  her  by  her  father. 
The  ease  further  shows,  and  the  Yice-chancellor  so  finds,  that, 
in  attaining  this  object,  Lomerson  made  to  Mrs.  Johnston  a 
number  of  statements,  all  tending  to  excite  in  her  mind  the 
liveliest  apprehensions  that  her  husband  was  about  to  be 
lodged  in  jail  for  debt  The  court  of  chancery,  by  its  decree, 
set  aside  the  mortgage  thus  obtained,  considering  that  it  was 
executed  under  a  species  of  duress.  With  the  result  reached 
we  agree,  resting  our  decision,  however,  upon  the  ground  that 
it  is  inequitable  to  permit  the  complainant  to  retain  a  security 
for  the  husband's  debt  obtained  by  allowing  a  false  apprehen- 
sion as  to  the  husband's  danger  to  affect  the  mind  of  the  wife. 
That  this  apprehension  was  the  sole  consideration  for  the 
wife's  compliance  is  not  more  dear  than  that  the  effident 
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element  of  that  apprehension,  namely,  the  belief  in  the  im- 
minence of  the  anticipated  arrest,  was  not  only  false,  but  was 
■o  to  the  knowledge  of  Lomerson. 

In  order  to  establish  a  case  of  false  representation,  it  is  not 
necessary  that  something  which  is  false  should  have  been 
stated  as  if  it  were  true.  If  the  presentation  of  that  which  is 
true  creates  an  impression  which  is  false,  it  is,  as  to  him  who 
seeing  the  misapprehension  seeks  to  profit  by  it,  a  case  of 
biae  representation.  In  the  present  instance,  Mrs.  Johnston 
naturally  gathered  from  the  statements  made  to  her  by 
Lomerson  that  her  husband  had  committed  crimes  for  which 
he  not  only  could  and  would  be  imprisoned,  but  that  his 
arrest  was  at  hand.  The  imminence  of  the  danger  was  the 
sole  motive  for  the  execution  of  the  mortgage.  In  any  other 
view  of  the  transaction,  her  haste  is  incomprehensible.  Not- 
withstanding the  importance  of  the  demand  made  upon  her, 
■he  took  no  time  to  reflect,  held  no  consultation  with  her 
friends,  sought  no  advice.  Her  one  object  was  to  act  quickly, 
—  to  be  beforehand.  And  yet  this  notion  of  the  imminence 
of  her  husband's  arrest  was  just  the  one  part  of  the  impres- 
doii  produced  upon  her  mind  by  Lomerson's  statements, 
which  was  false,  and  which  he  knew  to  be  false.  From  this 
time  on  the  ease  becomes  one  of  false  reprseentationi  not 
because  fiJsehoods  wers  stated  aa  if  they  were  facts,  but 
because  the  state  ct  mind  produced  falsely  represented  the 
fiiets.  To  take  advantage  of  soob  a  state  of  mind  ia  to  profit 
bj  a  fSalse  representatioD. 

The  deeree  below  is  affirmed,  with  eoela. 


fkiVB— >yii«i  BatamasBAaioMa— >As  Is  wImiI 

faadakoK  SM  aoto  «e  ObttrWr.  Aw^  It  An.  81.  B«f.  «fr4m. 
ysilgr  Jsttntiwislly  ptodnets  a  (aim  impntiioa  hj  wntdi  cr  ssli^  in 
li  miiliiil  m  ililih  inmi  aadas  adTsatietb  il  is  a  saw  «f  mhiIImI 
JCMdl w.  mmmmmuk  ^Um.  1h  9k  Am.  Dm.  111. 
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Collins  v.  Yoobhbbs. 

[47  Hbw  Jsbsxt  Bqditt,  tl&] 

MabBEA«B  OoVTBAOnED   WBIU  A  PbKTIOUS  MaBRXAOB  of   TBI   HfTBBAn 

BiMAiKB  UHAirinTLLXD,  though  he  had  preTiootly  obtained  a  Toid  doerae 
of  diToroe  ia  another  state,  hai  no  legal  foroe  whatever. 
A  Vaud  Marhzaoi  will  iror  v»  Pbbbumsd  to  havb   Tammm  Plms 

BnWXKI  PaBXUB  WbD    LiYXD    ToOITHJUt   AB    HUSBAVD   ASP    Wits 

onder  a  oeremony  of  marriage^  when  the  man  intended  to  deoeiTe  the 
the  wife  by  a  pretended  marriage,  and  knew  that  he  wae  not  oompetent 
to  marry,  beoanee  the  decree  purporting  to  divoroe  him  from  hit  wife 
WM  a  nullity,  although  the  partiea  to  the  seoond  marriage  continued  to 
live  together  ae  fanaband  and  wife  after  tho  first  wife  had  proonred  m 
valid  divoree  from  the  husband*  and  therefon  after  he  had  oapaoi^  to 
oontraot  a  valid  marriage. 

Whbn  the  case  was  first  determined  in  the  court  of  appeala 
the  decree  of  the  vice-chancellor  was  affirmed,  hot  no  opinion 
in  support  of  the  affirmance  was  published.  Judge  Garrison 
delivered  a  dissenting  opinion,  in  which  he  insisted  that  the 
matrimonial  conduct  of  the  parties  after  the  impediment  to 
their  marriage  had  been  removed  gave  rise  to  a  presumption 
that  they  thereafter  assented  to  a  valid  marriage.  A  motion 
for  a  reargument  having  been  made,  it  was  denied,  and  the 
following  opinion  thereupon  delivered* 

CorUandi  Parker^  for  the  motion. 

BxASLBT,  C.  J.  This  motion  is  refused,  and  the  reoord  la 
ordered  to  be  remitted. 

Inasmuch  as  it  appears  that  counsel  has  misconceived  the 
ground  on  which  this  case  was  decided  by  this  court,  it  seems 
proper  that  I  should  state  that  ground  as  it  was  understood 
by  me. 

This  court  was  called  upon  to  apply  the  law  to  the  follow- 
ing foots,  vis.:  In  the  year  1867  one  Abraham  Voorheea 
brought  suit  in  the  superior  court  of  Connecticut  for  divoroa 
against  his  wife,  Camilla,  for  desertion.  This  proceeding  waa 
a  fraud  from  beginning  to  end,  on  the  part  of  the  plaintiff. 
No  notice  of  it  was  given  to  the  wife,  who  at  the  time  was  a 
resident  of  this  state,  and  consequently,  according  to  the  de- 
dsion  of  this  court  in  the  case  of  Doughty  v.  Doughty ^  28  N.  J. 
Eq.  681,  the  decree  that  ensued  was  in  this  jurisdiction  aa 
abisolute  nullity. 

This  being  the  situation,  Voorhees  married  a  second  time, 
and  the  question  to  be  decided  was  with  respect  to  the  validity 
of  this  latter  marriage. 
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On  that  subject  this  court  beld,  in  the  first  place,  that  in- 
aarnuch  aa  the  divorce  granted  in  Connecticut  waa  absolutely 
Toid  in  this  state,  such  second  marriage  bad  no  legal  force 
whatever.  This  was  a  necessarj  ccmclusion,  as  long  as  the 
case  just  cited  remained  unreversed.  But  another  question 
arose.  It  appeared  that  after  this  second  marriage  the  first 
wife  obtained  a  divorce  firom  her  husband,  and  that  sub- 
aequentlj  to  that  occurrence  Voorhees  cohabited  with  his  so- 
ealled  second  wife,  and  treated  her  before  the  world  as  though 
he  were  married  to  her.  And  it  was  urged  that  such  cohabi- 
tation formed  the  basis  of  an  inference  that  there  had  been  an 
interchange  of  consent  to  marriage  after  the  dissolution  of  the 
first  marriage. 

This  inference  was  rejected  by  this  court  on  two  grounds. 

First,  that  an  interchange  of  consent  was  not  to  be  deduced 
from  cohabitation  accompanied  with  matrimonial  habit  and 
repute,  in  a  case  wherein  it  appeared  that  the  parties  had 
been  Kving  together  as  husband  and  wife  by  force  of  a  cere- 
monious marriage,  to  which  as  a  valid  act  one  of  the  parties 
in  point  of  fact  had  not  assented. 

The  court  found  as  a  fact  in  this  case  that  the  husbandt 
Voorhees,  knew  that  he  had  no  legal  power  or  right  to  con- 
tract this  second  marriage;  that  he  was  aware  that  the 
divorce  fraudulently  obtained  by  him  was  a  nullity;  what  he 
did  consent  to  was  to  deceive  the  so-called  second  wife,  and 
to  live  with  her  with  the  appearance  of  being  married  to  her; 
be  did  not  consent  to  many  her  in  any  legal  sense  whatever. 
Under  these  circumstances,  this  court  decided  that  his  con- 
tinued cohabitation  with  this  woman,  after  the  obstacle  to 
thfdr  marriage  had  been  removed,  cBd  not  prove  that  he  had 
changed  his  original  intent,  which  was  to  live  with  her  with- 
out being  legally  married  to  her.  It  was  deemed  that 
cohabitation,  with  habit  and  repute  being  accompaniments 
of  the  original  $UitU9^  could  not  per  $e  be  taken  as  proof  that  a 
new  $tatu$  had  been  agreed  to  by  the  parties.  Voorhees,  as 
just  stated,  had  consented  to  an  illegitimate  connection,  at- 
tended with  the  concomitants  of  habit  and  repute.  The 
continuance  of  such  concomitants  could  not,  by  their  unas- 
sisted probative  force,  lead,  with  any  show  of  reasoning,  to  the 
conclusion  that  the  man,  when  he  was  at  liberty  to  form  a 
legal  connection  with  the  woman,  had  embraced  the  oppor- 
tunity. To  treat  evidence  which  was  in  all  respects  and  to 
the  utmost  degree  in  accord  with  the  original  purpose  aa 
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proving,  propria  vigore^  a  change  of  each  purpose,  appeared 
to  be  not  only  inadmissible  aocording  to  legal  mleSi  bat  as 
being  in  logic  ridicnlooa. 

This  constnictioii  of  the  evidence,  it  waa  believed,  stood 
opposed  to  bat  a  single  case,  which  is  that  of  Breadalban^ 
Peerage,  reported  in  L.  R.  2  H.  L.  8.  269.  The  doctrine  of 
that  case  is  supported  by  nothing  that  preceded  or  that  has  fol- 
lowed it,  and  is  altogether  anomaloas,  and,  as  it  seems  to  me, 
it  was  properly  rejected  by  this  court  In  that  case  the  court 
acted  apon  the  principle  that  if  a  man  and  a  woman  agreed 
to  live  together  adulterously,  with  a  simalation  of  marriage, 
that  there  should  be  an  inference  of  a  subsequent  valid  mar- 
riage, from  the  &ct  that  such  simulation  had  been  continued 
after  the  death  of  the  husband  of  the  adulteress.  Why  snoh 
an  inference  is  to  be  thus  deduced  is  not  apparent,  unlasfl 
it  be  for  the  promotion  of  adultery.  By  its  prevalence  the 
adulterous  purpose  is  ocmverted  into  a  matrimonial  pwpoee^ 
without  a  particle  of  reasonable  evidence  in  support  of  the 
alleged  change  of  intention.  Such  a  ooune  la  opposed,  as  it 
seems  to  me,  to  morals  and  public  pdiey.  Loid  Westbury 
read  the  opinion  in  the  ease,  and  he  has  no  better  reason  to 
offer  in  favor  of  the  principle  adopted  than  that  he  eaii  And 
no  ruling  the  other  way.  He  does  not  pretend  that  he  oaii 
find  anything  in  its  fkvor,  and  in  his  remarks  he  strangely 
compares  the  ease  befixre  him  with  thoee  instances  where 
the  parties  intended  originally  to  marry,  and  not  to  eommtt 
adultery,  their  intent  being  frustrated  by  the  existence  ef 
some  unknown  obstacle.  And  yet  it  is  prssumed  that  no  one 
who  will  look  with  any  eare  into  the  subject  will  have  the 
slightest  doubt  that  these  two  classes  of  eases,  with  rsq^ 
to  the  methods  of  their  proo(  respectively  rsst  upon  entire^ 
different  foundations;  &r  when  the  parties  have  Intended 
marriage,  being  ignorant  of  an  ezisttng  impediment^  all  that 
is  to  be  established  by  cohaUtion  apparently  mateimonlal^ 
subsequent  to  the  removal  of  such  impediment^  is  the  mof* 
ing  into  effect  by  the  parties  of  their  original  purpose;  hoi 
when  the'  original  purpose  was  to  live  in  adultery,  the  evi- 
dence, under  similar  circumstances,  must  be  sufficient  te 
show  an  abandonment  of  such  purpose  and  the  execution  of 
a  new  one.  These  lines  of  oases  can  be  confounded  only  by 
want  of  careful  observation  of  the  principles  upon  which  they 
rest 

Nor  in  the  present  case  would  the  result  have  been  varied 
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if  the  role  thus  rejected  had  been  adopted;  for  the  erideDoe 
before  the  court,  reasonably  construed,  would  have  been 
deemed  to  be  opposed  to  the  contention  of  appellanta. 

The  proofs  on  the  subject  amount  to  demonstration.  The 
second  wife  was  one  of  the  witnesses  in  the  cause,  and  she 
testified  that  she  never  knew,  or  had  the  least  intimation,  un* 
til  after  the  death  of  her  husband,  that  the  yalidity  of  their 
marriage  was  in  any  respect  called  in  question;  and  when 
■he  was  asked,  ^  Was  any  other  marriage  ceremony  eyer  per- 
formed in  which  you  and  Abraham  Voorhees  were  the  con- 
tracting parties?'*  her  answer  was,  ^  There  was  not.^  Further 
than  this,  she  was  then  folly  examined  by  her  own  coun- 
sel, and  she  made  no  pretense  of  any  other  interchange  of 
omsent  to  marriage  between  herself  and  the  man  she  co- 
habited with  except  such  as  had  been  given  at  the  time  of 
their  ceremonious  nuptials.  Most  certainly  this  evidence,  if 
we  apply  to  it  the  ordinary  legal  tests,  is  entirely  conclusive, 
and  absolutely  proves  that  there  never  was  any  second  mar- 
riage, in  any  form  whatever,  between  these  parties.  It  is  to 
be  borne  in  mind  that  cohabitation,  with  matrimonial  habit 
and  repute,  is,  standing  alone,  nothing  more  than  testimony 
in  proof  of  marriage;  the  conduct  of  the  persons  to  whom  it 
relates  does  not  constitute  marriage,  and  consequently,  ttom 
its  evidential  nature,  it  is  liable  to  be  rebutted  by  other  proofo. 
TbiSi  as  has  been  already  said,  was  done  in  the  presmt  in- 


Mabxeaos  AM9  Ihvoaaa  ^8ioon>  ICaxuasi^  wbbs  Fkawes  Mas- 
BiAiQB  EncAnrs  ViumvLLiDt  8m  nolo  to  BmUk  v.  BhM^  4$  An.  Dia 
lS0-lS4f  aolo  to  CMUivi  V.  SW^mu^  44  An.  Dm.  Si^  S6|  CMm^M  v.  iC^ 
6^Hm  in  m.  S8S|  S  An.  81  Bflf.  lOS. 

llAxsiAaa  Asa  0ifeaas—  M? masua  — >  As  lowhM  a  mmt^lBg^  wlllko 
jiMsmd  froaoolisMtaliaii  ol  the  portion  Id  whsaaei^  SM  aolt  to  iljpyMf 
^jriBiHy  JW/aaite  Ofc,  S7  Am.  Bo»  aumhJmMmT.Imtlm,UQtL 
Stt|i»AakitE9.Slik 
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Bennett  v.  Van  Bipbb. 

[47  If SW  Jbm1¥  BoOITTf  88iL| 

TBI  WoKB  ^'RBf^noHi,''  whtti  ated  in  willt  and  gtetntai^  fa  ordinMily 
o<Mittni«d  M  inolnding  raUttTM  bj  ooiwaagiiiiiitj«  and  aaobidiBg  nii^ 
tives  by  affinity,  nnlew  a  oontrary  intentiaii  fa  manifaatod, 

Dkpinition  aw  thb  Words  "Kklatbd  to."  —  If  a  itatnto  permitB  a  beaa- 
ficiary  member  of  a  society  to  designate  a  person  **reUtad  to  and  do* 
pendent  upon  "  him^  who  shall  ba  entitled,  under  oertaia  oonditions,  to 
draw  from  the  society  a  svn  named,  a  rslatiTO  by  affinity  if  lalsctsd  fafy 
the  member,  is  entitled  to  draw  sueh  sum. 

Samtul  Kalisch,  for  the  appellant 

Charles  E.  Hili^  for  the  reepondents. 

ScuDDER,  J.  On  the  death  of  Alonio  Van  Riper,  a  member 
of  Alpha  Council  No.  8,  of  New  York,  •  daly  conetitated 
branch  of  the  Supreme  Council  of  the  Order  of  Choeen 
Friendp,  a  benefit  certificate  for  the  sum  of  three  thoneand 
dollars  became  payable.  He  had,  in  his  lifetimei  named  aa 
the  beneficiaries  under  said  policy  his  grandsoOi  Raymond 
Van  Riper,  for  one  thousand  dollars,  and  Martha  C.  Bennett 
for  two  thousand  dollars.  She  is  the  wife  of  Lewis  W.  Ben- 
nett, a  grand-nephew,  by  consanguinity,  of  Alonio  Van  Riper, 
deceased.  After  his  death,  on  claim  made  by  the  children 
and  representatives  of  the  deceased,  a  bill  of  interpleader  was 
filed  by  the  council,  and  on  decree  to  interplead,  an  issue  be- 
tween the  parties  defendant  was  formed,  and  a  decree  entered 
against  Martha  C.  Bennett,  who  has  taken  her  appeal  there- 
from to  this  court.  Her  right  is  based  on  the  certificate 
above  mentioned,  which  is  a  duly  authenticated  relief-fond 
certificate  of  the  order.  By  the  Revised  Statutes  of  Indiana 
authorising  the  incorporation  of  such  societies  (see.  8860), 
a  certificate  of  membership,  policy,  or  other  evidence  of  intei^ 
est  shall  be  regarded  as  a  contract,  and  the  names  of  payees 
and  beneficiaries  may  be  changed  on  such  terms  and  oondi« 
tions  as  the  parties  to  the  contract  may  agree.  By  section  8 
of  the  articles  of  association  of  the  supreme  council  of  the 
order,  one  of  the  principal  objects  shall  be  to  establish  a  relief 
fund,  from  which  members  of  this  association  who  have  com- 
plied with  all  its  rules  and  regulations,  or  persons  by  such 
uieinbers  lawfully  designated,  or  the  legal  heirs  of  such  mem- 
bers, may  receive  a  benefit  in  a  sum  not  exceeding  three  thou- 
sand dollars,  on  satisfactory  proof  of  death,  and  conditions 
complied  with.    By  article  1  of  the  relief-fund  law,  ^each 
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beneficiary  member,  the  person  or  persons  designated  by'  said 
member  related  to  or  dependent  upon  him  or  her,  or  the  legal 
representatives  of  such  person  or  persons,  shall  be  entitled, 
under  the  prescribed  regulations  and  conditions,  to  draw  a 
«am  not  exceeding  the  amount  named  in  bi8  or  her  oertifi- 
cate,  as  thereinafter  specified.'' 

Taking  these  different  parts  of  the  eontraot  together,  the 
question  to  be  determined  is,  Does  the  intended  beneficiary, 
Martha  C.  Bennett,  come  within  its  terms,  so  as  to  entitle  her 
to  the  payment  of  two  thousand  dollars  under  the  certificate? 
It  is  not  claimed  that  she  was  dependent  upon  the  deceased, 
but  her  claim  is,  that  she  was  related  to  him,  within  the 
meaning  of  the  contract  I  think  there  was  error  in  eonfln* 
ing  the  meaning  of  this  term  ^  related  to  "  within  the  namnr 
limit  which  has  been  adopted  in  the  construction  of  wills  ftnd 
in  some  statutes.  From  the  indefinite  extent  of  the  word  ^ro* 
lations,**  it  has  been  found  necessary  to  limit  it  in  these  eases 
by  confining  it  to  the  next  of  kin  under  the  statute  of  dis- 
tributions: Smith  y.  Campbell^  19  Ves*  400;  Bennett  t.  Honef^ 
woody  Amb.  708.  This  includes  relations  by  blood,  and  not 
by  affinity,  and  is  applied,  unless  the  testator  has  subjoined 
to  the  gift  expressions  declaratory  of  an  intention  to  include 
them:  2  Jarman  on  Wills,  666;  Eety  v.  Clark,  101  Mass.  86; 
8  Am.  Rep.  820.  In  Bacon  on  Beneficial  Societies,  see.  260, 
it  is  said:  '^It  has  long  been  settled  that  the  word  'relatives^' 
when  used  in  a  will  or  statute,  includes  those  persons  who  ate 
next  of  kin  under  the  statute  of  distributions,  unless  from  the 
nature  of  the  bequest,  or  from  the  testator  having  authorised 
a  power  of  selection,  a  different  construction  is  allowed": 
Mfahon  ▼•  Savage  J 1  Schoales  <fe  L.  Ill;  cases  in  notes  to  Hard' 
ing  v.  Olyn,  1  Atk.  469,  3  White  and  Tudor's  Lead.  Cas.  810; 
Drew  v.  Wakefield^  54  Me.  291.  In  this  certificate  there  is  a 
power  of  selection  given,  not  by  will,  but  by  the  contract  be- 
tween the  parties.  There  are,  therefore,  qualification  to  this 
rule  of  construction,  even  in  cases  of  wills,  when  a  eontraiy 
intention  is  manifested.  There  can  be  no  question  about  the 
intention  of  the  holder  in  this  case  upon  the  face  of  the  certifi- 
eate.  In  Crail  t.  Lambj  1  ColL  C.  C.  489, 495,  Vice-chancellor 
Shadwdl  says  that  ^in  Johnson's  Dictionary,  in  Bichardson^s 
IHotionary,  and  in  Bailey's  Edition  of  Facdolati,  the  word 
^relations'  is  treated  as  extending  to  affinity;  and  the  expres- 
sions *a  relative  by  marriage '  and  *  a  relation  in  the  law,'  as 
denoting  connections  by  affinity,  are  popularly,  whether 
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not  or  inooirect,  of  occarional,  if  not  of  frequent,  nee,"  In  our 
more  modern  dictionaries  we  find  that  a  ^  relation  **  or  ^  rela* 
tiTe**  if  defined  aa  a  person  eonnected  by  blood  cr  aflSnity. 
When  nsed  in  a  contract,  aa  in  this  caaCi  I  do  not  find  that  ii 
haa  snch  a  fixed  and  definite  meaning  that  we  must  thwart  the 
porpoee  of  this  decedent,  who  auppoeed  that,  by  the  terms  of 
the  article  giving  him  control  of  his  benefit  in  the  relief  fund, 
he  conld  bestow  it  on  any  one  of  those  popularly  called  rela- 
tifes  whom  he  might  select.  It  seems  also  that  a  liberal 
rather  than  a  restricted  meaning  given  to  the  word  '^rela- 
tiTC,''  used  in  this  article  of  the  association,  would  better  com- 
port with  its  beneyolent  purpose.  The  construction  contested 
Ibr  against  this  certificate  would  exclude  a  member'a  wife, 
unices  she  came  within  the  other  part  of  the  phraae  by  being 
dependent  on  him  for  her  support  The  ties  of  affinity  are 
often  stronger  than  those  between  collateral  or  even  lineal 
kinsmen  by  blood;  and  there  is  nothing  unreasonable  in  say- 
ing that  this  certificate  was  made  payable  to  one  whom  the 
holder  supposed  was  properly  classed  among  his  relatives, 
and  that  the  council  so  intended.  Where  there  is  no  fixed 
legal  or  technical  meaning  which  the  court  must  follow  in  the 
construction  of  a  contract,  then  '^  the  best  construction,"  says 
Chief  Justice  Gibson,  *'  is  that  which  is  made  by  viewing  the 
subject  of  the  contract  as  the  mass  of  mankind  would  view 
it;  bit  it  may  be  safely  assumed  that  such  was  the  aspect  in 
which  the  parties  themselves  viewed  it  A  result  thus  ob- 
tained is  exactly  what  is  obtained  from  the  cardinal  rule  of 
intention":  SehuylkiU  Navigation  Co.  v.  Moore,  2  Whart  491. 

It  seems  that  the  objects  of  this  association  will  be  best  at* 
tained  by  the  adoption  of  a  common,  though  it  may  be  an  in- 
exact, interpretation  of  the  words  *'  related  to,"  as  used  in  the 
article  above  referred  to,  rather  than  by  a  restricted  meaning 
that  may  not  have  been  known,  and  is  certain  to  defeat  the 
purpose  of  this  deceased  member,  and  that  no  rule  of  legal 
oonstruction  will  be  violated  by  giving  it  such  meaning. 

For  this  reason  the  decree  will  be  reversed. 


Wnxi^  Oassfmvomm  ov  Wokds  nr—  "Relatiohs.**— For  tii*  mmaiag 
md  dgniiUmn—  of  the  word  "relatiooib*  m  oood  ia  a  will,  mo 
r,  Ii  Wia  tSi  »  Aoi.  Bopi  so. 
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Fbnnikqton  v.  ToBOl 

[47  Mbw  JnuBT  BqvirTtllli] 
09  IV  Ltrrloootobt  Dmub  ov  AniA&  ciavvov  k« 
M  SB  allhriiiMMt  M  !•  arroftoC  wUeh  IIm  ^pdUuiti  luid  BO 
MDplaivlb  and  thtvafora  aaotlMr  pMigr  prejiidUoid  hf  ttoM 
piweeato  «  WilMiqmBt  appeal  iMMd  tliWMB. 
A1VIA&  fMKM  ▲  VniA&  Dbcbsb  nr  Okaxobet  BBoroB  inr  nm  Wbolb 
Oum  worn  lUTnirt  wilh  all  iBtorkMatoty  ovdin  iBTolfiog  tliB  BMriti 
bI  Um  MQtrorenj. 

ABWUfBTlBB  IDB   PABSniBBflKIP   PbQVIIS  AoQ^FIBBD  Wt  #!BAink— A  BMBH 

bir  of  B  firm  aitabliiiliad  for  tho  ooodnoi  of  b  IbwM  bosiaeM  li  Bot 
itttiUed  to  wiibdraw  profiU  Boqnirod  by  him  in  partnership  trammotioni^ 
€B  the  gronnd  that  ha  acquired  them  by  cheating  ooatomon  of  the  firm^ 
tha  Bwmber  calling  on  him  for  aa  acconnting  ia  innocent  of  all 


Bug$n$  Stevenson  and  Joseph  D.  Bedle^  for  the  appellants. 
Jokn  W.  Origgs^  for  the  respondent. 


Dixon,  J.  Joseph  C.  Todd«  the  complainant,  and  Philip 
Rafferty,  whose  administrators  are  defendants,  formed  a  part- 
nership in  January,  1859,  to  conduct  the  business  of  mano- 
bMiunng  and  sellingmachinery,  and  also  a  general  commission 
and  agency  business  for  the  purchase  and  sale  of  machinery 
and  railroad  supplies.  In  July,  1872,  the  partnership  was 
dissolyed  by  Mr.  Bafferty's  death. 

During  tiie  existence  of  the  partnership  Mr.  Rafferty  oar* 
ried  on  a  part  of  its  business  secretly,  without  entering  it  on 
the  books  of  the  flrm«  and  appropriated  the  profits  thereof  to 
Ids  own  use. 

In  March,  1876,  the  present  bill  was  filed  to  obtain  an  ao- 
ooont  of  this  secret  business  and  a  share  of  the  profits.  In 
February,  1879,  an  account  was  decreed,  and  a  reference  made 
to  a  master  to  state  the  same.  In  May,  1883,  the  master  re- 
ported the  account,  which,  after  exceptions  by  the  defendants, 
was  substantially  confirmed  by  final  decree  July  18, 1889. 
Thereupon  the  defendants  appealed  to  this  court,  contending 
that  in  the  account  the  complainant  was  allowed  a  share  of 
gains  unlawfully  made  by  Rafierty,  and  that  this  was  enuiis* 
oos. 

It  appears  that  the  secret  business  consisted  of  transactions 
with  certain  California  houses,  in  some  of  which  Rafferty, 
while  ostensibly  acting  as  purchasing  agent  for  these  houses 
and  charging  ttiem  commissions  for  his  services,  trilled  ths 
purchased  goods  to  his  principals  at  prices  greater  than  ths 
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oort,  and  so  defrauded  them  of  the  diflereiice.  In  decreeing 
an  aocount,  the  court  of  chancery  refused  to  meddle  with  these 
fraudulent  gains,  and  directed  the  master  to  allow  the  com* 
plainant  a  share  of  onlj  such  profits  as  were  lawfully  made 
by  his  partner:  Todd  ▼.  Raffert^$  Adm'rt,  80  N.  J.  Eq.  254. 
The  administrators  appealed  from  the  interlocutory  decree 
jibr  an  account,  insisting  that  they  were  not  chargeable  at  all 
with  respect  to  the  secret  business,  but  that  decree  was  af- 
firmed by  this  court  for  the  reasons  given  in  the  court  below: 
Bafferh^B  Adm*r$  y.  Todd,  34  N.  J.  Eq.  &52. 

The  affirmance  of  the  interlocutory  decree  on  the  appeal 
of  the  defendants  did  not  finally  decide  any  equitable  ques- 
tions except  such  as  were  then  passed  on  by  this  court.  These 
could  lawfully  be  only  those  features  of  the  decree  which 
might  constitute  a  grievance  to  the  appellants,  and  were 
therefore  complained  of  by  them:  Ofwn  ▼.  BlaekweU,  82  N.  J. 
Eq.  768.  In  fact,  only  those  portions  of  the  decree  were  con- 
sidered. They  did  not  embrace  the  clause  exonerating  the 
administrators  from  any  obligation  to  account  for  gains  un- 
lawfully made  by  Bafferty. 

Nor  does  the  interlocutory  decree  itself  finally  dispose  of 
such  obligation  as  the  case  now  stands.  It  is  a  settled  rule 
in  this  court  that  an  nppeal  from  a  final  decree  in  chancery 
brings  tip  for  review  the  whole  case,  with  all  interlocutory 
orders  involving  the  merits  of  the  controversy:  Crane  v.  De 
Camp,  22  N.  J.  Eq.  614;  Deeler  v.  Ruckman,  28  N.  J.  Eq.  614; 
Clair  v.  TerhunBy  85  N.  J.  Eq.  886. 

When,  therefore,  the  administrators  now  appeal  from  the 
final  decree,  on  the  ground  that  they  are  thereby  improperly 
eharged  with  gains  fraudulently  made  by  Rafibrty,  we  must 
eonsider  and  dedde  whether  in  equity  they  ought  to  bo  so 
eharged. 

The  question,  barely  stated  according  to  the  conceded  bets, 
ts  this:  When  an  innocent  member  of  a  firm  established  Ibr 
the  conduct  of  a  lawful  and  moral  business  calls  upon  hia 
partner  for  a  share  of  profits  made  in  partnership  transactions, 
is  the  partner  absolved  from  the  duty  of  dividing,  if  he  showe 
that  he  realized  the  profits  by  cheating  the  customers  of  the 
firm? 

For  an  affirmative  answer  to  this  question  no  support  is 
ftmnd  in  the  cases  of  Watson  v.  Murray,  28  N.  J.  Eq.  287, 
and  Gregory  ads.  Wilson^  86  N.  J.  L.  815,  IS  Am.  Rep.  448, 
upon  wUoh  akme  the  learned  vice-chancellor  relied  in  mak* 
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ing  the  interlocutory  degree.    In  the  earlier  eaie  the  yerj 
basiness  for  the  conduct  of  which  the  partnership  existed 
was  deemed  illegal  or  immoral,  and  in  the  later  case  the 
plaintifif  participated  in  the  unlawful  design  by  which  the 
money  sued  for  was  gained.   And  so  far  as  I  have  discovered, 
whenever  any  court  has  applied  the  maxim.  Ex  turpi  causa^ 
non  oritur  aetio^  it  has  based  its  judgment  on  the  turpitude 
of  the   plaintiff.    ''The  objection/'  said  Lord  Mansfield  in 
HolTnan  v.  Johnson^  Cowp.  343, ''  that  a  contract  is  immoral 
or  illegal  as  between  plaintiff  and  defendant  sounds  at  all 
times  very  ill  in  the  mouth  of  the  defendant    It  is  not  for 
his  sake,  however,  that  the  objection  is  ever  allowed;  but  it  is 
founded  in  general  principles  of  policy,  which  the  defendant 
has  the  advantage  of,  contrary  to  the  real  justice  as  between 
him  and  the  plaintiff,  r- by  accident,  if  I  may  so  say.    The 
principle  of  public  policy  is  this:  Ex  dolo  malo^  non  oritur  actio. 
No  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of 
action  upon  an  immoral  or  an  illegal  act.    If,  from  the  plain- 
tiff's  own  stating  or  otherwise,  the  cause  of  action  api)ears  to 
arise  ex  turpi  causa^  or  the  transgression  of  a  positive  law  of 
this  country,  there  the  court  says  he  has  no  right  to  be  as- 
sisted.   It  is  upon  that  ground  the  court  goes;  not  for  the 
sake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
to  such  a  plaintiff." 

But  when  the  plaintiff  is  blameless,  and  the  contract  on 
which  he  stands  is  legal  and  moral,  no  court  has  ever  per^ 
mitted  a  defendant  to  escape  responsibility  because  of  his  own 
misconduct  ''It  is  an  indisputable  proposition/'  says  Mr. 
Broom  (Legal  Maxims,  352),  "  that,  as  against  an  innocent 
party,  no  man  shall  set  up  his  own  iniquity  as  a  defense  any 
more  than  as  a  cause  of  action/'  The  same  sentiment  was 
put  in  striking  antitheses  by  Rooke,  J.,  in  Farmer  v.  RuseeUj 
1  Bog.  &  P.  296,  301,  to  this  effect:  the  doctrine  that  if  a  de- 
fendant be  innocent  he  shall  be  answerable,  if  guilty  he  shall 
be  free,  that  his  innocence  shall  work  a  loss  to  him,  his  guilt 
shall  be  his  indemnity,  is  so  monstrous  as  to  be  accounted 
for  only  on  the  ground  of  mutual  privity  in  a  foul  transac- 
tion. 

An  examination  of  the  authorities  will  show  that  while 
eoorts  have  uniformly  admitted  the  impolicy  of  aiding  plain- 
tifb  in  furtherance  of  their  tainted  schemes,  yet  they  have  not 
been  unmindful  of  the  added  immorality  of  defendants  in 
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eeeking  to  wrong  plaintiffs  also  because  of  their  owu  turpi- 
tude, and  hence  they  have  been  sometimes  perhaps  too  ready 
to  perceive  distinctions  between  the  plaintifif 's  claim  and  his 
improper  acts  in  which  it  originated,  so  that  a  base  defensa 
might  be  defeated.  This  tendency  received  some  adverse 
criticism  in  tlie  New  Jersey  decisions  above  mentioned,  on  the 
ground  that  courts  ouglit  to  proclaim  the  outlawry  of  such 
ail'airs  from  the  first  step  to  the  Jast,  not  for  the  sake  of  the 
defendant  who  would  cheat  his  associate  in  guilt,  but  in  order 
to  render  the  transactions  as  precarious  and  difficult  as  poe- 
Bible  to  those  who  might  be  inclined  to  enter  upon  thenu 
This,  undoubtedly,  is  the  ultimate  reason  on  which  courts 
act  when  they  refuse  to  aid  plaintiffs  engaged  in  forbidden  or 
nefarious  enterprises. 

But  a  denial  of  assistance  to  the  present  complainant  ean 
rest  on  no  such  basis.  The  law  has  no  desire  to  deter  parties 
from  doing  anything  which  the  complainant  has  done.  On 
the  other  hand,  a  refusal  to  aid  him  would  furnish  an  incen- 
tive to  such  frauds  as  the  defendants'  intestate  perpetrated; 
for  if  a  partner,  by  showing  that  he  has  cheated  the  customers 
of  the  partnership  in  all  his  dealings  with  them,  can  retain 
all  the  profits  instead  of  only  half,  his  temptations  to  iniquity 
are  doubled. 

There  exists,  then,  no  just  reason  for  discharging  the  defend* 
snts  from  the  duty  of  accounting  to  the  complainant  for  all 
gains  made  by  their  intestate  in  the  firm's  business,  according 
to  the  contract  of  partnership.  That  such  contract  embraced 
gains  unlawfully  realized  is  manifest  from  the  incontrover^ 
tible  proposition  that  on  the  receipt  of  such  gains  the  com- 
plainant, as  well  as  his  delinquent  partner,  became  responsible 
for  them  to  their  defrauded  customers.  Not  that  the  parties 
in  making  the  contract  actually  contemplated  the  sharing  of 
unlawful  gains,  but  they  did  not  expressly  exclude  such  par- 
ticipation;  and  because  the  law  Implies  in  the  contract  the 
duty  of  sharing  the  burdens  which  such  gains  impose,  it  im* 
plies  also  mutuality  in  the  benefits  conferred, — qui  $eniU  anu$ 
99ntire  debet  et  commodum. 

The  decree  appealed  from  should  be  affirmed. 

PikBTSBirsBSHiP— Aooomrroro.— It  th«  dnij  of  a  pMrtaw  Is  saooal  Is 
Mm  oofarteen  lor  all  funds  arising  l!rom  the  ode  of  partnenhip  lyuptrtf 
whiah  soiM  ialo  kfa  bands:  Lanffar.  Ltmgei.  17  Or.  22L 

PijamauanF  «-  Aosiior.  —  In  a  oommeroial  partnmrship,  snob  psHnsr  i% 
sllaWf  tlM  gsnsnl  and  accredited  agent  of  fths  partn«rsh^ 
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■ajMnd  all  «lwotiMr  ptrteen  bjUt  aoli  fai  all  mMm  within  Um 
■ad  obJMte «f  IIm parlntnbipt  NaUomtUtie,  Bank ▼•  JITofMb  62 N.  H. 

AaaflHrt  TOOitTiBg  noasy  uidar  aa  ilbgU  oontraal  nnal  Mooomt  tiiw^ 
«on  Imm  ▼.  Ormthj/,  S2  Wis.  447|  9t  Am.  Dm.  58^  aad  nrtoiidad  aotoi 
#lBytf  ▼•  FottwvMip  78  T«z.  SOS;  IS  Am.  8t.  Rep  787,  aad  aete.  Agnti  «r 
fartoMi  MBBoi  aMifcs  mtmtj  aol  af  tlMir  pfteiQlpabi  or  •iHMMtawi^  for  wImmi 
Ibay  iMwra ■niiwiiluB  I»mIi  AfinoM  ▼•  Fmhmmt  Ck^U  FlkHM^i  lOt 
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Cabnwbight  v.  Gray* 

[127  Nkw  York,  W.J 

CJONSIDERATTOir,  PROMISSORY  NOTE,  WHETILER  NEGOTIABLE  OB  NOT,  IM- 
PORTS.—  A  promissory  note,  whether  it  is  negotiable  or  not,  imports 
a  consideration.  It  is  not  necessary,  therefore,  to  express  a  con- 
sideration therein,  nor  is  it  necessary,  in  an  action  thereon,  to  allege 
or  prove  a  consideration.  The  burden  of  showing  a  want  of  con- 
sideration is  upon  the  defendant. 

Promissory  Note  Payable  after  Death  of  Maker  is  Valid  Instbxt- 
MENT. —  A  promissory  note,  although  by  its  terms  payable  after  the 
death  of  the  maker,  is  a  valid  instrument,  where  it  contains  a  prom- 
ise to  pay  a  sum  certain  at  a  specified  time  after  his  death. 

Action  on  a  promissory  note.     The  instrument  sued  oa 
was  in  the  following  words  and  figures: — 

"  QuARRYviLLE,  September  2,  1871. 
"  Thirty  days  after  death,  I  promise  to  pay  to  Corneliua- 
Carnwright  fifteen  hundred  dollars,  with  interest. 

"  Samuel  P.  Freligh.'' 

The  plaintiff  gave  no  evidence  of  the  actual  consideration  of 
the  instrument,  but  having  offered  testimony  tending  to  prove- 
the  genuineness  of  the  maker's  signature,  put  the  note  in 
f vidence,  and  rested  his  case.  Other  facts  are  stated  in  the 
iopinion. 

Peter  Cantine  and  John  J.  Linson,  for  the  appellants. 

F.  L.  Weslbrook  and  J.  Newlon  Fiero,  for  the  respondents 

Brown,  J.  When  the  plaintiff  rested  his  case,  and  again  at 
the  close  of  the  testimony,  the  defendant  moved  to  dismiss  the- 
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eomplaiot,  upon  the  ground  that  no  proof  had  been  given  that 
tba  inatrumeni  sued  upon  had  anj  congideration.  These  mo- 
tions were  denied,  and  the  court  instructed  the  jury  that  the 
inctruoient  was  a  promiaaory.  note  and  imported  a  considera- 
tion, and  that  the  burden  rested  upon  the  defendants  to  show 
thai  it  was  withr  it  a  consideration. 

The  exceptions  to  theee  rulings  present  the  principal  ques- 
tion aq^ied  upon  thia  appeal 

The  statute  of  this  state  in  reference  to  pronussory  notei 
piwides  as  follows  (1  Ber.  Stats.  768) :  — 

*^  Sec.  1.  All  notes  in  writing,  made  and  signed  by  any  per- 
•on^  whereby  be  shall  promise  to  pay  to  any  other  person  or  . 
Lis  order,  or  to  the  order  of  any  other  person,  or  unto  the 
bearer,  any  sum  of  money  therein  mentioned,  shall  be  due 
•nd  payable  as  therein  expressed,  and  shall  have  the  same 
•fieot  and  be  negotiable  in  like  ooanner  as  inland  bills  of  ex* 
obange,  aocordiog  to  the  custom  of  merchants.'' 

**  Sec.  4.  The  payees  and  indorsees  of  every  such  note  pay* 
able  to  them  or  their  order,  and  the  holders  of  every  such  note 
payable  to  bearer,  may  maintain  actions  for  the  sums  of  money 
therein  mentioned,  against  the  makers  and  indorsers  of  the 
flame  respectively,  in  like  manner  as  in  oases  of  inland  billa 
of  exchange,  and  not  otherwise.'^ 

Our  statute  is  a  substantial  re-enactment  of  the  statute  of 
Anne  (8  &  4  Anne,  o.  9)  which  provided  that  ^*all  notes 
aigned  by  a  person,  promising  to  pay  to  another,  his,  her,  or 
their  order,  or  to  bearer/'  should  be  construed  to  be  by  virtue 
thereof  due  and  payable  to  any  such  person  to  whom  the 
aame  is  made  payable,  etc. 

This  statute  was  held  by  the  courts  of  England  to  include 
within  its  terms  a  non-negotiable  note:  Smith  v.  Kendall^  6 
Term  Bep.  123;  BurcheU  v.  Slocoek^  2  Ld.  Baym.  1545;  8 
Kent's  Com.  77. 

In  the  case  first  cited.  Lord  Kenyon  said:  '^  A  note  maybe 
made  payable  to  A  or  bearer,  A  on  order,  or  to  A  only."  Sim- 
ilar decisions  were  made  by  the  courts  of  this  state  under  our 
own  statute:  Downing y.  Back€mtoe$,SCsia&^lS7}  Prendent  v. 
ffuriim,  9  Johns.  217;  6  Am,  Dec  278;  Kimball  v.  Huntington^ 
10  Wend.  676;  26  Am.  Dea  690;  HaU  v.  i^arm^r,  6  Denio^  484. 

In  Downing  v.  B€LeimMioe$f  a  non*negotiabIe  note  was  de- 
fland  on  as  within  the  statute,  and  the  de&ndant  demurred, 
«i  tbfl  ground  that  the  declaration  did  not  allege  the  trane* 
action  and  consideration  upon  which  the  note  was  given.    The 
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court  gave  judgment  for  the  plaintiff,  saying:  *^  The  very  point 
wae  settled  in  Oreen  ▼•  Lang  (April  term,  1798)|  in  eonSomt* 
ity  to  the  adjudications  in  Westminster  HalL" 

In  Pretident  ▼•  Hurtin  it  was  said:  *'The  note  set  forth  Isa 
good  promissory  note  within  the  statute,  though  it  has  no 
words  *  bearer  or  order.'  This  is  the  established  English  law, 
and  the  same  rule  is  recognized  by  this  CQurf 

In  Kimball  ▼.  Huntinffton^  the  action  was  upon  a  due-hOl  in 
this  form:  "  Due  Kimball  and  Eenston  $825«  payable  on  de- 
mand." Judge  Nelson  said:  '^The  instrument  is  a  promiesoiy 
note  within  the  statute.  Neither  the  acknowledgment  of  value 
xeceiYed  or  negotiable  words  are  essential  to  bring  it  within 
the  statute.''  See  also  Carver  y.  Haye$^  47  Me.  267;  FrafMin 
T.  Marekf  6  N.  H.  864;  26  Am.  Dec.  462. 

No  authority  is  cited  in  the  courts  of  this  state  or  of  Eng- 
land holding  that  a  non-negotiable  note  is  not  within  the 
terms  of  the  laws  cited,  and  we  are  of  the  opinion  that  the 
language  of  our  statute  includes  a  note  payable  to  a  person 
without  words  of  negotiability. 

The  instrument  sued  upon  being,  therefore,  a  promissory 
note  within  the  statute  of  this  state,  it  follows  that  it  imports 
a  oonsideration.  By  the  express  terms  of  the  statute  the  sum 
of  money  therein  mentioned  is  declared  to  be  ^  due  and  pay* 
able  as  therein  expressed."  That  it  is  ^  due  and  payable " 
according  to  its  terms  is  the  legal  conclusion  which  the  court 
must  draw  from  the  instrument  itself.  A  valid  contract  is 
thus  declared  to  exist,  and  of  course  a  consideration  must  be 
implied.  Hence  **  value  received  "  need  not  appear  on  the 
faoe  of  the  note,  as  those  words  express  only  what  the  law 
implies:  Hatch  v.  Trayes^  11  Ad.  &  E.  702;  HdU  v.  Fanner,  6 
Denio,  484. 

The  effect  of  laws  which  make  promissory  notes  negotiable, 
or  which  authorise  actions  of  debt  upon  them  though  non- 
negotiable,  is  to  take  them  out  of  the  common-law  rale  which 
requires  that  every  contract  must  be  shown  by  the  party  who 
sues  upon  it  to  be  supported  by  a  consideration,  and  enahlea 
the  holder  to  maintain  an  action  thereon  without  alleging  or 
proving  a  consideration.  In  other  words,  a  oonsideratioo  is 
implied  from  the  eharacter  of  the  instrument:  Peosby  t. 
Boaiwrighi,  2  Leigh,  196;  Hateh  v.  IVtiysi,  11  Ad.  *  E.  70S. 

The  English  statute  was  enacted  to  seUle  the  controvenqr 
that  prevailed,  whether  under  the  oosfamis  of  merahaiili 
promissory  notes  were  negotiable. 
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They  were  thereby  declared  to  be  assignable  or  indorsable 
orer  in  the  same  manner  as  inland  bills  of  exchange  were 
according  to  the  customs  of  merchantSy  and  holders  were  em* 
powered  to  maintain  actions  thereon  in  the  same  manner  as 
they  might  do  upon  any  inland  bill  of  exchange  made  or 
drawn  according  to  the  custom  of  merchants. 

Our  statute  contains  similar  provisions.  Promissory  notes 
and  inland  bills  of  exchange  were  by  virtue  of  these  laws 
put  upon  an  equality.  They  were  made  negotiable  if  they 
contained  words  of  negotiability^  but  whether  negotiable  or 
not,  and  whether  they  expressed  value  received  or  not,  it  was 
no  longer  necessary  in  actions  thereon  to  aver  and  prove  eon* 
mderation. 

Such  was  and  is  the  rule  as  to  inland  bills  of  exchange: 
1  Daniel  on  Negotiable  Instruments,  sea  161;  Raubit$ehei  v. 
Blank,  80  N.  Y.  479;  AvereU'$  Adm'n  v.  BooUr,  16  Gratt  168; 
76  Am.  Dea  203;  WdU  v.  Brighan^  6  Cush.  6;  62  Am.  Dee. 
760. 

And  the  same  rule  under  the  statute  was  made  applicable 
to  promissory  notes:  Townsend  v.  Derby^  8  Met  868;  Dean  v. 
CarrvOi,  108  Mass.  242;  Bank  of  Tray  v.  Topping,  9  Wend. 
277;  13  Wend.  667;  Ghitty  on  Bills,  9th  Am.  ed.,  78-181; 
Paine  v.  Nolle,  67  How.  Pr.  273;  Story  on  Promissory  Notes, 
sec.  61;  8  Kent's  Com.  77,  78;  1  Parsons  on  Contracts,  6th 
ed.,  249;  1  Parsons  on  Bills,  198. 

The  statute  does  not  require  a  note  to  express  value  re- 
ceived upon  its  face,  and  no  definition  of  such  an  instrument 
requires  the  expression  of  that  fact. 

The  note  sued  upon,  although  by  its  terms  payable  after 
the  death  of  the  maker,  was  a  valid  instrument. 

A  promissory  note  is  defined  to  be  a  written  engagement 
by  one  person  to  pay  absolutely  and  unconditionally  to  an- 
other person  therein  named,  or  to  the  bearer,  a  certain  sum 
of  money  at  a  specified  time,  or  on  demand:  Story  on  Prom- 
issory Notes,  sec.  1;  Ooolidge  v.  RuggUe,  16  Mass.  887. 

It  most  contain  the  positive  engagement  of  the  maker  to 
pay  at  a  certain  definite  time,  and  the  agreement  to  pay 
must  not  depend  on  any  contingency,  but  be  absolute  and  at 
all  events. 

Tried  by  this  standard,  the  instrument  set  out  in  the  com- 
plaint was  a  valid  promissory  note.  The  fact  that  it  was 
payable  after  the  death  of  the  maker  did  not  affect  its  ehar- 
acter:  8  Kent's  Com.  76. 
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II  follows  firom  these  views  that  the  motion  to  dismiss  the 
eomplaint  was  properly  deniedt  and  there  was  no  error  in  the 
charge  of  the  court 

The  point  made  by  the  appellant,  that  the  court  erred  in 
its  charge  as  to  the  burden  of  proof  on  the  question  of  con- 
sideration, assuming  that  evidence  pro  and  con  upon  that 
question  was  given,  was  not  raised  at  the  triaL  The  propo- 
sition made  by  the  defendant  at  the  close  of  the  judge's 
charge,  and  the  only  one  to  which  an  exception  appears  in 
the  record,  was  as  follows:  "  In  order  that  there  may  be  no 
doubt  about  our  position,  we  ask  the  court  to  charge  Uie  jury 
that  there  has  been  no  evidence  given  of  consideration^  and 
to  direct  a  verdict  for  the  defendant  upon  that  ground/' 

The  defendant,  having  thus  squarely  planted  himself  on 
the  ground  that  there  was  no  evidence  of  consideration,  and 
asked  the  court  to  direct  a  verdict  in  his  favor,  cannot  now 
claim  that  there  .was  evidence  for  the  jury,  and  that  he  was 
entitled  to  a  different  instruction  from  that  given.     . 

The  defendant's  claim  all  through  the  trial  was,  that  the 
note  did  not  import  a  consideration,  and  that  the  plaintiff 
could  not  recover  without  proof  of  that  fact,  and  his  motion 
to  dismiss  the  complaint  and  to  direct  a  verdict  in  his  favor, 
and  his  exceptions  to  the  charge,  all  sharply  present  that 
question;  but  he  nowhere  claimed  that  he  had  given  evi- 
dence which,  if  believed  by  the  jury,  overcame  the  presump- 
tion arising  in  favor  of  the  note. 

This  clearly  appears  from  the  statement  I  have  quoted. 

The  exceptions  to  the  admission  of  evidence  present  no 
error,  and  the  judgment  should  be  affirmed. 

PaoMsisoBT  Hon— CoHsmiBAiicx— NioaBSRT  soa  la  to  wm  b* 
PRBSSKD,  -*  A  written  promiM  to  pay  a  oertiiii  sam  of  money  at  a  oertain 
time  is  a  ralid  promiatoiy  note^  and  depends  for  Hi  yalidity  apon  the  im- 
plied promiM  of  the  payee  to  famieh  the  ettpnlated  oonsiderationt  Siegd  r. 
Chicago  ete,  Am.  Bamk  ISl  HL  SCS;  19  Am.  St  Bep.  61.  And  iriMce  mo 
ooQisideration  la  veeited,  eztrinsio  eHdeiioe  ney  be  admitted  to  show  that 
there  wee  oonsideration:  JTorfNi  v.  SMbkig§,  126  DL  887;  9  Am.  81  Rep. 
620.  Pomeirioii  of  a  draft  is  prima  /aek  evidenoe  of  title  and  oonsidera- 
tion:  MUkxtU  ▼•  Marikt,  6  Md.  609|  61  Am.  Deo.  887,  and  note;  BMd$  %, 
^oriii^  S  Bieh.  41S;  46  Am.  Dea.  778L  A  pffomiasory  aoto  imports  a  eoo- 
sideration.  Ue  bnrden  of  proof  is  on  one  alleging  want  of  eoaaiderataoai 
Tdberlw.  McBMe,  76  Tex.  95;  JTOitfr.  Piipp^  16  Or.  487;  nmNoL  Bamk 
V.  Andermm,  28  8.  C.  143;  Andrews  t.  Ha^^ien^  88  Ey.  466;  Natiomd  U. 
Bmnk  ▼.  Toddt  182  Pa.  St.  312;  Chapman  t.  BendngUm,  80  Mioh.  682;  Oma^ 
^Mmtgoniirif  t.  AuekUy^  92  Mo.  126. 
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Ih  thb  Mattbb  of  the  Will  or  Booth. 

tm  wsw  ToBx.  Mr.] 

Xahb  Wximvnr  Bovr  ov ImmnmiT mv  Psmvhidiosi  Bmrsanm 
—  When  ft  tMUtor.  or  Ih*  maktr  «f  ft  ooDtnet»  anlMoribat  ft  will  or  oob- 
tract  at  the  end  and  in  tha  manner  in  which  inatramenta  arc  vanaO/ 
■igned,  a  presamption  ariaea  that  he  affixed  hie  name  aa  ft  lignatora 
thereto;  but  when  tha  name  ia  written  in  tiie  body  of  the  faatniment^ 
where  a  aaaM  ie  nanaQy  iaaerted  aa  deaoripture  el  the  peraea  who  ia  to 
•saoate  it^  and  rarely  aa  a  aignataie^  ao  each  preanmption  aiiaaai  and  to 
naka  it  a  Talid  aignatnre^  it  mnat  be  ahown  that  it  waa  writien  with  in* 
tent  to  make  it  hta  ngnatora.  Where,  therefore^  a  testatrix  writes  her 
■ame  at  tiie  beginning  only  of  an  alleged  will,  Imt  there  b  no  sfvidenea 
•a  ahow  ttat^  diveetly  or  indiraoUy,  by  wofd  or  geatuoy  aha  rafanad  to 
kar  aaaM  thna  written  aa  her  aignatarSb  nor  avidenaa  of  any  aot  on  her 
part  from  whioh  it  might  be  inferred  that  her  name  there  written  waa 
intended  to  be  in  execution  of  a  completed  will,  a  finding  or  Judgment 
that  snch  name  waa  there  written  with  intent  that  it  shoold  ha^e  aflbet 
aa  her  aignfttaro  In  final  axeentien  of  a  wiD,  aaanot  be  anstainad,  al> 
thooijhit  fa  prorad  that  she  said  taoMel  the  aabasribii^  lUiiiwiii 
Mlhiefamy  will;  take  it  and  aign  it." 

Cbctlia  L.  Booth,  a  resident  of  the  state  of  New  Jenej  al 
the  time,  wrote  in  her  own  hand  the  following  papen  — 

*^  If  I,  Cecilia  L.  Booth,  should  die  within  the  year  1884, 1 
leave  to  my  sister,  (Jeraldine  Joeephine  Tlmoney,  all  money 
due  me  from  my  late  fother's,  deceased^  will,  also  my  wearing 
apparel  and  furniture,  and  I  also  leave  to  my  little  nephew, 
iJbert  Philip  Timoney,  all  money  deposited  in  the  Emigrant 
Savings  Bank  in  my  maiden  name,  Cecilia  L.  Hatfield. 

**  Witnessed  by,  — 
''Amslxa  KuBBua* 
^Mamis  Quwwokd. 

«Juiel6, 1884'' 

On  the  10th  of  August,  1884,  Mrs.  Booth,  then  a  eitiaen  of 
fhe  state  of  New  Jersey,  died  in  that  state,  leaving  personal 
property  in  the  city  and  oonnty  of  New  York.  Qeraldine 
Joeephine  Timoney  presented  the  instrument  Ibr  probate  in 
the  surrogate's  court  of  the  city  and  county  of  New  York,  and 
the  surrogate  held  that  it  was  well  executed  under  the  laws 
of  New  Jersey,  and  admitted  it  to  probate  as  the  last  will  and 
testament  of  the  deceased.  The  husband  of  Mrs.  Booth,  who 
contested  the  probate,  appealed  to  the  general  term,  where  fhe 
mrrogate's  decision  was  reversed,  and  a  new  trial  by  a  jury 
was  directed.  Bight  questions  were  propounded  to  the  jury, 
all  of  which  were  answered  in  favor  of  the  validity  of  the 
wflL     The  fifth  question  so  propounded  was  as  follows: 
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'^S.  If  the  name  'CedlU  L.  Boofh'  was  written  bj  CedBm 
L.  Booth,  deoeaied«  did  ihe  aoknowledge  the  writing  or  mak- 
ing thereof  in  the  presenee  of  two  witneeseii  who  were  pieaent 
at  the  tame  time,  and  who  anbeoribed  tboir  names  to  aaid 
paper  as  witnesses  in  the  presenee  of  said  Cecilia  L.  Booth T^ 
The  proponent  applied  for  a  judgment  at  the  general  term, 
which  was  denied,  and  the  contestant  applied  for  a  new  trial, 
which  was  granteo,  on  the  ground  that  the  answer  to  the 
fifth  question  was  not  nstained  by  the  evidence.  Upon  the 
second  trial  by  jury,  all  he  issues  were  again  found  in  favor 
of  the  proponent,  but  th«.  general  term  again  denied  pro- 
ponent's motion  for  judgment,  and  directed  a  new  trial  of 
the  fifth  question  only.  Upon  the  third  trial  by  jury,  they 
were  directed  to  answer  the  fifth  question  in  the  negative. 
On  appeal  to  the  general  term,  the  direction  was  sustained, 
and  the  paper  was  held  not  to  be  entitled  to  probate.  Other 
fbcts  are  stoted  in  the  opinion. 

/.  Stewart  iZoM,  for  the  appellant. 

B.  F.  Wation^  for  the  respondent 

FoLLSTT,*C.  J.  At  common  law,  if  a  person  wrote  his  name 
in  the  body  of  a  will  or  contract  with  intent  to  execute  it  in 
that  manner,  the  signature  so  written  was  as  valid  as  though 
subscribed  at  the  end  of  the  instrument:  Merritt  v.  CTbuon, 
12  Johns.  102;  7  Am.  Dec  286;  sub  nom.  CUuon  v.  Bailey^  14 
Johns.  484;  People  v.  Murray^  5  Hill,  468;  Catan  v.  Cototi,  2 
H.  L.  Gas.  127;  2  Kent's  Com.  511;  1  Dart  on  Vendor  and 
Purchaser,  6th  ed.,  270;  1  Bigelow's  Jarman  on  Wills,  79. 

We  shall  assume,  without  deciding,  that  under  the  laws  of 
New  Jersey  a  will  may  be  legally  executed  if  the  name  of  the 
testator  is  written  by  him  in  the  body  of  the  instrument  with 
intent  to  so  execute  it.  The  statute  of  that  state  which  pre- 
scribes the  mode  in  which  wills  sliall  be  executed  provides: 
^All  wills  and  testaments  ....  shall  be  in  writing,  and 
shall  be  signed  by  the  testator,  which  signature  shall  be  made 
by  the  testator,  or  the  making  thereof  acknowledged  by  him, 
and  such  writing  declared  to  be  his  last  will  in  the  presence 
of  two  witnesses  present  at  the  same  time,  who  shall  subscribe 
their  names  thereto  as  witnesses  in  the  presence  of  the  testa^ 
tor."  Under  this  statute  it  was  held  in  In  re  McElwaine^  18  N. 
J.  Eq.499,  that  "four  things  are  required:  1.  That  the  will  shall 
be  in  writing;  2.  That  it  shall  be  signed  by  the  testator;  8. 
That  such  signature  shall  be  made  by  the  testator,  or  the 
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maUng  tlmeof  aeknowledged  bj  Um  in  tbo  presence  of  two 
witne«Mi;  4  That  itshaU  be  deelared  to  be  faia  laet  will  in 
the  preeenoe  of  these  witnesses.  Baoh  and  every  one  of  these 
requisites  most  exist  They  are  not  in  the  alternative.  The 
third  requisite  contains  an  alternativei  but  one  of  these  alter- 
natives must  exist  The  second  requisite,  the  signing  by  the 
testator,  must  exist  The  second  alternative  of  the  third,  to 
wit,  that  he  acknowledged  '  making  of  the  signature '  will  not 
supply  the  want  of  the  second.  Where  there  is  no  proof  as 
to  the  making  of  the  signature,  such  acknowledgment  is  suf- 
ficient evidence  that  he  made  it,  and  would  prove  compliance 
with  the  requisite  of  signing  by  him.  But  when  it  is  clear 
that  the  testator  did  not  sign  the  will,  this  acknowledgment 
is  not  sufficient  The  words  of  the  act  are  clear,  and  the  ob- 
ject is  equally  clear,  and  requires  this  constraction  to  the 
words.''  This  language  was  used  in  respect  to  a  will  to  which 
the  name  of  the  testatrix  was  subscribed  by  one  of  the  sub- 
scribing witnesses  at  her  request,  in  her  presence,  and  in  the 
presence  of  both  subscribing  witnesses.  After  this  was  done, 
the  testatrix  said  ^that  was  her  name  and  seal,"  but  did  not 
acknowledge  it  to  be  her  signature,  nor  did  she  then  declare 
that  the  instrument  was  her  will;  and  it  was  held  not  to  have 
been  executed  in  accordance  with  the  statute. 

Wherever  the  name  of  a  testator  appears,  whether  in  the 
body  or  at  the  end  of  a  will,  it  must  have  been  written  with 
intent  to  execute  it,  otherwise  it  is  without  force.  When  a 
testator,  or  the  maker  of  a  contract,  subscribes  it  at  the  end 
and  in  the  manner  in  which  legal  instruments  are  usually 
authenticated,  a  presumption  arises  that  the  signature  was 
affixed  for  the  purpose  of  creating  a  valid  instrument  But 
when  the  name  is  written  near  the  beginning  of  the  document, 
where,  as  a  rule,  names  are  inserted  by  way  of  description  of 
the  person  who  is  to  execute  it,  and  rarely  as  signatures,  it 
must,  before  it  can  be  held  to  have  been  inserted  for  the  pur^ 
pose  of  validating  the  instrument,  be  proved  to  have  been 
written  with  that  intent 

The  record  contains  no  evidence  tending  to  show  that  Mrs. 
Booth,  directly  or  indirectly,  by  word  or  gesture,  mfaned  to 
ber  name  in  the  first  line  of  the  paper  as  her  signature,  nor 
is  there  evidence  of  any  act  on  her  part  from  which  it  might 
be  infBrred  that  the  name  there  written  was  intended  to  be 
In  execution  of  a  completed  will,  and  her  simple  declaration 
to  Mamie  CliflTord,  one  of  the  subscribing  witnessesi  ^This  is 
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my  will;  take  it  and  eign  it,*^ — etanding  alone,  it  insDflScient 
lo  sustain  a  finding  6r  verdict  that  the  name  ^Geeilia  L. 
Booth/'  written  by  her  in  the  first  line  of  the  document,  waa 
there  written  with  intent  that  it  should  have  eflbot  aa  her 
signature  in  final  execution  of  a  wilL 

We  are  referred  by  the  learned  counsel  for  the  appellant  to 
In  re  Higgim,  94  N.  Y.  564,  I^  re  PhiUips,  98  N.  Y.  267,  and 
In  re  Bunt,  110  N.  Y.  278,  in  which  it  was  held  that  when  a 
testator  subscribes  a  will  at  the  end,  and  exhibits  it  and  the 
signature  to  the  subscribing  witnesses,  declares  it  to  be  hia 
last  will  and  testament,  and  requests  them  to  sign  it  as  wit* 
nesses,  it  is  a  sufficient  acknowledgment  of  ttie  signature. 
Those  cases  are  quite  diflerent  from  the  one  at  bar,  in  this: 
The  signatures  having  been  subscribed  at  the  end,  in  the 
usual  way  in  which  instruments  are  finally  authenticated^ 
the  legal  presumption  arose  that  the  signatures  were  written 
for  the  purpose  of  finally  executing  the  documents;  bat  as  wm 
have  befm  shown,  there  is  no  legal  presumption  arising  from 
the  face  of  this  instrument  that  the  name  was  written  as  a 
signature,  nor  is  there  evidence  outside  of  the  paper  from 
which  such  an  inference  can  be  safely  drawn.  It  has  been 
the  object  of  the  statutes  of  the  various  states  prescribing  the 
mode  in  which  wills  mast  be  executed  to  throw  such  safe- 
guards around  those  transactions  as  will  prevent  firaud  and 
imposition,  and  it  is  wiser  to  construe  these  statutes  closely, 
rather  than  loosely,  and  so  open  a  door  for  the  perpetration  of 
the  mischiefe  which  the  statutes  were  designed  to  prevent. 

The  judgment  and  orders  appealed  from  should  be  af^ 
firmed,  with  costs,  payable  out  of  the  estate. 


Wiua-^SnorATOBa.  —  TIm  rale  tMini  to  1m»  tlial  tiM  twliilot^t 

appMT  il  tiM  «id  d  ft  wfll.  Bot  in  tiM  body  thOTMi;  in  «ff«l«  thai  «l» 
wiU  nuij  U  dMiiMd  properij  >ignAd:  WntekmcTs  Appeal  US  Fk.  8t  S7f  4 
Am.  81.  B«p.  871;  Tomffor  t.  DuJU,  M  N.  T.  S36;  4S  Am.  B«p.  1M|  €fnh 
Wt  ▼.  Sarr,  6  Pk.  81  441;  47  Am.  Dm.  418;  Okqfee  V.  AyM  JIMba  ff 
Wm  Teri,  lOPliHin  SBf  40  Am.  Dm.  SSS^  and 


( 
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GOLYILLB  V.   M1LB8. 

PS7  Haw  TOBX,  UH.] 

XmoM  «»  Vmaooan  of  Liasid  Farm  n  Lnua  wanr.  —  Wk«»  »  fern 
k  Inatd  with  stock  thtreoii,  in  which  the  landlord  and  th«  tenant  haT« 
n  jamt  Intareat,  the  tenant  agreeing  to  raise  enoogh  on  the  farm  to  feed 
the  alook,  and  if  enoogh  is  not  raised  to  bay  whaterer  may  be  neces* 
■tfj,  the  title  to  hay,  oat^  and  straw  raised  on  the  fann  is  in  the  tenant* 
and  the  landlord  cannot  reoorer  in  an  action  of  replevtn  brong^  bf  him 
against  an  officer  who  has  levied  on  each  prodoots  by  Tirtoe  of  attach* 
ments  againat  the  tenant. 

BKPLBvni  brought  to  recover  a  quantitj  of  hay,  oats,  and 
airaw  grown  by  a  tenant  on  a  farm  owned  by  the  plaintiff, 
whiefa  was  leased  with  stock  in  which  the  landlord  and  the 
tenant  were  jointly  interested.  The  tenant  left  the  fiitrm  owing 
the  landlord  and  various  other  persons.  The  defendant,  a  con- 
stable, eeixed  the  property  in  question  under  warrants  of  at* 
taohment  issued  by  a  justice  of  the  peaoe.  '  The  sheriff  took 
the  property  under  the  writ  in  this  action,  and  subsequently 
delivered  it  to  the  plaintiff.  On  the  trial  the  value  of  the 
property  was  assessed  at  one  thousand  dollars,  and  the  title 
was  found  to  be  in  the  plaintiff.  Other  iiaots  are  stated  in  the 
4>|»nion. 

Jf.  N.  Kane^  for  the  appellant 

John  VinemUf  for  the  respondent. 

FoLLXTT,  0.  J*  Frequently  the  title  to  the  ptodweta  of 
lands  leased  for  agrienltural  purposes  is  reserved  by  the  lessor, 
«r  a  lien  is  created  as  security  for  the  payment  of  rent,  but  00 
aoeh  claim  is  put  forward  in  this  case.  It  it  not  asserted  that 
the  landlord  and  tenant  owned  the  products  jointly,  and  title 
was  in  the  one  or  the  other  in  severalty. 

This  action  was  brought  and  maintained  ob  the  tlMory  that 
the  plaintiff  held  the  legal  title  to  the  property  in  question. 
The  only  witnees  who  gave  evidence  in  support  of  the  aetion 
was  the  plaintiff;  who  testified:  ^Ab  near  aa  I  can  recollect,  he 
(Kane)  was  to  take  charge  of  the  stock;  he  was  to  raise  enough 
atuffon  the  place  to  feed  the  stock;  and  if  there  waa not  enough 
to  carry  them  through  the  year,  he  was  to  buy  what  was  neces- 
sary to  carry  it  out,  which  he  has  not  been  doing  for  the  last 
two  years;  the  stuff  was  not  to  be  sold;  there  was  forty  odd 
heads  of  cattle;  you  do  not  raise  stuff  to  sell  when  you  have 

cattle The  hay  and  grain  were  not  to  be  removed;  it 

was  not  raised  to  sell;  it  belonged  to  the  cattle.    Q.  Did  you 
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have  any  interest  in  the  farm  after  you  made  the  lease  to  Mr. 
Kane,  or  the  products  of  it  in  any  way?  A.  No,  I  gave  that 
op  with  the  lease  of  the  cows;  I  leased  the  cows  and  I  leased 
OTerything.  I  gave  him  all  that  the  ground  produced;  I  never 
received  any  of  the  products  for  the  sale  of  young  stock  or 
produce  sold  from  said  farm.  I  never  gave  any  direction 
about  working  the  farm,  or  made  any  inquiry  of  Kane  as  to 
what  he  was  using  on  the  farm  or  what  he  sold  off  the  farm. 
I  did  not  care,  so  long  as  he  raised  the  milk;  I  told  him  he 
oould  use  anything  he  wanted,  except  the  stock.  I  was  en- 
titled to  two  thirds  of  the  stock  when  it  was  sold;  he  sold  it 
all  and  pocketed  it,  and  I  never  got  my  two  thirds;  ....  he 
put  on  seven  cows;  he  kept  sheep  on  the  farm;  I  do  not  know 
what  he  did  with. them;  •  •  •  .  when  the  farm  was  leased  the 
hay  and  grain  was  not  mentioned  at  all;  he  was  to  raise 
enough  stuff  on  the  farm  to  keep  the  cattle;  if  there  was  not 
enough  raised  on  the  place,  he  was  to  buy  what  was  requisite; 
what  was  raised  on  the  place  was  to  be  fed  to  the  cattle;  .... 
there  was  no  conversation  particularly  in  which  anything  was 
said  about  feeding  the  cattle  from  the  products  raised  on  the 
farm;  he  was  to  raise  the  stuff  and  support  the  cattle;  if  the 
place  did  not  support  the  cattle,  he  was  to  buy  whatever  was 
necessary;  that  was  the  agreement;  I  cannot  state  what  he 
said;  I  am  stating  what  I  said;  I  said  it,  and  he  agreed  to  it." 
This  is  all  of  the  testimony  given  in  behalf  of  the  plaintiff 
which  tends  to  show  that  be  reserved  the  title  to  the  products 
of  the  fiEurm.  The  tenant,  and  a  witness  who  heard  the  bar- 
gain, testified  that  it  was  not  agreed  that  the  crops  were  to  be 
fed  on  the  place,  and  that  no  reservation  was  made  in  respect 
to  them. 

The  court  inetructed  the  jury,  in  effect,  that  if  the  plain- 
tiff's evidence  was  true,  the  title  to  the  property  was  in  Iiira, 
and  that  he  was  entitled  to  recover,  to  whioh  the  defendant 
excepted.  The  court  was  also  asked  to  dismiss  the  complaint, 
upon  the  ground  that  the  plaintiff  had  fituled  to  establish  title, 
whioh  was  reftisedi  and  an  exception  taken. 

In  this  we  think  the  court  erred.  If  the  plaintiff  had  the 
title  to  this  property,  it  might  have  been  taken  in  execution 
for  his  debts,  or  he  could  have  sold  it  to  a  purchaser  in  good 
faith  and  for  value,  to  the  exclusion  of  the  tonant  and  all 
claiming  under  him.  Such  consequences  do  not  flow  from 
the  contract  testified  to  by  the  plaintiff.  He  did  not  testify 
that  title  to  the  hay  and  grain  was  reserved  by  him,  but 
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that  file  tenant  agreed  to  feed  enoDgh  of  it  on  the  farm  to  b\x^ 
port  the  stock.  This  did  not  amount  to  a  reservation  of  title, 
hot  was  an  executory  contract,  for  a  violation  of  which  the 
landlord  could  bare  recovered  damages. 

The  question  involved  in  this  case  has  been  several  times 
considered  by  the  supreme  court  of  this  state.  In  Johnson  v. 
Crofoot^  68  Barb.  674,  87  How.  Pr.  69,  a  farm  was  let  by  a 
written  lease  for  an  annual  money-rent.  The  lease  contained 
a  stipulation  that  the  tenant  '*  should  feed  out  the  hay  and 
straw  in  a  careful  and  farmer-like  manner,"  and  it  was  fur- 
ther agreed  that  if  sufficient  hay  and  straw  was  not  raised 
to  keep  the  stock,  the  landlord  was  to  supply  the  deficiency- 
It  was  also  provided:  "The  parties  of  the  first  part  (land- 
lords) are  to  have  full  title,  with  the  privilege  of  taking  pos- 
session at  any  and  all  times,  of  any  and  all  products  of  the 
farm  in  payment  of  the  balance  due  on  the  rent."  A  judg- 
ment was  recovered  against  the  tenant  during  the  existence 
of  the  lease,  and  an  execution  issued  to  the  defendant,  who 
levied  upon  and  sold  about  sixty  tons  of  hay  raised  on  the 
fiurm  by  the  tenant,  and  then  being  in  his  actual  possession 
on  the  farm.  The  plaintiff  brought  trover,  claiming  that 
under  the  lease  the  title  to  the  hay  never  passed  to  or  vested 
in  the  tenant,  but  that  it  was  to  remain  on  the  iarm  for  the 
purpose  of  feeding  the  stock.  Verdict  was  directed  for  the 
defendant  at  the  circuit,  which  direction  was  sustained  at 
general  term,  the  court  saying:  **  But  it  is  argued  by  the  coun- 
sel for  the  plaintiff  that  it  (lease)  was  not  a  mortgage,  and 
that  the  title  to  such  hay  as  should  grow  on  the  place  did  not 
pass  to  Tift  (the  tenant),  because  he  stipulated  in  the  lease 
that  he  would  cut  and  get  in  good  order  all  the  hay,  and  that 
be  would  feed  out  the  hay  and  straw  in  a  saving  manner, 
and  because  it  was  further  stipulated  that  he  was  to  have  the 
privilege  of  keeping  a  span  of  horses  all  the  time,  and  a  third 
horse  during  haying,  which,  it  is  claimed,  is  inconsistent  with 
the  idea  that  the  title  to  the  hay  was  to  be  in  him."  In 
answer  to  this  contention  the  court  said:  **  The  oovenant  oo 
the  part  of  Tift  was  to  save  all  the  hay  and  straw  and  to  care* 
fblly  feed  it  to  the  stock,  and  to  keep  but  two  horses,  except 
during  haying-time,  was  only  an  agreement  binding  on  him 
•t  law;  and  if  he  chose  to  keep  more  horses,  or  to  sell  and 
improvidenUy  use  the  hay,  it  did  not  authorise  Miller  and 
Rumble,  the  lessors,  to  interfere  with  him,  either  by  taking 
possession  of  it  (for  they  were  entitled  to  possession  only  as 
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securitj  fiir  the  nnpaid  rent),  or  to  restrain  eneh  tme  of  it  hj 
injunction/'  In  McCombs  t-  Becker^  8  Hun,  342,  6  Thomp. 
it  C.  660,  the  defendant  leased  bis  fiarm  and  fbrtj  cows  for  s 
money-rent.  It  was  stipulated  that  the  tenant  should  take 
good  care  of  the  cows,  and  in  case  the  hay  raised  on  the  farm 
should  be  insuflBcient  to  winter  them,  the  landlord  should 
supply  the  deficiency  at  the  rate  of  three  dollars  per  ton,  and 
if  there  should  be  a  surplus,  the  landlord  should  have  it  and 
pay  the  tenant  three  dollars  per  ton  for  it.  A  judgment  waa 
recovered  against  the  tenant,  and  an  execution  issued,  under 
which  part  of  the  hay  was  purchased  by  the  plaintiff,  and 
afterwards  the  defendant  (the  landlord)  converted  it  to  his 
own  use.  In  an  action  brought  for  the  conversion,  it  was 
held  that  the  plaintiff  was  entitled  to  recover,  the  court  say- 
ing: ^  True,  the  landlord  was  to  have  the  surplus  hay,  and 
pay  three  dollars  per  ton  for  it,  but  this  was  an  executory  con- 
tract for  its  purchase,  the  breach  of  which  would  be  compen- 
sated in  damages.  It  follows  that  the  hay  was  the  tenant's^ 
and  subject  to  sale  upon  execution  against  him." 

JJavHiw  V.  CKleSj  45  Hun,  818,  arose  over  a  lease  of  a  farm 
and  seven  cows  from  April  1,  1888,  to  April  1,  1884,  for  $176 
rent.  The  lessee  agreed  "  to  feed  out  all  the  fodder  on  said 
farm  that  is  raised  on  said  farm,  ....  and  winter  said  stock, 
seven  cows,  through  to  grass  in  the  spring  of  1884  on  hay.** 
In  December,  1883,  an  execution  creditor  of  the  lessee  levied 
upon  about  twenty-five  tons  of  hay  grown  upon  the  ferm  dui^ 
ing  that  year,  which  was  sold  to  the  plaintiff  in  the  action. 
The  owner  of  the  farm  prevented  him  from  taking  the  hay, 
daiming, — 1.  That  the  tenant  left  without  fully  paying  the 
rent;  2.  That  the  hay  was  required  to  keep  the  cows  through 
to  grass  of  1884;  3.  That  he  was  entitled  to  the  manure 
whioh  would  be  made  by  the  hay  being  fed  on  the  farm.  It 
was  held  that  the  title  to  the  hay  was  in  the  tenant^  and  was 
subject  to  sale  under  the  execution,  and  the  judgment  entered 
in  favor  of  the  plaintiff  was  afiirmed. 

Stefin  V.  Sieffln,  4  Civ.  Proc.  Rep.  179,  17  Week.  Dig. 
418,  arose  over  an  agreement  to  cultivate  a  farm  on  shares^ 
the  occupant  agreeing  to  deliver  "  one  half  of  all  the  producta 
'of  said  fSarm  to  (the  owner)  Mary  A.  Lockwood."  An  exeeu* 
tion  was  issued  against  the  occupant,  and  levied  upon  grain 
grown  on  the  farm.  It  was  held  that  the  title  to  the  property 
was  in  the  occupant,  the  owner  having  a  lien. 

In  7Vm«r  v.  Batchelder,  17  Me.  257,  a  farm,  with   toola^ 
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four  cows,  and  other  stock,  was  leased  for  a  term  of  jears,  the 
landlord  to  have  '*one  half  of  all  the  com  and  grain  and 
potatoes  that  snail  grow  on  the  farm,  and  half  of  the  calves 
and  half  of  the  lambs  and  half  of  the  wool.  There  was  a 
claase  in  the  lease  that  the  lessor  was  to  furnish  four  cows, 
4me  horse,  and  other  stock  sufficient  to  eat  up  all  the  hay  that 
Aoald  grow  on  said  farm."  The  hay  was  levied  upon  and 
aold  by  a  creditor  of  the  lessee,  who  was  held  to  have  a  levi- 
able  interest  in  it,  and  that  the  lessor  had  no  title  to  it  \ 

In  SymondB  v.  JBoU,  87  Me.  854,  69  Am.  Deo.  68,  a  farm 
was  worked  upon  shares.  By  one  of  the  terms  of  the  agree- 
ment, ^one  half  of  the  hay  out  on  the  farm  is  to  be  eal  by  the 
•took  kept  on  the  farm,  and  the  other  half  of  the  bay  is  to  be 
divided  equally  between  the  contracting  parties.''  An  execu- 
tion creditor  of  the  occupier  seized  and  sold  the  hay.  The 
owner  of  the  land  brought  trover.  It  was  held  that  the  title 
to  the  hay  before  division  was  in  the  occupier,  and  that  the 
plaintiff  was  not  entitied  to  recover  far  the  undividad  hay 
■old  under  the  execution. 

In  Ore%M  v.  Ifoore,  184  Mass.  48,  46  Am.  Rep.  278,  the 
principle  decided  in  the  three  cases  last  dted  was  held  to  be 
the  law  in  Massachusetts. 

The  ease  at  bar  was  decided  upon  the  authority  of  Heald 
▼.  Buildera*  Mutual  Fire  Int.  Co.,  Ill  Mass.  88,  in  which  it 
was  held  that  a  clause  in  a  lease  similar  in  effect  to  the  agree- 
ment testified  to  by  the  plaintiff  amounted  to  a  reservation 
of  the  title  to  the  owner  of  the  land.  This  oaee  eeems  to  be 
in  conflict  with  the  cases  decided  by  the  supreme  court  of 
this  state;  and  believing  the  rule  declared  by  our  courts  rests 
upon  well-recognized  principles,  we  must  decline  to  follow  the 
supreme  court  of  Massachusetts,  and  overrule  the  judgments 
of  our  own  courts. 

The  judgment  should  be  reversed  and  new  trial  granted, 
cost  to  abide  the  event.         

Lahdloed  ^n>  Tbkamt— LiASB — Tru  to  Pboduoxs or  Lias^  whbv 
ni  TiVAVT.  —  Under  a  lease  of  a  farm  for  year^  the  rent  payable  in  a  por- 
tUm  si  tiio  crape,  the  tiUe  to  the  orope  until  dellTery  is  in  the  tenant:  Chkaga 
i«&  ITy  C^  V.  Xfaont  M  Jnd.  SlSi  4S  Am.  Rep.  Ififi.  Sm  also  note  ta  JOte 
V.  JfiH  M  Am.  Dee.  887-870;  D^ffmw.  Bangt.  182  N.  T.  42S. 
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Heath  v.  Hewitt. 

1127  New  York,  166.J  * 

WoHD  **HxTB8»"  n  Dm,  Construed  as  MxAimro  Childrbit  whsn.  — 
When,  from  th«  UngiiAge  of  a  deed  and  from  the  eiroamstanoee  raiw 
MQndiiig  iti  ezeoiitioii,  it  appear*  that  the  grantor,  in  using  the  word 
"hmn,"  meant  children,  it  will  be  so  oonatraed,  and  effect  thue  given 
lo  tho  inatmment,  notwithstanding  the  general  rale  that  a  conveyanoo 
to  the  heirt  of  a  person  Living  is  void  for  uncertainty.  In  this  respeol 
there  is  n»  distinction  between  grants  and  wills. 

Action  to  recover  one  equal  undivided  eleventh  part  of  cer- 
tain lands  deeoribed  in  the  complaint  The  plaintiff,  who  is 
A  son  of  Warren  Heath,  and  grandson  of  Benjamin  Heath, 
asserted  title  by  virtue  of  a  deed  made  April  28, 1846,  between 
Benjamin  Heath  and  the  heirs  of  Warren  Heath,  to  be  equally 
divided  among  them.  The  recitals  of  the  deed  necessary  to 
an  understanding  of  the  questions  decided  in  the  case  are 
stated  in  the  opinion.  Warren  Heath  had  eight  children,  of 
whom  the  plaintiff  was  one,  at  the  date  of  the  deed,  and  three 
children  were  thereafter  born  to  him.  All  these  children  were 
living  at  the  time  of  the  commencement  of  this  action.  After 
the  death  of  Benjamin  Heath  and  his  widow,  Warren  Heath 
entered  into  possession  of  the  land  in  question,  under  claim 
of  title  as  life  tenant  under  said  deed,  and  so  continued  until 
January  22, 1868.  On  the  day  last  named,  Warren  Heath  and 
Us  wife,  for  a  valuable  consideration,  quitclaimed  all  their 
fight,  title,  and  interest  in  and  to  said  premises  to  Harvey 
Heath.  On  March  1,  1871,  Harvey  Heath  and  wife,  by  a 
warranty  deed,  conveyed  said  lands  to  Jefferson  8.  Hewitt,  the 
defendant  in  this  action,  who  subsequently  went  into  posses- 
don  under  said  deed,  and  so  continued  up  to  the  time  of  the 
triaL  Warren  Heath  died  in  1886.  The  referee  in  the  case 
found  as  a  conclusion  of  law  that  the  deed  from  Benjamin 
Heath  to  *Hhe  heirs  at  law  of  Warren  Heath,''  who  was  living, 
was  void  for  uncertainty  as  to  who  were  the  grantees,  and 
directed  judgment  to  be  entered  dismissing  the  complaint, 
with  costs.  The  general  term  reversed  this  judgment,  and 
granted  a  new  triaL    Other  fietcts  are  stated  in  the  opinion. 

8.  Edward  Day  a/nd  H.  Qrwnfdd^  for  the  appellant 

W.  B.  HughiU  and  W.  W.  Hare^  for  the  respondent 

Parkbb,  J.  Appellant's  contention  is,  that  inasmuch  at 
Warren  Heath  was  living,  a  grant  to  his  heirs  was  void  for 
uncertainty,  as  there  were  no  persons  in  being  who  could  take 
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under  that  dewniptioii.  It  is  essential  to  the  validity  of  a 
grant  that  the  parties  be  named  in  the  deed,  or  so  plainly 
designated  as  to  distinguish  them  with  certainty,  and  it  is 
asserted  that  as  there  were  no  heirs  of  Warren  Heath  at 
the  date  of  the  deed,  ^  because  no  one  can  be  heir  during  the 
life  of  his  ancestor'*  (Broom's  Legal  Maxims,  sec.  883),  the 
grantees  were  neither  named  nor  designated.  Our  attention 
is  called  to  the  rule  laid  down  in  Cruise's  Digest,  tit.  29,  c.  3, 
where  it  is  said  to  be  **a  rule  of  the  common  law  that  no  in- 
heritance can  Test  nor  any  person  be  the  actual  complete  heir 
of  another  till  the  ancestor  is  preyiously  dead, — nemo  e$t  kmres 

In  HaU  T.  Leonard^  1  Pick.  27,  a  grant  of  land  to  the  heirs 
of  A  B  was  held  to  be  void,  and  in  a  discussion  of  the  ques- 
tion the  court  said:  ^^No  case  has  been  found  to  support  a  grant 
to  a  man's  heirs,  he  being  living  at  the  time  of  the  grant." 

So  in  Marrii  t.  Siephens^  46  Pa.  St.  200,  a  conveyance  by  a 
grantor  to  **the  heirs  of  his  son  Andrew,"  who  was  then  livings 
was  held  to  be  void  for  uncertainty. 

In  Aim  v.  Siephem^  51  Pa.  St.  282,  the  grantor  of  the  deed 
under  consideration  was  also  the  grantor  in  the  instrument 
before  the  court  in  MarriB  v.  8ieph$n$,  46  Pa.  St.  200. 

In  the  Morrii  case  the  deed  described  the  grantees  as  heirs 
of  Andrew  Lants,  Jr.,  and  the  consideration  expressed  was 
one  dollar  in  money  and  *Hhe  natural  love  and  affection  which 
the  grantor  hath  for  said  heirs  ";  while  in  the  Hues  case  the 
grantees  were  described  in  the  same  manner,  but  the  consid- 
eration expressed  was  one  dollar  and  *'  the  natural  love  and 
affection  he  hath  for  his  grandchildren."  The  difference  in  the 
two  oases  being,  that  in  the  latter  the  word  ^grandchildren," 
in  the  considerati<m  clause,  appears  in  the  place  of  the  word 
''heirs,"  in  the  former. 

In  the  first  case  the  deed  was  held  to  be  void  for  uncer- 
tainty. But  the  second  was  declared  to  constitute  a  valid 
grant,  because  the  word  *' grandchildren"  defined  what  he 
meant  by  the  use  of  the  word  ^  heirs  "  in  describing  the  gran* 
tees.  It  enabled  the  court  to  ascertain  that  the  word '^  heirs  " 
was  not  used  in  its  technical  sense,  but  that  by  it  the  grantor 
intended  to  describe  the  children  of  Andrew  Lants,  Jr. 

In  Bivard  v.  OtBenkof^  85  Hun,  247,  the  court  asserted  the 
general  rule  that  a  grant  *'  to  the  heirs  "  of  a  living  person  is 
void  for  uncertainty. 

And  in  Un^frevUU  v.  Keeler,  1  Thomp.  &  0.  486,  the  ooort 
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fwogniiot  the  dootiine  of  the  oaiM^B  cited,  bat  held  thai  a  deed 
to  ^  IL  U^  wife  of  A.  U.,  and  her  heirs,  the  children  of  said  A* 
U*!**  was  valid,  and  operated  to  paes  title  to  the  children,  be* 
eanse  it  was  manifestly  the  intention  of  the  grantor  to  confine 
flie  interest  conveyed  to  the  children  of  the  parties  named, 
notwithstanding  the  nse  of  the  word  ^'  heirs." 

The  legal  and  well-onderetood  meaning  of  the  wcitd  ^heir  *' 
is,  the  one  upon  whom  is  cast  an  estate  of  inheritance  upon 
the  death  of  the  owner,  and  it  follows  that  this  person  is  on* 
certain  until  death  occurs;  for  until  that  evmt  it  can  never 
be  known  to  whom  the  estate  will  falL  Hence  the  doctrine 
of  the  cases  referred  to,  and  which,  so  far  as  we  have  observed, 
stand  unquestioned. 

If,  then,  the  word  ^  heirs"  in  this  instrument  be  held  to  have 
been  employed  in  its  technical  sense,  it  would  follow  that  the 
deed  should  be  declared  void  for  uncertainty. 

The  courts  of  this  state  do  not  appear  to  have  been  called 
upon  in  the  ease  of  a  deed  to  determine  whether,  in  the  light 
of  other  facts  appearing  in  the  deed,  and  the  circumstances 
surrounding  its  execution,  the  word  **  heirs  "  may  not  be  con* 
strued  as  meaning  children  of  such  living  person,  if  it  appears 
that  such  was  manifestly  the  intention  of  the  grantor.  But 
in  the  construction  of  wills  the  question  has  been  consid- 
ered. 

In  Heard  v.  HorUmy  1  Denio,  165,  48  Am.  Dec  659,  the  tes- 
tator, after  making  sundry  bequests  and  devises,  and  among 
others,  to  his  son  J.  B.  H.  devised  the  residue  of  his  real  es- 
tate, without  words  of  perpetuity,  to  his  son  J.  H.,  on  condition 
that  he  should  pay  his  debts;  and  added,  that  if  J.  H.  should 
die  without  issue  at  his  decease,  the  real  estate  should  be 
equally  divided  amongst  the  heirs  of  his  son  J.  B.  H.;  it  was 
held  that  the  words  "  heirs  of  J.  B.  H.,"  he  having  children 
Uving  at  the  time  of  making  the  will,  sufficiently  designated 
ttiese  children  as  the  executory  devisees,  though  J.  B.  H.  was 
himself  then  living,  be  being  referred  to  in  tiie  will  as  a  living 
person.  Judge  Beardsley,  in  delivering  the  opinion  of  the 
court,  said :  ^  Where  the  will  reoognisee  the  ancestor  as  living, 
and  makes  a  devise  to  his  heir  eo  nomine^  tiiis  shows  that  the 
term  was  not  used  in  the  strictest  sense,  but  as  meaning  the 
heir  apparent  of  the  ancestor  named." 

Now  in  this  case,  Warren  Heath  was  living  at  the  time 
of  the  making  of  the  deed,  which  fact  sufficiently  appears  in 
the  deed,  because  the  grantor  reserved  to  him  a  life  estate  in 
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the  lands  Bought  to  be  oonveyed,  and  ha  bad  ehfldien  livingi 
among  whom  was  the  plaintiff  in  this  action. 

In  VannondaU  t.  Van  Dewnter^  61  Barb.  187,  the  deriee 
was  to  the  legal  heirs  of  his  (testator's)  brother  A.,  deceased, 
and  to  the  legal  heirs  of  his  sister  M.,  deceased,  and  to  the 
heirs  of  his  brother-in-law  W.  V.  At  testator's  death,  W.  V. 
was  still  liying.  It  was  held  that  the  word  **  heirs,"  in  so  far  as 
it  related  to  the  heirs  of  his  brother-iD-law  W.  V.  was  used  as 
sjnonymons  with  the  word  *' children,"  for  the  will  assumesthat 
he  was  then  living;  that  the  children  of  W.  V.  were  entitled 
to  take,  and  that  the  estate  became  Tested  in  them  immedi* 
ately  upon  the  death  of  the  testator. 

These  cases  were  dted  with  approval  in  Cushman  ▼.  HorUm, 
69  N.  T.  149,  in  which  the  rale  is  laid  down  that  to  the  word 
^  heirs  "  must  be  given  the  ordinary  legal  meaning,  unless  it 
i^ipears  the  testator  used  the  word  in  other  than  the  primary 
legal  sense,  in  which  event  courts  should  give  effect  to  the  in- 
tention of  the  testator. 

If  it  be  said  that  both  in  England  and  in  this  country  the 
courts  have  more  generally  supported  indefinite  forms  of  trans- 
mission by  will  than  by  grant,  because  in  the  case  of  wills 
they  are  intended  to  go  into  effect  at  a  future  time  and  to  pro- 
vide fcr  future  and  uncertain  events,  not  only  for  individuals 
named,  but  also  for  described  classes  of  donees  to  be  ascer- 
tained by  evidence  at  the  death  of  the  testator  or  afterwards, 
while  in  the  case  of  the  present  conveyance  the  very  nature 
of  the  act  excludes  the  necessity  of  indefiniteness,  it  may  be 
answered  that  this  difference  is  not  of  moment  in  determining 
whether  the  particular  rule  of  construction  adopted  in  the 
caaes  eited  is  applicable  here.  The  determination  made  was, 
that  if  from  the  whole  will  it  was  manifest  that  in  nsing  the 
word  **  heifs  **  the  testator  meant  children,  the  court  should  so 
OQOstrve  it,  and  thus  give  effect  to  the  intention  of  the  testa* 
tor. 

But  the  ftatute  also  requires  the  court  to  give  effect  to  the 
intent  of  the  grantor  in  making  the  conveyance  before  us,  if 
it  may  be  done  consistently  with  the  rules  of  law.  It  provides 
that,  ^  in  the  construction  of  every  instrument  creating  or  con- 
veying, or  authorising  the  creation  or  conveyance,  of  any  estate 
or  interest  in  lands,  it  shall  be  the  duty  of  courts  of  justice  to 
carry  into  effect  the  intent  of  the  jmrties,  so  far  as  such  intent 
can  be  collected  from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law":  1  Bev.  Stats.  699,  Edmonds's  ed.,  sec.  2. 
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As  the  intent  of  the  parties  is  to  govern  in  grants  as  well  as 
wills,  there  seems  to  be  no  basis  on  which  to  found  a  dis- 
tinction between  them  as  to  the  interpretation  to  be  given  to 
the  word  *'  heirs,"  if  in  the  one  caso  as  in  the  other  it  appears 
that  it  was  not  the  intention  of  the  grantor  or  testator  to  use 
it  in  its  ordinary  legal  sense. 

We  are  then  to  ascertain  whether  the  grantor  intended  by 
the  words  *'  the  heirs  of  Warren  Heath  "  to  designate  and  de- 
scribe the  children  of  Warren  Heath  as  his  grantees. 

It  has  been  determined  in  many  oases  that  the  word  '^ heirs," 
notwithstanding  its  primary  and  well-understood  meaning,  is 
susceptible  of  more  than  one  interpretation:  Heard  v.  Horton^ 
1  Denio,  166;  48  Am.  Dec.  669;  VannorsdaU  *y.  Van  Devenier^ 
61  Barb.  137;  Cuahman  v.  Horton,  69  N.  Y.  149.  And  in 
determining  which  must  be  here  given,  we  may  look  at  the 
surrounding  circumstances  existing  when  the  contract  was 
entered  into,  the  situation  of  the  parties,  and  the  subject-mat- 
ter of  the  instrument:  French  v.  Carhart^  1  N.  Y.  96;  CoUfnan 
▼.  Beaeh,  97  N.  Y.  646-668. 

At  the  date  of  the  instrument,  Warren  Heath  had  eight 
children,  who  were  also  the  grandchildren  of  Benjamin  Heath, 
the  grantor.  Warren  Heath  was  not  only  living,  but  the  deed 
distinctly  recognises  that  fietot,  in  that, —  1.  It  recites  that  the 
*' conveyance  is  made  subject  to  a  certain  judgment  rendered 
in  favor  of  Jonas  Rude  of  $260,  the  amount  of  which  judg- 
ment the  said  Warren  hereby  agrees  to  pay'';  and  2.  The 
instrument  andertakes  to  reserve  "  the  whole  use  and  absolute 
control  of  the  said  premises  •  •  •  •  to  my  son  Warren  during 
his  life.'' 

These  facts  bring  the  question  before  us  within  the  mle  laid 
down  in  H$ard  v.  Harlan  and  other  cases  cited  supra,  thai 
when  a  will  recognises  the  ancestor  as  living,  and  makes  a 
devise  to  his  heir  in  that  name,  it  shows  that  the  term  was 
need  as  meaning  the  heir  apparent  of  the  ancestor  named,  or, 
as  stated  in  the  Vannorsdall  case,  that  the  word  '*  heirs  "  was 
need  as  synonymous  with  the  word  '^  children." 

That  he  intended  to  describe  the  children  of  his  son  Warren 
as  his  grantees  is  further  supported  by  the  fact  that  the  grant 
is  by  its  terms  immediate,  the  grantor  undertaking  to  reserve 
a  life  estate  in  the  premises  to  himself  and  to  others  for  their 
lives.  The  conveyance  was  not  to  Warren  Heath  for  life,  and 
after  his  death  to  his  heirs,  but  it  constituted  a  present  grant 
to  persons  whom  the  grantor  designated  as  the  heirs  of  War* 
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ren  Heath,  with  an  attempted  reservation  for  the  benefit  of 
Warren,  and  the  only  persons  answering  that  description,  in 
any  sense  in  which  the  word  is  employed,  whether  technically 
or  popularly,  would  be  the  children  of  Warren. 

The  order  should  be  affirmed,  and  judgment  absolute  ren- 
dered against  the  appellant,  with  costs. 


**  Hints "  AHD  "Obildrbii''— CoHaTBuonoN  or,  am  Used  m  Wills 
AMD  Dkbds.  —  The  word  *' liein  **  may  be  conetrned  to  mean  "ehildren,** 
when  ife  clearly  appean  from  the  other  parte  of  the  instrnment  that  it  it  not 
need  In  ite  purely  legal,  technical  senee:  QriswM  y.  Hkka^  182  lU.  4d4; 
Sa  Am.  St.  Rep.  549»  and  note;  Vichan  y.  LoqK,  104  N.  Q  248;  Broliar  v. 
Marqmtt  80  Iowa,  49.  The  distinction  between  the  terms  '*  children  "  and 
"  lieirii "  as  need  in  a  will,  is  generally  unimportant:  Loekwood^i  Apjpeai,  56 
Oonn.  167.  No  explanation  appearing  from  the  context,  the  word  "heirs," 
when  nsed  in  a  legal  instrnment  to  designate  the  persons  to  whom  personalty 
dsTolYes^  means  those  persons  who  vnder  the  statute  of  distribution  would, 
Ib  tiM  0T«nt  of  death  or  intestney,  be  entitled  to  the  property  of  him  by 
wham  th^  aie  dsajgnated  ■■  hcfarss  Joktmm  ▼.  KnlgkU  ^  Hm&t^  61  Ark. 


Wbbnbb  t;.  TUCOL 

p27  Maw  TOBX,  Va.\ 

«v  Piar  m  MoBiaAoi  Dasr  vor  Atailabu  wum  Km 
OooB^  WBBir.  •»  Where  a  mortgagee  eoTenaats  to  release  a  portion  of 
ttM  mortgaged  promiiss  upon  paynunt  of  a  specified  part  of  the  sum 
Mourod  by  the  mortgage^  a  tender  of  the  amount  specified  is  not  aYuil* 
•Ue  In  a  suit  to  f oreoloae  the  mortgage^  unless  the  tender  is  kept  good 
sad  the  mon^  paid  into  court.  Where  such  tender  is  made  for  the 
porpose  of  baaing  upon  H  a  demand  for  affirmatlYO  relief,  the  principle 
thai  1m  who  seeks  equity  must  do  equity  compeb  the  mortgagor  to  keep 
tiie  tender  good,  before  H  will  allow  him  to  maintain  a  suit  to  destroy  the 


Aonow  to  iHMloee  a  mortgage.    The  opinioD  states  the 


FnimUk  OloOiii^  for  the  appellants. 

A.  J.  8imp9on^  for  the  respondents. 

Yajih,  J.  The  mortgage  in  question,  dated  April  9, 1881, 
was  given  to  the  plaintift  by  the  defendants  Tneh  to  secure 
the  payment  of  the  snm  of  $6,260,  being  part  of  the  purchase 
price  <^  the  premises  therein  described.  The  principal  was 
payable  May  1, 1891,  and  the  interest  semi-annually  at  the 
rate  of  five  per  cent  per  annum.  There  was  an  interest  clause 
in  the  usual  form,  the  period  of  grace  being  sixty  days.    The 
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premiMS  embraced  three  adjoiniug  parcels  of  land  in  the  citj 
of  Blmira,  known  as  the  eastern,  the  central,  and  the  western, 
and  also  a  house  and  lot  in  the  village  of  Blossburg,  Pennsyl- 
vania. The  mortgage  provided  that  if  the  mortgagors  should 
sell  either  of  the  paroels,  the  mortgagees  would  release  to  tlie 
purchaser  the  portion  so  sold  free  and  discharged  from  the  lien 
of  the  mortgage,  upon  receipt  of  the  sum  of  $2,500  for  the 
release  of  the  Blossburg  parcel;  $1,750  for  the  eastern  and 
$860  each  for  the  central  and  western  parcels.  It  was  further 
provided  as  follows:  *'The  said  sums  when  paid  shall  be 
credited  on  the  gross  amount  due  hereunder,  and  shall  be  in 
partial  liquidation  and  exoneration  hereof,  but  in  no  event 
shall  the  said  mortgagees  receive  a  greater  sum  than  the  said 
principal  sum  of  $5,260,  with  the  interest  and  accretions  here- 
under. In  case  the  mortgagors  shall  exercise  their  privilege, 
as  next  hereinafter  granted,  of  paying  off  any  part  of  the 
principal  at  any  time  other  than  upoa  a  sale  of  the  premises 
herein  described,  then  the  amount  to  be  paid  to  secure  the 
release  of  any  of  the  parcels  upon  a  sale  shall  abate  propor* 
tionately.  And  it  is  hereby  further  understood  and  agreed 
that  the  mortgagors  have  the  privilege  of  paying  off  any  part 
of  the  principal  sum  during  the  term  hereof  (provided  they 
shall  not  be  otherwise  in  default),  all  payments  of  principal 
and  interest  to  be  evidenced  by  indorsements  on  the  bond, 
and  not  otherwise."  'i  he  mortgage  was  collateral  to  a  bond, 
which,  in  addition  to  the  usual  stipulations,  contained  a  pro- 
vision that  all  the  agreements  mentioned  in  the  mortgage 
*'  in  reference  to  releasing  portions  of  the  premises  upon  a 
sale  of  any  of  the  parcels  of  land  therein  described,  and  also 
in  reference  to  any  and  all  payments  to  be  made  on  account 
of  the  principal  or  interest  of  this  bond,  or  otherwise,  shall 
be  considered,  and  shall  be  a  part  of  this  bond  or  obligation 
as  if  incorporated  therein." 

June  11,  1883,  the  defendants  Tuch  paid  to  the  plaintiffs 
the  sum  of  $850,  and  thereupon  the  westerly  parcel  was  duly 
released  from  the  lien  of  the  mortgage.  No  other  part  of  the 
principal  has  been  paid,  and  the  interest  due  May  1, 1887,  is 
•till  unpaid.  July  11,  1887,  or  more  than  sixty  days  after 
said  default,  this  action  was  commenced  to  foreclose  said 
mortgage,  and  a  l%$  penden$  in  the  usual  fiurm  was  filed,  the 
plaintiffs  having  elected  to  call  the  whole  amount  due.  The 
defendants  Tuch  served  an  answer,  and  in  November,  1887, 
an  amended  answer,  and  in  December  following^  Theresa  L 
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Hoppe,  their  daughter,  purchased  the  central  and  eaaterly 
parcels,  and  rec^Ted  separate  con^ejances  of  the  same,  re- 
oorded,  respectively,  December  8, 1887,  and  Febmary  18, 1888. 

Jannary  8,  1888,  Mrs.  Hoppe  and  the  defendants  Tnch 
tendered  the  plaintiflb  the  sum  of  $2,600  of  principal,  and 
$185  for  interest  and  costs,  and  demanded  the  release  of  the 
central  and  easterly  lots.  Releases,  proper  in  form,  were  at 
the  same  time  presented,  and  a  demand  made  that  the 
pUdntiflb  execute  the  same  as  a  condition  of  receiving  the 
money.  Notice  was  also  given  ot  the  conreyances  to  Mrs. 
Hoppe.  The  plaintifls  refused  to  execute  the  releases,  or  to 
receive  the  money,  upon  the  ground  that  they  were  entitled 
to  the  whole  amount  unpaid  upon  the  mortgage.  The  money 
tendered  was  not  subsequently  kept  good,  nor  paid  into  court, 
fafQt  the  same  was  used,  wholly  or  in  part,  by  the  person  to 
whom  it  belonged,  and  by  whom  the  tender  was  made  in  be- 
half of  the  defendants  Tuch  and  Hoppe. 

The  cause  was  tried  in  February,  1888,  and  shortly  before, 
a  supplemental  answer  was  served  in  behalf  of  Mr.  and  Mrs. 
Toch,  setting  up  said  tender,  and  demanding  ^that  by  the 
judgment  of  the  court,  ....  the  said  two  parcels  of  land 
for  the  release  of  which,  or  to  procure  ihe  release  of  which, 
the  said  sums  were  and  still  are  tendered  the  said  mortgagees 
be  released  from  the  lien  and  effect  of  the  said  mortgage,  and 
that  any  judgment  ef  foreclosure  which  may  be  rendered 
herein  be  limited  to  the  premises  and  parcels  of  land  de- 
scribed in  said  mortgage  other  than  those  hereiobefere  re- 
ferred to  and  described,  and  to  procure  the  release  of  which 
firam  the  said  mortgagees  such  tender  of  said  amount  and 
amounts  wae  and  were  and  is  made.'' 

The  trial  court  held  the  tendw  insufficient,  and  rendered 
judgment  for  the  plaintiflb.  The  general  term  affirmed,  upon 
the  grounds  that  as  the  mortgagors  were  in  default,  they  were 
not  in  a  rituation  to  enforce  a  release;  that  the  tender,  being 
conditional,  was  insufficient)  and  being  made  the  basis  of  an 
affirmative  claim,  should  have  been  kept  good« 

Without  here  considering  the  other  grounds,  we  base  our 
affirmance  of  tlie  judgment  upon  the  one  last  named. 

Assuming  that  the  conditional  tender,  although  not  suS» 
eient  to  discharge  the  mortgage  debt,  was  sufficient  to  Mil 
into  action  the  covenant  to  release,  still  we  are  of  the  opinion 
tfiat,  under  the  circumstances,  the  sum  tendered  should  have 
been  kepi  good*  and  brought  or  paid  into  court 
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The  general  rale  is,  as  laid  down  in  fhe  noted  case  of  Kort" 
right  V.  Cody,  21  N.  Y.  843,  78  Am.  Dec.  145,  that  when  the 
entire  sum  secured  by  a  mortgage  is  due,  a  tender  of  the 
amount  unpaid,  at  any  time  before  a  sale  in  foreclosure,  ez- 
tinguishee  the  Uen,  and  that  as  it  leaves  the  debt  unaffected, 
it  is  not  necessary  to  keep  the  tender  good,  or  pay  the  money 
into  court  We  do  not  think,  however,  that  the  facts  of  this 
case  bring  it  within  the  general  rule.  The  tender  in  ques- 
tion was  not  made  under  the  covenant  of  the  mortgagors  to 
pay  the  debt,  but  under  the  covenant  of  the  mortgagees 
to  release  the  land,  because  only  the  sum  required  to  procure 
a  release  of  part  of  the  lands  was  tendered,  not  the  amount 
required  to  pay  the  mortgage.  The  object  was,  not  to  dis- 
charge an  obligation  of  the  defendants,  but  to  compel  the 
performance  t>f  a  promise  by  the  plaintiffs.  This  was  so 
stated,  in  substance,  by  the  agent  of  the  mortgagors  when 
he  made  the  tender,  was  well  understood  by  all  who  were 
present,  and  is  conceded  by  the  learned  counsel  for  the  de- 
fendants in  his  points.  This  expressed  purpose  was  followed 
by  a  supplemental  answer,  alleging  the  tender  and  demand* 
ing  judgment  for  the  release  of  the  two  parcels,  **  to  procure 
the  release  of  which  the  said  sums  were  tendered.^  Li  other 
words,  the  tender  was  made  for  the  purpose  of  basing  a  de- 
mand for  affirmative  relief  upon  it;  and  where  that  is  the 
case,  the  rule  as  stated  above  does  not  apply,  but  a  different 
rule,  founded  on  the  principle  that  he  who  seeks  equity  must 
himself  do  equity,  is  called  into  action,  and  compels  the 
mortgagor  to  keep  the  tender  good,  before  it  will  allow  him 
to  maintain  an  action  to  destroy  the  lien  of  the  mortgage  on 
account  of  a  tender  and  refusal.  As  was  said  by  this  court 
in  TiUhiU  v.  Morru,  81  N.  Y.  94,  99:  ""Although  the  authori- 
ties cited  sustain  the  proposition  that  when  a  tender  has  been 
duly  made  of  the  full  amount  due,  it  will  discharge  the  lien, 
and  be  a  good  defense  against  its  enforcement,  without  the 
tender  being  kept  good,  yet  we  are  clearly  of  the  opinion  that 
it  should  be  kept  good,  in  order  to  entitle  the  mortgagor  to  the 
affirmative  relief  which  he  seeks  in  this  action,  and  which  the 
judgment  awards  him,  vis.,  the  extinguishment  of  the  mori- 

Where  the  mortgagors,  although  defendants,  assume  the  po- 
sition of  plaintiffs,  and  demand  in  their  answer  that  part  of  the 
mortgaged  premises  be  released  pursuant  to  an  agreement  of 
the  mortgagees  contained  in  the  mortgage,  no  effect  will  be 
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tfiwwi  to  the  tender,  unless  the  money  is  bronght  into  court 
It  woold  be  inequitable  to  extinguish  the  security  in  part, 
without  giving  to  the  holders  of  the  mortgage  the  benefit  of 
the  proportionate  payment  for  which  they  had  contracted. 
A  tender,  in  order  to  become  the  foundation  of  an  action  in 
equity,  must  be  kept  good  or  it  will  be  wholly  ineffectual: 
Brewiieh  ▼.  Weselman^  100  N.  Y.  609,  610;  Halpin  v.  Phcenix 
IfiB.  Co.,  118  N.  Y.  165, 178;  Day  v.  Strang,  29  Hun,  505. 

The  position  of  the  defendants  that  they  did  not  ask  for 
aflbmatiYe  relief  has  no  foundation  in  the  record.  While  they 
did  not  demand  in  their  supplemental  answer  that  the  plain^ 
tiffs  be  compelled  to  execute  a  release,  they  did  demand  that 
A  release  be  decreed  by  the  court,  ae  appears  from  the  quota- 
tion already  made.  At  the  beginning  of  the  trial  their  coun- 
eel  announced  ^  that  the  only  defense  in  this  case  made  by 
the  defendants  was  under  the  supplemental  answer,  and  that 
they  withdrew  their  amended  answer  and  waived  all  rights 
thereunder.''  That  statement  did  not  withdraw  the  counter- 
elatm  plainly  set  forth  in  the  supplemental  answer,  nor  relieve 
the  defendants  from  the  consequences  of  the  position  that  they 
deliberately  took  when  they  asked  6>t  affirmative  relief  in  the 
last  of  the  three  answers  served  by  them,  and  the  one  upon 
whioh  they  stood  when  they  went  to  triaL 

The  judgment  should  be  affirmed,  with  costs. 


Tknma— What  HsonsAmr  to  Kkxp  Gooa.  —  Th«  tmider  «f  a  mortgtgt 
Mil  mssi  bs  kmp  good  to  release  tha  lion  of  tho  mortgogo:  Moon  v.  Ifor^ 
■10%  4S  Ifin.  4SB;  10  An.  St  R«p.  247,  ond  noto.  A  tender  of  money  made 
ia  tiio  ploodingi  nraet  bo  foUowed  by  a  poy  ment  into  oonrt^  to  prove  enfficient: 
Wonetr.  ^iveni;  7S  Tex.  872^  IS  Am.  Si.Bepi792;  Wmrmgtomr.  PoUard, 
9A  Iow%  S81;  96  Am.  Deo.  7S7»  and  note;  Ohwer  ▼.  Fknumg^  81  Gn.  2M7; 
Mmlpim  ▼•  nmdm  In$.  Oo^  118  N.  7.  185;  Smdtn  ▼.  PtA,  181  lU.  408; 
AktBmd^  T.  OmUla  Cbwwiiy,  78  Wis.  88;  oonfm,  loe  Lmtgliimnmg^  ▼.  ifo- 
No$^  74  Old.  800;  5  Am.  St  Rep.  485.  A  oonrt  of  equity  wiU  not  inter> 
too  to  rolioTo  n  mortgagor,  who,  by  his  negiigenosb  fails  to  perform  his  ooo- 
IhmI^  wkeiolij  the  whoU  debt  beoomes  duo  aad  poyid>l%  inlsm  ho  tsndenor 
piye  the  whrio  dobti  JITeyn  ▼.  Ofaf»  7  P^ug%  178; »  Am.  Deo.  811. 
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H0LMB8  AND  Wbssnll  Metal  Gompant. 

[URT  Haw  ToEK,  ntj 

Oommuiwmw  hat  Tau  Siook  of  Otbihi  OoBVOBAiwm  nr  PATHmr  ov 
Dnr.  —  AlthoQgh  a  oorpontiMi  ottanoiporclwM  or  dial  in  tbs  itook  li 
other  oorporatioDS,  aalois  it  io  ezprewly  aathoriied  bj  law  aa  to  do^  it 
may  talce  title  to  each  stock  in  payment  of  a  debt.  And  a  etatote  pro* 
hibiting  a  corporation  organiied  nndar  it  from  oaing  any  of  iti  fanda  in 
the  pnrehase  of  any  tiook  in  any  odior  corporation  dooi  aol  Knit  its 
power  to  take  anch  etook  in  payment  ol  a  debt. 

PowBB  OF  Pbiyatb  GoapoRaTioN  TO  8bll  m  Plabt  akd  Rxtibb  wmom 
BcraiNBaa. — A  private  manafactnring  corporation  hae  the  rights  with 
the  oonsent  of  idl  ite  stockholders,  to  sell  its  plant  to  another  corporis 
tion  and  retire  from  bosineas,  taking  in  payment  the  alook  ol  loah  olhor 
oorporatbn.  And  the  faet  tibab  the  itooli  ao  taken  ia  iasood  to  and  kild 
by  a  trustee  for  it  doea  not  render  the  tranaaetjon  mUra  aireiL 

UlTBA  ViRBS  — PlBA    of,   hot    PsBMITTBD  to  PrXTAIL    WHBEl    It    Wlljfc 

HOT  Adtavcb  Justick.  —  A  i^ea  of  lUtra  virea  is  not  permitted  to  prevail 
where  it  will  not  adranoe  jnstiee,  bat  will  aceom{4ish  a  legal  wron|^ 
WhsfOy  therefore^  a  oorpoimtion  haviog^  tluiNigh  aa  executed  eontraet^ 
aoqnired  title  to  the  atook  ol  another  eorpoaation^  aaUe  it»  the  vesid— 
oannot  defeat  an  action  to  recover  the  price  thereof  on  the  plea  that  tba 
transaction  by  which  hia  vendor  acquired  title  was  iiAro  rtres^  even  ad- 
mitting that  it  was  so. 

Action  on  a  promissory  note.    The  opinion  stateB  the  caaa. 
Adam  C.  £Uif,  for  the  appeUanta, 

Sidney  8.  Harris^  for  the  respondent 

Haight,  J.  This  action  was  brongfat  to  recoTer  the  amotrnt 
of  a  promissory  note  bearing  date  December  1»  1884,  executed 
by  the  defendant  the  Holmes  and  Wessell  Metal  Gompanyi 
and  indorsed  by  the  defendants  Morse  and  Shonnard.  Tba 
defenses  were  vitra  vires,  no  consideration,  and  a  non*tender 
of  certain  stock,  for  the  purchase  price  of  which  the  note  waa 
given.  The  plaintiff  is  a  manufacturing  corporation,  organ- 
iaed  under  the  general  act  of  1848^  for  the  pnrpeee  of  nmn»- 
facturing  sheet  and  rolled-teraas  wire,  tubing,  and  ether  artielBV 
composed  wholly  or  in  part  of  metal,  in  the  city  of  New 
York.  Its  president  was  Charles  E.  L.  Holmes,  and  its  sec* 
retary  and  treasurer  was  George  G.  Edwards.  On  the  twelfth 
day  of  July,  1881,  Holmes  and  Edwards  entered  into  an 
agreement  with  the  defendants  Sbonnard,  Morae,  and  one 
Charles  Wessell  to  organize  a  new  company  for  the  manu- 
facture of  brass,  nickeline  alloys,  and  other  composite  metals, 
nnder  the  corporate  name  of  the  Holmes  and  Wessell  Metal 
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Conipanj,  the  capital  stock  of  6ueh  eompatiy  to  bd  ovke 
hundred  tboufiand  dollars,  tlie  whole  amotlnt  U>  be  iianed  akid 
paid  up  in  cash;  thiwe  iiourtha  Ibeiaof  to  b#  dubicribed  and 
pakl  by  fioltaeftaml  Edwandit  «t»d  ih^ntimitiliif  ona^lbvnrth 
by  the  other  pdHied  to  the  dgreettieBt*  The  afreenxliii  iii  its 
|>reaikAlei  recitee  thai  Holmee  end  Edwards  prbpo^e  to  tram- 
fer  the  rolling-mill  belonging  to  theplainVifi^  i&eltidulgaiiot 
the  maehkieryi'toDlS)  aii«l  applianoae  cwifieeted  4be^with,  to* 
getber  With  the  lease  of  the  premisee  oeoQpied  by  ibe  plaintiff, 
for  th^  sum  of  fiftjT  thousand  dollars.  Bubsequenily,  and  at 
an  annual  meeting  of  ibe  plaintiff's  stockholders  held  on  the 
iweiUieih  day  of  July^  1881^  the  president  abd  secretary  we 
fnstrueted  toseU  to  the  Hdlmes  and  Westell  Metal  Ootnpany 
the  entire  machinery  and  plant  d^ned  by  the  plaintiff  ibr 
the  sum  of  fifty  thousand  dollars;  and  also  Authorized  tbem 
to  sell  to  the  same  company  all  the  niaterial  nmoufaotured, 
anmanufaotured)  add  in  process  of  maqufhctiife  ownidd  by 
the  plaintiff,  and  to  also  subscHbe  for  three  thousand  ihafes 
of  the  capital  stock  of  the  company,  and  to  pay  for  the  same 
out  of  the  proceeds  of  the  sale  of  tbe  mill  and  materiakk 

It  further  appears  that  the  Holmes  and  Wessell  Metal 
OoBopany  was  incorporated  en  tbe  fifteenth  day  Of  Joly^  18S1, 
ood  that  Charles  £.  L.  Hoinoes  subsoribed  ibi'  two  tilonsaiKl 
shares  and  George  &  Edwards  one  thoufand  shareeof  the 
d^iUl  stock*  Tbere^ter,  and  on  tbe  twenty^ihud  dlijr  of 
J  uly,  1881,  the  new  company,  lit  A  meeting  of  its  atockboM- 
ers,  authorized  tbe  purchase  from  the  plaintiff  of  its  jdant 
and  maehinery^  and  to  pay  therefor  the  sum  of  $50,000, 
and  for  the  entire  stock  of  materials  manufactured  and  tin* 
manttfaelmred  owned  by  the  plaintiff  the  sum  of  $81^388.96; 
and  on  the  first  day  of  September  tliereafter,  snek  sale 
Was  edmpleted  by  the  traoefef  of  the  plaintiff  eompany 
lo  the  defendant  company  of  ite  entire  plants  moehhiery, 
otc^  and  in  payment  therefor  the  defetidavt  company  iosiied 
to  George  0.  Edwarde^  trustee,  the  stock  snbeoribed  for  by 
Hcdmes  and  Edwaida,  amounting  to  $76,000,  and  tbe  bal- 
ance, $6,838M,  was  paid  in  cash.  After  aneh  tmaafiMr  Hke 
plaintiff  discontinued  its  hnstnesa^ 

On  Ibe  first  day  of  December,  18S4,  the  plaintiff  entered 
into  a  ocmtraet  wkh  tbe  defendants  Moree^  Shonnnrd,  and 
said  Charles  Wessell,  in  which  the  plaintiff  agreed  lo  sell  to 
the  otber  pavties  thereto  1^440  sbaiee  of  the  etocfc  of  the 
defendant  company,  Ertanding  in  tbe  namo  of  EdsnadSi  oa 

Am.  St.  Bsr.  Vol.  Xxiy.-» 
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tniBtee,  for  the  sum  of  thirty  thousand  dollars,  payable  five 
thousand  dollars  in  cash,  and  the  balance  by  certain  promis- 
sory notes,  of  which  the  note  in  suit  is  one.  The  agreement 
further  provided  that  the  stock  should  remain  in  the  name  of 
Edwards,  or  some  other  officer  of  the  plaintiff,  as  trustee;  that 
it  might  be  Toted  upon  by  him  until  delivered  as  specifically 
provided  in  the  contract. 

It  is  doubtless  true  that  a  corporation  cannot  purchase  or 
deal  in  stocks  of  other  corporations,  unless  expressly  author- 
iied  by  law  so  to  do:  Talmage  t.  Pdl,  7  N.  Y.  828;  Berry  t. 
rata,  24  Barb.  200;  MUbank  y.  New  York  eU.  R.  R.  Co.,  64 
How.  Pr.  20;  Meehaniet?  Mut.  8av.  Bank  v.  Meriden  Agency 
Co.f  24  Conn.  159;  Central  B.  R.  Co.  v.  Pennsylvania  R.  JZ. 
Co.j  81  N.  J.  Eq.  475;  Hazlehurei  ▼.  Savannah  etc.  R.  R.  Co.^ 
48  Oa.  57;  ValUy  Ry  Co.  ▼.  Lake  Erie  Iron  Co.,  46  Ohio  St 
44;  Peojlle  ▼.  Chicago  Qae  Trtkei  Co.,  180  111.  268-284;  17  Am. 
St.  Rep.  819;  FranUin  Co.  ▼.  Lewieton  Institution  for  Savings, 
68  Me.  48;  28  Am.  Bep.  9;  HiU  ▼.  Nisbet,  100  Ind.  841-849. 

It  is  equally  true,  however,  that  it  may  do  whatever  may 
be  necessary  in  the  exercise  of  its  corporate  franchises.  The 
selling  of  property  and  collection  of  debts  is  among  the  powers 
given,  and  hence  it  may  take  title  to  all  kinds  of  property, 
even  the  stock  of  another  company,  in  the  payment  of  a  debt: 
Talmage  ▼.  PM,  7  N.  Y.  828,  and  cases  above  cited. 

The  statute  under  which  the  plaintiff  was  incorporated  pro- 
vides that  **  it  shall  not  be  lawful  for  such  company  to  use 
any  of  their  funds  in  the  purchase  of  any  stock  in  any  other 
corporation '':  Laws  1848,  c.  40,  sec.  8.  The  funds  here  spoken 
of  evidently  mean  the  money  of  the  company,  and  the  statute 
was  not  intended  to  limit  the  powers  of  the  corporation  beyond 
that  already  indicated. 

The  plaintiff  was  a  private  manufacturing  corporation.  It 
exercises  no  powers  of  a  public  nature,  and  has  attempted  no 
combination  by  which  the  public  may  in  any  manner  be  preju* 
diced.  There  are  consequently  no  questions  affecting  pub- 
lic policy  to  be  considered.  The  purpose  of  the  company  is 
expressed  in  a  preamble  to  the  resolutions  adopted  authoris- 
ing the  sale  of  its  plant  and  stock  of  materials  on  hand  to  the 
defendant  company.  It  was,  in  short,  to  increase  the  busi- 
ness of  the  stockholders,  by  adding  to  the  manu£Mture  of 
brass  that  of  German  silver  and  nickel  alloys.  The  scheme 
adopted  was  the  organization  of  a  new  corporation,  bringing 
In  some  other  persons  with  additional  capitaL    The  stock  in 
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the  new  company  was  anbeoribed  for  by  Holmea  and  Edwards 
indiyidoallyi  and  the  stock,  when  finally  issued,  was  issued 
to  Edwards.  It  is  true,  he  takes  it  as  trustee,  and  holds  it 
ma  aneh  for  the  plaintiff^  but  this  we  do  not  regard  as  neces- 
sarily ultra  etm.  The  plaintiff  had  the  right,  with  the  con* 
•ent  of  its  stockholders,  to  sell  its  plant  and  retire  from  busi- 
ness; and  it  appears  from  the  eridence  in  this  case  that  the 
ecMisent  of  all  the  stockholders  was  giyen  to  the  sale  that  was 

In  KetUy.  Q^UOver  Mining  Oo^  78  N.  T.  169-186,  Fol- 
ger,  J.,  in  delivering  the  opinion  of  the  court,  says  that  ^  a 
oorporatioii  may  not  do  aoto  which  aflfoct  the  public  to  its 
harm,  inasmuch  as  they  are  p§r  $$  illegal,  or  are  malum  pro- 
kibUwnL  Then  no  assent  of  stockholders  can  validate  them. 
It  may  do  acts  not  thus  illegal,  though  there  is  waut  of  power 
to  do  them,  which  affect  only  the  interests  of  the  stockhold* 
era.  They  may  be  made  good  by  the  assent  of  the  stockbold* 
era,  so  that  strangers  to  the  stockholders,  dealing  in  good 
faith  with  the  corporation,  will  be  protected  in  a  reliance  upon 
those  acts." 

In  the  case  of  TreadweU  ▼.  Salisbury  Mfg.  Co.^  7  Gray,  898- 
405, 66  Am.  Dec.  490,  it  was  held  that  the  directors  of  a  manu- 
facturing corporation  may  sell  the  whole  property  of  the  cor* 
poration  to  a  new  corporation,  taking  payment  in  shares  of 
stock  of  the  new  company,  to  be  distributed  among  the  stock- 
holders of  the  old  company.  In  Howe  v.  Boston  Carpet  Co.^ 
16  Oray,  498,  it  was  held  that  one  manufacturing  corporation 
may  take  the  shares  of  another  in  payment  of  a  debt.  Chap- 
man, J.,  in  deliyering  the  opinion  of  the  court,  in  commenting 
upon  the  case  TreadweU  ▼.  Salubury  Mfg.  Co.,  7  Oray,  893, 66 
Am.  Dec.  490,  says  that  **  while  corporations  quasi  public 
may  be  restrained  and  directed  in  the  management  of  their 
affairs,  yet  corporations  estoblished  for  trading  and  manu- 
facturing purposes  may  wind  up  their  affairs  whenever  they 
think  proper  to  do  so,  and  in  the  manner  adopted  in  that  case. 
The  legality  of  the  transaction  could  not  have  depended  on 
the  intention  of  the  corporation  to  wind  up  ito  affairs  imme- 
diately. If  it  had  taken  the  stock  in  the  payment  for  goods, 
or  for  the  sale  of  a  building,  or  land,  or  water-power,  which  it 
did  not  want  or  desire  to  sell,  while  it  still  carried  on  ito 
business,  the  act  must  have  been  equally  legaL'' 

In  Hodgee  v.  New  England  Screw  Co.,  1  B.  L  812-847,  68 
Am.  Deo.  624,  the  focto  were,  hi  many  respectSi  similar  to 
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those  under  conrideration.  Greenei  0.  J.,  saye:  ''  Nor  have 
we  any  doubt  that  the  screw  company  might  have  rightfully 
taken  ihU  stock  in  the  iron  eotnpdiny  in  payment  for  theii 
roIUn^mill,  if  it  had  been  taken  with  a  view  to  sell  it  aeain, 
and  not  permanently  hold  it.  Again,  it' is  to  be  observed  the 
directors  were  not  investing  the  funds  of  the  screw  oompanj 
in  the  stock  of  the  iton  company*  They  had  on  hand  an 
unsalable  rolUng-millY  and  they  owed  a  heavy  debt  lor  it|  and 
one  great  object  in  taking  the  stock  in  the  iron  company  was 
to  realise  for  the  rolling-mill,  and  in  part  pay  thereby  the 
debt":  State  v.  fPettem  Irrigating  Canal  Co.^40  Kan.  96;  10  Am. 
8t  Rep.  166;  L&athen  Y.Janmey^  41  La.  Ann.  1120;  Hibemia 
Jus.  Co.  V.  St.  Louis  €te.  Trans.  Co.^  8  Fed.  Bep.  616;  Taylor  ▼. 
NorthStar  Gold  Mining  Co^  79  CaL  286;  Miner^ DiUsh  Ca.T. 
ZeUerhach,  87  Cal.  643;  99  Am.  Dec.  800;  StaU  v.  fiutftfr,  86 
Tenn.  614;  Morawetz  <hi  Private  (Torporations,  sec.  218. 

The  pldntiff  has  sold  its  roUing-mill|  machinery,  eto^  to 
the  defendant  It  has  taken  stock  in  the  latter  company  in 
payment  therefor.  Inasmuch  as  this  was  done  with  Uie  con- 
sent of  all  of  the  stockholders}  it  being  the  act  of  a  private 
corporation,  not  in  any  manner  harming  the  publioi  we  see  no 
reason  for  condemning  its  title  to  the  etock  so  obtained: 
Palmer  v.  Oypreee  Hill  Cemetery^  122  N.  Y.  429-486. 

But  assuming  the  transaction  to  have  been  mUra  vine^  the 
defenses  interposed  would  still  be  unavailable.  The  plaintiff 
has  the  stock  and  has  paid  for  it.  It  camnot  be  reoovered 
back  by  the  defendant,  for  the  transaction  is  completed  and 
dosed.  Whilst  the  contract  remained  executory,  if  it  was 
unauthorised,  a  stockholder  or  person  interested  might  have 
interfered  by  injunction,  and  prevented  the  transfer^  of  the 
property  of  the  plaintiff  to  the  defendant  But  the  contract 
having  become  executed,  the  title  of  the  stock  now  vests  in 
the  plaintifl^  and  it  has  the  power  to  edl  and  diapoee  of  the 
same:  Sietare  v.  Beet,  88  N.  Y.  626-^48;  Milbani  v.  Nm 
Ywrk  etc.  £.  &  Oc,  64  How.  Fr.  20. 

The  contract  under  which  the  note  in  suit  waa  given  was 
made  in  December,  1884,  nearly  four  yeaza  after  the  plaintiff 
became  the  owner  of  the  stock.  No  claim  is  made  that  that 
contract  is  for  any  reason  illegal  or  void.  Numerous  eases 
are  found  in  which  the  courts  have  reftised  to  execute  con* 
tracts  that  were  ultra  mre$f  but  this  action  is  not  baaed  upon 
such  a  contract  The  courts  will  not  permit  the  plea  of  uUra 
viiree  to  prevaili  whether  interposed  for  or  against  a  corpora* 
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tion,  where  it  would  not  advanoe  jnBtioe,  but  would  aooom- 
piiah  a  legal  wrong:  Rider  Life  Bafi  Oo.  t.  Soaeh,  97  N.  Y. 
878-S81;  Whitney  Arm$  Oo.  t.  Barlow,  68  N.  Y.  62;  20  Am. 
Bep.  604. 

To  bold  that  the  plaintiff  could  not  diapoee  of  the  stock 
liould  deprive  it  of  the  eonaideratkiik  xeeeiTed  for  the  tranefer 
of  ite  folling-mill  and  material,  thiie  aecomplieing  a  wfoog, 
and  not  advancing  justice. 

Our  concludonB  are,  that  it  bad  title  to  the  stock,  and  that 
coDseqnently  there  was  a  yaluable  consideratiMi  for  the  note 
io  suii 

The  question  raised  in  reference  to  the  non*tender  ef  the 
stock  was  properly  disposed  of  by  the  general  term. 

The  judgment  should  be  afiBrmed,  with  costs. 


OaBK>aATiOH8— Powm  oy  Qnb  Oobtobatioh  to  TumoBJum  imi  8ieeK 
OF  Amorob. — Gorporationa  oannofc  pniehMa  the  ttook  •!  elhtr  «itpo»» 
HwiM,  vdflM  uTiiwly  empowwtd  to  do  m^  Imt  tb^  maj  toke  iht  tmam  in 
pojnMOi  of  »  d«bt»  oresMcorityforadebts  Fuipler.(^deagoOQ§TrudOa^ 
130  lU.  26S;  17  Am.  St  Rep.  819,  and  note)  Pearmmw.  Concord  JL  JL  Carpet 
92  N.  H.  637;  18  Am.  St  Rep.  690. 

CosroBATiOHS— Pown  TO  Sni.  our  Plant.  —  A  corporatUm  may  oon- 
tTMl  to  aell  Hi  ptepei^  and  fanender  ita  oiock,  nnleai  expready  prehiMtod 
from  ao  doings  JMSfV  T.^AoMr  iragNNiete.a»i,80Iowa»880seOAm.8tRepw 
437,  and  noto|  Mkun*  DitA  Oo.  ▼.  ZtlMnek,  87  CaL  648;  99  Am.  Deo.  a(X^ 
and  eztoaded  note  dlaonsaing  thia  anbjeoi  thorooghly.  There  ia  nothing  to 
proTent  a  corporation  from  lelling  aU  of  ita  property,  if  permitted  to  do  so 
bgr  ito  ehartor,  and  H  la  the  wiah  of  ito  atoekholderat  Xeartert  ▼. /«m<r,  41 
Ijl  Ann.ll9Ql 

OOBTQlUTlOlIt— OORTBAimi  VtJBtk  VOUMI  — PUi4  OV,  WBIV  UHATAIIr 

ABUL — The  plea  ol  aAira  vku  ahonld  not  proTail  where  il  would  defeat  Joa- 
tace  or  aooompliah  a  legal  wrongs  Jomkom  ▼.  OtmenM*  Sao,  Bank,  122  N.  T. 
135;  19  Am.  St  Rep.  482;  and  note.  Where  a  oorporation  baa  enjoyed  the 
baaeAt  of  aneb  aeanttaet^  it  la  eetopped  toaet  np  the  plea  of  wUtavhm:  Skor 
wumOmiorokkth,  ▼.  MorHo,  48  Kan.  882;  19  Am.  8t  Rep.  184.  aadaotoi 
JMUaaT*  €lmmduimn%  16  CoL  108;  Ckmnmia  Idme  Worko  ¥•  Dimuikm, 
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MiLBANK   V.   J0NB8. 

[127  Nmr  ToBK,  STOlJ 

QmsA].  DmiL  nr  AmwsB  Simplt  Puts  ih  lasiTa  Ail  ICmns  Wans 
FLAnmnr  n  Bound  to  Provs.  —  In  an  aettoa  on  »  oontnusC^  a  general 
denial  in  the  answer  pnta  in  iasne  all  matten  whieh  the  plaintiff  in 
beond  to  prove  to  make  ont  his  oanae  ai  aotiooy  and  nothing  mora.  II 
the  defendant  aeeks  to  avail  himself  of  faeta  not  appearing  npon  tho 
faee  ol  the  eonferaet^  in  order  to  estabiiah  its  invalidi^  be  must  plead 
llieai« 

Bfiiunoi  TO  8how  Ilumauit  of  CoiriBAor  Subd  m  LrAmmmu  mmim 
GniRAL  DnriAL  WHur.  — Where^  in  an  action  on  n  eoQtraot»  the  oom* 
plaint  sets  forth  and  the  plaintiff  proves  a  oontraot  valid  on  its  fsoe^  tiio 
defendant  oannot^  nnder  an  answer  whieh  is  simplj  n  general  denial, 
give  evidenoe  tending  to  show  that  the  oontraot  was  against  pnhlie  pol- 
lajt  end  therefore  illegaL 

Aonoir  to  recoYor  five  thousand  dollars  and  interest  thereon, 
alleged  to  be  held  in  trast  for  the  defendant  nnder  the  follow- 
Ing  agreement:  — 

^  Besolved,  that  the  street  oommissioner  be  and  he  is  hereby 
anthorized  and  directed  to  make  a  oontraot  for  lighting  all  the 
streets,  sYennes,  roads,  squares,  parks,  public  buildings,  and 
places  of  the  city  of  New  York  with  coal  gas.  Such  contract 
to  be  founded  on  sealed  bids  and  proposals,  and  to  be  made 
with  the  company,  giving  adequate  security,  to  be  approved 
by  the  comptroller,  in  the  manner  provided  by  law,  which 
shall  agree  to  do  the  same  for  the  lowest  price  for  each  lamp 
or  light  per  annum,  or  quantity  when  it  can  be  measured, 
according  to  the  existing  regulations,  and  affording  to  such 
company  sufficient  time  to  lay  their  mains  and  introduce  gas 
as  required  by  the  contract  The  provisions  of  the  contract 
last  made  and  executed  with  the  Manhattan  Qas  Company, 
as  for  as  practicable,  shall  be  embodied  in  the  contract  made 
in  pursuance  of  this  resolution,  and  the  term  during  which 
the  same  is  to  continue  will  be  for  the  same  number  of  years 
as  that  contract.  Any  resolution  or  ordinance  inconsistent 
with  this  resolution  is  hereby  repealed. 

"^  Nxw  York,  June  14, 1886. 
<*  Beceived  of  R.  W.  Milbank  five  thousand  dollars  ($5,000), 
and  also  certificate  for  two  hundred  and  fifty  (250)  shares  of 
the  stock  of  the  People's  Qas-Light  Company  of  the  city  of 
New  York,  number  seven  (7),  the  said  money  and  stock  to  be 
returned  to  said  Milbank  in  case  the  resolution  above  shall 
not  be  passed  and  take  efiect  before  the  10th  of  July  next 
It  being  understood  and  agreed  that  said  Milbank  shall  have 
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tlM  rights  aft  hit  tlBotioUf  in  oaM  said  resdation  thall  paat 
and  take  aflbet  before  the  said  lOih  of  July,  to  parohaae  back 
the  aaid  stoek  at  any  time  wiUiin  sixtgr  (60)  days  from  the 
time  aaid  leaolotion  shall  take  effect,  by  paying  to  me  fifteen 
thonfland  doUan  ($15,000)  therefor;  and  that  he  ehall  on  his 
part  be  boand  to  pnrohaae  the  same,  and  pay  aaid  fifteen 
thooaand  doUara  ($15,000)  therefor,  within  aaid  aixty  (60) 
daya,  at  my  election.  Moboak  JoNia." 

^I  aaaent  to  and  join  in  the  above  nnderatanding  and 
agreement  R,  W.  Mhaahx. 

""Nsw  YoBX,  June  14,  IBM/" 

Other  fiurta  are  atated  in  the  opinloiL 
Ira  Skitfer^  for  tlie  appellant. 
Jompk  FMreteh^  for  the  respondent 

Pabkxb,  J.  On  the  trial  the  plaintiff,  for  the  pnrpoae  ef 
eatabliflhing  a  canae  of  action,  introdnced  in  evidence  the 
agreement  of  the  defendant  to  retam  the  five  thousand  del* 
lara  paid  to  him  in  the  event  that  the  resolution  therein  re- 
foned  to  should  not  be  passed  and  take  effect  before  the  10th 
ef  July  foUowing,  a  record  of  the  proceedings  of  the  board  of 
aldermen  and  board  of  coundlmen,  and  a  veto  message  by 
the  mayor,  showing  that  the  resolution  did  not  take  effect 
before  July  lOtti,  together  with  proof  that  a  demand  for  a 
retorn  of  the  money  was  made  prior  to  the  commencement  of 
the  action,  and  rested.  Thereupon  the  defendant  made  a 
motion  to  dismiss  the  complaint,  assigning,  among  others,  the 
foUowing  grounds:  1.  A  valid  trust  has  not  been  established; 
&  The  contract  ia  void,  because  on  its  face  it  appeara  that  its 
purpose  was  to  improperly  influence  legislation. 

It  appears  from  the  agreement  that  Jones,  at  the  time  of  its 
azecution,  received  from  Milbank  five  thousand  dollars,  which 
on  the  happening  of  a  certain  event  he  agreed  to  return.  It 
did  not  provide  that  Jones  should  pay  to  Milbank  five  thou- 
aand  dollars,  but  that  *^  the  said  money  (the  receipt  of  which 
had  been  acknowledged)  to  be  returned  to  aaid  Milbank  in 
case  the  resdution  shall  not  be  paased  and  take  effect  befiwe 
the  lOth  of  July  next" 

Clearly,  such  a  transaction  contains  every  element  essential 
to  the  creation  of  a  valid  trust:  Day  v.  J2o(A,  18  N.  Y.  448-458. 

It  is  the  tendency  of  judicial  decision  to  discountenance  all 
attempts  to  influence  the  deliberations  and  determinationa  of 


poMfo  boliM  And  pfiemii  oAbsr  thim  bjr  arginiisiits  whioh, 
being  (Oipmklf  vmde^  bear  dirtotlf  upon  ti^mtiiit  of  m  pendp» 
ing  mMtore  or  mppHoatloB,  bMawo  in  oootimfoiiiioa  •#  • 
Mmnd  pablio  poUoy.  A'ocNiimol  fomded  <m  *TiolttlkMi  of 
ttiis  wboleaoflM  nil«  of  law  is  ttlogal,  aed  theoonri  wiU  not 
knd  ito  aid  toft  partif  seokiDg  its  enioroemonii  bot  will  dtola*« 
llie  eootract  Toid^  kMing  iho  partieo  t»  H  in  the  pontioB  in 
whieh  tho7  plaoed  ihemselTeB:  MiUs  y.  MtBa,  40  M.  Y.  N% 
100  Am.  Doe.  685. 

Tlio  doflondant,  In  his  motion  for  a  dismiasal  of  ttio  mrnM^ 
plaint,  invoked  this  rale  of  law,  bat  ibo  situation  tboa  pre- 
sentedi  as  we  think,  did  not  support  his  position.  It  did  not 
appear  that  Jones  was  an  alderman,  a  eoancilman,  or  mayor. 
There  was  no  evidence  relating  to  the  oontraot  or  tha  okjoct 
sought  to  be  aocomplished  bj  it  outside  of  the  inBkument 
itself,  and  it  does  not  appear  from  an  examination  of  its  pro- 
visions that  ii  oomes  wltiiki  the  eoadom  nation  >of  lb#  law 
because  against  pubUo  poUoy.  It  did  not  pnmde  thai  JoaiS0 
should  assist  in  pnxmring  the  passagoof  the  resoliitioa  theioba 
referred  to,  or  that  he  ahottld  vendor  any  servicta  whatewiu 
It  pupportB  to  make  Jonea  the  depoaitary  merely  of  the  mooer^ 
to  be  by  him  retomed  in  the  owaft  tkat  the  raoliiktlon  should 
fail  to  pass  and  take  effeet  belore  J«ly  lOlh.  Tlia  cow* 
tborefovo  rightly  denied  tha  deftndaMtYi  motiim  t»  dianaoi 
the  oomplaint,  who  at  ones  entered  on  the  iatrodnetioa  of 
testimony  tending  to  shoiw  thi^t  tiio  eontraet  was  i^inst  pab« 
lie  policy.  Plaintiff's  oounael  seaaonaUy objeotad  that  it  mm 
immaterial,  Inoeoipetent,  and  not  admissible  under  the  ana  wai^ 
bocauso  not  pleaded.  The  ob|eetion  waa  ovevniled,  and  fhm 
exception  taken  therolo  prsaenta  the  questioa  aasigned  foa 
error  by  the  appellant  Tba  answer  waa  a.  ganeaal  deidal^ 
and  the  plaintiff  insisted  on  the  trial,  aa  ha  does  o»  this  ap- 
peal, that,  not  having  been  informed  by  tba  answer  tiutt  th» 
illegality  of  the  contract  would  ha  aa  issue  on  the  trial,  hm 
could  not  ba  expected  to  bo  pveparodiMr  iw)nii«d  tamaet  it&. 
Under  a  general  demad,  thn  rule  wndoohtedly  is,  that  if  th» 
illegality  appears  on  tha  fhea  of  the  compbdaty  or  necosaari^ 
appears  from  plaintlff'a  evi donoe,  advantage  may  ba  taken  aC 
it  by  defendant,  who  must  also  be  permitted  to  oontroaact  hgr 
evidence  everything  whidi  tha  plaintiff  ia  bound,  in  ttia  first 
instance^  to  prove.  In  order  to  make  out  hie  causa  of  acttoBi. 
And  the  cases  cited  by  the  respondent  in  support  of  the  raliiig 
will  bo  fDvad  on  analysis  to  cone  within  it 
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In  Ihuidl  Y.  BurUyOf  86  Barb.  639,  the  contraoti  M  prored 
by  the  plaintiff^  was  for  lobby  servicesy  and  void. 

lo  Oicanya^^  ▼•  Arm$  Ca.^  108  U.  &  261,  the  eomplaint  wa» 
diMniMndoD  the  cpMiing  of  plMfttifP's  oounsel  becatrae  H  ap- 
peared therefrom  that  the  contract  relied  on  was  illegal. 

In  Cary  y.  Western  U.  Tel  Co.,  20  Abb.  N.  C.  833,  the  plain- 
tiff, in  making  proof  of  his  contract,  introduced  evidence 
showing  its  invalidity. 

And  in  (yBrien  v.  Me€(mn.  68  N.  Y.  876,  Clifford  v.  Dam, 
81  N.  Y.  62,  and  Griffin  ▼•  Long  Idand  R.  R.  Co.,  101  N.  Y. 
848,  the  oonrt  simply  declared  the  rule,  that  und«r  a  general 
denial  the  defendant  may  give  evidence  tending  to  disprove 
any  fact  which  the  plaintiff  is  bound  to  prove  in  order  to 
recover.  Bat  in  this  case  it.  neither  appeared  from  the  oom« 
plaint  or  the  evidence  presented  by  the  plaintiff  that  the  con« 
tract  was  illegal;  and,  as  we  have  already  shown,  when  the 
plaintiff  rested  the  evidence  established  a  cause  of  action* 
The  general  denial  pot  in  issue  all  matters  which  the  plain- 
tiff  was  booad  to  prove:  nothing  more.  He  was  required  ta 
prove  the  contract  entered  into  by  defendant,  which  was  on 
its  fiice  valid.  Having  accomplished  that,  he  could  not  be 
compelled  to  enter  into  a  controversy  over  matters,  not  ap- 
pearing in  the  contract;  involving  the  question  of  its  validity 
or  inva^dity,  because  he  had  not  been  notified  by  the  answer 
that  the  defendant  propdasd  to  assert  his  own  partioipatien 
in  that  which  was  a  violation  of  law  as  a  shield  against  the 
consequences  of  his  agreement. 

Thie  mle  has  been  enforced  so  long  that  it  seems  nnneces- 
saiy  to  support  it  at  this  time  by  an  extended  reference  to  the 
decisions,  and  we  shall  therefore  end  the  discussion  by  citing 
a  few  of  tiie  oases  in  which  the  courts  of  this  state  have  said 
thai  a  defendant,  in  order  to  avail  himself  of  facts  not  appear- 
ing on  the  face  of  a  contract  to  establish  its  invalidity,  must 
plead  H:  tHngeUein  v.  Third  Ave.  S.  R.  Co.,  87  N.  Y.  576; 
Qoodmtm  v.  Meme^hnMiit  Mut.  Life  Ins.  Co.,  78  N.  Y.  480; 
Jfoy  V.  Burrae,  18  Abb.  K.  C.  884;  Haywood  v.  Jones,  10  Hun, 
600;  8^foy$r  r^  Mayor  etc.,  7  Jones  ft  S.  1;  Vieeher  r.  Bagg^ 
81  Week,  Dig.  898;  Honegger  t.  Wettetein,  04  N.  Y.  262. 

The  judgment  sbonld  be  reversed. 

fumoia-^daiiaaAi.  Dinuu  «-A  gwieiAl  dtaisl  MHi«a  lerttiae  msw 
matter  ne«|i  not  U  npUed  to:  DrtUUng  ▼.  Firai  NaL  Banh  ^  Kml  197;  Ift 
Am.  St.  B«p.  12S.  A  general  de&Ul  admitB  proof  of  anything  oontrovert- 
ing  dkvdHHf  tire  lAeentioaa  of  the  oonipU2iit:  Jehnaon  ▼•  Oiwald,  8S  Minn. 


468  Greene  v.  Couse.  [New  York, 

060;  S  Am.  Si  Rap.  696,  and  note.  The  illegality  of  ft  eooiraet^  to  be  ftTail* 
able  aa  a  defenae,  maat  be  pleaded:  H^rcm  ▼.  Foflnnety  73  Tex.  96;  15  Am. 
81.  Rep.  764»  aod  note.  An  anawer  denying  **  generally  eaeh  Mid  mwrngy 
•Uagation'*  el  the  complaint  is  good  ■■  ageneial  denial,  and  fl  ii  enor  fcr 
the  eoorft  to  fefoa^  to  allow  the  defendant  t»  faitrodiioa  •fidaaoa 


Grbbnb  i^.  Goubb. 

psr  Maw  ToBK,  tH.1 

Ttom  io  Lun>  bt  Ady«bsb  PoaaMmoE  BmonriL  am  That  Ouai 
IE  Ant  OfHEB  MAJfmaL  —Title  t»  land  eatabUahed  by  adTeme  poa. 
ieaaion  is  aa  effeotoal  lor  the  pnrpoeea  of  remedy  or  defense  foondod 
Epon  it  aa  that  created  in  any  other  manner. 

TeEDEB  IE  PonsSBIOE  AM  OWMBB  GLAIMIEa  TRU  MAT  DbPUTE  BB  yja^ 

eor's  Titlb.  — The  role  that  where  a  Tendae  enters  into  poaaaaaion  of 
premiaea  under  a  contract^  he  cannot^  while  he  remaina  in  poaaearion, 
diapnte  the  title  of  his  Tendor*  does  not  apply  in  a  oass  where^  at  tha 
time  of  the  contract  to  pnrohaae^  the  Tendee  ta  in  poaaeasion  as  ownor 
elaiming  title,  and  his  entry  was  not  vnder  his  vendor. 

FaBTT  IE  P088B8SIOV  HATDia   TrLE  MAT  PVEOBABB  OoiETAEDIVa  TiTLB 

WITHOUT  BBiEa  BflTorFBD.  —  A  persoA  who  is  in  poaaeasion  of  land  aa 
•wner  claiming  title  may,  for  the  porpoae  of  fortifying  and  quieting  his 
title,  pnrchaae  an  ontatanding  title,  withont  being  eatqpped  from  dia* 
pnting  the  title  ao  pnrchaaed,  in  oaae  it  becomea  neossaiy  so  ta  ds^ 


Ejbgtm Eirr.    The  opinion  Btates  tho  oaEOi 

JafMM  R.  BaufMM^  for  the  appellant 

TF«  and  O.  W.  Youmans^  for  the  respondent. 

PoTTEBy  J.  The  action  is  ejectment,  and  was  brought  t» 
reooYer  poesession  of  an  undivided  one-twelfth  part  of  th# 
premises  described  in  the  complaint  The  answer  was  a  de- 
nial of  the  complaint,  also  title  in  the  defendant  a1m>  title  In 
the  defendant  arising  from  adverse  possession  of  the  pmminoE 
for  more  than  twenty  years,  and  a  counterclaiin. 

The  premises  as  claimed  in  the  complaint  consist  of  120 
acres  in  the  northwest  corner  of  the  east  half  of  great  lot 
No.  24,  Evans  patent,  in  Delaware  County. 

It  was  stipulated  by  the  defendant  for  the  purpose  of  thla 
appeal,  that  the  plaintiff  showed  title  in  herself  as  one  of  tiie 
heirs  at  law  of  Martha  Bradstreet,  deceased,  to  an  undivided 
one  twelfth  of  the  premises  in  question,  except  as  such  title 
may  haye  been  defeated  by  the  adverse  holding  of  the  defend- 
ant  herein  and  his  predecessors,  or  parted  with  by  force  of 
the  agreement  of  date  March  6, 1876,  hereinafter  set  fiurth. 
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The  plaintiff  proved  and  read  in  evidence  an  instrument, 
of  which  the  following  ia  a  copy: — 

^  Received  from  A.  Couse  his  note  of  four  hundred  dollarSy 
for  the  purchase  price,  with  coat  of  iuits,  of  an  undivided 
ftwo-thirds  interest  in  one  hundred  aores  in  the  northwest  cor- 
nor  of  great  lot  24,  Bvans  patent,  known  as  the  wild  Iot» 
and  being  the  same  premises  claimed  to  have  been  occupied 
by  the  said  Couse  for  some  years  past;  and  I  agree  to  forward 
to  said  Couse  by  mail,  within  ten  days,  a  deed  therefor. 

**  W.  YouMANS,  Attorney  for  Bradstreet  Heirs. 

"^  Dated  Delhi,  N.  Y.,  March  6, 1876.'' 

He  proved  that  the  land  therein  mentioned  was  that  In 
dispute,  also  gave  evidence  that  the  note  had  not  been  paid, 
and  the  recovery  of  a  judgment  upon  the  note  whioh  bad  not 
been  paid. 

The  defendant  examined  his  grantor  at  considerable  length 
to  prove  the  defense  of  adverse  possession  of  the  premises, 
and  that  the  defendant  entered  into  the  possession  under  a 
deed  from  his  &ther,  Alexander  Couse,  in  1882,  who  entered 
into  the  possession  of  the  premises  in  1849  under  a  deed 
from  his  fftther,  Peter  Couse,  Sen.,  who,  some  years  befiors^ 
entered  into  possession  under  a  written  title  from  Joseph  Nut* 
ter,  and  that  such  occupation  had  been  continuous  for  over 
finrty  years,  and  that  none  of  the  occupants  had  entered  into 
possession  under  plaintiff  or  any  one  from  whom  plaintiff 
derived  title,  and  was  proceeding  with  the  examination  of 
other  witnesses  upon  that  subject  when  the  court  ruled  as  fid* 
lows:  *^The  court:  I  think  I  must  stop  this  evidence;  you 
must  make  some  other  defense  than  the  statute  of  limitations, 
or  I  must  direct  a  verdict  against  you.  The  more  I  think  of 
this  question,  the  more  I  think  the  statute  of  limitations  can- 
not prevail  here."  Defendant's  counsel  duly  excepted  to  such 
ruling  and  decisions.  ^The  court  rules  that  under  the  con* 
tract  of  March  6, 1875^  and  the  note  of  four  hundred  dollars 
given  therefor,  and  the  various  stipulations  and  contracts  in 
connection  with  that,  that  this  defendant  has  lost  his  right  to 
avail  himself  of  the  adverse  poseessicm  of  himself  and  of  his 
predecessors,  and  declined  to  receive  any  further  evidence  of 
occupation  and  of  adverse  possession  by  the  defendant  and 
his  predecessors."  To  which  ruling  and  decision  the  defnid* 
ant's  counsel  duly  excepted. 

After  some  additional  evidence  on  the  part  of  the  plaintiff 
In  relation  to  a  subsequent  arrangement  as  to  the  time  and 


4C0  Orbbhb  ik  C0D8X.  [New  Yorl^ 

condition  cf  delivwy  ot  th&  dekl  and  pajment  of  the  pnrebaea- 
price,  the  court  directed  a  Yordict  hr  plaiiitiffi  U>  whioll  d^ 
fendaul  excepled. 

When  the  defendant  was  tiraa  piedndad  Stom  giving  farther 
emlenna  on  the  anbjeot  of  aATaiB»  poaBcasioB^  that  atreadj 
gmn  tended  ta  proTQ  tiUo  fajr  adyacae  poeaeaaioii  in  the  d»» 
fandant^a  grantor  at  tke  time  auek  iaatnimattt  of  Maieh  1^ 
187dv  was  made^  and  thua  tfaeie  waa  presented  a  question  eC^ 
fact  for  the  jury  in  that  respeok  And  titb  ao  eeiaUished  may 
be  aa  effeotoal  as  that  created  in  anj  other  maoDer  for  the 
purposes  of  remedy  or  defense  founded  npcm  it:  Jbrnst  Y« 
Ughi,  116  N.  Y.  84,  and  oeae  tbere  eiled. 

Upoa  this  state  of  facts,  the  question  ia  presented,  whether 
the  deCsndant  should  have  been  precluded  or  estopped  frooa 
proving  the  defense  of  title  to  the  premises  by  adverse  ponsea 
sion. 

The  plaintiff  and  Alexander  Couae,  at  the  time  auch  eoiv* 
traei  was  made>  respectively  olaimed  to  be  the  owner  of  the 
preouses,  and  far  the  pi^poaea^oC  the  question  it  nwy  here  bei 
aaaumed  that  Akaeander  Geiiee  and  his  grantor  bad  been  in 
the  aetual  and  eontinuous  possession  of  the  premiaea  fiur  forty 
or  nore  yeara»  and  the  plaintiff  and  those  under  whom  ebia 
ciaimed  had  not»  during  that  period,  if  ever,  been  in  the  ftctuaL 
pesseasioft,  and  that  aMathw  the  smd  defendaai  nor  any  of  bia 
grantora  had  ever  entered  into  or  retained  poasesaion  of  th* 
prennaea  with  any  peraaission  of  or  privity  witb  the  plaiatifl^ 
or  h^  predeeeeaors  in  titla 

In  the  absence  fA  any  of  these  relations,  the  dafendant  and 
his  grantora  owed  no  duty  or  obUgi^tion  to  the  plaintiff,  and 
was  tberefofe  at  liberty  to  fortify  hia  title,  or  purobaaa  peaoa 
at  any  price,  and  of  whomsoever  be  cboae. 

Il«  however,  tbe  adverse  possession  of  the  defendant's  granter 
and  those  under  whom  be  entered  and  elaimed  bad  netripened^ 
into  a  title  at  the  time  the  contract  of  Mardi,  1875,  waa  made^ 
and  exeluding  the  time  of  tbe  pendency  of  the  action  wbiob 
was  discontinued,  the  right  to  assert  the  continuance  tbersp 
after  of  such  poesession  to  perfect  and  aoi^KUft  title  aa  agaiaat 
the  plaintiff  would  have  bean  de&ated  by  it 

I  am  aware  of  the  rule  that  where  a  leasee  or  vendee  enteca 
into  poasesaion  of  piemisea  under  a  lease  or  contract^  be  eaa* 
not,  while  he  remains  in  possession,  dispute  the  title  of  tha 
lessor  or  vendor,  bat  tbia  case  ia  kekiiig  in  tbe  essential  ele- 
ment wbMi  erf  atea  aueb  estoffAL  Keither  the  defendant  ne4 
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his  graiitorBea4eredintothepof»e8BkmlqraiiyiimiiMrofMii« 
«ent  or  contractnal  relation  with  tfae  plaintiff,  or  her  ancestort 
or  grantors.  The  rule  in  relation  to  estoj^l  does  not  apply 
^  where,  at  the  time  of  the  purofaafle,  the  vendee  ui  in  as  owner 
^laimiiig  title,  and  his  etttry  was  not  xnider  the  vendor  ^z  0(#n 
▼.  Oftfon,  9  Barb.  634r-640.  **  Where  a  man  is  in  posses- 
sion of  land  as  owner  having  title,  he  is  at  liberty  to  purchase 
the  land  over  again  as  often  as  claimants  shall  appear,  who 
are  not  in  possession,  and  thus  quiet  saoh  claims  and  fortify 
his  title,  without  being  estopped  from  disputing  the  title  of 
snch  subsequent  vendors,  should  it  afterwards  become  neces- 
sary for  him  to  do  so":  Jachan  v.  Leek^  12  Wend.  105;  Bain 
w.  Mcdiesm,  54  N.  Y.  666. 

Even  in  a  consommated  purchase,  the  grantee  in  foe  may 
piQTcfaase  in  an  outstanding  title  hostile  to  his  grantor  and 
fortify  his  own  defective  title:  Kenada  v.  Qmrdnetj  8  Barb.  589. 

In  WatkiM  V.  Holman,  16  Pet  54,  it  is  said  by  the  court, 
In  discassing  such  relations,  thai  ^the  relation  of  landlord 
and  tenant  in  no  sense  exists  between  vendor  and  vendee.** 

Judge  Bronson,  in  delivering  the  opinion  of  the  court  in 
OaUrhout  v.  Shoemakerj  8  Hill,  513-518|  says:  ^^  The  grantee 
takes  the  land  to  hold  for  himself  and  to  dispose  of  it  at  his 
pleasure.  He  owes  no  faith  or  allegiance  to  the  grantor,  and 
hb  does  him  no  wrong  when  he  treats  him  as  an  utter  stranger 
to  the  title.** 

These  views  lead  to  the  conoInsioD  tiiat  Hm  sasspttons  nbofo 
mentioned  were  well  taken,  and  require  a  new  trial. 

Judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event 

Haiobt,  J.,  deliTered  a  flfaiiiiidug  opiaisa,  of  wblob  tha  loUowfaig  h  a 
Kpiopsis:  The  qiMtiioo  prtMnled  lof  nmw  is,  wb«tii«r  or  not  tiM  diteid- 
anfe  can  avail  himMlf  of  the  defeoM  «l  adToraa  poooeMioo.  It  is  no*  qaet- 
iumed  that  ono  holding  adT«nely»  and  defeading  apoo  that  gronnd,  may 
pnrchaae  of  a  third  panoa  aa  oatatanding  title  to  mpport  hk  owb,  whether 
he  doubts  the  validity  of  hi«  preyions  title  or  not|  and  thai  Mieh  porchase 
will  not  affiBot  hit  right  to  defend  nnder  hie  elaim  «f  advene  ponemm;  hnt 
a  very  different  question  is  presented  by  the  fsets  under  oonsidemtion.  By 
the  settlement  and  agreement  of  Maroh  6,  1S76^  the  defendant  in  the  action 
thereby  settled  not  only  admitted  and  rsoognised  tiie  plaintiff's  title  and 
light  to  reoover,  bnt  also  waived  his  right  or  claim  of  adverse  possession, 
and  his  snbseqnent  possession  must  be  deemed  to  be  under  the  oontraot  to 
pnrchaee.  By  that  agreement  the  plaintiff  was  induced  to  disoeatinae  her 
aotion,  and  thus  forego  the  establishing  of  her  title  by  jndioial  deofue. 

If  the  defendant  is  now  permitted  to  avail  himself  of  tfae  defense  el  ad« 
f erse  possession,  he  may  be  permitted  to  establish  a  defsnse  in  eeaesqaenoe 
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o!  the  •greemflni,  and  ft  breach  thereof^  wfaieh  eoold  nol  ]»▼•  been  mala* 
tained  had  the  aettlement  and  af^reement  not  been  made.  Thb  ahonld  not 
be  allowed  nnder  the  well-eettied  pnnoiplea  of  eatoppeL  The  agreement 
debarred  the  plaintiff  from  maintaining  an  action  to  ooit  the  defendaat'a 
grantor  until  he  made  a  breach  in  hia  contract  to  pnrchaae.  The  defendant 
geta  no  better  title  than  hia  father  had^  and  if  the  defenae  was  not  anul« 
able  to  the  father,  it  would  not  be  to  tiie  aon.  It  is  not  elaimed  that  there 
waa  any  frand  or  deception  in  making  the  oontraot  When  a  person  in  poa- 
session  of  land  coTenants  to  pay  another  for  it»  he  thereby  at^owledgea  hia 
▼endor's  title,  and  ia  estopped  from  setting  np  a  tiUe  in  himself,  unless  h* 
can  ahow  that  he  waa  deceived  or  imposed  upon  in  making  the  agreement: 
Sedgwick  and  Wait  on  Trial  of  Titie  to  Land,  sea  817;  JodbsonT.  Apen^  14 
Johns.  224;  Jadbon  ▼•  BriUotit  4  Wend.  607;  Oomkig  ▼.  Trojf  Inm  tie.  Faetorp, 
ti  Barb.  485;  /adbon  ▼.  Cyerdm,  8  Johns.  Om.  358;  /adbon  t.  ^mot,  7  Wend. 
401;  FoigaU  ▼.  HerUmer  M.  S  H.  Co.,  12  Barb.  352;  Tamfkim  ▼.  ^now^  O 
Barb.  526;  /adbon  ▼•  Walker,  7  Oow.  637;  Saylea  r,  SmUh,  12  Wend.  57;  S7 
Am.  Dec  117;  Inffrakpunv.  AiUtpta,  9 N. T.  45;  8nMr.  Babeodk,  WS.Y. 
167;  08  Am.  Dee.  498;  McMcOh  ▼.  Ted,  64  Ga.  595;  GarSngUm  ▼.  OopeUmi, 
82  8.  a  57;  7  Am.  ft  Bug.  Buoy,  el  Law,  p.  82;  tit  BstoppeL 

The  settiement  and  discontinuance  of  the  suit  furnished  a  good  oonsidsn- 
ticn  for  the  agreement^  which  thenceforth  became  binding  upon  the  partiaa. 
Their  rights  were  fixed  by  it,  and  the  party  in  default  cannot  now  go  back 
and  litigate  questions  that  were  dispooed  of  in  the  aettiement. 

The  judgment  in  the  action  toonght  upon  the  note  forever  disposed  el  tha 
faets  that  the  contract  of  purchase  waa  made,  and  that  there  waa  no  hreaoli 
thereof  on  the  part  of  the  plaintiit  The  Judgment^  ha  thought^  ahoald  be 
affirmed. 

Parker,  J.,  alao  dissented. 

ADTnuiPoasnaiov— WhatTrlbis  OoHmBiiK— The  titie aequliud 
by  adTorse  poasession  ia  aa  perfect  for  all  purpcaea  aa  Uiaatjtk  dariTed  by 
deed  from  the  original  proprietors  ^eison  ▼•  Brodkaek,  44  Mow  506i  100 
Dee.  888;  ffodgety.  Mddp,  41  Vk  485;  98  Am.  Daa  618. 


BiQNBT  V.    BlONBT. 
IIXI  Nbw  Tobx,  Ml] 

JoBUDimoii  ov  OovBv  ov  Anothbr  Btatb  to  DsoKn  Oorb  avd  Au* 
minr  hat  m  Zhquiud  imo  wrbit.  —The  Jurisdiotion  ol  a  eoort  of 
another  state  to  render  a  judgment  against  a  defendant  for  ooats  and 
alimony  in  an  action  lor  diToroe  may  be  inquired  into  by  the  eoorti  of 
Hew  York. 

Bun  voB  DiTOBOi  n,  jks  to  Aumont  amd  Cobtb,  Vbocmmdou  or  Puu 
WOKAXL  —  Although  a  suit  for  a  diTorce  is  in  the  nature  of  a  proceeding  Ai 
nm,  or  fmut  in  nm,  in  ao  far  aa  it  affseta  the  marital  eiaiue  of  the  pai^ 
ties,  aa  to  alimony  and  oostsit  ia  a  proceeding  in  permmam. 

Dmbbi  lOB  AuMoinr  ahd  Cobtr  Bkbtdkbid  urov  Oovstbuotitb  SsBvn 
or  Proomb  vot  BiHDnre.  —  A  proTision  in  a  decree  of  diroroe  award- 
ing alimony  and  coots  against  a  non-resident  defendant^  who  waa  not 
■anrod  with  pfooeos  within  the  jurisdiction,  and  did  not  appear  hi  tha 
notion,  doea  not  bind  him,  although  the  deores^  ao  far  aa  fl  aflsoti  tho 
Barital  ftefM  of  the  plainti£^  is  Talid. 
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SmYKai  or  Kxw  Subpobi  a  Kboosaet  ufoh  Fnjve  SomjunirtAL  Bill. 
—  Wher«b  in  a  suit  for  diyoroe,  the  pUiniiff  files  ft  toppleiifteiitBl  bill 
aUegiiig  faete  oooarring  after  the  filing  of  her  original  bill,  whieh,  if  proved^ 
would  entitle  her  to  the  relief  prayed  for  in  her  original  btU,  it  i%  under 
the  law  and  praetioe  of  the  ooort  of  chancery  of  New  Jereey,  an  indir 
pensable  prerequisite  to  the  rendition  of  a  personal  judgment  against  tha 
defendant  that  a  new  sobposna  be  senred  npon  him  within  the  jnrisdio- 
tion,  after  the  filing  of  the  supplemental  bill,  or  that  bo  appear  in  tha 
action,  notwithstanding  he  appeared  and  answered  tiie  original  bill. 

DnrSNDAKT    HOT    EbTOPPKD    IBOM  QUXBTIONIVG  JODOMIHT  fOK  AlDIOVT 

ABD  Cons  WHXM.  —  A  defendant  in  a  divorce  sQit^  against  whom  a  Judg- 
ment for  alimony  and  costs  has  been  rendered  npon  oonstmotiTe  ssnrioa 
of  prooess,  is  not  estopped  by  his  subsequent  marriage^  and  a  motkai  cm  { 
his  part  to  modify  the  decree  in  cnepartieular  not  affeotingtfaa  alimoo^  ' 
and  costs,  from  questioning  the  rightof  the  ooort  torsndsr  tha  judgm«il 
for  alimony  and  coatfc  ' 

Action  to  enforce,  as  to  alimony  and  ooBta,  a  decree  of  the 
oonrt  of  chancery  of  New  Jersey  diTorcing  the  parties.  On 
the  2Sd  of  April,  1888,  plaintiff  filed  a  bill  in  said  cowei, 
wherein  she  chained  the  defendant  with  adultery,  and  prayed 
for  a  divorce,  the  costody  of  the  children  of  the  marriage,  and 
alimony  and  costs.  On  Angost  4,  1888,  the  defendant  ap* 
peared  in  the  suit  and  filed  an  answer,  denying  the  allegations 
of  adnltery,  but  the  issue  thus  joined  was  never  brought  to 
triaL  On  the  21st  of  April,  1886,  the  plaintiff  verified  a  sup- 
plemental bill,  wherein  she  alleged  that  the  defendant  had 
committed  adultery  at  various  times  since  the  commencement 
of  the  suit,  and  prayed  for  the  same  relief  asked  in  the  origi« 
nal  bill.  On  May  2, 1887,  the  court  made  an  order  directing 
that  a  certified  copy  of  the  order  and  supplemental  bill  be 
served  on  the  defendant  personally,  or  in  default  of  such 
service,  by  publication,  and  requiring  him  to  plead  on  or  be- 
fore May  18,  1887.  This  order  recited  that  the  defendant 
was  then  a  resident  of  New  York.  On  the  4th  of  May,  1887, 
the  defendant  was  personally  served  with  a  certified  copy 
of  the  supplemental  bill  and  order  at  the  city  of  New  York. 
On  the  18th  of  May,  1887,  the  supplemental  bill  was  filed,  and 
on  the  next  day  the  default  of  the  defendant  was  entered  and 
the  case  referred  to  the  master,  who,  on  the  11th  of  June,  1887^ 
reported  that  the  defendant  had  committed  adultery  as  al- 
leged in  the  supplemental  bill,  and  that  all  the  material  alle- 
gations of  the  bill  and  supplemental  bill  were  trae.  On  the 
13th  of  June,  1887,  a  final  decree  was  entered,  decreeing  a 
divorce,  awarding  the  custody  of  the  children  to  the  mother, 
and  giving  her  alimony  and  costs.    On  the  18th  of  Septem- 
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ber«  1887,  the  defendant  remarried.  Oa  the  9th  of  September, 
1887,  the  defendant^!  BoUcitore  served  upon  the  plaintiff's 
solicitor  a  notice  of  an  application  for  an  order  striking  firom 
the  final  decree  certain  words.  So  modification  was  asked 
for  as  to  alimony  or  eoets,  and  the  solicitors  limited  their 
appearance  for  the  purpose  of  the  motion  only.  This  action 
was  begnn  on  August  4, 1887,  and  a  judgment  in  favor  of  the 
defendant  was  entered  upon  a  decision  of  the  court  on  trial  st 
special  term.  This  judgment  was  rerersed  by  tho  general 
term,  and  a  new  trial  granted. 

HamiUan  WalliSf  for  the  appellant 
/•  A*  Shoudy^  for  the  respondent. 

FoLLETT,  C.  J.  The  courts  of  this  state  are  commanded 
by  the  constitution  and  statutes  of  the  United  States  to  give 
such  faith  and  credit  to  the  judgment  of  the  court  of  chancery 
of  New  Jersey  as  the  judgment  has  by  law  or  usage  in  the 
courts  of  that  state:  XT.  S.  Const.,  art  4,  sec.  1;  U.  8.  Rev. 
Btats.,  sec.  905.  The  jurisdiction  of  the  court  of  chancery  to 
render  the  judgment  against  this  defendant  for  costs  and  all- 
mony  may  be  inquired  into  by  the  courts  of  this  state,  and 
whether  it  had  or  not  is  the  only  question  presented  by  the 
record. 

A  suit  for  a  divorce,  though  not  strictly  a  proceeding  t% 
rsffi  {Cole  V.  Cunningham^  183  U.  8.  107,  116;  ManHn  Y. 
Chandler^  2  Brock.  127;  2  Bishop  on  Marriage  and  Divorce, 
sees.  20;  Drake  on  Attachment,  sec.  6),  is  of  the  nature  of  such 
a  proceeding,  or  quari  in  rem^  in  so  far  as  it  affects  the  marital 
ttoftts  of  the  parties;  but  as  to  alimony  and  costs  it  is  a  pro* 
ceeding  in  personam:  People  v.  Baker^  78  N.  Y.  78;  82  Anu 
Rep.  274;  2  Bishop  on  Marriage  and  Divorce,  sec.  23;  2  Black 
on  Judgments,  sees.  925, 938.  The  courts  of  the  United  8tatea 
and  those  of  most  of  the  several  states,  including  New  York 
and  New  Jersey,  hold  a  divorce  to  be  valid,  so  far  as  it  affects 
the  marital  itatus  of  the  plaintiff,  which  is  granted  by  the 
courts  of  a  state  pursuant  to  its  statutes  to  one  of  its  resident 
citizens  in  an  action  brought  by  such  citizen  against  a  resident 
citizen  of  another  state,  though  the  defendant  neither  appears 
in  the  action  nor  is  served  with  process  in  the  state  wherein 
the  divorce  is  granted:  Cheever  v.  TTiteon,  9  Wall.  108;  Pen^ 
noyer  v.  Neff,  95  U.  8.  714;  People  v.  Baker,  76  N.  Y.  78;  32 
Am.  Rep.  274;  Doughty  v.Doughtyy  28  N.  J.Eq.  581;  Cooley^s 
Constitutional  Limitations,  400;  2  Bishop  on  Marriage  and 
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DivoFce,  seea  150  et  acq.  But  the  court»  of  ibiB  azUl  some  of 
the  »tAtefl  bold  that  thA  macital  stuiua  of  such  noo-residexit 
defendant  is  not  clmngad  by  a  judgment  8»  leeoveied^  ha  or 
■he  reittaining  a  laarried  peno&:  P#opb  y.  Bahtn^  76  N.  Y.  7S; 
S2  Aid.  Refi.  274;  0'X)«a  v.  O'Deo,  101  £i.  Y.  Sa^  /eM»  ¥. 
Jm^a.  lOS  N.  Y,  415;  2  Amu  St.  Sep^  447;  Crom  ¥.  CrMi, 
IQS  N.  Y.  628;  Caak  r.  CiK^l:,  56  Wis.  19S;  43  Am.  Rep.  706, 
Dou§hty  Y.  Dcmghtyi  28  N.  J.  Bq.  581;  Flmo&f  Y.FUmr^  42 
N.  J.  £4. 152;  2  Bishop  on  Majrriage  aad  DiYoroey  sees.  168 
at  seq.;  2  Black  on  Judgments,  sec  d26w  In  ease  a  defendant 
ia  a  zasideni  ot  the  state  in  which  the  action  ia  lM:omght>  and 
amenable  to  ita  substantive  laws  and  its  laws  of  piocedura, 
bis  marUal  relation  may  be  cbsnged  by  an  «»  jMirte  judgment 
of  divovce^  if  oonstiuetiva  service  of  the  proeesa  be  duly  made: 
HuiUr  y^Huni^  72  N.  Y.  217;  28  Am.  Bep.  129;  Ho^  Y.Hood^ 
11  Allen^  196;  &7  Am.  Dec.  709;  2  Black  on  Judgments^  see. 
926;  2  Biahc^  on  Marriage  and  DivoreOy  see.  2&  It  has  been 
several  times  held,  and  the  deeisiona  test  upon  principle,  that 
a  judgment  which  awards,  —  1.  A  div<H*ce;  2^  Alimony;  8. 
Costs, — while  valid  as  affecting  the  marital  staius  of  the  plain- 
tiff does  not  bind  the  defiendant  as  to  sums  allowed  for  ali- 
ssony  and  coets  in  case  tibia  judgnient  be  recovered  in  the  state 
in  which  the  wife  is  a  resident  eitisen^  against  ber  non-resi- 
deot  husband^  who  has  not  appeared  in  tbe  action^  nor  has 
been  served  with  proeesa  in  the  state  in  which  the  actfen  wna 
brought:  £<ard  v.  Beard^  21  Ind.  321;  L^  v.  Ia^  4&  Ind. 
200;  Middleworih  r.  McDoweU,  49  Ind.  386;  Profasr  v.  Wamiff 
47  Vt  667;  19  Am.  Rep.  132;  Hardin§  ▼.  ilU<n^  9  Ma.  140; 
23  Am.  Dec  549;  Oartmr  v.  Garwr,  56  Md.  127;  Van,  Storch 
V.  Gr^,  71  Pa.  St  240;  PeopU  r.  Baksr,  76  N.  Y.  78,  87;  32 
AmL  Bep.  274;  Van.  VoorhU  y.  BrintnaU,  86  N.  Y.  13;  40  Am. 
Bep.  605;  De  M$li  v.  De  Mdi,  120  N.  Y.4a6;  17  Am.  St  Bep. 
652;  2  Bishop  on  Marxiago  and  Divorce,  sees.  35,  36,  79; 
Cooley's  Constitutional  Limiiationa,  406;  2  Black  on  Juilg- 
meuta,  sec.  933;  Freeman  on  Judgments,,  saca  584^  586;  Brawn 
on  Jurisdiationr  55&-558  et  seq. 

No  final  process  ia  required  to  enfbraa  that  part  of  the  ^dg* 
mant  which  decrees  tho  divorce;  but  the  anma  allowed  for 
costa  and  alimony  can  only  be  coUeetcd  in  New  Jersey  by 
a  process  against  the  defendant  or  his  pn^rty;  and,  libs 
other  money  judgments,  it  ia  not  binding  on  a  non-resident 
defendant,  unless  be  ia  served  wiA  proeaaaiothe  stata^ori^ 
peara  in  the  action.   A  judgment  for  a  deficiency  arising  npon 
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the  sale  of  mortgaged  property  is  not  binding  on  a  non-resi- 
dent defendant  who  has  not  been  served  with  process  nor  ap- 
peared in  the  action:  Schtoinger  y.  Hiekok^  53  N.  Y.  280;  and 
such  is  the  rale  in  respect  to  personal  jadgments  rendered 
against  non«resident  defendants  in  actions  begun  by  substi- 
tuted service  in  which  property  is  attached:  OaUey  v.  iUpfi»- 
wall,  4  N.  Y.  514;  Durant  v.  Abendroth^  97  N.  Y.  182;  Cooper 
V.  Reynolds,  10  Wall.  808;  Drake  on  Attachment,  sec  5.  A 
judgment  for  alimony  and  costs  cannot  be  supported  on  the 
I  ground  that  they  are  mere  incidents  of  and  subordinate  to 

I  the  right  to  a  divorce,  and  the  jurisdiction  which  is  sufficient 

to  support  a  decree  changing  the  marital  status  of  the  plain- 
tiff will  not  necessarily  sustain  a  judgment  for  alimony  and 
costs.  This  brings  us  to  the  question  whether  the  defendant's 
appearance  in  the  court  of  chancery,  in  obedience  to  the 
subpoena  issued  upon  filing  the  original  bill  of  complaint, 
gave  that  court  jurisdiction  to  render  a  personal  judgment 
against  him  on  the  supplemental  bill  which  alleged  the 
commission  of  a  matrimonial  offense  subsequent  to  the 
issue  joined  on  the  original  bill.  This  question  must  be 
determined  by  the  law  of  New  Jersey,  for  no  greater  effect 
can  be  given  the  judgment  in  this  state  than  would  be  given 
to  it  in  the  state  where  rendered:  IT.  8.  Rev.  Stats.,  sea 
905;  Board  of  Public  Works  v.  Cdumbia  OoOegs,  17  WalL 
521;  Sydam  v.  Barber,  18  N.  Y.  468;  75  Am.  Deo.  254 
Each  state  has  power  to  regulate  the  procedure  of  its  courtSy 
and  prescribe  the  rights  which  plaintiffs  may  acquire  by 
judgments  recovered  in  its  tribunals.  The  practice  and  pro- 
cedure may  be  established  by  statute  or  by  the  rules  and 
decisions  of  the  courts,  and  the  courts  of  a  sister  state  cannot 
give  greater  effect  to  the  procedure  adopted  than  is  given  to 
it  by  the  courts  of  the  state  in  which  the  judgment  was  re- 
covered: Hampton  v.  MeConndf  8  Wheat.  234;  Thompson  t* 
Whitman,  18  Wall.  457;  Maekay  v.  Chrdon,  84  N.  J.  L.  286. 

At  the  date  of  the  filing  of  the  supplemental  bUl  the  de- 
fendent  had  ceased  to  be  a  resident  of  the  state  of  New  Jersey, 
as  was  found  by  the  trial  oourt,  and  had  become  a  resident 
of  the  state  of  New  York,  as  was  alleged  in  a  petition  filed 
by  the  plaintiff.  The  trial  court  found,  upon  undisputed 
evidence,  that  under  the  law  of  New  Jersey  and  the  praotioo 
of  its  court  of  chancery,  jurisdiction  to  render  a  judgment 
for  alimony  and  costs  on  the  supplemental  Mil,  enforoeablo 
in  that  state  against  the  defendanti  could  not  bt  aoqoited 
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without  service  of  a  new  subpoena  in  the  state,  or  by  his  ap- 
pearance in  the  action  subsequent  to  the  filing  of  the  supple- 
mental bilL  The  practice  of  the  plaintifif's  solicitor,  and 
Banctioned  by  the  court  of  chancery,  was  strictly  in  accord- 
ance with  this  finding.  The  defendant's  solicitors  resided  in 
the  state  of  New  Jersey,  but  no  notice  was  given  them  of  the 
application  to  file  the  supplemental  bill,  or  any  of  the  pro- 
ceedings taken  after  it  was  filed.  The  plaintiff's  solicitor 
procured  a  new  subpoena  to  be  issued,  and  obtained  an  order 
for  its  service  by  publication,  or  personally  without  the  state. 
It  does  not  appear  that  the  solicitors  for  the  defendant  were 
served  with  the  subpcena  or  with  a  copy  of  the  eapplemental 
bill,  or  had  notice  that  one  had  been  filed.  If  the  defendant 
was  deemed  to  be  in  court  for  the  purposes  of  the  supplemental 
bill,  and  the  proceedings  thereunder  by  virtue  of  his  appear- 
ance and  answering  the  original  bill,  his  solicitors  would  have 
been  entitled  to  notice  of  the  proceedings  subsequent  to  the 
filing  of  the  supplemental  bill,  and  the  entry  of  a  pro  eonjeuo 
judgment  would  not  have  been  authorised. 

It  is  urged  that  the  omission  to  serve  the  defendant  with 
a  subpcena  within  the  state  after  the  supplemental  bill  was 
filed  was  a  mere  irregularity,  and  not  jurisdictionaL  The 
difficulty  with  this  position  is  that  it  was  not  so  found.  On 
the  contrary,  service  within  the  state  was  found  to  be,  under 
the  law  and  practice  of  the  court  of  chancery  of  New  Jersey, 
an  indispensable  prerequisite  to  the  rendition  of  a  personal 
judgment.  An  act  or  omission  which  would  be  held  only 
an  irregularity  under  the  laws  of  one  state  may  by  the  laws 
of  another  be  fotal  to  the  right  of  the  court  to  proceed  to 
judgment. 

By  the  rules  and  decisions  of  the  English  court  of  chaa* 
eery,  which  have  been  generally  adopted  and  followed  bj 
the  equity  courts  of  the  United  States  and  of  the  several 
states,  foots  occurring  after  the  filing  of  an  original  bill,  which, 
if  proved,  would  entitle  the  complainant  to  the  relief  prayed 
for  in  the  original  bill,  cannot  be  introduced  therein  bj 
amendment,  but  may  be  brought  before  the  court,  if  at  all, 
by  a  supplemental  Ull:  Story's  Bq.  PL,  see.  882;  and  when 
a  supplemental  bill  is  filed,  the  defendant  must  be  farooght 
into  court  by  the  service  of  a  new  subpcena  within  the  stats^ 
unless  he  voluntarily  appears  after  the  supplemental  bill  is 
filed:  Barber  v.  Bern,  8  Stew.  N.  J.  Dif.  2fi2»  400;  Lamrmm 
?.  BoUrn^  8  Paige,  294. 
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It  is  urged  that  the  defendant,  hy  his  subsequent  marriage 
and  motioQ  to  correct  the  judgment,  recognized  its  validity 
in  all  its  parts,  and  is  estopped  from  questioning  the  right  of 
the  court  of  chancery  to  render  a  judgment  for  alimony  and 
costs.  We  Cail  to  discover  on  what  principle  these  facts  can 
he  held  to  create  aa  estoppel  by  conduct,  as  the  plaintiff 
neither  did  nor  omitted  to  do  anything  by  reason  of  these 
acts. 

This  action  being  for  the  recovery  of  "  a  sum  of  money 
only,"  the  court  has  no  discretion  as  to  costs:  Code  Civ.  Proc^ 
sec.  3228. 

The  order  should  be  reversed,  and  the  judgment  of  special 
term  affirmed,  with  casts* 

Marriaqb  and  Diyobok  —  JimisDioTioir  or  Cottsts  to  Bmtkk  Bitobcbs 
AOAI9ST  Noir.RBsiDBNT  DETENDAHTBi  — A  eourt  hM  DO  •ztntamtoTud  ja* 
risdictioDr  aad  a.  peancm  nol  domidlad  m  a  gtato  canAot  be  vharfsd  m  per* 
mnuim  bj  adjudieatien  thers^  uuleaa  he  vohuitarily  lubmitB  himself  to  its 
iuriinUctioii:  De  MeU  v.  De  Meli,  120  N.  Y.  485;  17  Am.  St  Rep.  652,  and 
note.  The  marriage  relation  is  not  res  within  the  state  of  a  party  inToking 
the  jurisdiction  of  a  court  to  dissolre  it,  lo  as  to  antborise  the  coort  to  bind 
the  absent  party,  a  citizen  of  another  state:  Jonn  v.  Jomm^  108  N.  Y.  415; 
2  Am.  St  Rep.  447,  and  note.  While  sach  ^ipears  to  be  the  law  in  New 
Yerk,  there  is  no>  doubt  that  it  is  not  the  law  in  the  other  states;  and  that 
the  courts  of  any  state  ore  competent  to  entertain  a  snit  for  dh'oroe  by  my 
bona  fide  resident  thereof,  against  his  or  her  non-resident  spouse,  aad  to  eo- 
ier  jodgmeut  bindiBg  on  svck  resident,  whether  based  ea  oonstmotive  aw- 
rice  of  process  or  not:  Freenuut  on  Judgments,  sees.  681-586;  Cheelif  ▼• 
ClayUm^  110  U.  S.  705;  E^taU  qfNewmatK  75  Gal.  213;  7  Am.  St  Rep.  246; 
/enes  ▼.  Jones,  67  Miss.  195;  19  Am.  St  Rep.  299;  Van  Orwdai  T.  Vam 
Orsdaif  67  Iowa,  35. 


Sweeney  v.  Warrbn. 

[127  Nbw  York,  4M,] 
FOWSB  GlTBH  EXKCUTOR  TO  CoHTKRT  RkALTT  IRIO  MoiTSr  lOt  OfiHlflU 

PuRPOSK  EmvouiBHBD  WHEN  SuoH  PuBPOBi  u  AoooarumD  wnm. 
CWT  Con  VBBSiom;  —  Whea  a  lest&tov  aiitboriass  Us  exeoatar  to  asU  and 
eoavert  into  aoncy  aU  or  a  part  of  his  realty  for  a  speoiio  pnipoai^ 
whieh  fail%  or  is  aceomplished  without  a  oouTsrsioii,  the  poiwer  is  «z« 
tinguished,  and  the  land  cannot  be  sold  by  Tirtae  el  il^  or  treated  ai 
money,  but  it  descends  to  the  hetr,  unless  it  is  derised. 

iVMl*  ESTATB  a^  TlffTATOA  NOT   DVOHABOaD  WmOM,  PAnOHB  09  WM 

Drntm  wmooT  Culul  Paoov  that  Hs  iNTxraiD  It  to  bb  8ou  — 
The  personal  estate  of  a  testator  will  not  be  disohaiged  from  Um  ba»i 
4en  of  paying  his  debts,  unless  it  clearly  appears  that  he  intendsd  IImI 
Itshould  be;  and  this  will  not  be  inferrsd  from  Hm  Im*  Ibal  s  lift  wily 
is  giren  to  sell  an  or  some  part  of  his  real  estate  for  tiie  pagrmni  if  feto 
debts,  especially  where  no  disposition  is  made  ol  the 
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OmiECTB  OP  Power  vnsr  bb  Spkcifiso  ob  AionrTAiNABLS  9b«m  IifsriKr* 
MJtNT  AiTXMFTiKci  TO  Crbatb  It. — To  cpeatfl  «  valid  {lower,  either 
beneficial  or  in  trast^  it  is  indiapensaliU  that  the  object  or  objects  to  be 
benefited  by  ita  execution  shall  be  apecified  in  or  be  clearly  ascertain* 
iftAe  from  -ttie  inctnzment  by  which  the  -power  ii  attempted  to  be  er^ 

FovBS  0»K#VBSK»  ppoir  ExMOimm  Prhqw  «o  ■■  C^itbv  id.  n 

OUTSP  IN  iMTMRKsr  ov  EsFuen,  —  Whea  a  jK>war  is  given  to  an  e: 
Btor  by  virtue  of  hia  office,  and  not  to  him  as  aa  individual,  there  bo> 
ing  no  other  evidence  that  it  was  intended  to  be  beneficial  to  him,  tilt 
presumption  is  that  it  was  given  for  the  purpose  of  being  eoraonted  Ii 
the  interest  of  the  estate,  and  not  Isr  his  own  benefit. 
Hubs  hot  Estopfid  tbom  Sunro  to  Rioovn  Laxs  Sou>  it  Szacpo- 
TOR  WHKN.  —  Where  an  executor  aells  lands  of  his  testator,  andsr  ft 
supposed  power  in  the  will,  to  the  testator's  widow,  both  parties  know* 
ing  at  the  time  that  the  testator's  personal  property  was  more  than  sol* 
ficient  to  pay  all  debts  mad  the  eapenses  af  mfiministnition,  the  widtm 
not  paying  the  purchase  price,  but  simply  receipting  for  it  as  so  naA 
personalty,  and  upon  the  final  settlement  of  the  execator's  aoooonts  all 
the  heirs  are  cited  to  appear,  and  said  accounts  are  settled,  the  pro* 
oeeds  of  said  sale  being  treated  and  disposed  of  as  personalty,  such  hain 
are  not  estopped  from  maintaining  an  action  against  said  widow  for  tiia 
reoeveiy  of  the  land  so  oonveyod  to  her. 

EjfrcnnsiTT  by  the  heirs  at  law  agsinst  the  widow  of  John 
Sweeney,  deoeaeed.  Pending  the  Btiit,  Mrs.  Sweeney  died, 
and  her  ezecutors  were  substituted  in  her  stead.  The  pr<^ 
yisions  of  the  will  of  John  Sweeney  under  which  the  land  in 
question  was  sold  to  the  widow,  and  other  facts  necessary  to 
an  understanding  of  the  questions  decided,  are  stated  in  the 
opinions.  The  judgment  of  the  general  term  was  in  fayor  of 
the  defendants. 

Sherman  S.  Rogers^  for  the  appellants. 

E.  0.  Sprague,  for  the  respcmdents. 

FoLLETT,  G.  J.  In  considering  the  qnestions  inyolyed  hi 
this  appeal,  it  will  be  convenient  to  examine  separately  tho 
two  clauses  which,  it  is  asserted,  gaye  the  executor  power  to 
sell  the  lot  sought  to  be  recoyered.  The  clause  contained  in 
the  latter  part  of  the  will  provides:  *^  I  authorize  and  direct 
my  executors  to  sell  and  convey  the  strip  of  land  heretofore 
mentioned  and  described  as  lying  on  the  Niagara  River,  and 
also  that  piece  of  land  on  Sweeney  Street  and  on  the  Tona- 
wanda  Creek,  east  of  the  building  known  as  the  shoe-shop^ 
for  the  purpose  of  discharging  all  my  debts."  By  this  provis- 
ion, the  lots  mentioned  are  not  converted  into  money  out  and 
out,  but  the  executors  are  empowered  to  convert  tiiem  for  a 
speoifio  purpose,  to  wit,  the  payment  of  the  testator's  debts. 
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When  a  testator  anthorizes  his  executors  to  sell  and  convert 
into  money  all  or  a  part  of  his  realty  for  a  specific  purpose, 
which  fjEdls,  or  is  accomplished  without  a  conversion,  the 
power  is  extinguishedi  and  the  land  cannot  be  sold  by  virtoe 
of  it  or  treated  as  money,  but  it  descends  to  the  heir,  nnleee 
it  is  devised:  Wood  y.  Keyei^  8  Paige,  866;  McOarty  y.  Terry^ 
7  Lans.  236;  Jackson  v.  Jatwen,  6  Johns.  78;  Sharptieen  y.  lU- 
I(m,  8  Cow.  651;  Bogert  y.  HerUllj  4  Hill,  492;  HeiMl  v.  Bar- 
ber, 69  N.  Y.  1;  Head  v.  WUliamB,  125  N.  Y.  660;  21  Am.  St. 
Rep.  748;  HiU  v.  Cook,  1  Ves.  A  B.  175;  Chiity  v.  Parker,  2 
Ves.  271;  Taylor  v.  Taylor,  8  De  Gez,  M.  A  0. 190;  Leigh  and 
Dalzell  on  Conversion,  93;  Lewin  on  Trusts,  8th  ed.,  149, 958. 
When  the  executor  sold  the  lot,  both  he  and  the  purchaser 
knew  that  the  testator's  personal  property  exceeded  by  more 
than  twelve  hundred  dollars  the  testator's  debts  and  the 
expenses  of  administration,  which  defeated  the  power  to  sell 
under  this  clause,  unless,  as  it  is  argued,  the  testator  intended 
that  these  lots  should  be  sold,  and  the  avails  applied  towards 
the  payment  of  his  debts,  for  the  purpose  of  relieving  to  that 
extent  the  personal  estate  from  the  burden  imposed  by  the 
rule  of  the  common  law,  that  it  is  primarily  liable  for  the 
payment  of  debts,  and  must  be  first  exhausted,  unless  there 
is  a  clear  direction  that  the  real  estate,  or  some  part  of  it, 
shall  be  first  so  applied.  This  question  was  considered  in 
Heermane  v.  Robertson,  64  N.  Y.  832,  where  it  is  said:  "The 
order  of  marshaling  assets  for  the  payment  of  debts  is  to 
apply,  —  1.  The  general  personal  estate;  2.  Estates  specially 
devised  for  the  payment  of  debts;  8.  Estates  descended; 
4.  Estates  devised,  though  generally  charged  with  the  pay* 
ment  of  debts:  2  Williams  on  Executors,  1626,  note  2;  Living^ 
ston  V.  NewUrk,  8  Johns.  Ch.  812;  4  Kent's  Com.  420.  In 
order  to  effect  a  change  in  the  order,  there  must  be  some  ab- 
solute and  positive  direction,  clearly  indicating  an  intent  to 
relieve  the  class  of  assets  primarily  liable,  and  to  charge  some 
other  portion  of  the  estate  in  exoneration  of  the  funds  and 
property  primarily  liable.  A  mere  direction  to  an  executor 
to  sell  real  estate  does  not  make  the  prooeeds  necessarily  lia- 
ble as  personal  assets,  but  they  will  be  only  applicable  to  the 
payment  of  debts  when  the  assets  personal  in  their  charao* 
ter  shall  have  been  exhausted  ":  Page  344.  Before  the  per- 
sonal  estate  of  a  testator  will  be  discharged  from  the  burden 
of  paying  the  debts,  it  must  clearly  appear  that  he  intended 
that  it  should  be,  which  will  not  be  inferred  from  the  fact  that 
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anthority  it  giTen  to  sell  all  or  some  part  of  the  real  estate  for 
the  payment  of  debts,  and  especially  in  a  case  where,  as  in 
thiB,  no  disposition  is  made  of  the  personalty:  Gray  y.  Minne* 
thorpe,  8  Ves.  103;  Hartley  ▼.  Hurle^  5  Ves.  640;  Hancox  y. 
Abbey  J  11  Ves.  179.  Under  this  clausCi  the  executor  had  no 
power  to  sell  the  lot  in  question. 

It  remains  to  be  considered  whether  the  sale  can  be  sus^ 
tained  under  the  power  contained  in  the  earlier  part  of  the 
will,  which  provides:  ''  I  also  desire  and  authorize  my  ezeca« 
tors  to  sell  and  convey  all  that  part  of  block  F  on  the  Niagara 
River,  running  back  from  said  river  to  a  continuation  ot  the 
west  line  (to  the  north)  of  a  projected  canal,  as  laid  down  on 
a  map  made  by  Augustus  Canfield,  on  lot  or  block  O,  being 
nearly  on  a  parallel  line  with  the  said  Niagara  River,  and  it 
ia  my  desire  that  the  said  land  shall  be  told  in  a  body,  fi»r 
commercial  purposes." 

Powers,  as  they  existed  prior  to  January  1, 1830,  were  abol* 
ished  by  article  8  (Of  Powers)  of  title  2  of  chapter  1  of  the 
second  part  of  the  Revised  Statutes,  sea  78,  which  article  waf 
intended  to  be  a  codification  of  the  law  under  which  powers 
were  thereafter  to  be  created,  governed,  and  construed:  Cut- 
ting  Y.  Cutting,  86  N.  Y.  622;  Huttan  y.  Benkard,  92  N.  Y.  295, 
805.  As  to  beneficial  powers,  it  is  enacted  by  section  92  that 
none  except  those  enumerated  in  the  article  shall  be  valid. 

**  A  power  is  an  authority  to  do  some  act  in  relation  to  lands, 
or  the  creation  of  estates  therein,  or  of  charges  thereon  which 
the  owner,  granting  or  reserving  such  power,  might  him- 
self lawfully  perform  '^  Sec.  74  All  powers  are  divided  into 
two  general  classes,  beneficial  powers  and  powers  in  trust 
**  A  .  •  •  .  power  is  beneficial  when  no  person  other  than  the 
grantee  has,  by  the  terms  of  its  creation,  any  interest  in  its 
execution'':  Sec.  79.  ^' A  .  •  •  •  power  is  in  trust  when  anj 
person  or  class  of  persons  other  than  the  grantee  of  such  power 
is  designated  as  entitled  to  the  proceeds,  or  any  portion  of  the 
proceeds,  or  other  benefits  to  result  from  the  alienation  of  the 
land  according  to  the  power'':  Sec.  94.  These  powers  are 
subdivided  into  general  and  special  powers.  ^  A  power  is  gen- 
eral when  it  authorizes  the  alienation  in  fee  •  •  •  •  of  the 
lands  embraced  in  the  power  to  any  alienee  whatever": 
Bee.  78.  Special  powers  are  defined  in  section  78,  but  it  is 
unnecessary  to  call  attention  to  the  definition,  as  it  is  agreed 
by  counsel  and  is  clear  that  the  power  claimed  to  be  created 
is  a  general  one. 
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To  tjpeate  a  valid  power,  titlier  beneficial  or  in  trust,  it  is 
indispensable  that  the  object  or  objects  to  be  benefited  by  its 
ezectttion  shall  be  specified  in  or  be  clearly  ascertainable  from 
the  instrament  by  which  the  power  is  attempted  to  be  cre- 
ated: Jenmvngs  t.  <7en5e>y,  73  N.  Y.  230;  1  Sugden  on  Powers, 
8d  Am.  ed.,  117,  173;  Farwell  on  Powers,  29,  401;  Abbott's 
Law  Diet.,  tit  Objects  of  a  Power;  4  Cruise  on  Real  Property, 
e.  19,  sec.  32;  Green's  ed.,  vol.  2,  p.  294,  sec.  82.    For  the  cre- 
ation of  a  valid  power  in  trust,  it  is  essential  that  its  execution 
be  beneficial  to  some  person  or  class  of  persons  other  than  tlie 
l^ntee  of  the  power  who  can  compel  the  due  execution  of 
fhe  trust,  which  person  or  class  of  persons  must  be  designated 
m  or  be  clearly  ascertainable  from  the  instrument  by  which 
the  power  is  created:  1  Rev.  Stats.,  p.  784,  sec.  94;  Head  v.  WiU 
Kams,  125  N.  Y.  660;  21  Am.  St.  Rep.  748.    As  this  will  dia- 
closes  no  purpose  to  be  accomplished,  nor  any  person  or  class 
of  persons  to  be  benefited  by  the  alienation  of  the  land  under 
the  clause  last  quoted,  a  valid  power  in  trust  was  not  created 
by  it. 

Does  the  clause  create  a  beneficial  power?  When  a  power 
is  conferred  upon  an  individual  (not  upon  a  trustee),  and  no 
person  other  than  the  grantee  of  the  power  has  an  interest  in. 
its  execution,  it  is  beneficial;  and  so  a  power  is  beneficial 
when  it  is  silent  as  to  the  person  to  be  benefited  by  its  execu- 
tion: Jennings  v.  Ooa&oy,  78  N.  Y.  230.  Undoubtedly  a  power 
may  be  Tested  in  executors,  as  such,  to  be  exercised  for  their 
own  benefit  as  individuals,  which  would  be  a  beneficial  one; 
but  when  a  power  is  conferred  upon  executors  by  virUxe  of 
their  office,  and  not  on  them  as  individuals,  there  being  no 
&SbeT  evidence  that  ft  was  intended  to  be  beneficial  to  them, 
the  presumption  is^  that  it  was  given  for  the  purpose  of  being 
executed  in  the  interest  of  the  estate,  and  not  for  their  own 
benefit.  In  this  case  the  power  sought  to  be  conferred  by  this 
clause  runs  to  the  executors  in  their  representative  capacity, 
and  not  to  them  as  individuals,  and  it  is  clear  that  the  testa-  ' 
tor  did  not  intend  to  confer  a  power  on  his  executors  for  ftieir 
personal  benefit,  but  for  the  pui^ose  of  administering  his  es- 
tate, which  purpose  has  failed,  as  beferre  shown.  No  such 
beneficial  power  as  is  claimed  to  exist  under  this  clause  is 
authorized  or  enumerated  in  the  article  relating  to  powers, 
and  consequently  the  clause  in  question  does  not  create  a 
valid  beneficial  power:  1  Rev.  Stats.,  p.  733,  sec.  92.  No  valid 
beneficial  power  or  valid  power  in  trust  being  created  by  this 
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clanse,  and  {be  purpose  for  whieh  the  power  was  given  in  Hm 
clause  fli^t  considered  haTing  failed  before  the  land  was  oon* 
Teyed,  no  title  was  acquired  und^  the  conveyance  executed 
by  the  executors. 

After  paying  the  debts  and  expenses  of  administratioD,  there 
was  in  the  executor^s  hands,  arising  from  the  personal  estate, 
a  surplns  of  11,292.92,  and  $180  received  from  George  H. 
Bryant  for  the  lot  sold  to  him,  which  sums,  amounting  to 
$1,472.92,  were,  May  25,  1857,  paid  over  to  the  widow,  wha 
at  that  time  receipted  therefor,  and  also  for  the  $500  due  from 
her  on  the  purchase  of  the  lot  in  question,  which  three  sums 
amounted  to  $1,972.92.  In  September,  1857,  the  executor  ap- 
plied to  the  surrogate's  court  for  a  final  settlement  of  his  ac- 
counts, and  a  citation  was  duly  issued  and  personally  served 
CD  all  the  heirs,  next  of  kin,  and  persons  interested  in  the  es- 
tate, including  these  plaintiffs,  to  attend  such  final  settlement 
On  the  14th  of  September,  1857,  the  account  as  presented  tiraa 
settled,  the  two  sums  amounting  to  $6S0,  arising  from  the 
sale  of  real  estate,  was  treated  as  personalty,  and  the  payment 
of  May  25, 1857,  to  the  widow  was  ratified  and  confirmed,  upon 
the  theory  that  the  testator  not  having  bequeathed  his  per- 
sonalty, and  not  having  left  descendants,  his  widow  was  entn 
tied  to  the  residue  of  the  personalty,  unless  it  exceeded  two 
thousand  dollars.  Whether  any  of  the  persons  interested  in 
the  estate  were  present,  or  were  represented  on  the  account- 
ing, does  not  appear. 

It  is  now  insisted,  in  behalf  of  the  defendants,  that  the 
heirs  are  estopped  by  the  proceedings  in  the  surrogate's 
court  from  maintaining  this  action  for  the  recovery  of  the 
land. 

A  surrogate's  court  has  no  jurisdiction  over  realty  left  by  a 
decedent,  or  its  avails,  unless  brought  within  it  by  a  will,  or 
by  a  Statute  for  the  purpose  of  being  dealt  with  for  some 
special  purpose, — like  the  payment  of  debts,  in  ease  the  per- 
sonalty is  inadequate  for  that  purpose, — and  therefore  there 
is  no  judicial  estoppel  by  a  court  having  jurisdiction.  None 
of  the  elemeote  of  an  equitable  estoppel  or  of  an  estoppel  in 
pais  have  been  pointed  oat  by  the  learned  counsel  (or  the 
respondent,  nor  have  we  discovered  any.  The  sale  was  not 
induced  by  the  conduct  of  any  of  the  heirs.  The  widow,  who 
porchaaed  the  lot,  never  changed  her  position,  nor  have  her 
executors,  the  defendants,  changed  theirs  by  reason  of  any 
act  done  or  omitted  by  the  heirs.     She  paid  nothing  and 
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parted  with  nothing  in  exchange  for  the  deed  which  she 
look.  It  is  true,  she  agreed  to  pay  five  hundred  dollars;  but 
•he  did  not,  that  ram  being  charged  as  paid  to  her  by  the 
executor  in  his  final  account  There  is  nothing  in  the  record 
showing  any  expenditure  or  change  made  or  steps  taken  in 
respect  to  the  property  since  the  final  accounting.  The  de- 
fendants are  not  purchasers  of  the  lot  for  value,  nor  are  they 
the  representatives  of  one  who  purchased  for  value,  relj'ing 
upon  the  proceedings  of  the  surrogate's  court,  and  the  acqui- 
escence of  the  heirs. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  ooBts  to  abide  the  event. 


Yakw^  J.,  dtlivered  a  dinenting  opinion,  of  which  the  following  !■  a 
qmoptis!  John  Sweeney's  wiU  wm  made,  in  anticipation  of  hia  death,  three 
daya  before  he  died.  He  could  not^  therefore,  have  expected  that  any 
change  in  hia  estate  would  take  place  liefore  his  death,  and  there  was  no 
proof  of  any.  He  was  a  man  of  good  business  ability,  conyersant  with 
business  affairs,  and  therefore  presumed  to  know  that  his  personal  property 
was  more  than  sufficient  to  pay  his  debts.  He  is  presumed  to  have  known 
that  his  personal  property  would  be  first  used  to  pay  his  debts,  unless  he 
directed  otherwise.  His  will  should  be  interpreted  in  the  light  of  these 
presumptions,  and  his  intention,  when  thus  ascertained,  carried  into  effect^ 
due  r^gsrd  being  paid  to  the  rule  that  if  the  will  is  capable  of  two  con- 
structions, one  leading  to  a  legal  and  the  other  to  an  illegal  result,  the 
former  is  to  be  preferred:  Civzier  r.  Bray^  120  N.  T.  366;  Du  BoU  r.  Ray, 
S6K.  Y.  168. 

The  paragraphs  of  the  will  requiring  construction  are:  "I  also  desire 
■ad  authorize  my  executors  to  sell  and  convey  "  the  premises  in  question; 
''and  it  is  my  desire  that  the  said  land  shall  be  sold  in  a  body  for  com- 
mercial purposes."  And  *'I  authorise  and  direct  my  executors  to  sell  and 
•onrey  "  said  premises,  with  another  piece  of  land,  '*  for  the  purpose  of  dis- 
eharging  all  my  debts."  His  desire  that  the  land  should  be  sold  for  com- 
mercial purposes  is  not  inconsistent  with  his  direction  that  it  be  sold  to 
pay  debts,  for  both  desire  and  direction  could  be  satisfied  by  the  same  art, 
■ad  probably  a  higher  price  be  thereby  realized.  It  will  be  obsenrod  that 
he  directed  his  ezeontors  to  sell  the  real  estate  for  the  purpose  of  paying 
all  his  debts.  The  use  of  the  word  "  all "  indicates  that  no  part  of  his  per- 
•ooal  property  should  bo  used  to  pay  debts,  provided  the  proceeds  of  this 
rtal  estate  were  snffideat  for  that  purpose.  Adequate  force  can  be  given 
to  that  word  in  no  other  way.  "All,"  as  here  used,  means  the  whole,  and 
not  the  ramainder  after  appUcation  €i  the  personal  property.  He  directed 
a  certain  act  to  be  done^  and  specificslly  stated  the  purpose  of  that  act^  and 
the  act  and  purpose  necessarily  involyed  the  exoneration  of  the  personal 
property  from  the  payment  of  debts,  either  absolutely  or  pro  Untio,  This 
was  the  natural  and  necessary  result  of  the  act  directed  with  the  purpose 
indicated.  He  did  not  need  to  state  that  he  gave  that  direction  witii  that 
purpose,  for  the  purpose  of  relieving  his  personal  property,  because  if  all 
his  debts  were  paid,  his  personal  property  would  necessarily  be  relieved, 
end  the  last  purpose  was,  therafore,  included  in  the  first.     This  oonstrao- 
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lloB  pravvato  pMrtial  iatMtaej  ( rerNM  t.  Vemoti,  68  N.  T.  SSI),  prefert 
ihm  vidow  to  ecillatenl  hmn,  givw  tffaol  to  a  oUum  which  otherwise  wonld 
h&  ia€fpmn^Y9^  and  if  i&  barmoiiy  with  the  praotioil  ocmstraotion  of  th« 
iMJn  themMlTM^  who  aot  only  aoquiesotd  in  the  Mttlemeiit  of  the  execa- 
lor^  aoooimti  baaed  apon  the  nle  as  made  under  the  will,  bat  eyen  waited 
■eariy  twenty  yean  after  the  teetator^e  death  before  they  brought  thli 
— tion,  alanning  to  have  inherited  the  land  from  him.  It  is  no  longer 
MMMaiy  to  nao  eipreoi  wocda  in  order  to  exempt  personal  proper^  from 
Ika  payment  of  debti^  bat  it  ia  saffieient  if  there  appears  from  the  will  an 
•fidant  demonatKation,  a  pbun  intention*  or  a  necessary  implication:  Hoe$ 
r.  VoM  J7ooeff»  1  N.  Y.  12a  The  direction  to  pay  all  the  debts  from  a  cer> 
liin  fimd,  by  necessary  implication,  prohibits  the  payment  of  any  debt 
from  any  other  fond  ontil  the  former  is  ezhansted.  The  jndgmant  appealed 
itam  ahoiild  be  afiirmed.* 

IktAvam  ov  Dbqidimii— LusiLinr  or  Rkaltt  job  Dnrs.— Theper- 
■aoalty  of  tbe  testator  is  primarily  chargeable  with  the  payment  cl  his  debts 
■■d  legaoleaw  And  it  will  not  be  discharged  firom  this  harden  nnless  snoh 
ii  Iha  intention  of  Um  testator,  expressly  declared,  or  fairly  inferable 
^nm  the  Inngaaga  of  Us  willi  Choeh  v.  Ooo^  6  Honst  540;  1  Am. 
^  Bap.  101,  and  note.  Powers  of  sale  to  pay  off  the  debts  of  the  testator 
i»  not  indicate  any  intention  to  charge  the  realty  with  the  payment  of  each 
dabtax  <^ft  ▼.  Mem.  lift  K.  T.  144. 

y^WEBS  OF  Sali.  — When  a  power  is  given  by  the  terms  of  a  will  to  an 
tBaaator  to  aell  the  real  estate  of  the  testator,  snob  real  estate  descends  to 
Iha  heira  nntil  their  interests  therein  are  divested  by  a  valid  exercise  ef 
tba  powert  Perkbu  v.  PrttneU,  100  K.  C.  220.  Powers  of  sale  given  to  par- 
tteolar  persons  onder  the  terms  of  a  will,  which  indicate  that  the  testator  has 
plaasd  speeial  confidence  in  the  donees,  can  he  exercised  only  by  sach 
t  B^TodUEa's  Afti«t,74  lowa^  412|  DnmmomiY.  Jone$.  44  N.  J.  Bq.  51. 


ToDB  V.  Gross. 

VSa  Haw  Toaa,  480.] 
le  DiTOLOi  SioBiv  PE00I88  TO  YiirDii^  A]n>  Kbv  It  iboii 
▲Ui  OfHBBS,  VAua  —  A  person  carrying  on  a  basiness  foanded  on  a 
process  known  only  to  himself  and  his  agents  may  sell  sach  basi> 
indoding  as  an  essential  part  thereof  the  secret  process,  and 
piomiss  to  divolga  tha  seerst  to  his  vendee,  and  to  keep  it  from  every 
ana  else.  Sach  an  agreement  is  not  in  general  restraint  of  trade,  nor 
eppp— d  to  pnblic  policy,  bat  is  a  reasooabla  measore  of  nratnal  pro* 
tiotion  to  thapartieSk  imposing  no  restraint  npcn  either  that  is  not  bena- 
fidal  to  tha  other,  sad  is  therefora  valid,  aspeoially  when  the  restriotioa 
is  limited  as  to  time. 

PURT  TO  GOMTRACT  LlABUI  fOB  BUAOB  OV  COYaNAlIT  ComfimD  BY  Rn 

AeniTB  WHXir,  —  Where  a  party  to  a  contract  covenants  that  neither 
he  nor  his  agents  will,  for  a  limited  time,  do  certain  specified  acts,  the 
doing  of  snoh  acts  by  said  agents,  or  either  of  them,  within  snob  time, 
will  constitnte  a  breach  of  the  covenant  by  the  covenantor,  although  he 
himself  does  no  personal  act  in  violation  of  the  covenant.  While  it  is 
his  exclusive  covenant,  it  relates  to  the  actions  of  others,  and  if  they  do 
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parted  with  nothing  in  exchange  for  the  deed  which  she 
look.  It  is  true,  she  agreed  to  pay  five  hundred  dollars;  but 
•he  did  not,  that  anm  being  charged  as  paid  to  her  by  the 
executor  in  his  final  account  There  is  nothing  in  the  record 
showing  any  expenditure  or  change  made  or  steps  taken  in 
respect  to  the  property  since  the  final  accounting.  The  de- 
fendants are  not  purchasers  of  the  lot  for  value,  nor  are  they 
the  representatives  of  one  who  purchased  for  value,  reljung 
upon  the  proceedings  of  the  surrogate's  court,  and  the  acqui- 
escence of  the  heirs. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 


YAKWt  ^'t  delivered  a  dinenting  opinion,  of  whioh  the  foUowing  ii  a 
qmopeies  John  Sweeney's  wUl  wm  made,  in  anticipation  of  his  death,  three 
days  before  he  died.  He  oould  not^  therefore,  have  expected  that  any 
ehange  in  his  estate  wonid  take  place  liefore  his  death,  and  there  was  no 
proof  of  any.  He  was  a  man  of  good  business  ability,  conversant  with 
business  affairs,  and  therefore  presumed  to  know  that  his  personal  property 
was  more  than  sufficient  to  pay  his  debts.  He  is  presumed  to  have  known 
that  his  personal  property  would  be  first  used  to  pay  his  debts,  unless  bo 
directed  otherwise.  His  will  should  be  interpreted  in  the  light  of  these 
presumptions,  and  his  intention,  when  thus  ascertained,  carried  into  effect^ 
dne  regard  being  paid  to  the  rule  that  if  the  will  is  capable  of  two  con- 
stmotions,  one  leading  to  a  legal  and  the  other  to  an  illegal  result,  the 
former  is  to  be  preferred:  Ciwer  v.  Brajf^  120  N.  T.  366;  Du  BoU  t.  /?c% 
S6K.  Y.  168. 

The  paragraphs  of  the  will  requiring  construction  are:  '*I  also  desire 
and  authorise  my  executors  to  sell  and  convey**  the  premises  in  question; 
''and  it  is  my  desire  that  the  said  land  shall  be  sold  in  a  body  for  com- 
mercial  purposes."  And  *'I  authorise  and  direct  my  executors  to  sell  and 
•onvey  "  said  premises,  with  another  piece  of  land,  '*  for  the  purpose  of  dis- 
charging aU  my  debts.**  His  desire  that  the  land  should  be  sold  for  oom- 
meroisl  purposes  is  not  inconsistent  with  his  direction  that  it  be  sold  to 
pay  debts,  for  both  desire  and  direction  oould  be  satisfied  by  the  same  art, 
and  probably  a  higher  price  be  thereby  realized.  It  will  be  observed  that 
he  dirooted  his  exeoators  to  sell  the  real  estate  for  the  purpose  of  paying 
all  his  debts.  The  nse  of  the  word  **  all  **  indicates  that  no  part  of  his  per- 
•onal  property  should  be  nsed  to  pay  debts,  provided  the  proceeds  of  this 
tmX  estate  were  anffioient  for  that  purpose.  Adequate  force  can  be  given 
to  that  word  in  no  other  way.  "All,"  as  here  used,  means  -the  whole,  and 
not  the  remainder  after  appUcation  ol  the  personal  property.  He  directed 
%  eertain  act  to  be  done^  and  speoificslly  stated  the  purpose  of  that  aot^  and 
the  aot  and  purpose  neoessarily  involved  the  exoneration  of  the  personal 
property  from  the  payment  of  debts,  either  absolutely  or  fro  icmbk  This 
was  the  natural  and  necessary  result  of  the  act  directed  with  the  purpoeo 
indicated.  He  did  not  need  to  state  that  he  gave  that  direction  witii  that 
purpose,  for  the  purpose  of  relieving  his  personal  property,  because  if  all 
his  debts  were  paid,  bis  personal  property  would  necessarily  be  relieved, 
end  the  last  purpose  was,  ther afore,  included  in  the  first.     This  oonstrao- 
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Snvwti  partial  iatattaej  {Venom  t.  Vernom^  68  N.  T.  S6I)»  prefen 
vidinr  to  edilateral  hmn,  givw  affMt  to  a  oUum  which  otherwise  would 
W  laoponitiTO,  and  k  i&  harmony  witii  the  practical  conatrttotion  of  the 
themaalTei^  who  not  oolj  acqnieioed  in  the  eattlement  of  the  execu- 
*m  aoooonti  baaed  npon  the  nle  aa  made  nnder  the  will,  bat  eTcn  waited 
twenty  yeara  after  the  teatator'a  death  before  they  brought  thia 
alaiming  to  haye  inherited  the  land  from  him.  It  ta  no  longer 
to  naa  az^eoi  wocda  hi  order  to  exempt  pereonal  property  from 
payment  el  debti^  bat  it  ia  saffieient  if  there  appeara  from  the  will  an 
•vident  demonatration,  a  plain  intantioo,  or  a  necessary  implication:  Hoe$ 
▼•  VoM  Hmm^  1  N.  Y.  ISa  The  direction  to  pay  all  the  debts  from  a  oer> 
tnln  fondy  by  necessary  implication,  prohibits  the  payment  of  any  debt 
any  other  fond  ontil  the  former  is  ezhaasted.  The  jndgmant  appealed 
ahoold  be  affirmed,* 

or  DBQEDimi— LuBiLinr  or  Rkaltt  job  Dnrs.— Theper- 
lly  el  the  testator  is  primarily  chargeable  with  the  payment  of  hia  debts 
kgacies^  and  it  will  not  be  discharged  from  thia  harden  onless  snoh 
ii  Hm  intention  of   the  testator,  expressly  declared,  or  fairly  inferable 
tha  language  d  Ua  will:   Oooek  v.  CbocA,  6  Honst  540;  1  Am. 
Bap.  161,  and  note.    Powera  of  sale  to  pay  off  the  debta  of  the  testator 
Bot  indicate  any  intention  to  charge  the  realty  with  the  payment  of  such 
i:  04^  T.  Mom,  116  N.  T.  144 

FOWBBS  or  Sali.  — When  a  power  is  given  by  the  terms  of  a  will  to  an 
to  aall  the  real  estate  of  the  testator,  such  real  estate  descends  to 
heirs  until  their  interests  therein  are  divested  by  a  valid  exercise  el 
power:  PeMu  t.  PrtoneU,  100  N.  C  220.  Powers  of  sale  given  to  par- 
tteolar  persons  under  the  terms  of  a  will,  which  indicate  that  the  testator  baa 
placed  special  confidence  in  the  donees,  can  be  exercised  only  by  such 
i:  ^ivdUb's  Afttft,  74  Iowa,  412|  DnimmoiMf  t.  /ones.  44  K.  J.  Bq.  6li 
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VStt  Haw  Toax,  480.] 
lo  DiTOLOi  Saonn  PRoans  to  Y nrDn^  iin)  Kbv  It  iboii 
AuL  OfHBBS,  YAUDb  —A  pcrsou  carrying  on  a  business  founded  on  a 
asarat  process  known  only  to  himself  and  his  agents  may  sell  such  bnsi* 
aaas^  including  aa  an  essential  part  thereof  the  secret  process,  and 
pfomiae  to  dhrulga  tha  seeret  to  his  vendee,  and  to  keep  it  from  every 
ana  else.  Such  an  agreement  ia  not  in  general  restraint  of  trade,  nor 
appo— ^  to  public  polioy,  but  ia  a  reasonable  measure  of  mutual  pro* 
taetion  to  the  parties^  impcaing  noreatraint  upon  either  that  is  not  bene- 
fidal  to  the  other,  and  ia  theiefora  valid,  aspedally  when  tha  restriction 
is  limited  aa  to  time. 
Purr  TO  OoHTBAOT  LuBLi  fOB  Bbsaob  or  Gomr ART  ComnrraD  by  Rn 
AoBNTB  WHXir.  —  Where  a  party  to  a  contract  covenants  that  neither 
he  nor  his  agents  will,  for  a  limited  time,  do  certain  specified  acts,  tha 
doing  of  such  acts  by  said  agents,  or  either  of  them,  within  snob  time, 
will  constitute  a  breach  of  the  covenant  by  the  covenantor,  although  he 
himself  does  no  personal  act  in  violation  of  the  covenant.  While  it  is 
his  exclusive  covenant,  it  relates  to  the  actions  of  others,  and  if  they  do 
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what  Ira  Agreed  ihiyt  IIm7  iPoaU  not  do,  itkatwiinii  ligrhia, 
not  fail  own  set 
AmuMh  -Damaov  job  ItaOAOH  m  t^omnuxv  lanuiiMaxD  v 
flrarane  Sifm  ab  0tipolatbb  >D«imigi,  wmoi. — VHwrs  th» 
dsmages  f«fr  the  Invaeh  of  «  eevonaiit  wJU  km  infiiity  wholly 
tain  and  inespaMe  of  berag  aBcerteiaed,  VKOipt  by  «oo  jtetspe, 
tention-to  liquidate  Kbem  is  ehonm  bjr  the  paitw  te  the  agranm 
their 'providing  -that*  wm  named  ehall  he  aa  etqpalHled  daana^M; 
the  use  of  the  word  **  penalty  **  nniier  isoh  oiniiiiiliaiiuai,  ia  net  aaa 
trolling. 

Action  to  Tecover  stipulsiod  damaigeg  far  a  hreaeh  of  cei^ 
anant.    The  defendant,  prior  to  October  15,  1884,  h«id  twra 
engaged  with  the  aBBistance  of  her  husband,  Conrad  Gtobb, 
her  brother-in-law,  August  Gross,  and  her  father,  John  Hoff- 
man, in  the  buBiness  of  manufaeturing  oheesea  at  a  factorj^ 
owned  bj  her  in  the  town  of  Monroe.    The  cbeeseB,  wMck 
were  made  by  her  by  a  secret  process  known  only  to  herself 
and  her  said  agents,  were  known  as  Fromage  de  Brie,  From- 
age  d'Isigny,  and  Neufchatel.     On  the  day  last  named  aha 
entered  into  a  sealed  agreement  with  the  plaintiffg,  wheroby 
she  agreed  to  sell  and  transfer  to  them  the  «aid  factory  amI 
all  its  belongings,  together  with  the  good-will,  custom,  trad«» 
marks,  and  names  used  in  and  belonging  to  the  said  business. 
In  this  instrument  she  covenanted  that,  upon  the  payment  of 
the  consideration  named  therein,  she  would  communicate,  or 
cause  to  be  communicated,  to  plaintiffs  by  her  said  agents  the 
secret  of  the  manufacture  of  the  cheeses  above  named,  and 
the  recipe  therefor,  and  instruct  them,  or  cause  them  to  be 
instructed,  in  the  manufacture  thereof;  that  she  and  her  said 
agents  would  thereafter  refrain  from  communicating  the  secret 
veoipe  and  instructions  for  the  mBnu&ctureofaaid  cheeses, or 
either  of  them,  to  any  and  all  persons  other  than  the  plain* 
tiflb;  and  that  she  and  her  said  agents  would  thereafter  refrain 
from  engaging  in  the  business  of  making  or  vending  said 
cheeses,  or  either  them,  and  from  the  use  of  the  trade-marks 
or  names,  or  either  of  them,  agreed  to  be  transferred  in  con- 
nection with  said  cheeses,  or  with  any  similar  product,  under 
the  penalty  of  five  thousand  dollars,  named  as  stipulated 
damages,  to  be  paid  by  the  defendant,  or  her  heirs,  executors* 
administrators,  or  assigns,  in  case  of  a  violation  by  her  of  this 
covenant  of  this  contract,  or  any  part  thereof,  within  five 
years  from  the  date  thereof.     Both  parties  appear  to  have  kept 
and  performed  the  agreement,  except  that,  as  the  triHl  court 
found,  "subsequently  to  the  firpt  day  of  May,  1885,  Conrad 
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€boM|  the  husband  of  defendant^  weut  to  New  York  Giij  and 
angagad  in  the  buakbeaaof  aelling  ^foreign  and  domestie  hmts, 
andallkindao£cheeaaaiui8aAifia|S6%atc.|f  -  »  .  »  andwfaikio 
angaged  »  •  •  «  sold  and  pereoiiallj  didirverad  from  hm  pieea 
af  buBiaeaft  to  one  John  Wasaung  tfajrea^boxeaof  eheeae  merkcd 
and  named  Froaiage  d'Ifflgny,  and  having  auhstantiallj  the 
aame  trade-noarka  theceon  aa  that  sold  by  defendant  taplainr 
ttffis,  and  having atamped  thejeon  thenanse '  Fronaage  d^Isigny/ 
and  thataaid  cheese  so  sold  by  him  to  said  Wassung  waa  a  simi- 
lar produot   to  that  formerly  manufactured  by  defendant'' 
Also,  that  **  aaid  August  Gross,  the  brother-in4aw  of  defend- 
ant, aubaequently  to>  the  first  day  of  May,  1885,  engaged  in  the 
bnaineea  of  retailing  fancy  groceries  in  the  eity  of  New  York, 
and  in  and  during  the  fall  of  1887,  and  prior  to  the  commence- 
ment of  this  action,  kept  for  sale  at  his  place  of  business  in 
New  York  City  boxea  of  cheese  marked  or  stamped  *  Fromage 
ft laigny.' "    The  court  further  found  that  the  eheese  ao  sold 
hf  said  Conrad  Grosa^  under  the  name  of  Fromage  d'Isigny, 
**  waa  never  sold  by  plaintiffs,  nor  made  or  manufactured  by 
them,  or  either  of  them,  but  that  the  same  was  a  similar  pro- 
duct.''    The  court  found  aa  conclusions  of  law  that  aaid 
agreement  waa  reasonable,  and  founded  upon  a  good  and  auf- 
ficient  consideration;  that  said  sale  by  Conrad  Gross,  and 
aaid  keeping  for  sale  by  aaid  August  Gross,  waa  a  direct  vio- 
lation of  the  covenant  in  question;  that  the  reatriction  imposed 
waa  no  more  than  the  Interests  of  the  parties  requited,  and 
that  it  waa  not  in  restraint  of  trade  or  against  poblk}  policy. 
Judgment  was  ordered  for  the  plaintiffs  for  the  sum  of  five 
thooeand  dollars  aa  stipulated  damagea^  and  thia  judgment 
waa  affirmed  at  the  general  term. 

John  Fennettf  for  the  appellant 
Henry  Baeon^  for  the  respondenta. 

Vana,  J.  The  bnnneaa  carried  on  by  the  defendant  waa 
Imnded  on  a  aeeret  piooeaa  known  only  to  herself  and  her 
aganta.  8he  had  the  right  to  ccmtinue  the  buaineaa,  and,  by 
keeping  her  secret^  to  enjoy  its  benefita  to  any  practicable 
extent.  She  also  had  the  right  to  sell  the  business,  including 
as  an  eaeential  part  thereof  the  secret  process,  and  in  order  to 
place  the  purchasers  in  the  same  position  that  she  occupied, 
to  pronuse  to  divulge  the  secret  to  them  alone,  and  to  keep  it 
from  every  one  else.  In  no  other  way  could  she  sell  what  she 
had  and  get  what  it  waa  worth.    Having  the  right  to  make 
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this  promisei  Bhe  also  had  the  right  to  make  it  good  to  her 
TendeeSi  and  to  protect  them  by  oovenants  with  proper  aafe- 
goarda  against  the  oonseqaences  of  any  violation.  Such  a 
oontraot  simply  left  matters  substantially  as  they  were  before 
the  sale,  except  that  the  seller  of  the  secret  had  agreed  that 
she  would  not  destroy  its  value  after  she  had  received  full 
value  for  it.  The  covenant  was  not  in  general  restraint  of 
trade,  but  was  a  reasonable  measure  of  mutual  protection  to 
the  parties,  as  it  enabled  the  one  to  sell  at  the  highest  price 
and  the  other  to  get  what  they  paid  for.  It  imposed  no 
restriction  upon  either  that  was  not  beneficial  to  the  other  by 
enhancing  the  price  to  the  seller  or  protecting  the  purchaser. 
Recent  oases  make  it  very  clear  that  such  an  agreement  is  not 
opposed  to  public  policy,  even  if  the  restriction  was  unlimited 
as  to  both  time  and  territory:  Diamond  Match  Co.  v.  Roeber^ 
106  N.  Y.  478;  60  Am.  Rep.  464;  Hodge  v.  Sloan,  107  N.  Y. 
244;  1  Am.  Si  Rep.  816;  Leslie  v.  LoriUard,  110  N.  Y.  619, 
684;  Waiertown  ThermomeUr  Co.  v.  Pool,  61  Hun,  167.  The 
restriction  under  consideration,  however,  was  not  unlimited 
as  to  time. 

The  chief  reliance  of  the  defendant  in  this  court,  where  the 
point  seems  to  have  been  raised  for  the  first  time,  is,  that  the 
covenant,  so  far  as  stipulated  damages  are  concerned,  is  con* 
fined  to  the  personal  acts  of  Mrs.  Gross,  and  does  not  embrace 
the  acts  of  her  agents.  A  careful  reading  of  the  agreement, 
however,  in  the  light  of  the  circumstances  surrrounding  the 
parties  when  it  was  made,  shows  that  no  such  result  was  in« 
tended.  What  was  the  object  of  the  covenant?  It  was  to 
keep  secret  at  all  hazards  the  process  upon  which  the  success 
of  the  business  depended.  On  no  other  basis  could  the  plain* 
tiffs  safely  buy  or  the  defendant  sell  for  what  her  property 
was  worth.  Who  had  the  power  to  keep  the  process  secret? 
Clearly,  the  defendant,  if  any  one,  as  she  had  confided  it  to  no 
one  except  her  trusted  agents,  who  were  nearly  related  to  her 
by  blood  or  marriage.  But  could  she  covenant  against  the 
acts  of  those  over  whom  she  had  no  control  ?  She  had  the 
right  to  so  covenant  by  assuming  the  risk  of  their  actions,  and 
unless  she  had  done  so,  presumptively  she  could  not  have 
sold  her  factory  for  so  large  a  sum.  It  was  safer  for  her  to 
sell  with  such  a  covenant  than  it  was  for  the  plaintiffs  to  buy 
without  it.  She  could  exercise  some  power  over  her  own  bus* 
band  and  her  father  and  her  husband's  brother,  all  of  whom 
had  been  associated  with  her  in  carrying  on  the  business,  and 
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whose  aciioDB  in  certain  other  respects  she  assumed  to  control 
for  a  limited  time,  whereas  the  plaintiffs  were  powerless,  un- 
less thej  had  her  promise  to  keep  the  process  secret  at  the 
peril  of  paying  heavily  if  she  did  not.    It  is  not  surprising, 
therefore,  to  find  that  the  restrictive  part  of  the  covenant  ap- 
plies with  the  same  force  to  her  agents  that  it  does  to  herself, 
for  she  undertakes  that  neither  she  nor  they  will  disclose  the 
secret  or  engage  in  making  or  selling  either  kind  of  cheese,  or 
use  the  trade-marks  or  names  connected  with  the  business. 
We  do  not  think  that  a  personal  act  of  the  defendant  is  es- 
sential to  a  violation  of  this  covenant  by  her,  for  if  she  per- 
mitSy  or  even  does  not  prevent,  her  agents  from  doing  the 
prohibited  acts,  the  promise  is  broken.    While  it  is  her  ex- 
clusive covenant,  it  relates  to  the  action  of  others,  and  if  they 
do  what  she  agreed  that  they  would  not  do,  it  is  a  breach  by 
her,  although  not  her  own  act.    She  violated  her  agreement, 
not  by  selling  herself,  but  by  not  preventing  others  from 
selling.     This  construction  of  the  restrictive  part  of  the  cove- 
nant would  hardly  be  open  to  question  were  it  not  that  in  the 
same  sentence  occurs  the  reparative  or  compensatory  part 
designed  to  make  the  plaintiffs  whole,  if  the  defendant  either 
could  not  or  did  not  keep  her  agreement.   While  this  provides 
that  any  violation  involves  the  penalty  of  of  five  thousand 
doUaniy  it  adds,  '*  which  sum  is  hereby  named  as  stipulated 
damages  to  be  paid  "  by  the  defendant  in  case  of  a  violation 
by  her  of  the  covenant  in  question.  What  kind  of  violation  is 
thus  referred  to?   The  defendant  says  a  personal  violation  by 
her  only,  but  we  think,  for  the  reasons  already  given,  that  the 
■pirit  of  the  agreement  includes  both  a  violation  by  her  own 
act,  and  by  the  act  of  those  whom  she  did  not  prevent  from 
lelling,  although  she  had  agreed  that  they  would  not  sell. 
As  no  one  not  a  party  to  a  contract  can  violate  it,  every  act  of 
defendant's  former  agents  contrary  to  her  covenant  was  a  vio- 
lation thereof  by  her,  whether  she  knew  of  it  or  assented  to  it 
or  not.   Whenever  that  was  done  which  she  agreed  should  not 
be  done,  it  was  a  breach  of  a  covenant  by  her,  even  if  the  act 
was  contrary  to  her  wishes  and  in  spite  of  her  efforts  to  pre- 
vent it.    Her  covenant  was  against  a  certain  act  by  any  one 
of  four  persons,  including  herself.   Two  of  those  persons  sepa- 
rately did  the  act  which  she  had  agreed  that  neither  of  them 
should  do,  and  thus  there  was  a  violation  of  the  covenant  by 
her  the  same  as  if  she  had  done  the  act  in  person. 
The  argument  of  the  learned  counsel  for  the  defendant  that 
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the  oootraoi  fixed  a  sam  to  be  paid  in  case  oi  a  riolalion  lij 
the  defendant,  but  not  in  caao  of  a  violation  '*  bj  tfaa  oth<tf 
partiee,"  while  plaueibtovifi  unBoondy&r  tbere  were  no  ^otfaor 
parties"  who  eoold  break  the  ooTenani.  8be  wae  the  eolo 
ooveoantor,  and  iBiJesfl  she  kepi  the  eovonant  she  bceke  it^ 
and  ahe  did  not  keep  it 

Afl  the  actual  damages  ibr  a  breabh  of  the  covenant  would 
necessarily  be  **  whoUj  uncertain  and  incapable  of  being  aa^ 
oertained,  except  by  conjecture,"  we  think  that  the  parties 
intended  to  liquidate  them  when  they  proyided  thai  the  sum 
named  should  be  *'  as  stipulated  damages."  The  use  of  tho 
word  *'  penalty,"  under  the  cLrcumstances,  is  not  controlling? 
BagUif  Y.  Peddie,  16  N.  Y.  469;  69  Am.  Dec.  718;  DMn  v. 
WiUianUj  17  Wend.  448;  affirming  WUliumB  ▼.  DsUa,  22 
Wend.  201;  WooiUr  v.  Kisch,  26  Hnn,  61. 

As  theio  is  no  oth^  question  thai  requires  diseassioB,  the 
Judgment  should  be  affirmed,  with  costs^ 


Oonmuon  nr  RBsraiun  oi  Tru>&.  —Tor  diaeoMlaiia  •(  thit  nVJact^ 
•M  note!  to  Angier  ▼.  Wibber,  92  Am.  Deo.  761-765;  Smaileg  t.  Oreen,  35 
Am.  B«p.  289-272;  Ifeffem  Woodtn-^oare  Au*n  t.  Starke^,  8€  Mioh.  76;  2S 
Aak  81.  Repk  6S6,  and  Boto.  For  the  general  ndoae  to  the  Tfttidily  of  ooo- 
teoli  of  Mle  aocompaaied  wiA  agreeneote  on  the  port  of  ttie  aetter  aoi  la 
sury  on  the  aame  bnainesa  in  tha  aante  tasritocy^  aaa  Nvtu/ml  B*  Oo^  ▼• 
Unum  H.  Co.,  45  Minn.  273. 

Damaois. — Aa  to  thb  DnriHoenoir  batweea  liquidated  damagea  and 
fanaltiaa^  see  Moore  v.  OoU,  127  Fa.  St.  289;  U  Am.  St  Rep.  815,  and  note^ 
Oarvf  T.  M&dtey,  82  Me.  SIS;  17  Am.  St  Rep.  50O.  For  a  dieemaioB  of  what 
daaiagea  are  liquidated,  aoe  WtUiamo  ▼•  Vtmee,  9  S.  Q  8i4;  30  Am.  Rep.  2fl; 
aDd  partioalarlj  note  28-36.  It  being  in  aooord  with  the  dear  intention  of 
Iba  partiea,  a  anm  stipulated  aa  damages  lor  the  breach  of  a  contraet  will  ba 
■attained  and  allowed  as  liquidated  damages;  JSahn  ▼.  Scoiiy  70  Tex.  442s 
iWsr  T.  Aord;  89  Mina.  83;  Wibetux  r.  OrinneU  eie.  Co.,  9  Mont  154. 
Uqaidatad  damagaa  stipnlatBd  to  bo  paid  on  the  Ureaeh  of  a  ooatiaotoaaao^ 
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psar  Xbw  Ton,  «I4 
AvimATiff  MM  Qbme  or  PoBLKLknov  or  Suiofoim  mm  Saow  "'Dva 
DiUQSiiGB.'* — The  nmpla  aTomieiiti  in  aa  affidaTit  for  aa  order  of 
pnblmtiaa  ol  nimmoDi  th«l  tlio  defuidant  is  *  noD-rendeiit  of  and 
OMuot  bo  fouid  witUa  tiio  otalo  an  aoi  alooo  oailoiOBt  to  aupporl  aa 
Offdar  lor  tlio  OMryiea  of  a  oammooa  by  pablioation»  bat  aaoh  affidaTil 
moat  ahow  that  dao  di]igoiioe  to  find  the  defendant  haa  bean  axerciaod. 
Dne  diliganoa  cannot  be  implied  from  the  atatament  that  tho  dolandaal 
oannot  bo  foand  within  the  atato. 

EjscrMSNT  to  recover  possession  of  two  lots  of  land.  The 
answer  aUeged  ownership  in  the  defendants.  Upon  the  trial 
the  plaintiff  relied  upon  a  conveyance  from  one  Henry  Kahle, 
wliOy  on  the  12th  of  December,  1867,  was  the  owner  of  the 
premises,  to  the  plaintiff  and  one  Patrick  McCracken,  by 
deed  executed  March  17, 1869.  Patrick  McCracken  devised 
hie  interest  in  the  same  to  the  plaintiff  The  defendants 
claimed  title  through  a  deed  from  the  sheriff  made  to  one 
Lawrence  Cartan  on  the  25th  of  January,  1869,  and  by  mesne 
conveyances  from  Cartan  to  one  Edward  Flanagan,  and  from 
the  latter  to  the  defendants.  The  sheriff's  conveyance  was 
made  in  pursuance  of  a  sale  of  said  premises  under  a  judg« 
ment  in  favor  of  Lawrence  Cartan  against  said  Henry  Kahle 
in  the  action  in  which  the  affidavit  quoted  in  the  opinion  was 
made.  Kahle  did  not  appear  in  that  action.  Other  facts 
appear  in  the  opinion. 

JufWti  fi.  Jvm^  for  the  appellant 

Jama  W.  Cweri  ofid  lhoma$  /.  MdCw^ht  the  respondents. 

PoTTKB,  J.  The  affidavit  vpon  which  the  judge  granted 
the  order  for  service  of  the  summons  and  complaint  upon  the 
grantor  of  plaintiff  was  as  follows:—^ 

^  City  and  County  of  New  York,  st. 

**  Minott  M.  fiillimaiky  being  duly  sworn,  says  that  ha  is  one 
ef  tibe  altomeys  for  the  plaintifls  in  the  above-entitled  action; 
thai  a  svmaioiis  lias  been  issued  in  this  action  against  the 
defaidant  therein;  thai  defendant  is  a  non-resident  of  this 
atatSy  nor  can  be  found  tberttni  but  has  a  place  of  residence 
afe  Matewan,  in  ihe  state  of  New  Jersey;  that  this  action  is 
inoqght  to  reoover  the  sum  of  1964.82,  and  the  ground  of  the 
plaintiffs'  claim  in  this  action  is  a  promissory  note  made  by 
said  defendant  for  $727,  and  due  December  18,  1866,  and 
#1*81  for  protest  of  said  note,  and  12.65  interest  doe  thereon, 
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and  the  further  sum  of  $281.66,  with  11.80  interest  doe 
thereon,  on  a  book-account  for  goods  sold  and  delivered  by 
said  plaintiff  to  said  defendant,  which  said  several  sums  still 
remain  due  and  unpaid;  that  said  defendant  has  property 
consisting  of  real  estate  situated  at  Mount  Vemoni  in  said 
eountj  of  Westchester  and  state  of  New  York/' 

The  affidavit  is  made  by  one  of  plaintiffs'  attorneys,  and 
though  it  embraces  several  quite  diverse  subjects,  it  neverthe- 
less imports  unqualified  knowledge  in  respect  to  all  of  them. 

The  sole  question  sought  to  be  raised  upon  this  appeal  by 
the  appellant  arises  upon  section  135  of  the  Code  of  Proce- 
dure, which  is  in  these  words:  *^  Where  the  person  on  whom 
the  service  of  the  summons  is  to  be  made  cannot,  after  due 
diligence,  be  found  within  the  state,  and  that  fact  appears  to 
the  satisfaction  of  the  court,  or  a  judge  thereof,  or  of  a  county 
judge  of  the  county  where  the  trial  is  to  be  had,  and  it  in  like 
manner  appears  that  a  cause  of  action  exists  against  the  de- 
fendant in  respect  to  whom  the  service  is  to  be  made,  or  that 
he  is  a  proper  party  to  an  action  relating  to  real  property  in 
this  state,  such  court  or  judge  may  grant  an  order  tiiat  the 
service  be  made  by^the  publication  of  a  summons  in  either  of 
the  following  cases:  .  •  •  •  Subd.  8.  Where  he  is  not  a  resident 
of  this  state,  but  has  property  therein,  and  the  court  has  juris- 
diction of  the  subject  of  the  action,"  which  precedes  the 
specifications  of  the  class  of  cases  in  which  service  of  the 
summons  other  than  personal  may  be  made. 

It  would  seem  that,  by  a  just  construction  of  that  section, 
certain  facts  are  required  to  be  made  to  appear  to  the  satis- 
faction of  the  court  or  judge  before  granting  the  order  for  this 
exceptional  mode  of  service  of  process  upon  the  defendant  in 
the  action,  vis.,  that  such  person  cannot  after  due  diligence 
be  found  within  this  state,  and  that  a  cause  of  action  exists 
against  such  defendant  in  certain  respects. 

There  is  no  question  that  the  affidavit  in  this  case  makes  it 
appear  that  a  cause  of  action  exists  against  the  defendant^ 
and  the  nature  of  it  But  does  the  affidavit  make  these  facts 
appear,  viz.,  that  the  defendant  cannot  after  due  diligence  be 
found  within  the  state?  This  language  fairly  imports  two 
facts,  viz.,  the  exercise  of  due  diligence  to  find  the  defendant 
within  this  state,  and  the  failure  to  find  him  through  the 
exercise  of  such  diligence. 

Assuming  that  it  was  competent  for  the  affiant  to  depose 
that  the  defendant  could  not  be  found  within  the  state,  will 
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■Qeh  Btatemenk  in  Um  affidavit  suffice  for  the  proof  of  the 
nereiee  of  doe  diligence  to  find  the  defendant?  or  is  doe  dili- 
gence neoesMuilj  to  be  imported  into  the  affidavit  or  to  be  in- 
ferred from  the  statement  therein  that  the  defendant  cannot 
be  found  within  the  stateT  If  that  was  the  case,  the  legisla- 
toie  would  doubtless  have  been  satisfied  to  have  the  affidavit 
state  that  the  deftndant  cannot  be  found  within  the  state, 
and  not  have  superadded  thereto  the  phrase  "after  due  dili- 
gence*'' 

Besides,  it  is  a  fundamental  rule  that  when  facts  are  to  be 
found  by  a  judge  or  jury,  the  evidence  of  the  existence  of  the 
requisite  facts  must  be  presented,  and  not  the  conclusion  or 
inference  of  the  affiant  or  witness  that  the  requisite  facts  exist 
If  this  were  not  so^  the  judicial  function  of  the  court  or  jury 
would  be  superseded,  and  the  conclusion  of  the  afiiant  or  wit- 
ness would  be  substituted  instead  of  the  judgment  of  the 
oourt  or  jury. 

It  is  plain,  from  a  consideration  of  the  law,  that  jurisdiction 
of  a  court  to  render  a  judgment  against  a  party  to  an  action 
is  ordinarily  acquired  by  the  personal  service  of  process,  as 
well  as  from  the  phraseology  of  section  185,  that  the  order  for 
a  different  mode  of  service  may  only  be  granted  upon  proof 
by  affidavit  of  the  existence  of  certain  facts,  and  hence  the 
foot  and  the  mode  of  establishing  it  is  jurisdictional. 

Now,  the  fact  to  be  proved  is,  that  the  defendant  cannot  be 
found  in  the  state  after  or  through  due  diligence  used  for  the 
purpose  of  finding  the  defendant,  in  order  to  make  personal 
servioe  of  the  summons  upon  him.  The  order  which  is 
based  upon  the  affidavit,  and  is  in  its  nature  and  office  an 
adjudication  that  due  diligence  has  been  used  to  find  and 
serve  the  defendant  personally,  contains  no  statement  in  re* 
spect  to  diligence. 

We  will  now  turn  to  the  decisions  of  the  courts  upon  this 
pointi  and  see  whether  they  indicate  any  departure  from  the 
rule  as  above  stated.  In  the  case  of  Kennedy  v.  New  Yin'k 
£(fs  Jus.  0U.  O0.9 101  N.  Y.  487,  cited  in  the  opinion  of  the 
learned  general  term  in  this  case,  and  which  was  an  action  to 
foreclose  a  mortgage  upon  real  estate,  the  affidavit  upon 
nhich  the  order  of  publication  was  made  stated  that  the 
defendants  **  cannot,  after  due  diligence,  be  found  within  this 
state,"  they  being  residents  of  other  specified  states,  *'  that 
the  summons  herein  was  duly  issued  for  said  defendants,  but 
cannot  be  personally  served  upon  them,  by  reason  of  such 
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non-residenoe.**  The  affidavit  in  the  case  cited  states,  in  ihm 
language  of  the  statute,  that  ^  the  defendant  cannot,  after  doe 
diligence,  be  foond  within  this  state,  ....  but  cannot  bo 
served  personally  npon  them,  by  reason  of  snch  non-resi* 
dence." 

The  affidavit  in  the  case  under  consideration  entirely  omits 
the  words  ^  after  due  diligence,"  or  to  state  that  any  degree  of 
diligence  whatever  had  been  used  to  find  the  defendant  If  it 
were  competent  for  a  party  to  state  that  he  has  used  diligence 
or  due  diligence,  then  the  affidavit  in  the  case  cited  might  be 
held  sufficient,  especially  in  connection  with  the  further  state- 
ment that  they  ''  cannot  be  served  personally  upon  them,  bj 
reason  of  such  non-residence." 

In  the  case  of  Carleton  v.  CarUUm^  85  N.  Y,  818,  this  court 
held  that  an  affidavit  stating  *Ubat  the  defendant  has  not 
resided  within  the  state  of  New  York  since  March,  1877,  and 
deponent  is  informed  and  believes  that  the  defendant  is  now  a 
resident  of  San  Francisco,  California,"  was  insufficient  to  con- 
fer jurisdiction.  The  affidavit  in  the  latter  case,  like  the  affi- 
davit in  this  case,  entirely  omits  the  averment  of  due  <Hr  any 
diligence,  and  has  the  like  averment  of  the  non-residenoe  of 
the  defendant  The  opinion  in  the  two  cases  (101  New  York 
and  86  New  York,  supra)  was  written  by  the  same  judge,  and 
was  concurred  in  by  all  the  members  of  the  court,  and  more- 
over, the  opinion  in  101  New  York  expressly  reaffirms  the 
opinion  in  85  New  York,  and  maintains  there  is  a  distinction 
between  the  affidavit  in  the  two  cases.  But  the  same  distinc- 
tion exists  between  the  case  at  bar  and  the  case  in  101  New 
York  that  exists  between  the  case  in  85  New  York  and  101 
New  York,  sufim.  The  reasons  and  comments  contained  in 
the  opinion  in  85  New  York  are  applicable  to  the  case  at  bar, 
and  need  not  be  here  repeated. 

The  case  of /sroms  v.  Flagg,  48  Hon,  861,10  in  line  with  the 
oase  of  JTsfinedy  v.  N^w  York  LifeUcC^  101  N.  Y.  487,  and 
the  affidavit  was  held  sufficient,  upon  the  ground  that  the  ex- 
pression in  the  affidavit  ''that  said  defendant  cannot,  with  due 
diligence,  be  served  personally  within  the  state,"  must  be  re- 
garded, not  solely  as  a  conclusion  of  law,  but  as  a  statement 
of  fact,  tending  to  show  that  due  diligence  had  been  used. 

To  the  same  effect  is  the  case  of  Seiler  v.  IFibon,  48  Hun, 
629,  and  the  distinction  is  made  and  followed  between  the  Ken- 
nedy case  (101  N.  Y.)  and  Carleton  case  (85  N.  Y.),  siyra,  and 
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Loekwood  ▼.  BrmOy,  81  Hun,  165,  and  BiAyr.  Sw^Uh,  8  N.  T. 
0O|  and  Etierbrook  t.  Biierirool^  64  Barb.  821. 

The  queBtion  in  Bizby  y.  Smith  arose  collaterally  in  an  ap- 
fdiealion  to  be  reHefed  fimn  a  contract  to  parehaae  a  title  af- 
fected hy  this  alleged  defeet    The  aflSdavit  in  the  case  cited 
elated  that  eix  of  the  defendants  resided  at  Selina,  in  the  state 
of  Alabama,  and  one  of  the  defendants  at  Greenville,  in  that 
state.    The  court,  in  the  opinion  in  the  case  last  cited,  uses  the 
followiDg  language:  '*  There  is  no  statement  in  the  affidavit 
that  these  defendants  eonld  not  be  found  within  the  state  after 
due  dUigenoe,  nor  is  there  anything  to  show  that  any  effort  had 
been  made  to  find  them.    The  affidavit  rests  upon  the  naked 
assertion  of  non^residence.    The  order  in  form  follows  the  af« 
fidavit.     It  recites  that  it  appeared  to  the  satisfaction  of  the 
court  that  the  defendants  named  are  non-residents  of  the  state, 
and  reside  at  the  places  named  in  the  affidavit.    The  order 
fails  to  recite  that  it  also  appeared  to  the  satisfaction  of  the 
court  that  the  defendants  could  not,  after  due  diligence,  be 
found  in  this  state.    There  is  nothing  to  indicate  in  the  order 
that  the  judge  or  court  passed  upon  that  question,  and  nothing 
was  laid  before  the  judge  calling  fon  his  determination  of  that 
question.    The  order,  it  appears,  was  made  by  myself  at  cham« 
bers,  in  the  haste  and  pressure  of  business  at  that  court,  rely- 
ing on  the  experience  of  the  attorney  in  this  class  of  actions 
in  the  preparation  of  such  papers  and  orders.    I  am  unable  to 
see  any  ground  upon  which  the  order  can  be  treated  as  valid. 
A  part  of  the  defendants  named  as  non-residents  did  not  ap- 
pear in  the  action,  and  as  to  them  the  judgment  is  inoperative." 
It  is,  from  an  examination  of  this  statute,  and  the  decisions 
in  relation  to  it,  pretty  evident  that  some  degree  of  diligence 
must  be  exercised  to  find  the  party,  and  what  is  a  due  degree 
depends  upon  circumstances  surrounding  each  case,  and  that 
the  simple  averments  in  the  affidavit  that  the  defendant  is  a 
non-resident,  and  cannot  be  found  within  the  state,  are  not  alone 
sufficient  to  support  an  order  for  the  service  of  a  summons  by 
publication.    Those  facts  do  not  imply  that  any  diligence  has 
been  exercised  to  find  and  serve  the  defendant  personally  with 
process.    It  needs  no  argument  to  show  that  the  averment  in 
the  affidavit  that  the  defendant  cannot  be  found  in  the  state 
does  not  tend  to  prove  the  exercise  of  due  diligence  to  find  the 
defendant;  for  the  statute  in  question  not  only  requires  that  it 
be  stated  in  the  affidavit  that  the  defendant  cannot  be  found, 
but  expressly  requires  the  averment  that  he  cannot  be  found 
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after  doe  diligence.  Hence  the  statute  fbrbide  that  due  diU* 
gence  may  be  implied  from  the  statenmit  that  the  defendant 
cannot  be  found  within  the  state. 

In  view  of  the  decisions  above  referred  to,  and  the  cases  there* 
in  referred  to,  we  are  constrained  to  a  different  conclusion  from 
that  expressed  in  the  opinion  of  the  learned  general  term  in 
this  case,  *'that  the  title  of  the  defendant's  grantor  under  the 
sheriff's  deed  to  him  in  pursuance  of  the  sale  under  the  judg- 
ment was  valid,  and  that  the  defendant  derived  a  good  title 
from  his  grantor.  The  plaintiff,  therefore,  took  no  interest  in 
the  property  under  the  devise  in  the  will  of  McCracken,  be- 
cause the  grantor  of  his  devisor  had  been  divested  of  the  title 
by  the  sale  under  the  judgment  against  him  in  the  attach- 
ment suif  " 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  event. 


PaoGasB— AmDAvn  10a  QaDia  or  Pub&soatiov  of  Sumnnn^  What 
MUST  Show.— An  affidayit  for  the  Mnrioo  of  rammons  by  paUieatioa  ia 
■nffioiont  when  it  ihowi  a  eaoM  of  aetion  againit  the  defendant^  and  that  ho 
midM  at  a  plaoe  in  another  etato,  mch  place  and  state  being  designated  in 
the  affidaTik  In  moh  eiroomataneei,  no  attempt  to  find  him  in  the  atato 
wherein  the  action  ii  pending  need  be  ■hownt  Andenm  v.  Qqft  78  CU.  65; 
1  Am.  81  Rep.  SA. 
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LiNBS   V.   L1NB8. 

Our  BV  HuaiASii  DUBna  OoTSBnnu  -^  Right  or  Wm  «o  AausL,  loi 
FsAini.  —  A  hnalMuid  womj  dispose  of  hit  personal  property  by  Tolontary 
gifl^  during  tlieeoTertiire^  without  his  wife's  eonsent^  freed  from  erery 
fotimortmm  eUm  by  her.  She  eamkot,  after  her  husband's  death,  assail 
ndi  gift  as  being  in  fraad  of  her  rights. 

■qnnrr  has  No  JmiisDionoH  of  a  Trott  where  the  trust  Is  created,  and 
both  the  tmstee  and  tmst  estate  are  in  another  state. 

■qnnrr^  JnasDionov  otxr  Pxbsohal  Ebtati  m  Ahothbe  8tat&  —A 
eonrt  of  equity  has  no  jurisdiction  to  take  the  personal  property  of  an 
•state  sitnatad  in  another  state  at  the  time  of  the  death  of  the  deoe* 
dent,  out  of  the  hands  of  its  onstodian  there,  and  transfer  it  to  ezeon- 
tors  in  this  state.  It  oan  only  be  reached  hy  ancillary  administration 
obtained  in  the  state  where  the  property  is  sitoated. 

Tmon  Dbbd^  whim  vov  TBTAMUiiTAnr.  —A  Toluntary  deed,  hy  which 
personal  property  is  conveyed  to  a  trustee,  to  be  divided  among  cer* 
tain  beneficiaries  at  a  time  to  be  selected  by  him,  containing  a  power  of 
rsTOcation,  and  providing  that  before  distribution  the  income  shall  be 
paid  totiie  grantor  during  his  life,  creates  a  Tslid  trust,  and  is  not 

Tuan  WITH  Ribibti  Fowkb  ov  Rbvooation.  —  A  reserred  right  of  revo- 
eation  is  not  inconsistent  with  tiie  creation  of  a  Talid  trust.  If  the 
right  is  not  exercised  during  the  lifetime  of  the  grantor,  and  according 
to  the  terms  in  which  it  is  reserved,  tiie  validity  of  the  trust  rsmains 
aa  though  there  had  never  been  a  reserved  right  of  revocation. 

O.  JSr.  Meyer$j  W.  8.  Kirkpairiek^  and  R  I.  Jonei^  for  the  ap- 
pellant 

Alexander  Famhamj  H.  J.  Steele^  and  Frederick  Oreen^  for 
ttie  appellees. 

Pazson,  C.  J.    This  case  has  been  so  intelligently  and  ez« 
haostively  discussed,  both  by  the  learned  master  and  the 
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eoart  below,  that  I  fear  anything  I  may  say  will  be  but  a 
repetition  of  what  they  have  perhaps  better  said.  It  cer- 
tainly renders  an  elaboration  of  it  unnecessary. 

The  appellant  objects  to  the  deeds  of  trust  to  the  Union 
Trust  Company  of  New  York,  and  to  William  E.  Lines,  for 
two  reasons:  1.  That  they  ate  in  fraud  of  her  rights  as 
widow;  and  2.  That  they  are  testamentary  in  their  char- 
acter. Eenee  she  aaks  that  tb^  said  deads  be  declared  toid  as 
against  her,  and  that  the  trustees  may  be  decreed  to  hand  over 
the  securities,  named  in  said  deeds  and  remaining  in  their 
hands,  to  the  executors  of  the  will  of  Jesse  Lines,  deceased. 

The  first  proposition  eannot  be  sustained.  It  is  the  settled 
law  of  this  state  that  a  man  may  do  what  he  pleases  with 
his  personal  estate  during  his  life.  He  may  even  beggar  him* 
self  and  his  family,  if  he  chooses  to  commit  such  an  act  of 
folly.  When  he  dies,  and  then  only,  do  the  rights  of  his  wife 
attach  to  his  personal  estate.  She  then  becomes  entitled  to 
her  distributive  share,  and  of  this  she  cannot  be  deprived  bj 
will  or  any  testamentary  paper,  ''  Who  ao  ignorant,"  aaid 
Chief  Jostioe  Gibson  in  Mhnaker  y.  JUmaifcM*,  4  Watts,  91, 
''as  not  to  know  that  a  husband  may  dispose  of  his  chattels 
during  the  ooverture,  without  his  wife's  consenti  and  freed 
from  every  pM^morUm  elaimi  by  bear  7  "  This  point  waa  ez« 
prasely  decided  and  thcNPoaghly  dieouased  by  th«  late  Justice 
Share  wood  fai  Pringle  y.  Pringlej  69  Pa.  St.  281,  where  it  was 
said  that  '^a  man's  wife  and  children  have  no  legal  right  to 
any  part  of  his  gooda,  and  no  fraud  can  be  predicated  of  any 
aol  of  his  to  deprive  them  of  the  suceeesion."  Bee  alM^  Dich-^ 
ermni?$  App&al^  116  Pa.  St  198;  2  Am.  St.  Rep.  647.  It  is 
sufficient  to  announce  a  rule  so  firmly  settled,  without  dis- 
oossuigii 

It  remains  to  consider  the  second  objeetion  in  ooDDeotion 
with  eaeh  of  the  trust  deeds.  That  it  cannot  be  invoked  in 
this  proceedingi  so  fkr  as  the  deed  to  the  Union  Tk'ust  Com- 
pany is  concerned^  ia  clear,  for  obviaua  reaeona.  Thai  deed  is 
a  New  York  eoatraok  It  was  made  in  New  York;  the  deed 
waa  deliveied  in  New  York,  and  it  was  intended  to  ba  executed 
there.  Moreover,  the  trustee  is  a  New  York  corporatioiii  aond 
the  securities  in  question  were  delivered  there  to  the  said  oor- 
poration.  It  is  almost  needless  to  say  that  the  court  of  com* 
mon  pleas  of  Northampton  County  has  no  jurisdiction  of  a 
trust  where  both  the  trustee  and  the  trust  estate  are  in  another 
state.    Mcnreover,  if  it  be  conceded  that  this  deed  is  of  a  testa- 
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liafy  ohftTMler,  H  does  not  help  the  rnnU&tj  m  f«r  aa  the 
ptetSDi  pioeeedisg  ia  eoncemed.  If  the  securitiefl  held  by  the 
Union  Troet  Oompeny  are  a  part  of  the  estate  of  Jesae  Linee. 
It  ia  nevwtheleaa  an  estate  eitnated  in  the  state  of  New  York, 
and  a  eoort  of  equity  in  this  state  cannot  by  its  decree  take  1% 
e«t  of  the  hands  of  its  onstodian  there  and  transfer  it  to  exeon- 
tots  in  this  state.  It  can  only  be  reached  by  ancillary  letten 
taken  ont  in  New  York.  It  would  then  be  subjected  to  the 
liayment  of  the  debts  of  the  testator  in  that  jarisdiction,  and 
liie  balance  only,  after  satisfying  any  soeh  demands,  wonld  be 
fsrwarded  to  the  ezeeotcMS  of  the  domicile.  This  is  fiamiHar 
law.  I  may  further  add  that  the  learned  master  has  found 
aa  a  fact  that  by  the  law  of  the  state  of  New  York  a  married 
woman  baa  no  claim  and  possesses  no  titie  or  interest  in  her 
kosband'li  personal  estate  during  his  lifetime^  and  she  has  no 
right  or  privilege  of  taking  his  personal  estate  against  bis  last 
will  and  testamenl 

It  remains  ta  oonrfder  the  deed  to  William  B.  Lines.  It 
was  said  in  Jfattestt  y.  Brma,  108  Pa.  8t  16:  ''  Many  deeds 
aoaveyiag  and  settling  propeiiy  contain  provisions  which  be- 
eooM  operative  only  after  the  death  ot  the  grantor  or  settlor, 
hot  where  a  present  interest  passes  to  a  trustee  or  grantee,  it 
baa  never  been  supposed  that  such  instruments  were  of  a  testa- 
mentary eharacter.''  I  do  not  propose  to  review  the  numerous 
anthoritiss  aUed  and  discussed  by  the  learned  master.  I  will 
add,  however,  that  JDidkorMm's  Appeal,  116  Pa.  8i  198^  2  Am, 
8L  Bepw  M7t  is  upco  all  fours  with  the  ease  in  hand.  There 
iha  owner  of  osrtain  personal  pit^Mrty  imposed  a  trust  upon 
Ik  in  IsTsr  of  hia  ehildren,  naming  himself  as  trustee,  and  the 
trast  was  held  vaUd,  notwithstanding  the  reservation  of  the 
Inceme  to  himself  and  a  power  of  revocation. 

Whsa  we  come  to  examine  the  deed  to  William  B.  Lines, 
wa  And  an  absolute  oonveyanoe  to  him  of  certain  securitiea 
speeifled  thersin  upon  ths  following  trusts:  — 

^Ti»  have  and  to  h<dd  all  of  said  shares  of  slock  vnto  tiie 
said  WilKam  B.  linea,  baa  executors,  administrators,  and 
assigns,  upon  the  following  trusts,  to  wit,  in  trust,  to  divide 
Aa  saaoa  into  twentf-eight  equal  shares,  ef  which  he  shall 
hold  fourteen  shares  for  the  use  of  my  putative  son,  the  said 
William.  B.  Lines,  and  of  the  remaining  fourteen  shares  be 
ahall  hold  ten,  to  wit,  one  each,  fcr  the  use  of  the  ten  children 
of  my  deceased  sister^  Mary  Faircbild^  named  respectively 
r  •  •  •  and  the  remaining  four  shares  he  shall  hold  for  the  use 
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of  ID  J  brother,  John  Linei.  Daring  m j  life  tfao  taid  William 
B.  lines  shall  pay  over  to  me  and  for  mj  nae,  at  the  times  hm 
may  receive  the  same,  all  the  dividends  or  other  income  whioh 
he  may  receive  upon  and  firom  all  of  the  above-deeoribed 
stocks,  and  he  may  deliver  the  shares  thereof  above  mentioned 
nnto  the  several  beneficiaries  above  named,  at  snch  time  or 
times  as  he,  in  his  unfettered  discretion,  shall  think  fit.  And 
should  he,  in  the  exercise  of  his  discretion,  determine  to  hold 
the  same  during  my  life  and  thereafter,  he  may,  after  mj 
death,  pay  the  income  thereof  to  the  said  beneficiaries  respeo* 
tively,  and  in  their  several  proportions,  until  such  times  as  he 
may  see  fit  to  transfer  the  principal  of  the  said  shares  to  the 
persons  entitled  thereto  respectively,"  etc 

It  is  idle  to  call  this  a  testamentary  paper.  It  passed  his 
entire  legal  title  to  the  trustee,  with  a  present  interest  He 
parted  with  the  property  wholly  and  entirely.  Even  the  reser- 
vation  of  the  income  to  himself  for  life  was  optional  with  the 
trustee.  The  latter  could  have  distributed  the  eorpu9  of  the 
estate  to  the  beneficiaries  the  next  day.  The  power  of  revoca- 
tion reserved  in  the  deed,  having  never  been  exercised,  was 
precisely  as  if  it  had  never  existed.  A  reserved  right  of  revo- 
eation  is  not  inconsistent  with  the  creation  of  a  valid  trust.  If 
the  right  is  not  exercised  during  the  lifetime  of  the  donor,  and 
according  to  the  terms  in  which  it  is  reserved,  the  validity  of 
the  trust  remains  unaffected,  as  though  there  had  never  been 
a  reserved  right  of  revocation:  DiekenanU  ^^PP^  IIS  Pa.  St. 
198;  2  Am.  St.  Rep.  647;  SUms  v.  HaelM^  12  Gray,  227. 
There  is  nothing  in  this  deed  to  indicate  an  intention  to  cre- 
ate a  trust  to  take  effect  only  after  the  death  of  the  donor. 
On  the  contrary,  the  intent  is  clear  to  create  a  present  trust 
in  favor  of  the  beneficiaries  named  therein,  to  take  eflRsct 
immediately  with  the  execution  of  the  deed.  The  securities 
passed  into  the  hands  of  the  trustee  along  with  the  trust  deed. 
The  transaction  was  complete,  and  the  donor  was  absolutely 
denuded  of  his  property.  It  in  useless  to  pursue  the  subject 
ftirther.  The  appellant  had  no  case,  and  her  bill  was  properly 
dismissed. 

The  decree  is  affirmed  and  the  appeal  dismissedi  at  the 
eosts  of  the  appellant 

HuBBARB  Aim  Wira^Gnr  bt  Hvbbani^  whsthsb  Fravdulbht  as  to 
Win.  —  The  n\%  Is  well  estobliahed  hj  an  unbroken  line  of  anihorily,  thil 
the  law  placet  no  reatriotion  or  limitation  on  the  power  of  the  hnsband  to 
make  nioh  diapoeition  hj  gift^  Tolontary  conveyance,  or  otherwiae,  of 


May,  1891.]  Lnns  v.  lawM.  491 


p«nonal  piupwrlj,  terinf  Ui  Uf stiBM^  «■  b»  maj  daol^  •f«i  Ihovgh  hk 
wifok  therebj  deprifdi  of  tlM  diskrilmtifv  diM*  ihttrrai*  wldflh  w^^ 
•rwisf  fill  to  ]i«r  vpon  hU  death.  In  oihsr  word%  no  donlil  «sisto  of  tli« 
power  of  a  hiiftlMUidy  by  gift  or  otliorwiM^  to  dispose  abeoltttely  of  his  por- 
souaI  proporiy  during  his  lif e»  withont  tiie  eononrrenoe  and  against  the 
protest  of  his  wife,  exonerated  from  all  claim  by  her»  provided  .the  tranaao- 
tion  is  not  moroly  colorable,  and  is  unattended  with  fkists  indieatiTe  of  some 
•ther  fmnd  upon  her  than  that  arising  from  his  absolute  transfer  of  prop- 
erly to  aToid  her  having  an  interest  therein  after  his  death.  Possibly  this 
nlo  does  not  apply  when  the  hnsband  is  in  immediate  expectation  of  death, 
■ad  attoD&pta  by  a  oonTcyance  to  accomplish  the  purposes  of  a  wilL  Hence, 
if  tho  disposition  of  his  property  made  by  a  husband  is  absolute,  reserying 
ao  lii^t  to  himself,  it  is  good  as  against  his  wife,  though  made  to  defeat  her 
rights  thsrain,  after  his  death:  CatReron  t.  Camer<m,  10  Smedes  &  M.  394; 
Llgikf^bci  t.  Coigim.  6  Mnnf.  42;  Stewart  t.  Stewart,  5  Conn.  317;  Hobnes  t. 
Ookmrn^  8  Paige,  363;  Dunnock  v.  Dunnock,  3  Md.  Ch.  140;  Straai  v.  O^NeU, 
•4  Mow  <{8;  Poe  t.  Browmigg,  55  Tex.  133;  Oraruan  t.  Oranaon,  4  Mich.  230; 
BkharfUT.  Richards,  11  Humph.  429;  Padfield  t.  Padfield,  78  IIL  16;  SafMom 
▼•  Annsoa,  67  Iowa,  253;  Blbnaker  ▼.  Blhnaloer,  4  Watts,  89-91;  Prkigk  T. 
Plrimgk^  09  Pa  8t  281;  Dickerstm's  Appeal,  115  Fa  St.  199. 

Under  tho  common-law  rule,  a  man  who  is  atU  Juris  tLndecnnpoe  mentU  may 
give  away  all  his  personal  property,  so  as  to  become  himself  and  leave  his 
wife  and  children  penniless.  His  wife  and  children  have  no  legal  right  to 
any  part  of  his  personalty,  and  no  fraud  can  be  predicated  of  any  act  of  his 
to  deprivo  them  of  the  succession:  Pringle  ▼.  Prts^  59  Pa  St.  281.  In 
McLaughlin  v.  McLaughlin,  16  Ma  242;  the  court  said:  "Our  statute  only 
endows  the  widow  of  personalty  belonging  to  the  husband  at  the  time  of  his 
death.  Honce  any  disposition  he  may  make  of  his  ohatteb  during  his  life — 
a  gift^  or  any  disposition — to  prerent  ths  wife's  dower  attaching,  if  mads 
during  his  life,  will  defeat  the  dowsr.* 

A  wife  has  no  vested  interest  in  the  personal  estate  ef  hsr  husband.  Thero* 
fore,  an  absolute  and  irrevocable^  though  Toluntafy,  deed  thereof^  executed 
by  him  to  his  children  by  the  present  or  a  former  marriage^  eaanot  bo  eoa» 
aidered  a  fraud  on  his  wife's  rights^  nor  will  it  be  set  aside  at  hsr  instanoes 
Oammm  ▼.  Camarom,  10  Smedes  k  IC  B94;  lAf^iMr.  Mffkk^  5  Hunt  48| 
StewoH  T.  Stewart,  5  Conn.  81ft. 

In  diseuasing  a  deed  of  gift  made  hf  s  fatli«  to  Ui  shUdrsD,  ths  ooiir\ 
hi  PadJSeld  ir.  Padjield,  IS  JXl  18i  saidt  «'HefS  thsfs  was  a  final  dispesitioa 
ef  the  property.  It  was  irrsvooaUy  distribnted  asMmg  his  ehUdrsa  ss  sa 
adYanoement,  and  he  reserved  no  interest^  present  or  ultintate»  la  ths  prop* 
*rty;  and  the  common  law  has  always  reoogniaed  tiie  lif^t  of  a  lather  ts 
dvanoe  his  children,  when  and  aa  he  might  ehooss^  without  limit  ss  ts 
time  or  amount;  and  natural  love  and  affBotion  have  always  hsen  held  s  snfll* 
aient  consideration  to  anpport  such  gifts  when  ezeented;  and  this  followed 
from  the  undoubted  right  that  all  men  possessed,  *-  the  power  of  selling  or 
disposing  of  their  property  aa  they  choose.  It  ii  true  that^  where  a  husband 
still  retained  the  right  to  control  the  property,  and  resums  the  same  at 
pleasure,  such  a  gift  was  held  to  be  a  fraud  on  the  righta  of  his  wifa  But 
there  the  transfer  was  only  colorable,  the  title  still  being  in  the  husband, 
and  being  thus  entitled,  the  wife  could  claim  and  reooTor  her  share  on  ths 
death  of  the  hosband.  In  such  case  the  husband  still  remained  the  owner, 
notwithstanding  the  apparent  sale,  and  hence  the  wife  was  entitled  to  shars 
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in  mdi  property,  m  in  maj  atlMr.  Hm  iteteto  glw  Imt  *  rigM  to  9mm 
tiiirdol  the  pMtoMl  eatats  Mmed  bf  hw  hwbana  •»  tbe  iioM  of  Ms  destliw 
after  tiM  paymwt  of  hb  d^te»  ia  «mm  b»  ^Bm  intestete.  Henee^  whea 
tbe  auk  i«  oalj colorable^  md  the  proporty  imiy  ba  nsnmed  Ijthe hnabaad. 
and  he  thas  dies  the  owner,  tbo  wife  bm^  participato  In  ito  dieiribatacxii.'' 

In  the  absenoe  of  atatate  to  the  contrary,  the  husband  who  owne  pereoaal 
property  may,  as  agamst  all  except  oreditora^  make  aach  diapositioB  thereof 
as  he  pleases,  eitiier  by  will  or  otherwise,  and  he  eannoi  therefore  commit 
a  frand  npon  bis  wife  and  ehildren  by  disposing  of  it^  to  take  eftet  after 
bis  death,  in  any  manner  he  may  think  proper:  Hoimea  r,  Hohnes^  3Pa%a^ 
862. 

It  was  decided  in  Cranmm  ▼.  CVtmiVfi,  4  Mieh.  230,  that  a  wife  eaanot  dafai 
her  distribatiTO  share  of  her  deceased  hnsband's  personal  property,  wirfoh  ha 
has  transferred  by  bill  of  sale,  and  delrrered  shortly  before  his  death;  sal 
the  reason  given  was,  that  the  delivery,  whether  the  transaettoa  was  a  gift  er 
a  sale  for  a  oonsideration,  oonsnmmated  the  transaetion,  and  rendered  It  valii. 
The  better  mle  wonld  seem  te  be,  however,  that  where  a  hnsbaad  umkas 
such  disposition  of  his  personalty  daring  his  last  sickness^  and  in  anticipa- 
tion of  death,  with  the  purpose  of  defrauding  the  widow  of  her  dower,  afae 
is  entitled  in  equity  to  set  aside  such  frandalent  disposition,  in  so  tar  aa  II 
affects  her  rights,  and  to  charge  the  grantee  or  donee  with  a  tmst  in  her 
favor,  and  to  require  him  to  make  good  to  her  that  which  she  wonld  have 
received  ont  of  the  proper^  which  the  hnsband  has  transferred,  aa  If  no 
each  transfer  had  been  made:  SliraoA  v.  0*NeUt  84  Ma  68;  citing  and  appzor- 
Dam  V.  Da»i9,  6  Mo.  183;  Tudterw.  Tucker,  29  Mo.  850;  82  Mo.  464. 

In  Stom  V.  Sione,  18  Mo.  389,  it  was  said:  "Althoagh  dower  n  given  in 
persona]  estate  by  oar  statate,  yet  it  vpae  not  thereby  intended  to  restrain 
the  hneband's  absolato  eontrol  of  it  daring  his  life,  —  to  give  and  dispose  af 
it  as  he  wills,  —  provided  it  is  not  doae  in  expectation  of  death,  witii  a  view 
to  defeat  the  widow's  dower.  The  hnsband  may  do  as  he  pleases  with  Ua 
personal  pruperty,  sobjeet  to  this  rastrieiion.  After  the  enjoyment  of  hia 
property  in  the  moat  absolato  manner  daring  almost  his  entire  life^  tho  Iott 
will  not  permit  him,  at  the  approaoh  of  death,  and  with  a  view  to  defeat  hia 
wife's  right  of  dower,  to  give  it  away."  8o  if  tiie  transfer  is  a  mere  dsflus 
er  ooatrivaaoa  Vy  wluch  the  husband,  not  parting  with  the  absolute  eoairal 
and  dominion  over  the  property  during  his  life,  sselcs  at  Us  death  to  dte* 
priva  his  widow  of  her  share  of  his  peiaenalty ,  it  will  ha  ineibetaal  aa  rtgninit 
har:  Haaaodl  ▼.  Dtmnodt,  »  Md.  Oh.  140|  McOmr.  M^Oee,  4  Ired.  lOSf 
LktkUmw.  UttUtm  1  Dev.itmSf?.  The  praprie^r  of  applying  tha  pifail* 
pies  of  the  eomaioa  law  herelabefers  slstsd  to  aea(Viyaoess  and  ottsr  tna»i 
isra  made,  wheia  il  does  nsi  eontrol  tha  property  tighte  of  hasbaad  aad  wtti^ 
aa  where  the  law  af  eeoinoa  er  cemmanity  preperty  hss  been  adopted  is 
■Mre  than  faestiooabla.  Theoretioally  at  laasti  ia  OUifomia  and  ssfiial 
ether  statee,  all  property  aoqairsd  hf  the  spoases^  er  either  el  thes^  alter 
their  marriage,  anises  by  gift,  devise^  or  desosnl^  is  their  eommon  piopeiiy, 
the  husband,  however,  being  by  law  constitoted  the  agent  or  manager,  sad 
havings  therefore^  power,  witboot  the  assent  of  his  wife^  to  purchase^  sell, 
and  transfer  any  of  the  commnaity  assets.  Very  recently,  in  Odifomia,  the 
power  of  husbands  to  make  gifts  of  the  community  property  without  the 
assent  of  their  wires  has  been  denied  by  statute.  Before  the  enactment  el 
this  statote,  the  husband's  power  to  make  transfers  in  frand  of  his  wife's  in- 
tereato  was  considered  ou  several  oecasions.    In  Lord  v.  Bough,  43  CaL  SSI" 
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i85,  the  court  said  tlwt  *'a  dead  of  gift  of  a  portion  of  the  oomaoa  property 
by  the  hasband  is  not  void  per  je.  If  the  gift  be  made  with  the  intent  of 
defeating  the  claims  of  the  wife  in  the  oommon  property,  the  traneaotkMi 
would  be  tainted  with  frand.  In  the  abeence  of  sach  fraudulent  intent,  a  toU 
•ntaiy  diipoeition  of  a  portion  of  the  property,  reasonable  in  reference  to  the 
whole  amount,  is  authorized  by  the  statute,  which  gives  to  the  husband  the 
absolute  power  of  disposition  of  the  common  property  as  of  his  own  separate 
estate.  This  doctrine  was  recognized,  although  not  expressly  decided,  in 
the  cases  of  Smith  ▼.  Smith,  12  Cal.  225;  73  Am.  Dea  533;  and  Peek  v.  Brum' 
magim,  31  Cal.  446;  89  Am.  Dec  195." 

In  the  case  of  Oreiner  v.  QreSner,  68  CaL  115,  a  wife  sued  her  husband, 
nUeging  that  during  their  coverture  they  had  acquired  a  large  amount  of 
•onimoa  property,  mnoh  of  which  eonsisted  of  money;  that  be  had  lent 
portions  therec^,  taking  as  secnrifey  therefor  certain  notes  and  mortgages; 
tkftt  with  intent  to  cheat  and  defraud  her  of  her  rights  in  these  notes  and 
■nrtgagns,  he  transferred  them  without  consideration  to  certain  other  per- 
nsast  who  were  defendants  in  the  action,  and  who  agreed  to  claim  them  as 
gifti^  bat  nevertheless  to  hold  them  in  seoret  trust  for  the  husband,  and  to 
«oUeei  and  pay  to  him  the  proceeds  thereof;  that  the  defendants  to  whom 
these  transfers  wsre  made  threaten  and  intend  to  dispose  of  the  property 
tennsfened  for  the  pnrpoee  of  cheating  and  defrauding  the  plaintifil  When 
the  case  came  np  for  trial,  the  court,  upon  motion  of  the  defendants,  ez* 
dnded  all  testimony  in  support  of  the  complaint,  on  the  ground  that  it  did 
ttii  state  facts  sufBeient  to  constitute  a  cause  of  action.  The  majority  of  the 
appellate  court  concurred  in  views  of  the  trial  court,  so  far  as  it  applied  to 
the  allegations  of  the  complaint  respecting  the  disposal  of  the  community 
property,  though  the  judgment  was  reversed,  because  the  complaint  con* 
tained  some  allegations  respecting  the  disposition  of  some  separate  property 
of  the  wife  under  which  the  court  thought  her  entitled  to  some  relief.  The 
oomplai at  was  criticised  in  the  opinion  of  the  eourt  as  not  showing  that  the 
timnafers  asMuled  were  neoeesarily  in  fraud  of  the  wife,  yet  it  proceeded 
farther,  and  indicated  that  though  the  complaint  had  been  more  complete 
in  this  respect,  yet  the  wife,  if  at  any  time  entitled  to  maintain  an  action 
on  account  of  transfers  made  to  defraud  her,  could  never  do  so  prior  to 
this  dissolution  of  the  marriage,  by  death  or  otherwise;  but  the  court 
farther  said:  *'It  may  be  that  the  interest  of  the  wifn  is  iofficient  while 
Hm  oorertnrs  existi^  on  a  aomplaint  properly  frmmed,  of  the  character  of  n 
bill  quia  itrntt  to  proeore  an  injunotion  to  restrain  the  hnsband  from  car- 
lying  ont  a  threntened  fraudulent  transfer  of  snob  property  whibh  would 
Msnlt  in  loss  to  her,  or  to  compel  the  fraudulent  dcmoe  or  grantee  of  snob 
proper^  witti  noties  cf  tih«  frnndnlent  intent  to  give  seonrity  to  satisfy  any 
didai  wbieh  sba  nay  bo  fovnd  to  hava  to  it  on  the  settlmnent  of  the  aflain 
of  tba  oomnrantfy  when  the  auucriaga  tie  has  been  dissolved.  Probably  such 
an  action  would  be  maintainable  by  the  wife:  Nance  v.  Okm^  16  Ala.  1S9| 
l^fde  T.  Tcyfer,  17  Ala.  275.  But  it  is  unnecessary  to  deoide  this  question 
In  this  ease.  We  are  satisfied  that  she  oan  maintain  no  aneh  aotion  in  re- 
gard to  the  oonunon  property  as  attempted  herein.** 

The  better  rule,  however,  it  seems  to  us,  is  that  announced  in  Bitter  ▼• 
Menge^  21  La.  Ann.  218,  where  it  was  decided  that  the  power  of  the  hus- 
band to  dispose  of  the  community  property  is  limited  to  sales  for  value. 
He  cannot  give  it  away.  And  the  rale  heretofore  announced  in  California. 
ia  changed  by  a  statute  enacted  March  81, 1891  (Stats.  1891,  p.  425),  provid 
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ing  that  the  husband  **  cannot  make  a  gift  of  such  eommanity  property,  or 
oonrey  the  same,  without  a  Talaable  consideration,  unless  the  wife,  in  writ- 
ing, consents  thereta" 

The  subject  of  transfers  of  property  generally  by  the  husband  in  fraud 
of  the  wife  is  treated  at  length  in  the  note  appended  to  Thaifer  t.  Tkaifet 
SO  Am.  Dec.  218. 


LiNDBBMAN   t;.    PoMKROT. 

(143  PSNireTLTAIlIA  BtATU,  Ukl 

BTATtm  Of  LmiTATiovs  —  Niw  Pbombi  — AoBsnaorr  io 

Where  a  debtor  daims  •■  over-payment  to  his  ereditor  hf  nMwkm,  fa  • 
transaction  ocoorring  eighteen  years  before,  and  dedam  that  b» 
hare  an  account  stated  between  them  hf  a  third  pwt^t  wherenpon 
ereditor,  denying  the  0Ter>payment,  states  that  he  woald  «  **llsf  *] 
■uch  third  party  examine  the  aocoont  as  any  00%  and  thai  if  ba 
the  original  debtor  anything,  he  would  pay  l^ni»  raeh  ooiiditiaail 
promise  by  the  creditor  is  insufficient  as  a  submiisk»  to  arbitimtiOB,  «r 
as  a  compromise  of  disputed  rights,  or  as  an  acknowledgmeni  «C  Ib» 
debtedness  sufficient  to  toll  the  bar  of  the  statate  «f 


WiUiam  T.  Davie$,  H.  N.  WiUiami,  L.  M.  HaU,  E.  B. 

iona,  and  AU>ert  Morgatij  for  the  appellant 

Delo$  Rockwelij  /•  T.  McCoHom^  and  A.  O.  Fanning^  tar  the 

appellee, 

Mitchell,  J.  We  gather  from  the  opinion  of  the  leained 
judge  below,  on  the  motion  for  a  new  trial,  thai  his  matored 
view  was  that  there  was  no  sufficient  evidence  totoll  the  bar 
of  the  statute,  and  that  the  jury  should  have  been  directed  to 
find  for  the  defendant.  He,  however,  allowed  the  verdict  to 
stand,  on  the  ground  that  the  case,  whichever  waj  decided, 
would  probably  come  to  this  court  for  final  determination, 
and  that  if  the  judgment  he  entered  was  wrong,  we  could  set  it 
right  without  the  expense  of  another  trial.  We  can  hardly 
commend  the  practice  of  entering  judgment  against  the 
judge's  own  view  of  the  law,  and  putting  the  additional  labor 
upon  us,  for  the  mere  purpose  of  saving  the  plaintiff 's  pocket. 
Litigation  is  too  cheap  in  this  commonwealth,  for  courts  to  be 
tender  about  calling  upon  those  who  indulge  in  it  to  pay  for 
it.  But  the  careful  review  by  the  testimony  by  the  learned 
judge  has  greatly  facilitated  onr  labor,  and  saves  ns  the  ne- 
cessity for  doing  more  than  applying  the  law  to  the  case  at 
stated  by  him. 

The  presumption  was  strongly  against  the  plaintiff.  He 
was  the  original  debtor,  and  by  his  version  be  had  owrpaidi 
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not  by  one  erroneous  payment,  but  by  several.  He  waited 
eighteen  years,  and  then  made  his  claim  upon  the  alleged 
mistake.  According  to  plaintiff's  own  testimony,  appellant 
denied  that  there  was  any  mistake;  insisted  that  the  plaintiff 
still  owed  him  a  small  balance;  that  he  knew  it  was  rigbt, 
and  there  was  no  necessity  to  refigure  it;  refused  to  name  a 
man  to  go  over  the  calculations;  and  when  finally  told  that 
plaintiff  would  have  it  done  any  way,  and  by  Hoffman,  said 
he  would  as  lief  Hoffman  would  do  it  as  any  one.  Then 
plaintiff,  according  to  his  own  account,  said:  '*If  Hofltaian 
does  this,  if  I  owe  you  anything,  I  will  pay  you;  and  if  yon 
owe  me  anything,  you  will  pay  me.  *  Yes,  sir,'  said  he  (ap- 
pellant). *If  you  owe  me  anything,  you  must  pay  me;  and 
if  I  owe  you,  I  will  pay  you.' ''  It  is  on  this  promise,  if  at  all, 
that  plaintiff  must  sustain  his  recovery. 

It  is  clear,  in  the  first  place,  that  this  was  not  an  agreement 
of  submission  to  arbitration,  or  compromise  of  disputed  rights. 
Defendant  did  not  admit  that  plaintiff  had  ever  had  any  clainii 
and  if  he  had  it  was  barred  three  times  over.  There  was  no 
element  of  reference  or  compromise  in  it,  for  Hoffman  was  not 
to  do  anything  for  defendant,  to  hear  any  evidence  on  his  be- 
half, or  to  take  any  action  that  would  bind  him.  The  most 
that  can  be  made  out  of  defendant's  language  is  an  impatient, 
indifferent  acquiescence  that  if  a  recalculation  was  to  be 
made,  he  would  as  lief  Hoffman  should  do  it  as  any  one,  but 
without  the  slightest  assent  to  be  bound  by  the  result. 

As  a  promise  to  pay,  it  was  equally  unavailing,  for  it  was 
olearly  conditional.  There  was  no  acknowledgment  of  a  debt, 
bnt  on  the  contrary,  a  strenuous  and  reiterated  denial.  Nor 
was  there  any  such  acknowledgment  after  Hoffman's  calcu« 
lation  was  submitted  to  defendant.  What  he  then  said  was, 
at  most,  an  assent  to  the  correctness  of  Hoffman's  figures,  but 
coupled  at  the  same  time  with  a  reiteration  of  the  denial  of 
any  debt,  and  an  explanation  that  Hoffman  was  mistaken, 
because  he  had  counted  a  receipt  as  for  cash  when  it  was 
only  for  a  note.  On  plaintiff's  own  account,  there  never  was 
any  admission  by  defendant  of  a  debt,  and  such  promise  as 
there  was  did  not  name  any  certain  amount,  and  was  merely 
a  conditional  promise  to  pay  **  if  I  owe  you."  Under  all  our 
eases,  this  is  not  sufficient.  In  Emtrson  v.  Miller^  27  Pa.  St. 
278,  the  promise  was,  '*he  would  fix  it,  or  settle  it";  in 
Weaver  ▼.  Weaver^  M  Pa.  St  152,  and  MeCleUand  y.  WeH,  69 
Pa.  €t  487,  **  I  agree  to  settle  with  him  for  above  balance," 
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and  '^  I  agree  to  settle  this  bill ";  in  HarhoU  v.  KwrUz^  16  Pa. 
St.  210, ''  would  settle  and  pay  all  he  owed  him  ";  in  MiUer  t» 
Baichin^,  88  Pa.  St.  856,  24  Am.  Bdp.  187,  ''After  he  ia  paid,  I 
will  pay  you  all  I  owe  you  ";  in  Landu  y.  Both,  109  Pa.  St.  621^ 
68  Am.  Repw  747,  ''We  will  pay  you  every  dollar/'  and,  ''Yw, 
we  will  pay  you'';  and  in  Lowrey  r.  BMmon^  141  Pa.  St.  189, 
''  I  will  pay  him  when  I  get  ready."  In  each  oasoi  the  wimla 
used  were  held  insufficient  to  toll  <he  bar  of  the  ttaiate,  al- 
though in  sereral  of  them  the  words  quoted  wwe  in  writing 
and  might  therefore  be.oouBidered  as  intended  lor  a  mon 
formal  and  definite  acknowledgment  than  if  they  had  been 
used  in  mere  oonyersation.  The  present  ease  ia  no  atmnger 
than  any  of  those  cited,  and  not  nearly  so  atroog  aa  Miiia  ef 
them.  It  must  go  into  the  same  dass. 
Judgment  reversed.  

LiMTTATioirs  ov  AonoiTS.  ~  A«  to  what  Mknowledgm«al  ea  the  pwl  of  a 
debtor  will  remove  the  bar  of  the  statute  of  limitatione,  see  note  to  LcuuBs 
T.  Roth,  68  Am.  Rep.  749-761;  note  to  Bhocteg  r.  Mm,  S5  Am.  Rep.  197, 
196;  note  to  Allen  v.  CoiUm,  86  Am.  Rep.  417^90;  note  to  JTorMi  t.  Sk^ 
hard,  40  Am.  Rep.  160-162;  Siate  t.  Fkm,  98  Ma  632;  14  Am.  St.  Rep.  664^ 
and  note.  An  nnqaalified  promise  or  acknowledgment,  admitting  a  jnst  in^ 
debtedness,  will  remove  the  bar  of  the  statute  of  limitations:  Krueger  T« 
Krueger,  76  Tex.  178;  Pickering  r.  Fiink,  62  N.  H.  942;  Chrtna  t.  Limn,  79 
Ga.  701;  and  the  same  is  tme  of  a  eondhiettal  pNmise^  when  he  wIm  relies 
npon  sndi  promise  to  avoid  the  statute  shows  that  the  eoatiugency  coafnm^ 
plated  by  the  promise  has  ooouired:  Opp  t.  Waek,  62  Ark.  288.  Rut  ia 
School  Diatriet  T.  Orwner,  62  Ark.  454,  the  court  decided  that  a  written  ao- 
knowledgment,  embracing  a  qualification  which  rebuts  the  inference  of  aa 
anoonditional  promise  to  pay,  is  insufficient  to  fix  a  new  period  of  Koiita- 
tion.  A  letter  written  in  reply  to  a  demand  npon  a  debtor  ler  payDMD% 
stating  that  the  matter  would  receive  the  debtor's  earliest  and  best  attei^ 
tion,  is  evidence  tending  to  show  an  acknowledgment  of  a  debt  barred  by  tha 
statute:  Cole  t.  Putnam,  62  N.  fl.  616.  A  debtor's  indorsement  upon  aa 
aeoount  presented  to  him  in  these  words:  ''On  my  reiuia  from  New  Tor^ 
I  will  settle  the  above  aeoount  with  P.  Tngi^e  parsoaa^fy"  takea  ia  aoue^ 
tion  with  his  sobsequent  indorsementi  "This  agrsement  renewed  this  day,"* 
is  sufficient  to  take  the  account  out  of  the  operation  of  the  statute:  TnggU  v. 
Minor,  76  CaL  96.  "Credit  this  on  my  note.  ....  I  will  be  down  soon  Id 
pay  the  balance,"  is  good  as  an  acknowledgment^  sad  eztrinaie  svidsaee  nuif 
be  receiTed  to  identify  the  debt  aeknowledgedt  H^0in  ▼.  Dnmd,  67  Miss. 
622;  Oppv.  Wads,  62  Ark.  288.  Alluding,  in  a  letter,  to  "  thees  old  ades^"^ 
the  words  ** Ton  shall  have  every  cent  that  is  due  on  them"  is  not  saoh  aa 
acknowledgment  of  a  just  indebtedness  as  will  removn  lbs  bar  «f  ttia  sta^ 
alt:  StoulT.  MartkeUl,  76 lowi.  498. 
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Farquhar  V.  MoAlbvt, 

{142  Pbnmbtlyakia  Stats,  288.] 

OoHDTiioirAL  Saul  ~  A  oontraot  termed  a  '*1eue,**  by  whloli  ths  owner  of 
cbatieb  agrees  to  deliver  them  to  one  who  agrees  to  pay  a  gross  sum  as 
"hire,"  the  title  to  remam  in  the  * 'lessor"  notil  the  entire  "hiro"  is 
paid,  but  wbich  eonteiaa  no  express  stipulation  for  the  return  of  the 
property  at  the  end  of  the  term,  is  a  conditional  sal^  and  not  a  bail- 
ment, and  renders  tiie  property  subject  to  an  execution  in  fa^or  of  the 
lessee's  creditors.' 

Feigned  issue  to  try  the  title  to  chattels  levied  upon  as  the 
property  of  one  Hamer,  upon  an  execution  issued  in  favor  of 
one  McAIevy.  At  the  trial,  the  plaintiff  proved  the  delivery 
of  the  chattels,  consisting  of  a  saw-mill  engine  and  boiler  to 
said  Hamer,  under  a  written  order  duly  signed  by  him. 
Plaintiff  then  introduced  in  evidence  the  following  instru- 
ment, termed  a  lease:  — 

^  LSASI. 

'*This  is  to  certify  that  Solomon  Hamer,  of  Petersburg, 
Pennsylvania,  has  this  day  hired  from  A*  B.  Farquhar,  of 
York,  Pennsylvania,  twenty  to  twenty-five  horse  Ajax  engine, 

on  Cornish  boiler  and  wheels,  No.  2  saw-mill, valued  at 

$1|536,  upon  which have  paid  $ advance  hire,  and 

I  do  hereby  promise  and  agree  to  pay  to  him  the  further  sum 
of  $1,500,  as  follows:  $750  in  six  months,  $750  in  twelve 
months,  all  with  six  per  cent  interest,  as  hire,  in  advance,  for 
the  use  of  said  machinery,  so  long  as  I  shall  retain  it  Said 
lure  as  aforesaid  to  be  paid  on  the  days  and  times  aforesaid 
until  the  sum  of  $1,536  is  paid.  I  also  agree  that  if  any  in- 
stallments of  hire  as  aforesaid  is  not  paid  when  due,  or  within 
three  days  thereafter,  the  said  A.  B.  Farquhar,  or  his  agents, 
can,  without  notice  or  process  of  law,  take  said  machinery 
as  above  deecribed  away  from  my  premises,  without  commit- 
ting trespass  or  other  violation  of  law,  and  I  to  forfeit  the 
amount  previously  paid  as  hire;  and  I  further  agree  to  take 
good  care  of  said  machinery,  and  not  to  underlet,  remove,  or 
permit  its  removal  from  my  premises  without  the  written  con- 
sent  of  said  A*  B.  Farquhar. 

**  In  the  event  of  my  failure  to  comply  with  any  of  the 
above  conditions,  then  the  hire  paid  to  be  forfeited;  but  when 
I  have  fully  complied  with  the  conditions  of  the  above  agree- 
ment, then  I  am  to  have  the  privilege  of  buying  said  ma- 
ofainery  from  the  said  A.  B.  Farquhar,  upon  my  paying  to 
him  the  sum  of  one  dollar  on  the  first  day  of  December,  1888, 
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otiierwise  the  title  to  Baid  machinery  to  remain  in  the  aaid 

A.  B.  Farquhar,  as  aforesaid. 

•*  Witness  my  hand  and  seal day  of 188-% 

« [Seal] 

" [Seal] 

'^  Solomon  HAMm.''    [Seal] 

The  plaintiff  also  put  in  evidence  two  judgment  exemption 
notes  for  $750  each,  executed  by  Hamer  to  him,  on  which 
$735.58  had  been  paid  under  the  terms  of  the ''  lease."  Plain- 
tiff also  introduced  in  evidence  three  letters  concerning  nego- 
tiations for  the  lease  of  the  property.  These  letters  were 
admitted,  over  the  objection  that  they  were  written  prior  to 
the  execution  of  the  '^  lease,"  and  were  merged  therein.  Judg- 
ment for  defendant,  and  plaintiff  appealed. 

H.  H.  Watte,  for  the  appellant. 

W.  McK.  WiUiarMOfi^  for  the  appellee. 

Per  CuBiAM.  We  need  not  discuss  the  admissibility  of 
the  letters  referred  to  in  the  second  assignment  of  error.  If 
we  concede  they  were  improperly  received  in  evidence,  they 
did  the  plaintiff  no  harm.  The  learned  judge  below  ruled 
the  case  upon  the  construction  of  the  article  of  agreement^ 
and  not  upon  the  letters.  He  held  that  the  paper  called  a 
leaee,  by  which  Solomon  Hamer  agreed  to  hire  the  engine 
und  boiler  from  A.  B.  Farquhar,  the  plaintiff,  was  a  condi- 
tional sale,  and  subjected  them  to  execution  and  sale  on  the 
part  of  Hamer's  creditors.  The  construction  of  this  paper 
was  a  question  of  law  for  the  court,  and  the  learned  judge 
ruled  it  correctly.  It  is  true,  it  was  claimed  to  be  a  lease,  and 
the  transaction  a  bailment,  but  it  was- not  even  so  in  form. 
It  lacked  the  essential  feature  of  a  bailment,  vii.,  a  stipula- 
tion  for  a  return  of  the  property  at  the  end  of  the  term,  in 
which  respect  the  case  differs  from  Rowe  v.  Sharp,  61  Pa.  St. 
26,  where  there  was  an  express  stipulation  for  the  return  to 
the  bailor  of  the  property  at  the  termination  of  the  bailment. 
It  is  of  the  essence  of  a  contract  of  bailment  that  the  article 
bailed  be  returned,  in  its  own  or  some  altered  form,  to  the 
bailor,  so  that  he  may  have  his  own  again:  Benjamin  on 
Sales,  6;  Stephens  v.  Gifford,  187  Pa.  St.  219;  21  Am.  St  Rep. 
868.  Erdow  v.  Klein,  79  Pa.  St  488,  stands  upon  its  own  pecu- 
liar  facts,  and  to  that  extent  is  authority;  but,  as  remarked 
in  Stadtffld  ▼.  Huntsman^  92  Pa.  St  68,  87  Am.  Rep.  661,  we 
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will  not  go  one  step  beyond  it.  The  case  in  hand  comes  di- 
rectly within  the  ruling. of  Stadtfeld  y.  HwiUman^  and  the 
agreement  was  clearly  a  conditional  sale. 

We  notice  that  many  of  the  Pennsylrania  cases  referred  to 
in  the  paper-book  of  the  appellee  are  cited  by  the  name  of  the 
reporter,  in  violation  of  the  rule  of  court.  Had  this  been  ob- 
served upon  the  argument,  the  book  would  have  been  sup- 
pressed. We  regret  to  be  obliged  to  call  the  attention  of  the 
bar  so  frequently  to  the  persistent  violation  of  our  roles  in  re- 
gard to  the  preparation  of  paper-books* 

Judgment  affirmed*  

GoNTRAcra,  CoNSTBUonoH  ov  —  OoNDrnoHAL  Baum.  —  III  flttw  minim 
the  real  character  of  a  contract,  the  courts  always  look  to  its  pupcaes,  father 
than  to  the  name  given  it  by  the  parties;  and  though  the  parties  deaominats 
it  a  lease,  the  court  may  adjadge  it  a  conditional  sale:  FiddHif  §tc  Oik  r» 
Shenandoah  etc  R.  R,  Co.,  86  Va.  I;  19  Am.  St  Rep.  868;  Baldwin  t.  Onm^ 
86K7.679;  Dederidiw.  Woffe,  68  Mibb.  SOO;  ante,  ^  2SZ.  AstowhenaooA^ 
tract  wiU  be  oonatmed  to  be  a  conditional  sale,  and  not  a  Icaes^  bailment^  er 
mortgage,  see  Laiham  ▼.  Sumner,  89  OL  233;  31  Am.  Rep.  79,  and  note  81« 
82;  Chicktring  w.  Bagtrtu,  130  HL  206;  17  Am.  St  Rep.  309,  and  notei  nola 
to  BrH%  w,  Diehl  2  Am.  St  Rep.  711-718;  Peek  r.  Hetm.  127  P^  8t  600| 
14  Am.  St  Rep.  866,  and  nota. 
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snranoe  adjnsters,  u&  making  up  proofs  of  leas,  without  aathority  hi* 
dode  therein  the  amount  of  Ices,  this  alone  will  not  oonstitote  a  waiTsv 
on  the  part  of  the  insnrer  of  a  condition  in  the  policy  that  the  amount 
of  loss  shall  be  ascertained  by  arbitration  before  suit;  bot  if  the  !»• 
surer  receiTcs  snch  proofs  of  Ices,  and  retains  them,  withont  objeotto^ 
then  the  provision  oonoeming  arbiferataoift  will  be  deemed  to  have  hmm 
waived. 

Ivsu RANCH — WAFvn  OV  CoirDiTTOH  AOAiHsr  Ovwa^utwuRAiNm, — yrheii 
insurance  adjnsters  report  the  total  amoant  of  insnranoe,  and  the  pro- 
portionate share  of  the  loss  to  be  paid  by  each  of  seTeral  companies  in- 
terested, this  alone  is  not  a  waiTcr  by  a  company  not  represented  by 
them  of  a  condition  in  the  policy  of  snch  company  limiting  the  amount 
of  insurance;  but  if  such  company  receives  snch  report  showing  ove^ 
insurance,  and  that  it  is  expected  to  pay  its  proportionate  share  of  tha 
adjusted  loss,  and  retains  such  report  without  objection.  It  thereby 
waives  the  protection  of  the  condition  limiting  the  amount  of  insnranoe 
to  be  carried. 

•nsuBANOi  —  Waiyvb  ov  CovBrnoN  oohobrnino  CoMMXNonnifT  ov  A(V 
noN .  —  To  constitute  a  waiver  by  the  company  of  a  condition  in  the 
policy  limiting  the  time  in  which  suit  shall  be  brought  after  los%  the 
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•At  or  deolantioa  raliad  «paD  miut  be  doDB  or  made  daring  the  ma- 
iling of  the  period  of  limitation. 

Ihsurancb  —  Eyidbnoi  ov  Waivxs  of  C&mDiTioif  LnrniNo  Timb  oi 
Action.  —  Letters  written  by  an  inraranoe  oompany  to  its  agents  deny- 
ing KabOitgr  for  a  losa,  but  informing  him  that,  to  avoid  litigation,  the 
oompany  wonld  eetlle  vnder  certun  oonditioDe,  the  coDtente  of  which 
were  not  made  known  to  the  insnxed,  nor  the  eonditions  performed, 
are  not  evidenoe  of  a  waiver  by  the  company  of  a  condition  in  its  policy 
limiting  the  time  within  which  suit  must  be  brought. 

lnfiUBAtioB  —  Bvn>s90B  ov  Valub  of  Goods  *DB9rB07Bi>.  —  Where  the 
receipt  snd  vetantian  >ef  pnxife  of  loes  are  relied  npon  as  an  acqni- 
escence  and  agreement  of  tiie  amount  thereof,  testimony  as  to  the  value 
of  the  goods  destroyed  is  inadmissible. 

Ibsurancb  —  Eyidbmcb  or  Valub  ov  Goods  Dbstrotbd.  —  Where  a  policy 
of  iusurauoe  provides  a  specific  method  of  ascertaining  the  amount  of 
loes,  parol  evidence  as  to  the  value  of  the  goods  destroyed  is  inadmis- 
sible. 

C  S,  McCoiiniek^  for  tbe  appellant. 
Seymour  Z).  BaUj  for  the  appellee. 

Mitchell,  J.  The  6rst  and  second  assignnieTttB  of  error 
raise  the  same  question  as  to  the  effect  of  tbe  entry  of  a  judg- 
ment of  noTi  proM^uifur,  under  the  rule  of  court,  and  the  suV- 
sequent  action  of  the  court  in  striking  it  lyff,  that  was  raisod 
and  decided  in  Everett  v.  Niagara  Ins.  Co.y  142  Pa.  St.  329; 
and  for  the  reasons  there  given  the  assignments  are  not  sus- 
tained. 

This  ease,  like  that,  comes  torn  as  an  alias  9iinnmm8,  but  it 
differs  from  that  in  the  fact  that  the  original  on  which  the 
aKas  was  based  was  not  issued  within  the  stzpulated  period 
of  limitation. 

The  defense  was  the  violation  of  three  separate  conditions 
of  the  policy:  1.  Over-insurance  beyond  the  amount  con- 
sented to  by  the  defendant;  2.  Failure  to  ascertain  the 
amount  of  loss  by  arbitration  before  suit;  and  8.  Failure  to 
bring  suit  within  the  period  limited. 

The  court  below  instructed  the  jury  that,  under  the  evidence, 
the  second  condition  did  not  apply,  and  the  third  and  fourth 
assignments  relate  to  this  instruction.  The  language  of  the 
learned  judge  can  certainly  not  be  sustained.  "  If  this  was 
the  agreement,"  he  says,  "if  plaintiff  proposed  to  accept  five 
thousand  dollars,  and  the  adjusters  agreed  that  that  was  the 
amount  of  damage  sustained,  ....  there  was  no  necessity 
for  having  an  award  of  arbitrators  to  dispose  of  and  fix  that 
which  the  parties  themselves  had  agreed  and  fixed  among 
themselves;  so  that,  in  the  opinion  of  the  court,  that  clause  of 
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Hi*  polioy  doev  not  stand  in-  the  way  of  the  plaintifiTs  right 
to  T9eov%T.'*  But  the-evidence  finis  to  show  that  the  adjust- 
ers- had  any  authority  ta  aet  for  this  defendant  Oood,  the 
aniy  one  eaanrined,  says  distinctly  that  he  did  not  represent 
the  defendant,  and>  a^to  Glongfa,  the  other  adjuster,  ^I  don't 
know  thai;  he*  representied  them  more  than  to  write  up  the 
proofs  of  losSk''  Moreover,  the  papers  prepared  by  the  so- 
called  adjustsrs^  were  ordinary  proofe  of  loss,  prepared  for 
presentation  totheoermpanies;  and  by  the  testimony  of  Good 
there  was  neither  any  agreement  to  pay  nor  any  authority  to 
make  sueh  agreeement,  even  for  the  companies  the  adjusters 
represented;  It  was>  the  duty  of  the  insured,  not  of  the  in- 
surers, to  prepare  the  proois  of  loss;  and-  without  express  au- 
thority shown,  no  action  in  preparing  them  would  in  any  way 
bind  the  insurers*  As  to  this  defendant,  there  was  no  evidence 
of  any  authority  at  all.  There  were  six  companies  concerned 
in  this  loss,  and  the  adjusters  represented  at  least  four  of 
them,  and  this  fact  probably  led  the  learned  judge  into  the 
error.  It  was  in  evidence,  however,  that  a  copy  of  the  proofs 
of  loss  was  received  by  this  defendant,  and  retained,  so  far  as 
appears,  without  objection.  Such  retention  was  evidence  of 
acceptance  by  the  company,  and  as  the  fact  was  uncontra- 
dicted, the  direction  of  the  learned  judge  that  the  condition 
as  to  arbitration  did  not  apply  might  be  sustained  on  this 
ground.  As  he  well  said,  there  was  no  need  of  arbitration  to 
fix  that  which  the  parties  had  fixed  between  themselves. 

The  fifth,  sixth,  and  seventh  assignments  of  error  are  to 
the  submission  to  the  jury  of  the  question  of  waiver  by  the 
conduct  of  the  company,  of  the  conditions  as  to  over-insur- 
ance, and  as  to  time  of  bringing  suit  In  regard  to  the  former, 
the  learned  judge  said:  "There  may  not  be  very  great  diffi- 
eulty  for  the  jury  to  find  that  there  was  a  waiver  of  that  con- 
dition when  the  representatives  of  these  companies  met  for 
the  purpose  of  adjusting  the  loss.  The  agent  of  this  com- 
pany was  aware  that  insurance  had  been  made  to  exceed  the 
four  thousand  five  hundred  dollars."  Unfortunately  for  this 
instruction,  the  evidence,  as  already  noted,  fails  to  show  any 
agency  or  authority  for  this  company  in  either  of  the  adjust- 
ers. It  did  appear,  however,  that  the  proofs  of  loss  received 
by  defendant  contained  a  schedule  of  the  different  companies 
insuring,  the  amounts  of  their  policies,  and  the  proportionate 
payment  due  from  each  on  the  basis  of  an  adjusted  loss  of 
five  thousand  dollars.     On  the  face  of  this  paper,  defendant 
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was  informed  that  the  amount  of  insurance  on  the  goodi 
greatly  exceeded  the  limit  allowed  by  its  policy.  The  sched- 
ule was  also  notice  that  plaintiff  was  claiming  only  a  propor- 
tion of  his  insurance  from  the  other  companies,  in  the  expeo* 
tation  that  defendant  would  also  pay  its  quota.  Silence  as  to 
the  over-insurance,  under  such  circumstances,  might  mislead 
the  plaintiff  into  a  settlement  to  his  disadvantage  with  the 
other  companies,  and  if  it  did  so,  would  justify  the  jury  io 
finding  a  waiver  by  estoppel.  But  the  question  was  not  sub* 
mitted  to  the  jury  on  this  basis,  and  the  ground  on  which  it 
was  submitted  cannot  be  sustained,  for  want  of  evidence. 

In  regard  to  the  time  of  bringing  suit,  the  failure  of  the  evi* 
dence  of  waiver  is  even  more  marked.  The  policy  stipulated 
that  no  suit  should  be  sustainable  unless  commenced  within 
three  months  next  after  the  loss,  and  the  original  writ  in  this 
action  was  not  issued  until  eleven  months  after.  By  the  terras 
of  the  policy  it  was  too  late,  and  the  judge  correctly  so  in* 
structed  the  jury.  But  he  also  instructed  them  that  if  the 
defendant,  after  the  stipulated  time  had  expired,  had  been 
willing  to  pay,  although  denying  its  liability,  they  might  find 
a  waiver.  In  this  there  were  two  serious  errors.  The  acts  to 
constitute  a  waiver  by  implication  must  be  done  during  the 
running  of  the  period  of  limitation,  not  after  it  has  expired 
and  the  rights  of  the  parties  have  become  fixed.  In  Beatty 
V.  Lycoming  etc.  Ins.  Co,^  66  Pa.  St.  9,  5  Am.  Rep.  818,  it  was 
said  by  Sharswood,  J.:  *^To  constitute  a  waiver,  there  should 
be  shown  some  ofiicial  act  or  declaration  by  the  company, 
during  the  currency  of  the  time,  dispensing  with  it, — something 
from  which  thei  assured  might  reasonably  infer  that  the  un- 
derwriters did  not  mean  to  insist  upon  it.  .  •  •  •  After  the 
thirty  days  had  expired  without  any  statement,  nothing  but 
the  express  agreement  of  the  company  could  renew  or  revivify 
the  contract."  See  also  Oovld  v.  DweUing^Kouse  Ins.  Cc^  134 
Pa.  St.  570;  19  Am.  St.  Rep.  717;  and  LanU  v.  Vermont  L. 
Ins.  Co.,  139  Pa.  St.  546;  23  Am.  St.  Rep.  202.  In  National 
Ins.  Co.  V.  Brown^  128  Pa.  St.  386,  it  was  said  by  our  brother 
McCoUum,  'Hhat  it  [the  limitation  against  bringing  suit] 
may  be  defeated  by  conduct  which  constitutes  an  estoppel  or 
waiver,  ....  is  not  denied,  but  there  must  be  evidence  of 
conduct  from  which  an  intention  to  waive  it  can  be  fairly 
inferred,  or  of  an  act  which  ought  in  equity  to  estop  tLe  com* 
pany  from  relying  upon  it."  Applying  this  test  to  the  present 
case,  the  evidence  submitted  by  the  learned  judge  to  the  jury 
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was,  —  1.  The  agreement  of  the  adjusters;  and  2.  Certain  let^ 
ters  written  by  the  company  to  its  agent  in  Lock  Haven.  As 
to  the  first,  it  is  disposed  of  by  the  fact  that  no  authority  from 
this  company  to  the  adjusters  was  shown.  At  to  the  second, 
the  letters  were  from  the  company,  giving  instructions  to  its 
own  agent.  They  expressly  denied  liability,  but  informed 
the  agent  that,  to  avoid  litigation,  the  company  would  settle 
under  certain  conditions.  These  letters  were  not  addressed 
to  the  plaintiff;  nor  is  there  any  evidence  that  their  contents 
were  made  known  to  him,  or  that  any  action  of  his  was  based 
on  them.  There  was  no  element  of  estoppel  in  them,  even  if 
they  had  been  written  during  the  three  months  of  the  limita- 
tion, and  the  weight  of  the  evidence,  in  the  opinion  of  the  court 
below,  was  that  they  were  written  after  the  limitation  had 
expired.  As  evidence  of  intention  to  waive  the  limitation, 
they  were  only  conditional,  and  there  is  no  evidence  the 
conditions  were  complied  with,  and  they  were  only  instructions 
to  their  own  agent,  clearly  revocable  at  any  time  prior  to  being 
made  known  to  and  acted  upon  by  the  plaintiff.  In  any  view, 
they  were  entirely  insufficient  to  permit  the  jury  to  find  a 
waiver  from  them. 

The  eighth  assignment  must  also  be  sustained.  The  evidence 
of  Mary  Sherlock  as  to  the  value  of  the  goods  was  inadmissible. 
If  the  receipt  and  retention  of  the  proofs  of  loss  without  objec- 
tion was  to  be  regarded  as  an  acquiescence  and  agreement  as 
to  the  amount,  then  the  testimony  as  to  the  value  of  the  goods 
was  irrelevant;  and  if  not  to  be  so  regarded,  then  the  policy 
provided  a  specific  way  in  which  the  value  should  be  settled 
before  suit  brought 

It  seems  to  be  doubtful  if  the  plaintiff  can  present  evidence 
to  entitle  him  to  go  to  the  jury  on  the  question  of  waiver  of 
the  time  of  bringing  suit,  but  as  one  of  the  so-called  adjusters, 
Clough,  was  not  examined,  it  is  not  clear  that  plaintiff  may 
not  be  able  to  close  the  gap  by  his  testimony. 

Judgment  reversed,  and  venire  de  novo  awarded. 


InsuBANas— Waiveb  or  CovDinoir  ooKcnBNnio  ABBirsAnov.— Whei^ 
after  loci,  the  iniured  demanda  arbitntioii,  which  is  refnaed,  mieh  refnnl 
eonstitutet  a  waiver  of  arbitration:  OontineiUal  Int.  Co.  v.  WiUon,  45  Kan. 
260;  23  Am.  St.  Rep.  720,  and  note.  The  eondition  for  arbitration  is  waived 
if  the  oompaoy  agrees  with  the  insured  as  to  the  amount  of  the  loss^  and  to 
make  payment  at  once:  Snateden  v.  Ifuuramce  Co.,  122  Pa.  Si,  502. 

iKBVRANOa  —  Condition  gonobrnino  Ck>MMBiiCBiiBNT  or  AcnoN. —  The 
absolute  refusal  of  the  insurer  to  pay  the  loas  in  any  event  is  a  waiver  of  the 
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condition  oonoenriiig  the  time  within  whieh  the  aetioii  imrt  be  braogkt* 
OiZi/bnuci  /m.  C^  ▼.  Oraeeg,  li  CoL  70;  22  Abl  St  Eey.  87«.  Any  direct 
eel  on  the  part  of  the  oompany  whioh  Inlle  the  intared  into  eecarity  until 
the  expiration  of  the  time  in  which  the  action  nuut  be  brought  is  a  waivei 
of  that  condition:  Bannert  ▼.  Pentttyioania  In$.  Co.,  129  Pa.  St.  658;  15  Ank 
St  Rep.  739,  and  note;  InmiramM  0&,  T.  Brodis,  52  Ark.  11.  A  proTinon  i« 
a  policy  of  insoraiice  requiriag  nut  to  be  brooght  witiiin  a  oertaia  time  ia 
waived  by  an  adjustment  of  the  lone,  and  a  new  promise  on  the  part  of  the 
company  upon  which  the  insurer  relies:  Farmen'  tie.  Jut,  Co,  ▼•  CkenuU^  60 
111.  Ill;  99  Am.  Deo.  492;  and  note. 
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Railroads— Oboot  of  WAKHDia  at  Oboisikos.  — The  purpose  of  giring 
warning  before  a  railroad  train  or  engine  comes  to  a  crossing  is  not  only 
to  prevent  persons  from  driving  on  the  track  in  front  of  the  approach- 
ing train  or  engine,  bnt  also  to  give  notice  to  travelen  upon  the  high- 
way, so  that  they  may  not  approach  within  dangerons  proximity  to  the 
train. 

Railroads— Nxqliouict—Failv&b  to  Giyb  Wakniho  at  Chossiitg  — 
pROxncATS  Caubs.  —  When  the  negligence  of  a  railroad  company  in 
failing  to  give  warning  of  the  approach  of  its  engina  to  a  caressing  caases 
tile  driver  of  a  team  on  the  highway,  ezersising  doe  oare,  to  go  npon 
the  traok,  where  he  finds  himself  in  seemingly  imminent  peril  from  the 
approaching  enginci  and,  acting  as  an  ordinarily  prudent  man  would 
have  acted,  he  is  justified  in  dropping  the  lines,  jumping  from  the  wagon, 
and  abandoning  the  team;  and  if  it  then  rans  away  and  is  injmred,  the 
railroad  oompany  is  lialile  hi  daonges  for  the  injury,  becanse  its  ne^- 
gent  act  in  failing  to  give  warning  is  the  natnral,  primary,  and  proxi- 
mate eanse  of  the  injury. 

NiGLioENOK— LiABiLirr  voB  RxsvLTnTo  Injvrt.  —  One  guilty  of  ttegli> 
gence  is  liable  for  whatever  consequences  result  therefrom  without  the 
Intervention  of  some  independent  agency  disoonnected  from  the  primary 
fault,  and  self-operating;  and  this  although  in  advance  the  actual  re- 
sult of  the  primary  negligence  may  have  seemed  improbable. 

Action  to  recover  damages  to  a  horse,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant's  employees  in 
causing  a  team  to  run  away.  Judgment  for  plaintiff  and 
defendant  appeals. 

• 

George  R.  Bedford  and  Andrew  H.  MeOKntoek^  to^  the  ap- 
pellant. 

John  Lynch,  for  the  appellee. 

Clark,  J.  In  the  general  charge,  the  court  instructed  the 
jnry  thnt,  inasmuch  as  it  clearly  appeared  in  the  testimony 
tlie  engineer  had  the  locomotive  in  such  control  that  he  was 
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able  to  stop  at  least  twenty  feet  above  the  erosfiing,  it  could 
not  be  said,  under  the  cireuimtancee  of  this  case,  that  he  was 
ranning  at  a  negligent  rate  of  speed;  and  that  if  the  usual 
warnings  had  been  giTen,  the  engineer  would  be  taken  to  have 
performed  his  full  duty^  in  stopping  the  engine  before  he  ar- 
rired  at  the  crossing. 

But  the  juTj  found  that  no  warning  had  been  given;  that 
the  whistle  was  not  blown,  nor  the  bell  rung;  and  whilst  we 
think  the  weight  of  the  testimony  was  perhaps  to  a  different 
eflect,  the  court  would  not  have  been  justified  in  withdrawing 
that  question  from  the  consideration  of  the  jury.  The  testi- 
mony on  part  of  the  defendant,  it  is  true,  was  positive.  The 
engineer  and  the  fireman,  and  also  .Hopkins,  testified  distinctly 
to  the  fact  that  the  whistle  was  blown,  not  only  at  the  bridge, 
one  thousand  feet,  but  at  the  third  telegraph  pole,  four  hun- 
dred feet,  above  the  crossing.  The  testimony  on  part  of  the 
plaintiff,  however,  was  not  of  a  purely  negative  character. 
Quigley  and  Huench  testify  that  they  did  not  hear  either  the 
whistle  or  the  bell  until  about  the  time  the  lead  horse  was  on 
the  crossing.  They  say  further,  however,  that  as  the  passen- 
ger train  was  about  due,  they  were  giving  particular  attention, 
—  were  listening  for  the  whistle,  —  and  that  if  it  had  been 
blown  they  would  have  heard  it.  Under  these  circumstances, 
their  testimony  is  more  than  merely  negative,  and  therefore 
could  not  be  disregarded.  The  jury  has  found  the  fact,  and 
that  this  failure  to  give  proper  warning,  as  the  engine  ap- 
proached the  crossing,  was  an  act  of  negligence  on  the  part 
of  the  engineer  which  is  to  be  imputed  to  the  company.    * 

The  jury  has  also  found,  upon  competent  testimony  and 
under  proper  instructions,  that  the  driver  of  the  wagon,  before 
attempting  to  cross  the  railroad  track,  stopped  at  a  proper 
place,  and  looked  and  listened  for  the  approach  of  a  train, 
and  did  not  hear  the  engine;  and  that,  having  started  and 
driven  upon  the  trade,  when  he  saw  the  engine  approaching 
as  it  did,  he  acted  as  an  ordinary  prudent  man  would  have 
acted,  in  view  of  all  the  circumstances,  in  jumping  off  the 
wagon  to  avoid  the  peril  which  seemed  imminent,  and  in 
abandoning  the  horses  and  wagon  to  the  probable  conse- 
quences. The  verdict  of  the  jury  involves  the  fact  that  the 
driver  was  not  guiltfy  of  any  negligence  which  contributed  to 
the  injury.  Assuming  this  to  be  so,  what  was  the  proximate 
cause  of  the  injury?  The  purpose  of  giving  a  warning  before 
a  railroad  train  or  locomotive-engine  comes  to  a  crossing,  as 
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the  learned  judge  very  properly  said  in  the  general  charge,  10 
not  only  to  prevent  persons  from  driving  on  the  track  in  front 
of  the  approaching  train  or  engine,  but  also  to  give  notice  to 
travelers  upon  the  highway,  so  that  they  may  not  approach 
within  dangerous  proximity  to  the  train.  The  alleged  neglect 
of  this  duty  caused  the  driver  of  this  wagon  to  go  upon  the 
track,  and  into  the  peril  to  which  he  was  there  seemingly 
exposed.  The  dropping  of  the  lines  and  the  leap  from  the 
wagon,  according  to  the  finding  of  the  jury,  were  such  acts 
as  an  ordinarily  prudent  person  would  have  done  to  extri* 
cate  himself  from  the  threatened  danger;  and  they  may 
therefore  be  said  to  have  been  necessitated  by  the  negligent 
conduct  of  the  company.  ,It  was  the  fright  of  the  horses, 
and  their  abandonment  by  the  driver,  that  caused  the  injury; 
but  these  causes  were  produced  by  the  negligence  of  the  de- 
fendant, who,  without  warning,  ran  the  engine  into  such  dan- 
gerous proximity  to  the  wagon  as  to  produce  this  fright  of  the 
horses,  and  to  oblige  the  defendant,  who  felt  that  he  was  in 
peril,  to  jump  from  the  wagon,  and  let  the  horses  go  without 
control. 

It  might  not,  perhaps,  have  been  foreseen  exactly  how,  or  to 
what  extent,  injury  would  result;  but  the  engineer,  as  we  said 
in  Bunting  v.  Hogsett,  189  Pa.  St.  863,  28  Am.  St.  Rep.  192, 
would  be  held  to  have  foreseen  whatever  consequences  might 
ensue  from  his  negligence  without  the  intervention  of  some 
other  independent  agency;  and  both  his  employer  and  him- 
self would  be  held  for  what  might  in  the  nature  of  things  oc- 
cur in  consequence  of  that  negligence,  although  in  advance 
the  actual  result  might  have  seemed  improbable.  It  is  not 
certainly  known  that  the  lines  were  caught  in  the  wheel.  The 
witnesses  say  that  it  is  ^Hikely''  they  did;  we  do  know  that 
they  were  liable  to  be  caught  in  the  wheels,  and  this  would 
account  for  the  lead  horse  having  been  turned  around,  as 
he  was.  If  the  engineer,  by  his  negligence,  compelled  the 
driver  to  abandon  the  horses,  he  would  be  presumed  to  have 
foreseen  what  was  reasonably  liable  to  occur.  There  was  not 
any  intervening  cause,  disconnected  with  the  primary  fault 
and  self-operating,  shown  to  exist  in  this  case,  to  affect  the 
question  of  the  defendant's  liability.  The  negligent  act  of  the 
engineer  was  the  natural,  primary,  and  proximate  cause  of 
the  injury. 

The  judgment  is  affirmed. 
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Razlboabb— Ddtt  to  Ozvb  Siovau  at  CBoasiNGfl— Nmuobvok.— a 
train  approaching  a  eroding  is  boond  to  gira  dna  warning  of  snoh  approach^ 
and  the  company  ia  chargeable  with  ■aifligcnoe  if  nich  warning  ii  not  given 
at  the  distance  from  the  croning  required  hj  ite  rales:  Browm  ▼•  Texas  eie, 
i?V  Ok*  42  La.  Ann.  360;  21  Am.  St  Rnp  874,  and  note;  McMarshaU  ▼• 
Ckieago  de.  iTy  Ool,  80  Iowa,  757;  20  Am.  St  Rep.  445,  and  extended  note; 
SaJUmore  etc  R.  B.  Oa.  y.  Walbom,  127  Ind.  142;  P^  ▼.  Chkago  etc,  R*y 
Ox.  77  Wis.  247;  Lee  t.  Chieago  eie,  JS'p  Co.,  90  lowa^  173;  Rupard  ▼.  CA^fJo- 
peois  eteL  R.  R.  Ck^,  88  Ey,  280;  Sherfey  t.  JBvaneviUe  etc  R.  R  Co..  121 
Ind.  487;  Orentf  t.  Pac^  Coaei  iTy  Co.»  85  CaL  291;  CAtea^  etc  R^p  Co.  ▼. 
lhm!m^,  129  IlL  133;  /^eA«  t.  CoimMa  efc.  JS.  J?.  Cx,  29  a  0.  303; 
Orumplep  v.  HannSbal  iTy  Ob.»  98  Mo.  84;  8w\/t  t.  Staten  Idand  eie.  R.  R. 
Co.,  128  N.  Y.  646;  Lewie  t.  ^€W  Forifc  eCfi,  A  IS.  Cb..  128  N.  Y.  497;  ilteAi- 
eoi^  etc  B.  R.  Co.  T.  Morgan.  43  Kan.  1;  Raihoag  Co.  ▼.  Johneom,  44  Kan. 
660;  ilMMipofif  cfc.  i^.  i?.  (^  ▼•  Pwmphreg^  72  Md.  82;  fTtOmw  ▼.  8L  LouU 
etc.  R'p  Ca,  101  Mo.  94. 

KBQLioraoi  *-  Pboximati  Oaubb.  —  To  hold  a  party  gnilty  of  negligeaoe. 
the  oanaal  eonneetion  between  the  ne|^genoe  and  the  wrong  mnst  be  nnin- 
terrapted  by  any  ontside  agency:  Omiim  ▼.  Scmereet,  140  Pa.  St.  70;  28  Am. 
fit.  Bop.  220^  and  note;  Ckeevee  ▼•  Jkmiaig.  80  Ga.  115.  The  subject  of 
proximate  and  ramote  cansa  is  tbocoag^  disonwad  in  a  note  to  WkUe  t. 
Oomip,  tt  Am.  Rqpi  167-166. 


Pabkhubbt  v.  Habbowbb. 

U4S  PmnrsTKVAViA  Btats,  4A} 
WiuLt — OowfTBUonox-^OBBinox  Of  LiFB  BsTATB.  -^Whora  a  tsatator 
dsTiaes  land  to  his  son  for  life,  with  remainder  to  his  issue,  if  any  there 
be  at  the  time  of  his  death,  in  fee-simple,  the  issue  of  any  deceased  child 
to  take  the  same  share  and  estate  as  the  parent  would  huTe  been  enti- 
tled to  if  liTing  at  the  death  of  the  said  son,  and  on  failure  of  issue  of 
aaid  son  or  of  his  deceased  child  or  children,  the  land  to  go  to  the  testa* 
tor's  heirs  at  law,  the  son  will  take  only  a  life  estate,  because  the  word 
"issue  "  means  only  those  ehildzen  and  grandchildren  of  the  sen  who  are 
Uring  at  the  time  of  hia  death. 

C.  L.  Peek  and  John  H.  Orvis^  for  the  appellant 

Per  CuBiAM.  The  single  qnestion  here  is,  whether  the 
plaintiff  has,  bj  virtue  of  the  devise  to  him  by  his  father, 
Joel  Parkhnrst,  an  estate  in  fee-simple,  in  the  real  estate  in 
question,  which  he  can  assure  to  the  defendant  bj  deed  of 
special  warranty.  That  portion  of  the  will  of  Joel  Parkhurst 
under  which  this  contention  arises  is  as  follows:  ^'  I  also  give 
and  devise  to  the  said  Benjamin  H.  Parkhurst  ....  the 
Timothy  Coates  farm,  to  have  and  to  hold  the  said  last  three 
lots  of  land  above  described,  with  the  appurtenances,  to  the 
said  Benjamin  H.  Parkhurst  during  the  period  of  his  natural 
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life,  remainder  thereof  to  his  issne,  if  there  be  any  at  the  time 
of  his  decease^  in  fee-aimple»  the  iaaue  of  any  deceased  child 
of  the  said  Benjamin  to  take  ih»  same  iibar»  and  estate  aa  th* 
parent  woald  have  been  entitled  to  if  living  at  the  death  of 
said  Benjamin.  But  on  failure  of  issue  of  said  Benjamin* 
or  of  his  deceased  child  or  children,  at  the  time  of  his  death, 
then  I  direet  that  the  said  real  eatate,  abcyve  devised  to  said 
Benjamin  for  life,  shall  at  &e  tinie  of  his  decease  go  to  and 
vest  in  the  then  heirs  at  law  of  me,  the  said  testator,  in  fee* 
simple,  in  such  shares  as  the  said  heirs  would  be  entitled  to 
under  the  intestate  laws  of  the  state  of  Pennsylvania." 

The  contention  of  the  appellant  is^  that  under  this  will  b« 
took  an  estate-tail,  which  was  enlarged  into  a  fee  by  the  act 
of  1855.  On  the  other  hand,  the  appellee  contends  the  appel- 
lant took  a  life  estate  only.  The  court  below  sustained  the 
latter  proposition. 

It  will  be  seen,  from  a  carefiil  examinatioii  of  the  above 
clause  in  his  will,  that  the  testator  gives  to  bfs  son  Benjamin, 
—  1.  An  estate  for  life;  2.  Remainder  to  his  issue  (if  there  be 
any  at  the  time  of  Benjamin's  decease),  and  to  the  issue  of 
any  deceased  child  of  the  said  Benjamin;  and  3.  Remainder 
to  the  heirs  at  law  of  the  said  testator,  on  failure  of  issue  of 
said  Benjamin,  or  of  his  deceased  child  or  children,  at  the 
time  of  bis  (Benjamin's)  death. 

In  a  will,  the  word  "  issue  "  prima  faeU  means  ''  heirs  of 
the  body,"  and  is  a  word  of  limitation,  and  not  of  purchase, 
unless  there  be  something  on  the  face  of  the  will  to  show  it 
was  intended  to  have  a  less  extended  meaning,  and  to  be 
applied  to  children  only,  or  to  a  particular  class,  or  at  a  par- 
ticular time:  ReinoM  t.  Shirks  119  Pa.  St  118;  Shalters  v. 
Laddf  141  Pa.  St  349.  It  is  therefore  to  be  construed  either 
as  a  word  of  limitation  or  of  purchase,  as  will  best  effectu- 
ate the  intentien  of  the  testator  gathered  from  the  whole 
instrument.  It  is  manifest  from  an  examination  of  this  will 
that  when  the  testator  used  the  word  "  issue,"  he  intended 
children  and  grandchildren  of  his  son  Benjamin.  When  he 
speaks  of  the  '*  failure  of  issue  of  said  Benjamin,  or  of  his  de- 
ceased child  or  children,"  he  refbrs  to  Benjamin's  death  with- 
out leaving  a  child  or  children,  or  the  issue  of  a  child  or 
children,  surviving  him,  the  said  Benjamin.  The  words  'Ms- 
sue"  and  "children  "  are  used  synonymously. 

The  words  "die  without  leaving  issue,"  and  other  expros- 
sions  of  the  snme  import,  standing  alone,  mcnn  an  indefinite 
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failure  of  issue:  Taylor  v.  Taylor^  63  Pa.  St.  481;  8  Ara.  Rep. 
SCj;  iliddUswartfi  t.  Blackmore,  74  Pa.  St.  414.  At  common 
law,  in  the  absence  of  words  making  a  different  intent  ap- 
parent, tbe  establislied  irpfterpretation  of  such  expressions  in 
a  win  is,  Ihwt  they  import  a  general  indefinite  failure  of  isBue, 
and  not  a  failure  at  the  death  of  the  first  taker;  and  such  has 
undoubtedly  been  the  rule  in  this  state  since  Eichelberger  y. 
Barnitz,  9  Watts.  447;  EacJcney  t.  Trac^  137  Ra.  fit  S3.  This 
rule,  however  well  eatahlished,  always  yields  wh^i  a  contrary 
intent  is  clearly  expressed  by  a  testator.  The  language  used 
by  this  testator  leaves  no  room  for  doubt  upon  this  question. 
He  refers,  as  clearly  as  ixngnagt  cam  make  it,  to  a  failure  of 
isBDe  at  the  death  af  ib9  first  taker,  viz^  Jus  son  Benjamin. 
TIm  ^ft  to  tbe  latter  ''during  tiw  |ieriod  of  his  natural  life, 
remainder  io  his  issue,  if  tkere  be  any  at  the  time  of  bis  de- 
cease," and  the  words  ''on  £ulare  of  issue  of  aaid  Benjamin 
or  of  Us  deceased  child  or  children,  at  the  time  of  his  death,^ 
all  contained  in  tbe  same  paragraph,  clearly  refer  to  the 
death  of  Benjamin,  and  not  an  indefinite  failure  of  issue. 

We  have,  then,  a  gift  to  Benjamin  for  life,  remainder  to  his 
children  and  gcaDdcfaildren,  if  any  there  be  at  the  time  of  his 
death;  and  in  case  there  shall  be  neither  living  at  Benjamin's 
death,  then  to  the  heirs  at  law  of  the  testator  as  they  would 
take  under  the  intestate  laws.  Wo  are  of  opinion  the  learned 
jodge  below  was  right  in  holding  that  Benjamin  took  but  a 
life  estate,  and  in  entering  judgment  for  the  defendant  in  tbe 
case  stated. 

Judgment  affirmed*  

WiUA  CoifSTRuenoir  or— Lns  Esvats.  — Where  the  word  *'he{n,*  m 
seed  in  m  will,  is  numifestly  intended  by  the  testator  mm  a  synonym  for 
**  children,**  the  rule  in  Shelley *s  case  oannot  operate  to  defeat  the  testator's 
intention:  Conner  ▼.  Lowe,  124  Ind.  368;  BarnhaH  ▼.  XarMhari,  127  led.  897; 
22  Am.  8t.  Rep.  6$2,  and  note.  Bat  see  CarpMter  t.  Van  OUnder,  l!27  IIU 
42;  II  Am.  81  Rep.  92,  and  note  99-107.  In  Oaukltr  t.  Moran,  66  Mioh. 
161^  where  one  doTised  to  his  daughter  realty,  to  have  and  to  hold  the  same 
during  her  natural  lifci  and  after  her  death  to  her  heirs  and  assigns  for- 
ever, tbe  eeoit  cooetraed  the  devise  to  gif«  tbe  dangfater  a  life  ertate  aolj  ia 
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Westebbebg  v.  Kinzua  Greek  and  Kanb  Rail- 
road Company. 

[142  Pbvnstlyahia  Stati,  €7L] 
OcnfTRiBUTORT  Nboltgenob  OF  Pareut — Injubt  to  CHiLik  — a  parent 
who  loffera  bis  child  of  tender  yean  to  wander  npon  a  imilroad  traok, 
where  it  ia  atrack  and  killed  by  a  railroad  oar,  is  goilty  of  oontribv- 
tory  negligence,  ao  aa  to  bar  a  reooYery,  notwithatanding  the  niigligoiMO 
of  the  railroad  oompany. 

/.  M.  MeClwre  and  EvLgm»  MuUiny  for  the  appellanta. 
/.  Ron  Thomp$on  and  N,  M.  Orr^  for  the  appellee. 

Per  Curiam.  Much  as  we  deplore  the  Bad  accident  by 
which  the  plaintiffs'  two  children  were  killed,  we  cannot  say 
the  court  below  erred  in  entering  a  judgment  of  nonsuit 
The  children  referred  to,  both  of  tender  years,  accompanied 
by  an  elder  sister  of  about  fourteen,  had  been  out  to  the  woods 
to  gather  flowers.  Upon  their  return,  they  were  walking  upon 
the  railroad  track,  when  a  loaded  coal-car,  which  bad  broken 
loose  from  the  train,  came  down  the  road,  struck  the  two 
youiiger  children,  and  inflicted  injuries  of  which  they  died. 

If  we  concede  there  was  negligence  on  the  part  of  the  com- 
pany in  permitting  the  car  to  become  detached  and  run  down 
the  road  without  any  one  to  control  it,  the  fact  remains  that 
the  children  were  walking  upon  the  track,  and  while  they 
could  not  be  charged  with  contributory  negligence  by  reason 
of  their  tender  years,  this  suit  is  brought  by  their  parents,  who 
may  be  properly  so  charged.  A  parent  owes  a  reasonable 
duty  of  protection  to  his  children,  and  cannot  cast  the  whole 
of  that  duty  upon  strangers.  If  he  permits  them,  when  of 
tender  years,  to  wander  off  in  places  of  known  danger,  and 
by  reason  thereof  an  accident  occurs  to  them,  he  has  no  just 
claim  to  make  others  bear  the  consequences  of  his  own  ne- 
glect We  have  a  number  of  cases  in  which  this  principle 
has  been  enforced.  In  Philadelphia  etc.  R.  R.  Co,  t.  JETum- 
mell,  44  Pa.  St  875,  84  Am.  Dec.  457,  it  was  said  that  chil- 
dren of  a  tender  age  cannot  be  upon  a  railroad  track  without 
a  culpable  violation  of  duty  by  their  parents  or  guardians. 
In  PhUadelphia  etc.  R.  R.  Co.  v.  Long,  75  Pa.  St  257,  it  was 
said  by  Agnew,  C.  J.:  *'To  suffer  a  child  to  wander  in  the 
street  has  the  sense  of  permit  If  such  permission  of  suffer- 
ance exist,  it  is  negligence."  To  the  same  point  is  Catdey  v. 
Pittsburg  etc.  iPy  Co.^  95  Pa.  St.  898;  40  Am.  Rep.  664;  and 
see  also  GiUespie  r.  MeOowan,  100  Pa.  St  144;  46  Am.  Rep. 
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865.  Hydraulie  WorU  Co,  v.  Orr,  83  Pa.  St.  332,  was  much 
relied  upon  by  plaintiffs,  but  is  not  in  point.  In  that  case  the 
child  was  injured  by  the  fall  of  a  heavy  platform,  which  when 
not  in  use  rested  in  an  upright  position  against  a  wall,  j^l 
so  evenly  balanced  as  to  fall  down  with  a  slight  touch.  It 
was  designated  as  a  *' dangerous  trap,"  in  the  opinion  of  the 
court  Neither  the  children  nor  their  parents  had  anything 
to  put  them  on  their  guard  against  this  danger.  But  the 
track  of  a  railroad  is  always  a  place  of  danger,  and  is  known 
to  be  such  by  every  one.  Aside  from  this,  Hydraulic  Worls 
Co.  T.  Orr,  as  was  said  in  OUUipie  t.  MeQowan^  tupra^  *'  is 
authority  only  for  its  own  facts." 

It  was  contended,  however,  that  one  of  the  chidren  was 
killed  at  a  crossing,  and  that  as  to  the  one  so  killed  a  dif- 
ferent rule  is  applicable.  We  need  not  discuss  this  proposi* 
tion,  as  the  evidence  for  the  plaintiffs  clearly  shows  that  the 
children  were  walking  upon  the  track,  and  were  killed,  not  at 
a  crossing,  but  between  two  crossings*  We  have  examined 
the  evidence  with  care,  and  it  does  not  sustain  the  plaintiffs' 
contention.  Their  own  witnesses,  who  saw  the  transaction, 
are  clear  upon  this  point  The  only  fact  from  which  a 
contrary  inference  was  sought  to  be  drawn  was  that  some 
blood  was  found  at  or  near  the  crossing.  This  was  not  suf- 
ficient to  overcome  the  clear  proof  of  several  witnesses  for 
the  plaintiffs,  two  of  whom  were  their  own  children.  It  was 
not  enough  to  submit  to  a  jury.  It  was  but  a  tcintiUa^  and 
the  day  is  past  for  allowing  or  sustaining  verdicts  upon  a 
mere  BcintiUa. 

Judgment  affirmed. 

Railboads  ^Rrraor  ov  Pabbihi^  Ksouomci  or  AonoHs  vo  Rioovbb 
poa  Im juiUBS  TO  OB  Dbatb  ov  Childbbh.  —  In  an  action  for  injary  to  an  in* 
tmai  brought  by  a  parent^  the  contribatory  negiigenoe  of  the  parent  it  a  bar 
to  the  aotion:  Weaibrook  ▼.  MobiU  etc  R.  R,  Co,,  66  Min.  660;  14  Am.  St. 
Rep.  687,  and  extended  note.  Neglect  by  parents  to  ezeroiM  pmdenoe  will 
bar  their  reooTery  for  injuries  to  their  ehildreni  0*Flahefig  v.  Uwhm  S^y  €kk, 
46  Mow  70;  100*Ani.  Deo.  843;  Ix^fayelU €te.  IL  Ji.  Co.  ▼.  Htfman,  28  lod. 
287;  92  Am.  Deo.  318,  and  note;  Hooker  t.  Chicago  tU.  B'p  G».»  76  Wis.  642; 
Ckr^Mai  T.  Troy  etc  B.  B,  Co,,  124  N.  Y.  619. 

The  Penneylvania  mle,  bowoTor,  teems  to  be,  that  a  railroad  oompany  is 
■o*  liable  for  negligenoe  resnlting  in  injuries  to  ohildren  who  are  aetoally 
treapasser%  unless  suoh  negligenoe  is  wanton  or  vioious,  whether  the  aotion  is 
brought  for  the  benefit  of  the  ohild  or  his  parents:  MeMuilen  ▼.  Petmtifbnmia 
B.  B.Oo.,192  Pa.  8t  107;  19  Am.  St  Rep.  691,  and  note;  Jgrk  efe.  B'p  Co. 
V.  Sd^mHer,  118  Fa.  St  412;  67  Am.  Rep.  471,  and  eziended  note;  Cauieif  ▼. 
Pkkbmr^  #a  ITy  Ofc,  96  P^  St.  898;  40  Am.  Rep.  664^  and  extended 
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Philadblphia  V.  BiDGB  Aybnub  Bailwat  Go. 

[Ml  TmjamrhrAMiA  Btaxm,  484.] 

Statutes.  —  Titlb  to  Statutb  need  not  be  a  eompUte  index  Id  Hm  pvo- 
▼isions,  bat  tb^  subject  of  tbe  propoeed  legiaUtioa  mnit  be  eo  azprested 
tiierein  m  to  pve  notice  of  its  purpoae  to  tbe  membera  of  the  legialft- 
tore  and  to  otbers  epeciaUy  intereetod. 

8tatutb —  Texls  or  SumMMtmTAL  Acr.  —  When  «  etatnte  «  a  anpplenmrt 
to  a  former  atatate»  tbe  anbjeet  of  wblob  is  aoffieiently  ezpreeaed  in  ite 
title,  while  the  proviaiona  of  the  aupplement  are  germane  to  tbe  aubject 
of  the  original,  the  general  mle  i%  that  the  subject  of  the  aupplement  la 
covered  liy  a  title  which  eontaina  a  apecifio  reference  to  the  original  by 
ita  ittk^  giving  the  date  of  ita  approirai,  aud  dadariag  it  to  be  a  aapple> 
ment  thereto. 

Btatutis.  —  Tttls  to  Statuts  mnat  dearly  expreaa  the  aubjed  or  anb- 
jecta  contained  therein,  otherwise  the  statute  ia  unoonstitutional  and 
▼oid. 

Jmrntsmtm — Hn  Jvbhata.  —  Tbe  leeorery  of  jndgment  for  tazea  pro- 
vided for  by  an  naoonatitstioaal  aftatate  in  an  notion  in  whieb  the  eon* 
atitutionality  of  the  atatute  ia  not  brought  in  qneation  doea  not  estop 
the  party  in  whose  favor  the  judgment  ia  rendered  from  aetting  up  the 
nnconatitutionality  of  the  atatute  in  a  aubaequent  action  between  the 
same  partiea  upon  a  differeat  caaee  of  ao^oa. 

BRonn.  —  CoNSVEnmoiKAUTT  cm  SrAvmn.  ^  Where  a  dty  baa  demanded 
and  received  taxea  ior  aeveral  years  under  an  nnoonati  tu tional  atatute, 
treating  it  aa  if  valid,  it  ia  ertopped  from  olaimlng  additional  tazea  for 
thoae  years  on  the  ground  that  auch  atatute  is  unconatitntionaL 

/.  Howard  QmidM  and  John  Gf«  /oAntofiy  ior  the  appellant. 

Abraham  M.  Beitter  and  ChaHe$  F.  Warvnch^  city  $oUeitor 
for  the  appellee. 

Clark,  J.  It  appears  from  the  case  stated  that  the  Ridge 
Avenue  Passenger  Railway  Corapany  resulted  from  the  mer- 
ger and  consolidation,  under  the  statute,  of  the  Girard  Col- 
lege and  the  Ridge  Avenue  and  Manayunk  passenger  railway 
companies;  the  former  incorporated  under  the  act  of  April 
16, 1858  (P.  L.  300),  and  the  latter  under  the  act  of  March  28, 
1859  (P.  L.  264).  By  the  terms  of  their  respective  charters, 
the  original  companies  were  required,  annually,  to  "pay  into 
the  treasury  of  the  city  of  Philadelphia,  for  the  use  of  the  said 
city,  whenever  the  dividends  shall  exceed  six  per  centum 
per  annum  on  the  capital  stock,  the  sum  of  six  per  cen- 
tum on  tbe  said  dividends  thus  declared."  After  the  consoli- 
dation,  however,  an  act  of  assembly  was  approved  March  8, 
1872  (P.  L.  264),  entitled  '<An  act  relating  to  the  Ridge 
Avenue  Passenger  Railway  Company,"  which  provided  that 
the  said  company  should  pay  annually  into  the  treasury  of 
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tha  dty  of  Philadeljpliia,  ftf  the  use oC  the  said  citj,  "a  tax 
of  §ix  per  ceDtum  upon  so  miKh  of  aoj  dividend  dedared 
which  may  exceed  aix  per  centum  upon  their  taid  capital 
fltockt*'  elo.  It  ia  now  oontended  on  the  part  of  the  city  that 
thia  act  of  1872  was  ki  ocnfliet  with  aectioa  8,  article  11, 
amendmaat  of  1864^  of  the  constitution!  of  this  state,  in  force 
at  the  time  of  its  passage,,  and  that  the  company  therefore 
remains  liable  for  the  greater  tax  imposed  in  the  original 
•harters.  The  company  having  paid  and  the  city  having  re- 
ceived the  taxes  accordini^  to  the  provisione  of  the  act  of 
1872  £or  the  yeara  1880  and  188S^  inclusive,,  this  sctit  is 
hroogihi  to  recover  the  halance  whieh  would  seackaiD  bnpaid 
for  these  years  according  to  tha  rate  fixed  iA  the  oaiginal 
eharters* 

The  provisioa  of  the  constittttioa  waa  as  feUewa:  *'  No  bill 
shall  be  passed  by  the  legislature  coniaiBiag  more  than  one 
aabfeot,^  which  shell  be  clearly  expressed  ia  the  title,  except 
appB^riatkm  bills."  Article  8>  section  8,  of  the  preseat  oanr 
stHotiea  is  precisely  to  the  same  effect;  it  differs  freoft  the 
aoiendment  of  1864  ia  pbrsseology  only. 

Altheagh  it  is  not  aecessacy  that  the  title  to  an  aol  of  a» 
My  should  be  a  complete  index  to  its  provisions^  all  the 
agree  that  the  subject  of  tha  proposed  legislatioa  nsoBt 
he  ao  expressed  therein  aa  to  giva  notice  of  it»  purpose  to  the 
m^nnh<»gp  of  tha  legislatare^  and  to  others  speeiaify  intsrested: 
CmmmmMUh  v.  Qrem,  68  Pa.  St  28%;  Doney^s  Appeal,  72 
Pa^  Sk  102:  £eelwFi¥.  MUgbsn%  8ft  Pa.  Si  191;  /a  n  Phm* 
wknOk  Baad^  109  Pa.  St  44;  SeintikUy  Bimmgh  v.  ShaU^  118 
Pa.  St  166.  A  distinction  exieta,  however,  betweea  tha  title  to 
an  erigiiiai  act  aad  thatof  a  aapplement  When  an  act  of 
aiflsniMy  ia  a  sopplenent  to  afDriaer  aet,  if  thesubjecst  of  the 
original  act  ia  sufficiently  expreased  in  its  title,  and  the  pro* 
irisiooa  of  the  sanP^ement  are  gproaana  to  tfaa  sabjeet  of  the 
aiighial^  tha  general  rake  i%  that  the  sul^eel  ef  the  sapplfr' 
■MBiia  oovesed  by  a  tide  which  omtaina  a  spedflo  refeiesiee 
to  tha^ig^ial  by  its  title,  gkving  tha  data  of  its  affpeeval^ 
and  dedaiini^it  to  be  a  suppleaient  thereto:  Stmia  Um  He 
K  B.  CeJi  Appmd,  77  Pa.  St  429;  Ciae^  v.  ifcei  I^esbytman 
Okmth^  88  Pa.  St.  42;  82AnK.  Bept  417;  In  re  PotMeten 
Sanugk,  117  Pa.  St  6S8;  itiUmh  JBereu^  vl  Smr^eM  ITy 
Ga,  lai  Pa.  St  19.  Althong|i  the  oasea  at  thaouteetv  after 
<ha  adc^tion  of  thia  amendment  weee  a  little  loose  in  its 
construction,  yet  if  the  distiaetion  just  refeared  te  ia  kept  ia 
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▼lew,  they  will  be  found  to  have  established  a  reasonably  con- 
sistent rule,  which  may  now  be  recognized  as  the  settled  law 
of  the  state. 

The  question  of  the  constitutionality  of  the  act  of  March  8. 
1872,  upon  the  ground  of  its  defective  title,  was  on  a  pre- 
vious occasion  argued  in  this  court  before  a  full  bench;  and 
in  a  per  curiam  opinion  it  was  held  that  the  subject  of  the 
bill  as  it  was  passed  by  the  general  assembly  was  not  clearly 
expressed  in  the  title:  Ridge  Ave,  Pose.  IPy  Co.  v.  PhUadeU 
phia^  124  Pa.  St.  219;  and  upon  that  ground  the  act  was  held 
to  be  in  conflict  with  the  constitutional  provision  referred  to. 
In  the*  case  cited,  the  company  sought  to  have  the  advantage 
of  a  provision  of  the  act  of  1872  relieving  it  from  the  bur^ 
den  of  repairing  the  streets, — a  burden  imposed  by  the  origi- 
nal charters,  and  releasing  the  company  from  control  by  the 
city  councils,  —  whilst  in  this  case  the  company  seeks  to  have 
advantage  of  a  provision  of  the  same  act,  which  woold  in 
part  relieve  it  from  the  payment  of  city  taxes.  If  the  title  of 
the  bill  was  not  so  expressed  as  to  warn  the  city  as  to  the  for- 
mer feature  or  effect  of  the  bill,  it  was  clearly  defective  as  to 
the  latter,  for  there  is  no  reference  in  the  title  to  either;  in- 
deed, there  was  nothing  expressed  in  the  title  to  call  the 
attention  of  the  city  that  her  rights  were  in  any  way  affected 
by  it.  We  are  not  inclined  to  change  the  conclusions  to  which 
we  came  in  the  case  referred  to,  nor  to  recede  from  the  rule  so 
well  settled  in  our  cases.  It  follows  that  the  act  of  1872  must 
be  treated  as  unconstitutional,  and  therefore  void,  in  so  fiff, 
at  least,  as  it  affects  the  rights  of  the  city  and  ehangea  the 
rate  of  taxation  for  city  purposes. 

But  assuming  that  upon  this  ground  tly»  act  of  1872  if 
unconstitutional  and  void  in  so  far  as  it  aftbuts  the  righte  of 
the  city  of  Philadelphia,  and  that  the  company  was  and  if 
liable  according  to  the  provisions  of  the  original  ohartem  of 
1858  and  1859,  is  the  city  now  in  condition  to  insist  upon  that 
measure  of  liability  for  the  years  1880  to  1888,  indusivof 
It  appears  that  some  time  after  the  year  1879,  the  city  brought 
suit  against  the  company  for  the  taxes  of  1872  to  1879,  in* 
elusive.  The  claim  wafbfor  taxes  according  to  the  provisions 
of  the  act  of  1872.  The  company,  admitting  its  liability 
under  that  act,  contended  that  upon  a  proper  construction 
of  the  act  it  was  not  liable  for  tax,  excepting  when  any 
single  or  separate  dividend  declared  exceeded  six  per  cent 
of  the  authorized  capital  of  the  company.    The  city's  con- 
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tention  was,  however,  that  as  upon  this  construction  of  the 
statute  the  company  could  declare  dividends  as  often  as  the 
directors  desired,  they  might  so  manipulate  their  dividends 
as  to  defeat  the  manifest  design  of  the  legislature  to  provide 
revenue  for  the  city.  Suit  having  been  brought,  as  we  have 
said,  defense  was  taken,  and  such  proceedings  were  afterwards 
had  that  the  cause  came  into  this  court  upon  a  writ  of  error, 
where  it  was  held  that  the  extent  of  the  company's  liability 
nnder  that  act  was  to  be  ascertained  by  applying  the  aggre- 
gate annual  dividends  to  the  capital  actually  paid  in,  and 
judgment  was  entered  against  the  company  accordingly.  The 
constitutionality  of  the  act  of  1872  was  not  drawn  in  ques- 
tion, and  the  company  was  compelled  to  pay  according  to 
the  demands  of  the  city  under  the  provisions  of  that  act: 
Philadelphia  v.  Ridge  Ave.  Pase.  Ry  Co.,  102  Pa.  St.  190. 

The  argument  of  the  company's  counsel  now  is,  that  al- 
though in  the  case  referred  to  the  point  does  not  appear  to 
have  been  made  or  decided,  yet  the  constitutionality  of  the 
act  of  1872  must  be  taken  to  have  passed  in  rem  judicaiam; 
that  the  judgment  in  that  case  necessarily  involved  a  decision 
that  the  statute  imposing  the  tax  was  to  that  extent  valid, 
and  although  the  cause  of  action  is  not  the  same,  the  city  is 
estopped  of  record  from  relitigating  that  question.  In  sup- 
port of  this  doctrine  they  cite  Beloit  v.  Morgan,  7  Wall.  619; 
Aurora  City  v.  West,  7  Wall.  85;  Durant  v.  Essex  Co.,  7  Wall. 
107;  Corcoran  v.  Chesapeake  etc.  Canal  Co.,  94  U.  S.  741;  Wil" 
eon  ▼•  Deen^  121  U.  S.  525;  and  Duchess  of  Kingston's  Case,  2 
Smith's  Lead.  Cas.,  8th  ed.,  941. 

Whilst  the  general  rule  rule  declared  in  these  authorities  is 
undoubtedly  correct,  it  does  not  extend  to  estop  a  person 
from  setting  up  the  unconstitutionality  of  a  statute  when  the 
cause  of  action  is  not  the  same.  The  former  judgment  is  ab- 
solutely conclusive  upon  the  parties  as  to  the  cause  of  action 
involved  in  it,  although  the  statute  upon  which  the  proceed- 
ings were  taken  was  not  constitutional;  that  judgment  can 
only  be  impeached  collaterally  for  fraud  or  want  of  jurisdic- 
tion. It  is  a  matter  of  no  consequence  now  that  the  act  of 
1872,  upon  which  judgment  was  entered  for  the  amount  of  the 
tax,  was  unconstitutional  and  void;  judgment  having  been 
entered,  and  no  appeal  taken,  the  subject-matter  of  the  issue 
in  that  suit  is  res  judicata.  The  former  judgment,  there- 
fore, operates  as  a  bar  to  any  subsequent  action  founded  on 
the  same  demands:  Bigelow  on  Estoppel,  80-88.    In  the  case 
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at  bar,  however,,  whilst  the  point  ini  iwue  may  p6rhiip»  be 
the  samfij.the.  oauflffof  action  is.  different;  and  althoagh:  tliB 
verdict  with,  the  jadgment  thereon. would  famiah;Conoliiii^« 
enddence.  o£  themaUesa  in  aontroTenyapont which  the  vafdiiA 
was'  rendered^  and  opeiate  aa  a  bar  to  the  farther  litigatiim 
thereof^  it  would  not  preclude  the  plaintiff  in  thia  iuit  fimm 
asserting  the  unconstitutionidity  of  the^.  act  upon  which  the 
pDeviouB  action  proceeded:  Bigelow  on:  Bfltoppel,  90-41Q2* 

The  distinotion  ia  thus  stated  by  Mr.  Joatioe  Field  in 
Cromwell,  y.  Sac  County^  94  U.  S.  852^  858:  ^  It  ehould  be 
bcnie  in.  mind  that  there  is  a  diffefrence  between  tbeTeffeGt.ol 
aJudgmaDi  as  a  bar  or  estoppel  against  the  proeeootum  of  a 
second,  action  upon  the  same  claim  or  demand,  and  its  eBotA 
as  an  estoppel  in  another  actioni  between  the  same  parties 
upon:  a> different  claim  or  cause  of  aoftion*  In  thafacmflroase, 
tiie  judgment^  if  rendered  upon*  Htx^.  merits^,  oenstttatss  an 
abiiolute  bar  to  a.  subsequent  action.  It.isa  finality  as*  ta  the 
claim  or  demand  in  controversy,  ooncluding  parties  and  thoas 
in  privity  with  them,  not  only  as  to  every*  matter  wfaidE  was 
offered  and.  receiv<ed  to  sustain  or  defeat  the  claim  cor  demand^ 
but  as  to  any  otlier  admisMble  matter  which  mij^hasa  been 
offered  for  that  purpoaa  .. .  •  ,  But  when,  the  second)  action 
between  the  same  parties  is  upom  a.  diffearent  cbdm  os  da» 
mand;.the  jpdgment  in  the.  prior  action  <qMmtai  aa  anteefaqp 
pel  only  as*  to  those  matters  in  issue  or  peintvoonthiverted, 
upon  the  determination  of.  which  the  findihg/cs'^^sidiet  w«i 
]?endered«  In  all' cases,  therefore,  where* it  is  sought*  t6  apjdy 
the  estoppel  ef  a  judgment  rendered  upon  one.cauas>of  aotfon 
to  matters  ariung.  in  a  suit  upon  a  different  causa  of  aetibn, 
the  inquiry  must  always  be>  as  to  the  point  .ovquaslioQi  aeii» 
ally  litigAted  and  determined  in  the  originsl.aotion^fnoti what 
might  have  been  thu8>litig8ted  and  dbtermined.  Oidy  opoB 
snoht  matters  is  the  judgment  oonelusLvetinanotfies'aDtidn.'' 

This  same  distinction  is  illustrated,  in  Qefrnwi  n.  Mbivwmij 
8  Easty  346,  which  is  a  leading  ease  of  Ugh:  anthorit^upv 
tliis  subject;  in  OordtMr  y.  Buehbetif  8l  Cow;  120f  l&i  Ann  Bisso 
266;  in.  BetU  v.  Starr,  6  Conn.  660;.  1ft*  .^n..  Dee.  SI;:  and  is 
Duehen:  of  iangiUm'9  Coi^  2  Smith's^  Laadi  Cas.  BABi  Ske 
also  WaM^Um  Paehei  Co.  t.  Stdfcfea^  2fk  How*  842;  Dmia^^ 
Bnmn,M  U.  &.42a  The  doctrine  as  we  base  stated:  it:  le 
consistent  with,  our  own  cases:  Long  y%  Lgnagi  5  Watts^  101; 
KUhtfftr  y.  Eerr,  17  Sei^^.^  R.  Slfl);  17  Am.  H^tB^amm 
iu£Uteet,.ftPa.Sti84& 
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Bat  firom  the  year  1880  to  1887,  inclusive/tfae  city  has,  from 
year  to  year,  formally  rendered  their  dhiimB  ^nd  demanded 
'psymeilt'dF  taxes  %rom^e  company,  tinder  the  provisions  of 
^he«ct  rff  1872,  irfaicfa  demands,  Tg'ftey  were  made,  were  met 
by  prompt  and  full  payment.  'These  ctemandsirere  for  the 
whole,  and  not  for  any  portion,  of  the  taxes  supposed  to  be  due 
unQ  'owii)g  for  these  years  respectively,  and  wese  j;)aid  and 
receipted  £dr  in  fulL  Whether  the  act^f  1872  wa0  in  oon* 
ifoimity  -with  the  jsonatiiution  or  inot^itaB  matter  of  Jlaw,  (not  of 
foot.  (Phe-oityoifeee  to  treat 'It  am  a  vaHd  ^enactment^  and^ 
collect  the  tax  h  imposed,  and  'having  done  so,  we  are  of 
jppinion  she  must  be  tdken  to  have  waived  or  relinquished  .her 
right  to  xeeeive  (more.  She  oannot^in  thistmaiuier  x^Midiate 
the  authority  under  which  she  -nssumed  to'aet,'to  4he  "ppeju* 
dice  of  the  company'e  rights.  The  company  aeeepted  tb* 
results  of  the  litigation  which  the  city  originated,  and  ,paid 
the  taxes  annually,  at  the  .rate  demanded,  and  in  aocordanee 
with  the  judgment  of  thie.eouct.  Belying  npon  Iheaannal 
aadjustmoat  of  these  ^toxes,  the  eompany,  from  time  to  time, 
declared  dividends  and  distributed  their  surplus  eominj^ 
amonjg  the  stockholders,  and  npon  these  dividends,  presum- 
ably larger  by  reason  of  the  reduoed  burden  o{  .taxation,  the 
itily  hae  from  year  to  year  reeeived  the  tax  at  Un  rate  de- 
manded. Non  constat  that  the  stoekholderB  then  are  the 
stockholders  now,  or  were  stockholders  when  this  suit  waa 
brought  The  city  could  not  split  up  her  claim  in  this  way 
to  the  prejudice  of  the  company,  and  we  are  of  opinion  that 
in  so  doing  she  must  be  held  to  have  waived  and  relinquished 
her  right  to  receive  beyond  the  amounts  from  year  to  year 
demanded. 

It  is  plain  that  if  the  parties  had  tree  ted  the  act  of  1872  as 
nneonstitntional,  and  the  teaes  iiad  been  paid  and  reeeivod 
panuant  to  the  original  oharters,  a  subsequent  adjndicatioa 
that  it  was  a  valid  enactment  would  not  entitle  the  oon^pany 
to  receive  back  the  JbxaeMs^  and  this  is  but  the  oonveneaf  the 
proposition  now  advamied  by  the  dity.  It  ia  aaid  to  bem*poor 
mle  that  will  not  woric  both  ways.  The  city  eannot  oocupy 
inconsistent  posftbns.  Having  chosen  to  treat  the  act  of  1872 
as  constitntional,  and  proceeded  against  and  treated  with  the 
.company  aooordinglyyahe  will  not  now  be  permitted  to  rip  up 
the  annual  cettlemenis  made  nnder  it,  to  the  prejadfee  of 
otbera'  rights. 

As  to  the  taxes  for  the  year  1888,  and  for  the  years  snbaa* 
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quent  to  that,  the  dtj  is  entitled^  under  the  proyistons  of  ^bm 
acts  of  1858  and  1859. 

The  judgment  is  therefore  reversed;  and  judgment  is  now 
entered,  on  the  case  stated,  in  favor  of  the  plaintiff  and  against 
the  defendant^  for  |1,512|  and  costs. 


Btatutbi^Titli. — Alio  what  the  title  of  ea  eel  most  eontaia,  as  wefl 
M  what  need  not  be  ezprened  therein,  tee  JEtronek  t.  People^  184  UL  189;  0 
Am.  St  Rep.  652»  and  note.  An  amendatory  aot  which  merely  reoitee  in 
its  eaption  the  titie  of  the  aot  aonght  to  be  amended,  withoat  enlarging  ita 
■oope^  if  oonatitotional  and  Talid,  provided  its  pnnriew  la  germane  to  the 
title  of  the  original  aott  Note  to  Winona  ▼.  Sdiool  DUMd  No.  99^  IS  Am. 
St  Rep.  696w  The  title  of  an  aot  need  not  tpeoifioally  mention  OTory  enb- 
dlTieion  of  the  general  subject,  provided  the  snbjeot  considered  in  tho  body 
•f  the  aet  is  germane  to  the  general  snbjeot  expressed  in  the  title:  IkttmanU 
T.  Dmmr  €te.  B.  B.  Co^  \Z  OoL  6S. 

Res  Judicata — Estoppsu  —  As  to  what  does  not  eoostitate  rei  jmoBenJa^ 
see  Sloan  v.  Prieet  84  Oa.  171;  20  Am.  8t  Rep.  864^  and  note;  note  to  Hamk 
T.  Mvam$t  14  Am.  St  Rep.  252;  note  to  Gainer  v.  PaHter^  8  Am.  St.  Rep.  280^ 
t81;  note  to  Lea  t.  Lea,  06  Am.  Dea  779-788;  the  general  mle  of  farmer 
adjndication  does  not  apply  to  an  instance  where  the  eonstitntionalitj  of  a 
statute  is  sought  to  be  raised,  even  though  that  question  might  have  beea 
examined  into  and  determined  in  the  first  instance,  bat  was  not:  Boffd  ▼• 
Alabama,  04  U.  &  645,  cited  in  the  note  to  Lea  t.  Lea,  96  Am.  Deo.  770- 
788.  In  Weaver  ▼.  Brown,  87  Ala.  688,  defendant  was  allowed  to  set  off  a 
cross-demand  in  an  action  to  enforce  a  vendor's  lien,  although  be  adght 
bave^  butdid  not»  set  off  the  same  in  a  former  edt  between  the  sum  partiee 
to  recover  en  a  note  givea  for  purchase-money. 


SuMMBBs  t;.  Bbbgnbb  Bbhwing  Cohpant. 

[14S  Pmhustlvakia  Statb,  114.] 

Oriij>  Fova  Yiabs  Old  canvot  bi  Hsld  KmrowEOBM  loa  Oomnoiv* 
TOBT  KaoLiaaaoi. 

VsQuaxHCB  oa  RAaHNxas  ov  Ohild  oavvot  bi  Asbumsd  whsv. — Where 
a  child  four  years  old  is  run  over  by  a  team  and  wagon  on  a  public 
street^  in  the  absence  of  anything  to  indicate  that  she  ran  hastily  or 
Impulsively  under  the  horses  or  the  wagon,  it  cannot  be  presumed  that 
she  did  so;  nor  can  be  it  assumed  that  she  was  a  trespasser,  or  that  her 
actions  were  negligent  or  rash,  merely  becaose  her  evidence  fails  to  ex- 
plain how  she  became  involved  in  the  peril  in  which  she  was  discovered. 
In  the  absence  of  testimony  on  the  pointy  the  reasonable  inference  i% 
that  she  was  run  over  while  crossing  or  playing  in  the  street. 

QvnnoN  of  DEFaHDAvr's  NaauoBKca  roa  Jubt  to  DsTsamya  wbbv.  — 
Where  a  child  four  yean  old  is  run  over  and  injured  on  a  pubUo  stioel 
by  a  heavy  team  and  wagon  moving  down  grade  at  a  rapid  gait^  the 
driver  thereof  being  asleep  at  the  time,  it  is  a  question  for  the  jury  Is 
determine  whether  the  driver's  negligence  caused  the  injury. 
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Rboord  ni  CsiMiHAL  Action  Inadkcssiblb  nr  Oitil  Sun  wnnr.  —  Ib 
%a.  aetioQ  to  reooTer  damages  for  personal  injuriat  alleged  to  ha^e  hmm 
eanaed  hy  the  nogligenoe  of  tlio  defendant's  driver*  the  rsoord  of  a 
erimiaal  aotion  aipunsi  soek  dilfw  ia  not  lakraat  to  tho  ions^  and  Is 
therefore  properly  excluded. 

Action  to  recover  damages  for  personal  injuries.  The 
third  point  of  the  appellant,  referred  to  in  the  opinion,  is  as 
follows:  ^  No  person,  in  driving  through  the  street^  is  bound  to 
anticipate  that  a  person,  either  child  or  adult^  may  suddenly 
ran  in  front  of  or  under  his  horses,  and  get  injured;  and  if 
any  injury  does  happen  under  such  circumstances,  the  driver 
would  not  be  negligent,  and  there  could  be  no  recovery 
against  him  or  his  employer.  Answer:  I  decline  that  point." 
The  record  in  the  suit  of  OommonwealU^  y.  DUUfiMf  was  offered 
in  evidence  ^  to  show  that  at  that  time  there  was  no  conten* 
tion  on  the  part  of  Mr.  Summers  that  this  driver  was  asleep, 
and  that  he  prosecuted  him  for  assault  and  battery  on  this 
child.''    Other  facts  are  stated  in  the  opinion. 

John  and  Jame$  P.  Dolman^  for  the  appellant. 
John  0.  Johmon  and  Thama$  Diehl^  for  the  aiqpellee. 

McCoLLUM,  J.  May  Bummers,  a  child  four  years  old,  by 
her  next  friend  and  father,  brought  this  aotion  against  the 
Bergner  and  Bngel  Brewing  Company,  to  recover  damages 
for  injuries  she  received  by  being  run  over  on  a  publio  street 
in  Philadelphia  by  a  team  and  wagon  belonging  to  the  de* 
fendant  company,  and  then  engaged  in  its  work  and  in 
charge  of  its  employee.  It  is  alleged  that  the  accident  was 
the  result  of  the  negligent  driving  of  the  team.  There  was 
evidence  that  at  the  time  of  the  ocourrenoe  the  driver 
was  asleep,  and  that  the  team  was  on  a  descending  grade 
and  going  at  a  rapid  gait.  The  cliild,  when  discovered,  was 
upon  her  feet  and  being  turned  around  between  the  fore  legs 
of  one  of  the  horses;  but  before  she  could  be  rescued,  she 
was  thrown  down  and  struck  by  one  wheel  of  the  wagon,  and 
sustained  injuries  from  which  she  has  never  recovered,  in- 
cluding the  loss  of  the  sight  of  one  eye.  The  negligenoe  and 
the  accident  were,  under  the  evidence,  closely  connected,  and 
to  the  ordinary  observer  inseparable.  The  inference  that  the 
former  caused  the  latter  is  not  a  strained  one,  but  a  reason- 
able and  natural  result  of  the  testimony.  Aside  from  the 
statement  of  the  driver,  whose  account  of  the  affair  was  in* 
ooherent  and  confused,  there  was  nothing  to  indicate  that 
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the  child  ran  hastily  or  impulsivelj  under  the  horses  or  the 
wngoo*  And  coriainlf  there  is  bo  pr£8aaij>tioii  that  she  did 
ML  T>s«Mm^  a  diiM  Jour  jesra  «U  aaamoi  be  held  respensi* 
hie  for  contributory  negligence.  We  •catmot  ftsstuiie  tiivt  she 
wm  a  tnespassei^  or  that  her  actions  vere  negligent  and 
xasl;^  meacelj  because  her  eridence  fails  to  explain  hov  abe 
heeame  inyelved  in  the  peril  in  which  ahe  was  discovered. 
Id  the  absance  of  tesiimaay  on  this  point,  the  reasonable  in- 
idience  is,  that  she  was  run  oirer  wbiJe  crossing  or  playing 
In  ike  streets;  and  vfaenn  as  hore^  it  affiraoatiTely  appean 
ibat  the  driver  was  aslei^,  and  the  heavy  team  and  wagOD 
ware  moving  down  grade  at  a  rapid  gait^  it  is  a  queetion  ior 
ihe  jury  whether  the  nagligenQe  of  the  defendant  caused  the 
injurias. 

In  JIsMtarwUk  Pan.  /2'y  Co.  7.  ConnM,  88  Pa.  St.  620,  32 
Am.  Bep.  472,  cited  by  the  appellant^  it  was  held  that  there 
was  no  defect  in  the  oar,  er  aqglect  in  i1#  notfuiagsvient,  and 
that  the  company  was  not  responsible  for  injuries  received 
by  a  child  from  his  -stidden  end  tmezpected  attempt  to 
mount  the  £nont  platform  «f  the  oar,  while  the  driver,  who 
was  also  conductor,  was  on  the  rear  platform,  and  could  not 
have  foreseen  or  guarded  against  the  act;  but  Mr.  Justice 
Oordon,  m  deBvering  the  epinion  of  fbe  court,  said;  ^It  Is 
net  a  case  of  mere  negligence  on  the  child's  part,  as  if  it  had 
been  ran  over  whilst  crossing  or  playing  in  fiie  street;  that 
would  raise  a  question  very  diflerent  from  the  one  In  hand." 
In  Lombard  Bfy  Co.  t.  Bteinhart^  2  Pemiy.  888,  substan- 
tially the  same  questions  were  raised  that  we  are  invited  to 
eonsider  In  ihis  case,  and  tiiey  were  decided  against  Che 
eompany.  There  Is  a  stnlnng  resemblance  between  the  com- 
pany'e  lixISi  pcrint  in  the  ease  cited  and  the  appellaiit^  third 
point  in  the  case  xmder  consideration.  In  Lombard  IPy  Co. 
T.  Bteifihairtf  2  Fenny.  858,  the  plaintiff  recovered  a  verdict 
in  the  eonrt  bdow,  and  in  affirming  the  Judgment,  tixis  oouit 
said:  "Tin  main  question,  then,  was,  whetiier  the  negKgence 
of  tlie  railway  eompany  caused  the  injury.  While  some  ef 
the  evidence  was  confiioting,  yet  there  -was  amply  sufficient, 
if  heBeved,  to  juetiff  the  jury  in  finding  it  as  a  fact.  There 
was  evidence  that  1^  driver  of  the  car  was  intoxicated,  and 
driving  ai  a  ra|nd  rate  of  speed,  without  giving  that  attention 
to  the  observance  of  any  olject  on  the  track  which  his  dxxXj 
required." 

There  was  no  exception  taken  in  the  court  below  to  the 
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fldmiaBhm  tif  evMenee  that  llie  Iobs  of  rigfai  was  attrilmtable 
to  tSio  ^aoaidanjti  nor  was  the  ooart  requested  to  withdraw  it 
from  tfa0  jargr.  U  ii  aov  «i£|gBsted  aod  argued  that  ika  tes- 
timony CO  this  point  was  insnfficiBnt  to  justify  an  inferenos 
fliat  the  defect  of  Fision  was  the  result  of  the  casualty,  and 
we  are  requested  to  conrict  the  court  below  of  error  hecauso 
there  was  not  an  unsolicited  instruction  to  that  effect  It  is 
an  unosusl  request^  hut  as  we  think  the  testimony  of  the  ex* 
ports  required  the  jury  to  determine  whether  the  loss  of  sight 
was  one  of  the  disabilities  caused  by  the  accident,  we  dismiss 
it  without  further  comment 

The  record  of  the  suit  in  Che  eourt  of  querter  seesionB  be* 
twsea  the  ^a^ounonwealth  and  John  Dillena  was  not  releyanl 
to  this  issue,  and  was  therefore  properly  excluded. 

The  specifications  of  error  are  orerruled,  and  the  judgment 
IS  affirmed. 


Hwoummmem^OBtLtmmu^Am  t»  wtet  aigHgeaae  •!  co  infant  laajr  bar 
>mf  for  pecMBud  injnriai,  tee  extended  note  to  Watkrotk  ▼.  Jiobik  §U» 
A  £.  Co.,  14  Am.  Si.  Rep.  600-S9S»  in  whioh  the  rale  applied  in  PenneylTania 
eeeee  Se  diecoeeed.  Compere  Modgem  ▼•  Lea,  140  Pa.  St.  475;  "23  Am.  St 
^e^  fSe,  «»d  vote;  Ihpaeo  JTf  «Ce:  Oe.  ▼.  tIeAkk,  \  Waah.  445;  IB  Am.  St. 
fieit  MS^andMtei  Tmaka^  ^.  Ji4Bm  Tm*wk.JLJi.  €b«  IM  K.  Y.  SSS;  €1 
Aa.  Bk  iUfk.  S30»  and  note;  FMen  ▼.  Kammu  CUg  efa.  iB>  Op^,  S9  iio^ 
MS;  17  Am.  St.  Rep.  SSI;  /tfiiurff  0.  JL  JL  Ch.  r.  Slater,  129  lU.  9]|  IS  Am. 
81  Rep.  74a,  and  note;  Sirmtbridffe  y.  Bra^ord,  128  Pa.  St.  200;  16  Am.  St. 
Uep.m|,«iiAnDte;  X&Okig  Mm€k.9.<hjwiffmi,U<m»BL2B^  ISAaikBl. 


fiHAOKAWATOV   BaKK  «    YjlWJK 

tMffanraurAwa  aEjoi,  jmi 

or  'Ba/ol  Ombm  Wbdia  Pbbssd  m 
-»  WImm  tiM  eaahier  of  a  liank  givee  to  it  aa  offioial  bon^  seeitiag  Ua 
eleetion  ae  oaahier,  and  oonditioned  tkat  U  be  "  ahall,  ior  «ad  ^laiiag  the 
time  of  #ia  employment  by  the  saSd  bank,  whether  under  Ilia  preaent 
eteetion  or  vnder  any  eoiMe^iieiit  eleenon  to  the  aaia  peaifion,  or 
iti  preeit  etymialifln  m  chmiei;  arBnderanjreBeiraia 

themef,  dieeharge  and  fmlittl  with  iatefri^  and  iUlmlkf 
the  trnat  thereby  reposed  in  hii%  and  faithfully  and  hDuestly  ezeonte 
the  dutiea  that  may  be  aasigned  him,  then  the  above  obligation  to  1>e 
Yoid,  or  elae  to  be  and  remain  in  fall  force  and  Tirtne,**aneh  bond  wiO 
pt^teet  the  beak  dnnog  the  iriiole  time  of  hie  eenrioe  as  cethier,  and 
dniieg  IJM  oTJetenea  of  the  bank,  notwithetandiag  the  law  feqfoired  the 
eaihier  of  the  bank  to  be  elected  annually,  and  no  formal  election  wae 
had  from  year  to  year.  And  the  exeoatrix  of  a  mirety  on  mich  bond  it 
liaUe  for  a  breach  thereof,  although  such  breaeh  occurred  after  the 
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death  of  the  niretj,  and  after  the  hank  had  notice  of  his  death.  Hi* 
oontinnoae  eenrioe  of  the  cashier,  beginning  In  a  formal  electioB,  and 
extended  by  mntual  oonsent  with  the  aoqaiesoenoe  of  all  parties  falter* 
ested,  is  sufficient  to  fix  the  liability  of  the  snretj  on  his  bond. 


Debt  on  a  bond  of  Charles  S.  Murphy,  the  defendants* 
tator,  as  the  surety  of  Thomas  L.  Huggard,  the  cashier  of  the 
plaintiff.  It  appeared  at  the  trial  that  no  default  occurred 
on  the  part  of  Huggard  until  more  than  a  year  after  the 
death  of  Murphy  was  known  to  the  bank,  but  extensive  de* 
faults  occurring  thereafter  were  shown  in  breach  of  the  bond. 
Other  facts  are  stated  in  the  opinion. 

R,  C  McMurine^  for  the  appellant 

Alexander  Simpean^  Jr.<t  afid  A.  W.  Hortan^  for  the  appellees. 

Williams,  J.  This  action  was  brought  upon  a  cashier's 
bond.  The  defense  made  by  the  surety  rests  on  his  oon- 
struction  of  the  condition  in  the  bond.  It  appears  that  one 
Thomas  L.  Huggard  was  elected  cashier  of  the  Shackamaxon 
Bank  in  1878,  and  gave  a  bond  to  secure  the  faithful  dis- 
charge of  his  duties,  with  Murphy  as  surety.  It  is  clear  that 
all  the  parties  contemplated  the  establishment  of  permanent 
relations  between  the  bank  and  its  cashier.  They  knew  that 
the  office  was  an  annual  one,  and  that  a  bond  in  the  ordinary 
form  would  impose  no  liability  beyond  the  current  year. 
They  undertook,  therefore,  to  provide  against  the  necessity 
for  an  annual  renewal  of  the  bond,  and  to  extend  the  security 
afforded  by  it  so  as  to  cover  the  whole  period  of  Huggard's 
service  as  cashier,  by  giving  to  the  condition  the  following 
form:  '*If  the  said  Thomas  L.  Huggard  shall,  for  and  daring 
the  time  of  his  employment  by  said  bank,  whether  under  his 
present  election  or  under  any  subsequent  election  to  the  said 
position,  or  whether  under  its  present  organisation  or  charter, 
or  under  any  renewals  or  extensions  thereof,  discharge  and 
fulfill  with  integrity  and  fidelity  the  trust,''  etc.    ^ 

The  bank  relied  on  the  bond  in  this  form,  and  did  not  re- 
quire its  renewal,  and  Huggard  remained  in  the  employment 
of  the  bank,  as  its  cashier,  down  to  the  time  of  its  disastrous 
iUlure  in  1886.  A  course  of  fraudulent  conduct  was  entered 
upon  by  him,  as  we  understand  the  evidence  of  Mr.  Faunce, 
the  expert  accountant^  in  1877  or  1878,  which  continued  un- 
til, and  which  greatly  contributed  to  if  it  did  not  occasion, 
the  final  collapse.  Some  time  after  the  bank  was  closed,  this 
action  was  brought  upon  the  cashier's  bond,  and  the  surety 
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asks  to  be.  relieved  from  his  undertaking  becaase  the  evi- 
dence does  not  show  a  formal  reflection  of  his  principal  year 
by  year  to  the  office  of  cashier.  The  learned  judge  of  the 
court  below  thought  the  position  well  taken,  holding  that 
the  phrase  *' under  the  present  election  or  any  subsequent 
election  "  should  be  understood  as  restricing,  rather  than  en- 
larging, the  preceding  clause,  *'  during  the  time  of  his  employ- 
ment by  the  said  bank";  and  that  to  render  the  surety 
liable,  a  formal  re-election  annually  must  be  shown  by  the 
plaintiff.  Our  inquiry,  then,  in  the  first  place,  is,  whether  the 
words  referred  to  are  restrictive  or  enlarging  in  their  opera- 
tion, and  next,  whether  a  formal  re-election  is  necessary  in 
order  to  continue  the  liability  of  the  surety. 

The  condition  was  intelligently  framed.  The  scrivener  seems 
to  have  been  aware  of  the  general  doctrine  affecting  the  liabil- 
ity of  sureties  on  official  bonds,  as  laid  down  in  Addison  on 
Contracts,  1117,  and  as  applied  in  the  Manufacturers*  &  M.  S. 
A  L.  Co.  Y.  Odd  Fellows'  Hall  Ass'n^  48  Pa.  St  446.    Instead, 
therefore,  of  making  the  bond  relate  to  the  term  to  which  Hug- 
gard  was  elected,  he  used  the  words  ^'  during  the  time  of  his 
employment  by  the  said  bank  "  as  cashier.    Then,  as  if  ap- 
prehensive that  these  words  might  also  be  restricted  to  the 
term  to  which  Huggard  had  been  elected,  he  added  the  fur- 
ther words,  for  the  express  purpose  of  enlarging  the  scope  of 
those  previously  employed,  ^  whether  [such  employment  shall 
be]  under  his  present  election  or  under  any  subsequent  eleo* 
tion  to  the  said  position.''    The  fear  seems,  then,  to  have  sug- 
gested itself  that  even  these  words  were  not  broad  enough, 
becanae  they  might  be  held  to  be  limited  to  the  present  char- 
ter.   He  then  adds,  to  relieve  against  this  danger,  the  farther 
words,  **  or  whether  under  its  present  organisation  or  charter, 
or  any  renewals  or  extensions  thereof/'    The  object  of  these 
explanatory  sentences  was  to  relieve  against  the  fear  that  the 
previous  words  might  be  held  to  relate  to  the  present  term  ol 
Huggard,  or  to  the  present  form  of  organisation  under  the  ex- 
isting charter  of  the  bank,  and  by  express  words  to  so  enlarge 
the  condition  as  to  exclude  such  interpretation  of  it    In  this 
form  it  was  intended  to  protect  the  bank  during  the  time  of 
Huggard's  employment  as  cashier,  and  during  the  existence 
of  the  bank,  though  acting  under  a  renewal  or  extension  of 
its  charter  at  the  time  a  breach  sliould  occur.     In  this  form 
it  was  executed  by  both  principal  and  surety,  and  accepted 
by  the  bank.     The  purpose  to  make  the  bond  impose  a  con- 
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tiiiQiDg  Habillty,  and  TeUere  against  the  necessity  for  annual 
vonewalsy ' was  m  lawftll  tme,  ond'tiie^ords  employed  *for  that 
pnrpoee  are  apt  and  sdiBeient 

The  qneetion'iB  notnew  or'barren  of  antfaority.  In  Mayor 
if  Berwick  y.  '0«9aId/8  SL  A  B.  65B,ii  person -was  elected  bor- 
'0«igh  treasurer,  which  was;then  an  annual  office,  fie  gave 
bond  for  the  faithful  performance  of  bis  duties  as  treasurer 
'''dnring  the  whole  time  of  bis  continuing  in  said  office  in  con- 
sequence of  the  said  election,  or  under  any  annual  or  other 
future  electionto  the  said  office."  The  bond  was  given  in  1842. 
He  held  the  office  until  1848.  The  term  had  been  changed 
meantime  so  that  it  became  an  office  to  be  held  during  ifae 
pleasure  of  the  borough  councilSi  instead  of  an  annual  one. 
The  default  occurred  after  the  change  of  the  term,  and  the  ap- 
pointment of  the  treasurer  for  an  indefinite  term.  The  surety 
pleaded  these  facts  as  a  defense,  but  the  court  regarded  them 
as  insufficient,  and  held  that  the  surety  was  liable  for  the  de- 
fault occurring  after  the  change  in  term  of  office,  and  while 
the  treasurer  was  holding  xmder  an  appointment  made  after 
such  change  had  taken  place.  The  same  question  was  raised 
in  Mayor  of  Dartmouth  ▼.  Billy^  7  El.  A  B.  97,  and  the  same 
rule  was  held.  It  may  be  regarded  bs  settledi  that  the  obliga- 
tion of  a  bond  for  the  &ithfdl  discharge  of  the  duties  of  an 
office  or  an  employment  is  co-extensive  with  the  duration  of 
ihe  dffice  or  employment.  If  the  office  is  for  life,  the  liability 
of  Ihe  surety  will  continue  during  the  life  of  the  incumbent. 
If  thei»rm  is  inde^nlte,  as  during  good  behavior,  or  at  the 
pleasure  Of  i;he  ^employer,  the  liability  oT  the  surety  is  indefi- 
nite, and  will  continue  until  the  will  of  the  employer  is  exer^ 
dsed-and  the  term  ended:  Addison  on  Contracts,  sec.  1118. 
fJuijStantiiilly  the  same  riile  was  applied  in  Coe  v.  Vogdes,'71 
Ta.'St.  VS&.  'The  action  in  that  case  was  against  the  surety 
of  a  tenant  who  bad  held  over,  and  was  in  arrears  for  rent. 
Tfae'lease~wsB  forone  year,  but  contained  a  stipulation  that  if 
'the  tenant  ihooild  remain  in  possession  after  the  end  of  the 
'term,  the  lease  should  *'  continue  for  another  year,  and  so  on 
from  year  to  year  until  legal  notice  is  given  for  a  removal.'* 
The  aureties  signed  a  stipulation,  agreeing  to  be  liable  for 
the  performance  of  the  lease  on  part  of  the  tenant  The  rent 
for  the  first  year  was  paid,  but  the  tenant  held  over  and  the 
sureties  were  notified.  They  thereupon  gave  notice  that  they 
would  not  be  further  liable,  and  the  tenant  paid  to  the  end  of 
the  then  current  year.  The  action  was  for  rent  accruing  during 
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fr  rob— qaent  year.  The  amnelies  zeplied,  firaly.fhatithey/  wore 
euly  liable  fbr  tbe^original  terar  of  one^  year;*  and*  nsxii,  tllat^ 
after  the  jear  expired,  they  had*  given,  notice  of  tfaeir.  refbsal* 
to  be  bound..  They  were  held,  liable. for  the  tenant'siperform- 
•noe^  noi  only  during  the  first  year,  but  during:  the  holding: 
over;  and  tfaieeonrtsaid  that  ^*a  mere^notioe  by  a  snreiy  tbatt 
he  would  not  be  liable  was  no  defenBe;  he  could  not  dissoivr 
the  eontract  at  pleasure." 

TheremainingqueBtion  ia^  Wa&Hnggard  still,  in  tthaemploj^ 
ment  of  the  bank  ae  cashier  when  thedefoultBoedrfoTtHicumid)?' 
It  is  conceded  that  he  waa  acting- as  casfaier^attlie  time,  arini' 
that  it  was  because  of  that  fact  that  it  was  possible  for  him  to 
inflict  the  injury  complained  cft    It  ia  conceded,  also,  that  the 
bank  recognized  and  accepted  him  aa  ita  cashier,  trusted  him 
with  the  custody  of  ii&  fnnda^  paid  him.  his  salary,  and  held 
him  out  to  the  world  as  auch.    He. could  not  deny  his  official 
idataaQt  to  the.  bank^  nor  oonld.  the,  bank  disavow  on  repudiate; 
Urn  aoto  done  io'  theur  aeFvioe  within)  the  aoope.  a£  a  cashier's 
sathority.     As  Haggard'  and  the  bank*  employing  hinr  are 
concluded:  by  their  conduct,  both  aa  to  the  public  and  each 
olhec,  the  surety,. landing; on: the. same  ground  withhisiprjn- 
eipal  00  far  ao  tho  writing  ia*  conoemedi.  ie;  siok  oonoladed. 
Tbecfnployment'.of  the  principal  as  caefaier  with*  the' poaition 
and  emolumentia  legitimately  belonging  to  the  office  war  the 
object  of  the  bond.    Thia  object  waa  securedy.and  the  priiici- 
pid;w«w£br.tiralvtt  yeara  ia-poaaeaaion  of  iU,   If  the  action •  of: 
the  dtivB tore' waa  irregular,  the^  irregularity  waa  ne^wr  tftken 
advantkige  of.    Ifhiier  title  to  the  office  lacked  authentication 
by  the  record^ of  a  formal  election,  nobody  ever  questioned  his 
right  or.  aogBeatedi  ai  doubt  about,  hia^  pawerat    If  either  he  or* 
thobaniD  eoald  han^aetupwant of  an  annnBl> le-riectioit as 
an  excuse  for  tormihatihg'  the  relation  between  them;  neither 
fid  80,  but  both  waived'  the  want  of  form,  and  continued  the 
cffiaial.relaiiaik.   No  formiof  election  ia  provided  tdx  by.  the 
ataUiUif  and  nonr  i^made-Daeaaaary  by'  thebond.    (taUt  as 
tHrliabHitJr  of  the^principal*  or  surety  on  tttia^  bomi>  ii^  con- 
cerned, continuoua  service,  beginning  in  a  fbrmal  election 
aaKSesftended'  by  mutual  conaent  with  the  aQquieacence^ofiall 
partieaiiiiiaiBBted,  ifr enough.. 

Tho;  judgment  o£  the>caurt  below-  ia.  now  roveroed^aiMl  judgr 
Bont'iafnow'eiitemd  on  thd  peinta!  maerved  Iml  fimia*  o£  tho? 
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Bahmi  Am  Biirxiiia  —  CAraxiB  —  Bovb.  — The  bond  of  a  oohler  of  % 
bank  bftTing  la  iti  torms  no  limit  aa  to  dnration  it  broad  enoogh  to  oorer 
a  oontinning  liability:  Slam  t.  Comnnereial  Bamk,  86  Va.  92;  where  the  dn- 
ratioii  of  the  offioa  ia  not  fixed  by  etatnte  or  the  by-lawi  of  the  banking  oor- 
poraticni  HmmbokU  Anl  efc.  8oe.  t.  WennerhoUt,  81  CU.  628;  but  in  oaao 
the  etatntei  reqnlre  the  election  of  a  oashier  annoallj,  the  rale  teema  to  bo 
otherwiee:  Staringt  Bank  t.  EwU,  72  Mo.  697;  S7  Am.  Rep.  449.  Compare 
Okkem*  Loam  Am'nr.  Nagenl,  40  K.  J.  L.  216;  29  Am.  Bep.  280;  HaU  t. 
Bradhett,  62  K.  H.  609;  18  Am.  St  Rep.  688. 

In  Kaw  Life  Au*n  t.  Lemhe,  40  Kan.  661,  it  waa  deoided  that  the  bond  ra- 
qnired  by  tiie  etatnte  of  Kanaae  to  be  given  by  oertain  life  inanraaoe  oompa- 
aiea  waa  ia  the  aatore  «f  an  official  bond  the  obligatioa  of  whibh  did  aoi 
extend  b^ood  tha  eOdal  term  of  the  offioen  who  gave  ift» 
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UmmMxvfM  hoM  ov  Wira'i  Bxpabati  Bbtati  vNDn  Gomnuor  8iavB» 
BT  HvsBAVD  ALOir&  — Hie  eeptrate  property  of  a  married  woman  may 
be  charged  with  a  mechanio'e  lien  for  materiala  for  the  ereetlon  of  a 
bnilding  thereon,  althoogh  the  contract  nnder  which  they  were  for- 
niihed  ia  ligned  by  her  hoiband  alone,  where  it  ia  ahown  tiiat  aho  ex- 
amined tha  plana  for  the  bnilding,  that  the  materiala  were  fnmiahed  b j 
the  daimaat  with  her  knowledge  and  conaent,  that  they  were  reaaon- 
ably  neoeaaary  for  the  improvement  of  the  property,  and  were  need  for 
that  porpooe,  and  that  aha  waa  frequently  npcn  the  premiaea  daring  tha 
pffogroae  of  the  work,  giving  directiona  aa  te  the  materiala  and  aa  to  tha 
manner  of  oonatmction. 

Wm  BouHD  BT  CoHTBAOT  Madi  bt  bxr  Husbahb  wbbb.^  Where  a 
wife  aaaenta  to  a  contract  made  by  her  hnaband  for  materiala  to  be  need 
in  the  erectioo  of  a  bnilding  npon  her  aeparate  eatate,  and  knowingly 
foceiTea  them  and  aaaenta  to  their  applicaticQ  to  her  property,  aha  im 
bound  by  tnoh  contracti 

■fiBBBOB  APMTMfBLB  DT  AoiTOB  OH  MBOHAVio'i  LixB.  —  Whcre^  in  acfrv 
faeku  mar  mechanio'e  lien,  brought  by  a  anbcontraetor,  it  appoara  that 
tha  original  contract,  thongh  aigned  by  the  hnaband  alone^  waa  aaaented 
ta  by  the  wife^  and  that  the  materiala  were  f nmiahed  for  and  need  in  tha 
improrament  of  her  aeparate  eatate^  the  original  contract  and  the  claim* 
a%t'a  hooka  of  original  entry  charging  the  hnaband  with  the  materiala 
lir  which  tha  claim  ia  madcb  aie  admiaaible  in  eridence.  Bot  eridenoa 
Hial  tha  defendant  paid  the  contract  price  ia  full  to  the  original  oca- 
iMMtor  ia  not  admiaaibla. 

SoiBB  FACIAS  iwr  mechanic's  lien.  The  rulings  referred  to 
In  the  opinion  were,  admitting  in  eyidence  the  original  con- 
tract between  A.  M.  Thackara  and  L.  W.  Eitzelman,  and  the 
plaintiffs'  books  of  original  entry  showing  an  account  contain- 
ing the  same  items  as  the  bill  of  particulars  attached  to 
the  claim  and  charged  to  '*  L.  W.  Kitzelman,  for  Lieutenant 
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Thackarm't  houBe,  Roflemont,*'  and  rejecting  the  defendants* 
offer  to  proYO  that  they  had  paid  the  contract  price  for  the 
erection  of  the  honse,  in  foil,  to  the  contractor.  Other  facts 
appear  from  the  opinion. 

F.  a.  Hob9on  and  William  H.  Peaee^  far  the  appellanti. 

Irving  P.  Wanger  and  B.  E.  Chain^  for  the  appelleea 

BTBRRETTy  J.  This  Bcire  facias  iur  meohanio'i  lien  was 
issned  by  the  plaintiffs,  Bodey  and  livingstony  against  the 
appellants,  Alexander  M.  Thackara  and  Eleanor  Shermaii 
Thackara,  his  wife,  in  right  of  said  wife,  owners  or  reputed 
owners,  and  L.  W.  Kitzelman,  contractor,  to  recover  far  mate- 
rials  furnished  in  and  about  the  erection  of  the  house. 

It  appears  that  the  written  contract  of  July  16, 1887|  with 
Kitzelman,  for  the  erection  of  the  building  on  land  couTeyed 
to  the  defendant  Mrs.  Thackara  about  two  months  before,  was 
made  in  the  name  of  and  executed  by  Lieutenant  Thackara, 
without  his  wife  joining  therein.    It  was  claimed  by  the  plain- 
tiffs, and  evidence  was  introduced  tending  to  prove,  that  Mrs. 
Thackara  assented  to  the  contract,  which  was  in  fact  made 
by  her  husband  on  her  behalf  and  for  her  benefit;  that  the  ma* 
terials  were  furnished  with  her  knowledge  and  consent;  that 
they  were  reasonably  necessary  for  the  improvement  of  her 
separate  estate,  and  were  used  for  that  purpose;  that  Mrs. 
Thackara  was  frequently  upon  the  premises  during  the  pro* 
gress  of  the  work,  giving  directions  as  to  the  materials  that 
were  being  furnished  by  the  plaintiffs,  and  also  as  to  the  man- 
ner of  construction;  in  phort,  that  she  understandingly  acted 
as  though  she  herself,  and  not  her  husband,  was  one  of  the 
parties  to  the  written  contract.    Without  undertaking  to  re- 
new the  evidence  tending  to  prove  the  plaintiffs'  contention 
that  the  contract  was  made  for  Mrs.  Thackara  and  fully 
f  dopted  by  her,  reference  may  be  made  to  the  proof  that  she 
•  tamined  the  plans  for  the  building,  watched  the  progress  of 
the  work,  visited  the  plaintiffs'  mill,  urged  them  to  push  on 
the  work,  etc.    In  her  letter  to  them  of  November  1, 1887,  she 
wrote:  '^The  wood  sent  so  far  is  excellent  and  greatly  admired, 
hut  ....  please  push  these  parts  and  the  doors  through  as 
ftoon  as  possible,  and  greatly  oblige."    Again,  in  her  letter  of 
November  29, 1887:  "We  want  Mr.  Kitzelman  to  put  on  seven 
carpenters,  but  he  says  you  will  not  keep  them  in  work.  With 
ft  few  lines  from  you  saying  you  will  send  the  wood  fast  and 
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^QDsianUy,  I  can  urga  him.  on/'  The  eyidenoe  mtm  %h{ 
ilanUj  guffici«ut  ta  waxiftni  the  jury  in  iadiDg  the  Stcte  as 
clakned  by  the  phuntiffcu  li  was  fairly  tubaiitted,  in  &  dear 
and  correct  charge,  and  the  verdict  mnat  be  aoespted  u  a 
finding  of  all  the  facts  necessary  to  entitle  the  plaintifGi  to 
recown 

In  view  of  the  facts  estiAlished  by  the  Terdict^  then  was  no 
error  in  the  rulings  complained  of  in  the  first  three  speciflca* 
tuBS  of  error;^  nor  was  thete  any  error  in  chargiBp,  as  Foetted 
in  the  SMDrth  specificaiion,  *^ that- a  husband  csnoot^  by  mskfaig 
■m  oontniet  Uks  tiifiv  ehavge  hie  wife's  property,  nnleMi  it  i^ 
peais  tiiflt  th«  nmleriialB  wvre  fnmisbed'  with  her  knowledge 
snd  eonsent  If  aha  aesenled  to  the  oontrsd  made  by  faer 
husband  in  thn  respect)  •  r  .  r  if  she  knowingly  leeeifwl  Ihe 
Hoods,  ssaented  to  the  appMcstlon  of  the  goods  to  her  pgopertj, 
sbe  is  bonnd  by  the  oeiitrsctr*' 

Tbvmi  WHS  no  eiTor  hv  lAie  answer  of  the  learned  Judge  to 
eitheroftfiei  defendant's  pointSv  and  heMe^ieFeiiiaiiiing  epeel* 
ficaitleBt  of  error  are  not  sestainedr  As  already  intiwatedy  fhe 
riglit  d  tfas  pfadntiffli  to  recoTer  hinged  i^b  ^eetfoae  of  fiaef 
wUdi  were  prcqierly  submiUed  tsihe  jniy  and  by  theas  Anmd 
in  fftiwr  of  the  phnntiSa 

JodgBsent'  affimsd.* 


MaoHAirio's  Lnnr  oa  Wzib's  Bbaiat  uxub  OuraaAOS  Mass 
BAND.  —  A  bntldm^  neoMsary  for  tlia  improTemant  of  tfao  wpontt 
a  wife,  eteolad  thereon  vnder  a  oontimot  mmdo  hj  hn  Bubuid  alone^  bai 
BBlk  hm  kBowtedge  and  eoBMBly  ii  eakjeot  fa- a  Moehnli^s  liea  for 
riala  reaaanaWy  neeawMy  lar  iSt  MiriimyflgrfJiid.  apt  tfia  adhroi 
-aontraotor^  and  aiadiatha  oonatmetiaa:  itioaa  ▼.  Tkntimn^  IttVk  Sk  Mb 
.potif  p*  fl2S. 

HusBAiiD  Ain>  Wm— Hi7njun>  AoBHT  loaWm.— AwliaialiahlafK 
aiftuiw  pardlkaaaf  fbr  Her  Mrpante  eataU  by  Tier  EnilMuid  aotuig  aa  bar  aftaii 
AwBT.  g1tenijM>%  le  <L.  a  4iei  IT  AiB,  9k  Hep.  40y  Sfcwilt t,  i^Jliwi^  i 
thLSesiSAaai  fibs.  I1S|  Ortv  ▼•  .ftnli^p^4  Dwwfc  ■»  ISpJ^AiB,  Ifm 
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KvcBAHiote  Lnn  oir  Wnrs's  Rial  Bstatb  i7NDK«i.Ck>MTBA0!r  Ifim  bt 
SuaBAHD  WITH  Bu  Knowuedoi  ahd  CoxaxNT.  — A  bnflding,  neoet- 
for  -fbe  improvmnewk  of  the  ■epuato  ovtato  df  a  wife,  '•rseted 
ndar  » ^toatauit  ouuIb  by  li«r  husband  AlonBy  Imt  trahb  lier 
jbnawltdgg.wid  ^wwaa^  ■k«i^iaci  !•  a  Biachaiua's  ]j«ii  for  natemU 
WMonably  neooaaary  for  iU  erectioii,  farniahed  vpoo  tha  order  of  the 
ktxaotor,  and  uaediii  €ha  oonatractioo. 

C9  IfiiOBaino^  Lnnr  ior  ICAnsLiLa  wtm  Thrscunro  imnb  wn 
toMf aor  3DB  Mjobkals  vob  SmBLK— •Whora  matariala 
aia  aappliad  by  a  Batorial-inaft  lor  a<d«iaUmg  aa&aalaUa  on  ibe  aaaao 
M  af  laol  A  oUin  ior  «iia*arials  larAtahadior  iha  diveUiJHK,  bnt  not  in- 
•kuBng  fba  atabla^  will  not  anfhoriaa  a  laooTery  for  tbe  materials  fvr- 
wabad  lor  'ttattaMe^  avaa  ihoogb  H  li  apportonaat  to  ffaa  dwoBiog^ 
and  nmnaaary  for.lfconnBiiaiiiiiit  aiijaii  imiitiof  tfaa  bonaa  and  lot  And 
iMm  Baaw-aMMtiaB  of  tfaa  atabla^  in  tiia  oaption  of  tba  bill  of  particu!ait 
i^^pandad  to  tba  oUin^  Ji  ii9t  a  mffioiant  indnaioa  of  tba  atobla  in  tba 


Gbabosablb  wmi  Non<»  ov  Tmn  of  OsioiirAii  Omr* 
nu4yr.  -«A  whaurtiainlai  la  ahaiyaWa  wttb  nflHioa  ^  all  the  terma 
and  atipalatfaoairf  1^  amliaat  trtwaaa  tha^gigwal  wanteaatM  and  tba 
owiM^  aadii  bondilgr  Ibaaq^  wbathar  JiaibadaatnaLknowla^ffB  i^f  ^am 


flf—  MiBAA  Mr  diiMhiiikl*s  iHwi     Thit  nninian  iitntii  the 

F.  9.  JTbifm  and  IfilKam  ?.  iVae9,1br  the  appefhuitt. 
/fVMtf  P.  IKarngtrimd  H.  E.  Ohaia,  for  (h»  agppall^ 


Btebbett,  J.  Tbe  lien  on  Which  this  Bcire  faeuu  issued 
filed  against  a  hnildiog  described  therein  as  **  a  dwell- 
liig*lioaise|  two  stones  high,  with  attic,  the  first  storj  be- 
ing of  ston^  and  {be  second  and  attic  being  of  frame,  .... 
«rectad  on  a  certain  lot  situate  in  the  township  of  Lower 
Menon,  !n  said  coonty,  containing  1.899  acres  of  land, 
iMninded  by  Thombrook  Avenue,  lot  No.  8,''  etc.,  and  "be- 
ing the  same  premises  whicli  William  T,  Tiers  and  wife,  bj 
deed  dated  Hay  17|1B87,  •  .  •  .  conveyed  to  {he  .said  Uleanor 
8.Thackara  in  fee.^  Tbe  building  is  further  described  hj 
jpvingy  aomewhat  In  detail,  its  length,  width,  etc.  The 
'" amount  claimed  is  $928.42,  for  lumber,  lime,  etc.,  fumiabed 
wi(hin  -six  months  last  past,  continuonsly,  the  particulars, 
Items,  amounts,  dates,  etc.,  beii^  specifically  aet  out  in  bill 
•snnexed  and  made  pait  of  this  claim,  and  fbrnished  for  the 
azeofion  of  said  building;  said  1>iulding  having  been  erected 
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for  tbe  improvement  of  the  separate  estate  of  Eleanor  S. 
Thackara,  and  by  her  direction,  authority,  and  consent,  and 
with  the  consent  of  her  said  husband,  the  said  Alexander  M. 
Thackara.  The  said  materials  were  furnished  under  and  in 
pursuance  of  a  contract  made  by  and  between  the  said 
Eleanor  S.  Thackara  and  the  said  L.  W.  Eitselman,  and  were 
reasonably  necessary  for  the  improvement  of  her  separate  es- 
tate, and  said  improvement  is  a  necessary  improvement.  And 
due  and  legal  notice  of  the  amount  and  character  of  this  claim 
was  given  said  owner  when  tbe  said  materials  were  furnished 
and  within  ten  days  thereafter." 

Appended  to  the  claim  is  the  bill  of  particulars,  referred  to 
therein  as  part  of  the  claim.    It  is  entitled  as  fidlows:  — 

*'bill  of  pabtigulabs. 

''JulyX),  188& 
^  L.  W.  Eitzelman,  contractor;  A.  M.  Thackara,  ownerSi  and 

wife. 

^  House  and  Stable  near  Rosemonti  Pa. 
^  Bought  of  Walter  Bevan  and  Brother." 

It  will  be  observed  that  neither  in  the  body  of  the  claim 
as  filed,  nor  in  the  bill  of  particulars  annexed  thereto,  except 
in  the  above-quoted  caption,  is  there  any  mention  made  of 
^  stable,"  or  any  other  outpbuilding  appurtenant  to  the  dwell* 
ing-house.  While  the  location,  dimensions,  etc.,  of  the  latter 
are  minutely  stated  in  the  body  of  the  claim,  there  is  nothing 
whatever  said  as  to  the  stable.  The  only  suggestion  of  any 
out-building  is  in  the  use  of  the  word  "  stable  "  in  the  above 
caption. 

It  appeared  that  on  July  16, 1887|  Kitzelman  contracted,  in 
writing,  with  A.  M.  Thackara,  husband  of  the  other  defendant^ 
for  the  erection  of  the  house  on  her  lot,  and  on  November  11, 
1887,  a  similar  contract  was  made  with  said  husband  for  the 
erection  of  the  stable  on  same  lot  The  plaintifiEs  furnished 
the  materials  specified  in  the  bill  of  particulars,  on  the  order 
of  the  contractor,  and  they  were  used  partly  in  the  construc- 
tion of  the  house  and  partly  in  the  stable.  The  building  oC 
the  house  was  commenced  in  July,  1887,  and  completed  about^ 
February  11, 1888.  The  stable  was  commenced  in  November, 
1887,  and  finished  about  February  10, 1888.  The  plaintiflb 
bad  no  knowledge  that  there  were  separate  contracts  for  the 
erection  of  the  respective  buildings,  nor  that  they  were  in 
writing;  but  they  knew  that  Kitselman  was  building  belli 
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the  dwelling-house  and  the  stable.  These  facts  are  either 
undisputed  or  established  by  the  verdict 

Under  the  findings  of  the  jury,  the  value  of  the  materials 
ftumished  and  nsed  in  both  buildings,  with  interest,  was 
$999.68.  They  were  reasonably  necessary  for  the  erection  of 
the  bouse  and  stable,  and  the  buildings  were  necessary  for 
the  improvement  of  the  wife's  separate  estate.  The  contracts 
were  made  and  the  materials  were  furnished  with  her  knowl- 
edge and  consent  The  stable  was  appurtenant  to  the  bouse, 
mnd  waa  necessary  for  the  convenient  enjoyment  of  the  house 
mod  lot 

One  general  ground  of  defense  in  the  court  below  was,  that, 
under  the  evidence,  there  could  be  no  recovery  for  any  part  of 
the  materials,  mainly  because  the  contracts  were  with  the 
husband  alone,  and  Mrs.  Thackara,  owner  of  the  lot,  was  not 
a  party  thereto.  The  evidence  tended  to  show  that  the  con- 
tracts were  made  with  the  knowledge  and  consent  of  Mrs. 
Thackara;  that  the  materials  were  reasonably  necessary  for 
the  erection  of  the  house  and  stable,  and  that  those  buildings 
were  necessary  for  the  improvement  of  her  separate  estate; 
that  said  materials  were  furnished  and  used  in  the  erection 
of  both  buildings,  with  the  knowledge  and  assent  of  Mrs. 
Thackara,  and  that  the  stable  was  appurtenant  to  the  house, 
and  was  necessary  for  the  convenient  use  of  the  house  and  lot 

That  evidence  was  properly  submitted  to  the  jury,  with  in- 
etructions  that  unless  they  found  the  facts  as  above  stated, 
their  verdict  must  be  for  the  defendants.  The  verdict  in  fa- 
yot  of  the  plaintiffs  therefore  establishes  those  facts;  and  if 
there  was  nothing  else  in  the  case,  the  judgment  thereon 
•hould  be  sustained.  As  was  said  in  Einstein  v.  Jamison^  95 
Pa.  St  408:  ^  While  courts  should  carefully  protect  married 
women  in  the  enjoyment  of  their  separate  property,  and  not 
permit  it  to  be  unjustly  charged  with  encumbrances,  they 
should  not  be  permitted  to  enhance  the  value  of  their  prop- 
erty at  the  expense  of  innocent  and  confiding  creditors.  If 
the  materials  were  furnished  and  used  in  the  improvement  of 
her  property  by  her  directions,  or  with  her  knowledge  and  as- 
sent, and  were  reasonably  necessary,  and  there  was  no  agree- 
ment that  her  property  should  not  be  liable  therefor,  the  law 
will  give  a  lien  thereon  for  the  value  of  the  materials.*'  To 
the  same  effect  is  Farreiter  y.  Preaton,  2  Pittsb.  Rep.  298.  In 
that  case  it  was  well  said:  *^  If  this  were  the  case  of  the  erec- 
tion ol  a  building  oo  the  wife's  separate  estate  without  her 
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ttuthoriij^ the  building  would  not  be  Imble  to  a  lion 

for  the  materials  furnished*.  •  •  •  f or  the  contractor.  But  tim 
iiiiUdmg  intthis  ooaeMeaa^not  erected  ^ivitlioat  the  oosaeitt  of 
ike  wMe,  1  under  »  coDteaet  made  <with  la  wrtranger.  Hi 
Breoifid  iimdiir  a^ontdwot^niAdetwilbithehBabwi^/andmBt 

4ict0rAbofidani\y7flhow,'iritiift]M.lLBOi«M  aod 

cDOQiitnemie  tof  the* wife.  Jt  *iB^tnie,  the  IttMAeod  OMub  4hB 
oontraci  in  bis  »im  Jiftm^  but  Ithe  buildiog  ^ttwAiaoted  -im 
^ma^mWiiimiBBBumdtd^fajidtCQBam^  ofilM^nifeyHkiignad 
muiMTfutkeSitoTtha!^;  »aiid'liheMficm|iiiLine]fii^iti»fefmlavt;)UM 
husband  may  be  regarded  in  law  as  the  agent  of  the  irifeyias 
miMh>aoraeiif  iie'bad  cinoafgdly ^aatefl.ly  tbar  tenpieentaMthoiv 
^;."  Sewoal  of  Ahe»«p«aifteafiaiMiiQf 'Mnor  laflDkta^tlMjndingi 
<and  liimtrAiatbhs^  ibe  oanrt  ifaeariag  ToatllHi  dtifnnai  .labam 
jrtated.  'It  ia  nnnoeeaMuty  (to  .aansiSer  ifliem.  in  ^dataiL  illMBi 
af)f)eam  tolwo.mifaetantialieiBeritnjeitiiar  ofibeaa. 

^nothar  *gt(mnd  ^af '^dafimaaivfaay  flhiit,  mate  itha  <ielaiai  am 
•filed,  ^tfae  plaintiffiB  aouM  fflat^iniany  *ev»ntyaeaafBr  taKveittum 
the  valine  of  the  :maleiial8  ahowi&:to  haae  heaniiimiahed-te 
'and  iueed  ftn  .the  eonslcuetion  of ^.the  d welUitg.  Vba^eonrt  maa 
aeaordingl0r  raqnaatedv^in  dafendanV8tthirdand*fo0rlhipDinl% 
tDiinatmnt  ^tiha  jiiigr,«a8  matter  of  daac»  "thatrany  imatftiiflta 

^rfiiafatweia  ined.in^lia  aonatruatiaadif  the  etabletoan* 

aal  IbeiracDaeradrin  thie  pfoeeedtng  ".;  that,  tn>aingr«ittBt,ittia 
^rardict  ''<tsa)n  aidy  l>e  >lor  .tfaoramonnt  tand  wal»9<«jf  ittie  untfte- 
iialfltwhieh iwoDB  orotuallgr  uaed  and  apfilied  m ih64Qoaatrafr> 
tion  d{  llbd^dwalBng-lKMHie."  IThflBe  (poirita  iwere  iiffifaand  ^ita 
ybman,  and  ibaiqueation  6(  ikMrdudaed  by  tlbam  araa  iTeasr^ttd 
fer  "fixtave  ^omnideiatioD.  The  learned  judge  anhaaquenUy 
flispmMd  of  the  question  of  Jaw  .thua  reaenved,  iby  Tefturinf 
}iic^menBt  turn  abitanU  tnertdidOj  4md  enleidng  JoAgmeilt  'On 
tiie  nrosdict  for  the  lamaunt  .found  .by  tha  gmy.  Thia  ib  >tiia 
anbgeot  of  aompbiint  in  the  mnateenfk.and  twenties  apaeifr 
•caiiona. 

Canaadiaig  ike  font  >Bpaeially  ^Dund  by  Aa  jm<yy  'Hthat  'tha 
stable  was  appinttenamt  >to  tioie  home,  and  maoaBiaiyior  4lia 
•aamrenienienjoymon t  of  tf he  -honae  and  lot  '^;  aad  Ina^litBt^  tlMt 
•the  pktntiffB  <wenB  entitled  ^'agoiat  lian^gaiaat  jkKMnibaild- 
iaga, (without  ihoing  nequh-ed  ioy$:pf^iatk >tfae(aoaaa]it ihatwaaa 
ihem, — they  ahadld  iia^ieinolnded  the  tatAle4ti  thairielaiaiL 
.As  we  .'have  aeen,  *  the  stabte  ie  \entiv0ly  igaoaid  'in  »tha  ihady  tif 
tfaa«olflSm.  It  IB  nnt^won  .reforred  toauiAa  ^^wppuatenaat " 
ta  tha  houM;  naoris  it^fijwhave  .ataded  'that  any f>ari#f  tha 


ti^MiuIvwwiB  ftmiritBcl-  f<Mror  mod  ib^  life*  •oiiull  uulita'  off 
tk#<«teblat    TiohBkfidin^ Appeal,  19^P^  Stt  4M^  ft  wbis  heKT 

Mkr 'ffito*  medlanlo'a  lilMi>  IisMnmifi^  eet^fbrffl  the* 

tttsikidldkic  apiirill^«s«llid».imic*cHHi«>«rmapl^]i^ 
for  — ytMiigi  cifto^  aofh  lteiie»^^E«  cULtot  ftT*tv^n4p  mcD  Ibtior 
doDO  to  A  house  [describing  itr|- .  •  .  •  for  or  about  the  erec- 
vSm  *mcPooTi8tmctfbtT  oFlbeiraicF  BuIMi^ip&u  J  appurfeti  anceffis 
not  sufficiently  cerfaih.'^  Ifa  Lauman^i  Appeal,  8  Fa.  St:  473^, 
the  claim  was.  filed  ag^iAst  a  mansionrhouse^  baron wagpoi- 
hftWMii  .llic^„ao,ai.fttgm>to^wb^ah1tbflp  mew  M  wpfsiUBntmi^auiM 
nwlenHoAi  tovbeiown pieik  andc  nMb  logotipsr:    Itpww  )iehi'tbv(i{ 
undterthe  cfreurmrtaTrcee^  anapportfomnentofHitrclaiiir  among; 
the  several'  buiWings  was  unnecessary. 

The.  ]^'arntifl3y^dQubtIess»,Iiad]a  rigJiiLtQ.  incJiida  thaatahla. 
in  their  claim,  but  it  was  not  sufficiently  done.    TShoi  menai 
mention  of  the  word  "  stable "  in  the  caption  of  the  bill  of 
particulars  cannot  be  regard'ed'as  an  inclusion  of  the  build- 
ing in  the  claim.    Conceding  that  the  lien  against  the  house 
and  ground  upon  wUflkiti«lteidf|aiidaamiich  other  ground 
as  is  necessary  for  ttie  oniinaiyT  audit  ustfiil  purposes  of  the 
hmaiiefjgBAmoiSiihaisntiBB^totedBnBMiyitiwrawcBi,  anditlnitiaL 
sai«on*tiiat  lien  wowlii  csnxtUe'Idt^amd'  aUthe^inrprovements 
thereon,  incltadfhg  the  stable,  it  does  not  f&Ilbw.  that  the  plain- 
tiffs  have  a  right  to  include  in  the.  lien<  against,  the- house 
the.  wikMbof I  thar  matenala  fumishfld:  tnt  and.uead  ia  th«ioaa»« 
rtuwtioip  of  Hie^stablei  net  ifackidediin*the'eilaiiira»ined: 

THeftcttr  Bund'  by  the  juryj  that  pMbttflB  had' no  knowl- 
edge or  the  Bejjarate  contracts  for  tha  ereetion.of  the  resfiect- 
iv«  hiuldiaga|..niMb  that>U>epOQnteaeta*wwgainiwBiiag»>oanhave 
no  bearing  in  their  favor.  They  mights  bwfv)  known)  and  it 
was  theit^dtity  to  ascertlrfh,  the  fSftet.  •^fr  ir  tJie^dhtjrof  oner 
who  dJeaU  with  an  alleged  contractor  to  know  the.  relation.he 
bsMa  to  tha;owner;.  andJailing.in  thi%,he!furnishesf  matesial 
aftilria^pcta'V-SroiMciu  e^wmm  110  Pa.  St..6M#  iMSiSehrmier 
r:  OMhmd,  1S4T^  Bt  SW,  WAte:  Sfe  Rep.  6»,  tMr  court 
held  that  the  subcontractor  is  chargeable  with  notice  ofall. 
the  terma  and.  stipulations  between  the  origjinal .  contractor 
aod  tfas>ow«Mri. 

It^followfi  from  what  hasbeen  said' that  the*  pTaltitiffIr  were 
not  entitled  to  recover,  in  this  suit,  for  the  value  of  the  mate- 
rials furnished  by  them  for  the  stable,  and  used  in  the  con- 
struction thereof  and  that  the  def(§Trdants'  third  and'  fburtb 
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points  for  ehftrge  should  hftve  been  affirmed^  or  else  the  qiiet* 
tion  of  law  presented  by  those  points  should  have  been  deoidad 
in  favor  of  the  defendants.  The  record  furnishes  no  data  hj 
whioh  a  final  Judgment  can  now  be  enteredi  and  it  is  there- 
fore necessary  to  reverse  the  judgment  and  order  a  new  triaL 
Judgment  reversed,  and  a  venir§  facia$  d$  novo  awarded. 

'MmoBAxixfB  Iamb  oh  Win's  Bmbamaxm  Sbtats  rania  a  OoBTKAcr  Sio  jcbd 
BT  nia  HusBAim  ALomii  See  Bodeg  v.  Tkackmxi,  14S  Fft.  Si.  171f  mK  P> 

Maratiind's  Lnnr— SuBOomBAoroB.— The  nboontnMitor  k  dnised 
with  knowledge  of  bXL  ih«  termi  «id  skipiiUtioiis  of  tho  original  oontntoi  b»> 
Iwoi  the  owner  end  the  prinoipel  oontntotor,  end  le  bound  thereby:  Seslroo* 
itrr.  OaOamd,  1S4  Pe.  Si,  277|  19  Am.  St  Bep.  SSI,  end  notei  Beiudki  r. 
Bood,  1S4  F^  Si,  889|  19  Am.  Si  Rep.  SOS^  end  note  SSl^  70a 

Hbohabu^  Lnnr.  —  Ae  to  whether  «  pertl<mlar  baOding  mwl  be  eontem 
slated  by  the  oontmelb  eee  Bole  ie  Okofim  r.  Pmrtm  eia 
]>efl^f7l^f74 
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PA  PMBilLTABlA.  8B4«B»  Ml] 

Qamanm  mat  Lawiullt  Ibsubb  Jjrm  ov  ms  Dbbvob.  «*  A  endHev 
lawfvUy  teke  ont  a  poli^  on  the  Ule  of  hie  debtor  fai  an  aoMant  aafll* 
eient  to  eofer  the  deb^  with  intereet»  and  the  ooel  of  eneh  inenrenoe^ 
with  intereit  thereon,  dnring  the  period  of  the  ezpeetaney  of  life  a^ 
eordfaig  to  the  OuUde  Tdilee. 

bnuBABCB  or  Dbbiob's  Iaib  Bor  a  Waobb  wbbv.  » Where  a  oreditor»  Ib 
good  faitii,  and  apon  the  entreaty  of  hie  debtor,  inenree  the  latter,  a 
healthy  man  of  forty-two  yeara  of  age^  in  the  earn  of  tiiree  thoosand  del- 
Ian^  to  proteot  a  debt  of.  one  Imndred  doUera^  and  the  eridenee  ehowa 
that  if  eneh  debtor  had  lired  ont  hie  ospeetaiiey,  the  erediter  would 
hare  beea  a  loeor  by  a  ooneiderable  mm,  aaoh  ineniaaoe  eaanot  be  re* 
gaidtd  aa  a  wagering  traaaaotioB. 

BfiiiBBUB  AramuBLB  TO  Show  whbthbb  LnnrBABCB  ov  Duvea  Dibpbo- 
fUBTiOBBB  TO  Dbbt.  —In  ofdor  to  determine  whether  an  inearanoe  by 
a  erediter  apon  the  life  of  hie  debtor  ii  dieproportioBed  to  the  debt  or 
Bot^  eridenoe  of  ■neh  debtor'e  ego^  of  hie  espeetaBoy  of  lif%  and  of  the 
ooet  of  maintaining  the  poU^  dnring  that  period,  ie  not  only  proper, 
bnt  BMwntial.  And  theee  faoii^  when  pnt  ia  oridenoo^  are  eaffioient  te 
eerry  the  eeae  to  the  Jnry. 

MuTAXB  nr  AssBananiT  Ihbitbahcb  wiu  vor  Yreaib.  —  Although 
the  preoiee  amoont  of  the  ameeamonta  neoeaeery  to  maintain  an  aaaeoi- 
ment  insnrance  oannot  be  asoertained,  yet  it  oan  be  approximated,  end 
where  a  ereditor,  in  good  faith^  takea  oat  inch  a  poUoy  on  the  life  of  hie 
debtor,  a  ilight  mistake  in  oaloulating  that  amount  wiU  not  vitiate  the 
poli^. 

AssuBPSiT.    The  opinion  states  the  case* 
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€hmU  Wridmai^  and  A.  Stanley  Ulrich^  for  the  appeUant 

IF.  M.  Derr  and  F.  E.  Meily^  for  the  appellees. 

PAXBQNy  C.  J.  This  case  is  not  free  from  difficulty.  It  has 
been  twice  argued,  and  has  received  a  most  careful  oonsidera- 
tion.  It  presents  the  question,  to  what  extent  a  creditor  may 
lawfully  insure  the  life  of  his  debtor.  We  have  avoided  rul* 
ing  this  point  before,  because  it  was  one  of  grave  importance, 
and  the  cases  in  which  it  was  raised  did  not  necessarily  re- 
quire it|  nor  did  they  present  all  the  facts  necessary  to  enable 
ns  to  dispose  of  it  satisfactorily.  This  record  raises  the  whole 
qneetion  squarely.  The  facts  are  substantially  as  follows: 
The  defendants  are  doing  a  firm  business  at  Lebanon,  Penn- 
sylvania, and  held  a  judgment  against  one  Andrew  Bleistine 
in  the  conrt  of  common  pleas  of  Lebanon  County,  which,  with 
interest  and  costs,  amounted  to  $110.02.  The  judgment  was 
anfficienily  secured  on  real  estate,  and  the  defendants  were 
not  pressing  their  debtor  for  the  money.  He  was  being 
pressed  by  other  creditors,  who  held  subsequent  liens  on  his 
property.  It  was  necessary  to  quiet  them  for  Bleistine  to 
pay  off  the  judgment  held  by  the  defendants,  or  get  rid  of  it 
in  some  manner.  Not  having  the  money,  he  applied  to  the 
defendants  to  satisfy  it,  and  take  a  policy  on  his  life  instead. 
The  evidence  is  uncontradicted  that  the  defendants  were 
averse  to  this,  and  for  a  time  declined,  but  finally  yielded  to 
Bleistine's  entreaties  and  his  wife's  tears  to  save  their  home. 
The  evidence  shows  that  Bleistine  offered  them  an  insurance 
of  three  thousand  dollars,  or  five  thousand,  or  ten  thousand, 
cr  any  amount  they  wanted.  The  negotiation  resulted  in  the 
defendants  taking  a  policy  of  three  thousand  dollars  on  the 
life  of  Bleistine  in  the  United  Brethren  Mutual  Aid  Society. 
The  poliey  was  issued  in  the  name  of  Bleistine  as  beneficiary, 
and  afterwards  assigned  by  him  to  the  defendants,  who  paid 
the  entrance  fee  and  all  subsequent  assessments.  The  assign- 
ment was  absolute,  and  not  as  collateral  security,  and  the 
Judgment  referred  to  was  satisfied  of  record.  After  Bleistine's 
death,  the  insurance  money  was  paid  by  the  company  to  the 
defendants.  Subsequently,  this  suit  was  brought  by  the  ex- 
ecutor  of  Bleistine  to  recover  from  them  the  amount  received 
over  the  debt  and  interest,  and  premiums  paid,  the  plaintiff 
alleging  that  the  amount  of  insurance  was  so  disproportioned 
to  the  debt  as  to  make  it  a  gambling  transaction,  within  the 
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docttn&tf  of  ff  AR^rf  t.  JPbosr,  104 1^.  dt  Ti;  4<P  Axm  Rep.  5?[), 
»nd  the  cases  £QUAwing.iL 

We  may  safely  assume  that  the  debt  due  by  Bleistine  to 
tte"  ^erfeadaniji'  was  dma  jUk;  tfifftf  09  ftr  from  the*  latter  Ktf^- 
iiq^  praeofedf  the^  former  to* fmrcrrer  hi9  lift*  Ibi* tbdr  ben^  Ibf 
a^  speciiftitiTe'  purpose,  they  entered'  in^  it  with  rehitstance^  act 
the  earnevi;  request  of  Bleisftine  tfnd  Ms  wife;  tb  n^vw  iSiem 
from  financial  embarrasemmt  aiKf  to  suve  t&eit  home.  T&n 
takes  oirt  of ^  the  ease  the  controIEng  element  wMch  existaNlF 
it)'  CFS&erf  y.  Moo9e^  104  Pa.  St  74,  4»  Am..  R^  570^  asd  thai* 
Une*  of  cases.  Yet  if  the  dbfendaats-,  eten*  for  an  honest  por*- 
pose;  hfcve*  transgressed-  the  ftiw;  and^  made  this  u  gombSog' 
thmsscttoDT,  they  mtnt  sttfibrthe  penalty  fbr  sttcfr  rfolatibtt. 

The  first  and  second  assigameivts'  present  the^nrara  questions 
in  ther  case.    Upon  the  trial  Mbw;  the*  defSsndants  proredi 
itnder  exception^  the  life  expectancy  of  Bleistiire;  and  ths' 
smount  of  assessments  on  tMs  policy  had  he  Hved  out  bir 
IhlY  Ufeezpectbncy;    It  appears*  from  this  evidence  that  the 
itasnred^was  forty^tWo- years  of  age,  and  that  his-expectatlbrii 
of  ISIir^  according  tor  the  CbrKsIis^  Tables,  was  twenty-six  years;: 
that  had  ho  lived  Iftat  tength  of  time,,  the*  interest  on  t«Bi 
Jddgment^  wi(!h  fiie  annnal  dPuev  and  assedsments;  and  nrtci^st' 
ttiereon,  would  have  amounted  ta  14,336:31,  being  91,330:31 
in  excess  of  the  amount  of  ther  polibjr.    This  evitfence  wns 
not  contiradicted.    Bin  admission  firrmr  the  subject  of  the  first' 
assignment 

Ih  the  second  assignment;,  complaint  Ik'  made*  that  the 
Iternedjiidgeerred  in  his' answer  to- the  pfeitrtifl^sfxtHpofnt. 
The  point  ita  as  folTows:  **'The  amomrt  allb w^*  and  paid  as-tho- 
consideration  of  the  transfbr  of  the  {nsurance;  to  wit;  thB  smn 
of  |99;51,  with  interest  thereon  fl-onr  Bbcember  T,  1879,  tb' 
April  2, 1877,  and  the  costs,  was  grossly  fnadisquate^^  and  the 
disproportion  between  that  amount  andt^  amt^imt  of  the  in- 
inrance — three  thousand  dblTars  —  is  so  great  as  tb  require 
the  eourt  te  say  as  mattisr  of  Ikw  that  the  transaction  was"  a 
wager,  and  thiEtt  in  this  a:ct^D^  Rieihoehl  and  If eiiy  AHve>  n» 
right  to  retain  more  of  the  ihsumnce  money  received  by  them 
than  the  amount  of  their  satisfied  judgment,  with  interest  and 
eosts,  and  the  premiums  and  assessments  paid  bjr  them,  with 
Interest  thereon;  and  therefore  the  verdict  of  tl^e  jury*  must 
be  in  finvor  of  the  plftin  tiff  for  the  amount  received  by  the  de* 
ftudantKi  wfth  IntWMt  from  the  date  of  its  receipti  lesff  tQt 
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mmmuA^  Hm judfrnoity  inioriBt  and  oMtaii  $Ksi  Mwssmml^ 
pmaiiiiatti  paid,  witk  iotflswt-'' 

Tbi»  poiRt^was  mhuot. 

WhetlMT  tlrar  (piestion  of  esceBB  af  inamraBoe^  li  to  bet  dia^ 
af>  bgr  Ibe  eDB]ii.a8.a(  mattar  ofr  lavr^^Rt  by  the  jury  aa a 
qptaUonaf  iMt^k  ia  essairtiai)  tbat  av  shocrld  kavo  a  fi«e«l 
tli^  Wa»  kaaa  nona^noir.  I  felt  the  iispcvtatior  of  this^  in^ 
dalmting  iha  opiniom  o£  Urn  oomtt  bh  Qranl  ▼;<  MiM^  tt^ 
PtkSi  Oia^iAaml  aatik:  ^Spraricing  far  111789IQ  it  may^be^ 
HhaJLm  poliojr  taken  out  l^  m  aseditar  coa  tiia  lifc  af  faia  deblcir 
oQgbi  to  ha  lioritad  ta  Ham  nmunrnkist  tbia>  dabt^  with  ibte««8<^ 
aad:  tha  amoaat  af  panouimat.  arirtto  inttMst  tb«reon^  dan^iA^' 
tba  aiBpeatttncy  olUdi  aa  sliowivhjf  tba  OArSila  Tabfea.  TMa^ 
liaivv  hom^Tw^  baa<  aeme  bean  adaptad^  lg^'tbift>oo«nrtlk»  wmf 
adjwdiaatadi  oa»,  dob'  dofate  iwt  oatnpOkdk  ta  dbfi^e'Mt6<dii9-> 
proportioa  nov,  io  T^Air  al  tba  pactittulan?'  ftwta  of  tivar'  ^aaa^ 
in  hand,'*^  la  tha  aobaequaoil  cas&  af  Coopit  v:  Shaeffeift,  W^ 
Week.  Not.ea9ii.i2a,  am  brolthet  StBoroetty  after  quottin^  tthat 
aboive,  ittniarhad;.  ^'Tfanaaj^iUDBto  baa  jnitt  aatd  practScaMa^ 
rule."  No-  gUiok  Bula  aiaa  eabaUiabsci^  boweter^  m  G^Offsr  m. 
Shwffftv^  2Q  Woek^Not.  Cto.  13S.  In<^al.c»sie  thera^iiae  mi»/ 
iasuiiaaea  of  tbraa  tUnaarind  dxil^nrs  tHJ  on^er  ai  de>Ut^o#  otvi^ 
hundred^  doHats,.  and  ibis  eoaTt  mMi,  through  Mr..  Juatiaoi 
Steitrett:.  **  la  rien  oC  tba  andiaputad  facsts^^  the  learnad  judga^ 
of  tba  commoA  pI^Taa  beldi  that  the  diapraportimi  betaken  tha^ 
inamanoe  oftttiree  thonaand  dollars  and  the  debt  of  one  htrH«> 
dred  (kJIaca<  woe  §0  giia«t  as  to  aeqains  Mm  to^  eay  aa'  ifiraitar^ 
of  law  that,  tha  tranaactixia  aiaa  ».  anger,  and  that  tha*  aseign*' 
ora  (^  tba  polioy  bad  no  rigbt.  to  eataiiii  monL  e<  tba  inaoi anoa 
moDoy  reeovered  by  tlwaa  then  the  amoant.of  tiie  debt,  plat 
the  premhinM  paid,  and  inteaeet  thereon..  In  tlda  be  waa- 
elearly  rigbtw  The  diaproportian  ia  ao  gvoat  as.  to  make  tha 
iaeiuaiioa  a  palpabW  wagos^  and  no^  oonrt  should  hesitate  to 
daalara  it  so  aa  matter  e£  ItmJ* 

Wa  baaa  BOidoobt  that  in  apiopar.  caae^. wfaatetha  fkcta  are 
not  disputed,  it  is  the  duty  of  the  court  to  pronounce  upon  tdia> 
abaiaoter  of  the  polieyt  Tbua  ia  Grant  t.  KliWy  ll/fr  Pa.  St. 
618,.it  was  auld:  ^To  tabe  oat  a  policy  af  five  thoosand  doHam 
to  seoiua^  adebtof  five  doltasa  would  be  aneh  a  palpablfr  wagar 
tbaino  aowt  would  besitataloidaelare  il  so  aamattar  of  ktw."^ 
It  ia  troei  thia  lamark  waa  made  by  way  of  illuaCratien,  andi 
waonly  lafer  toitior  thatporpose  now»  Cooper  v;  flftav/br,  90(; 
Vask.  Hot.  Gaib  128»,daeid«i  nolbiatbiit  tfaalpasticularlllk' 
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gation.  It  laid  down  no  rule  for  the  future  beyond  its  owiv  par- 
ticular facts,  viz.,  that  an  insurance  of  three  thousand  dollars 
for  a  debt  of  one  hundred  dollars,  unexplained,  was  a  gambling 
policy.  It  may  be  asked  why  it  does  not  rule  this  case,  where 
the  amount  of  insurance  was  the  same,  and  a  difference  of  a  few 
dollars  only  in  the  amount  of  the  debt  The  answer  is  not  diffi- 
cult Cooper  y.  Shaeffer^  20  Week.  Not  Cas.  128,  was  decided 
upon  the  single  ground  of  the  disproportion  between  the  insur- 
ance and  the  debt  There  were  no  £&cts  in  evidence  by  which 
this  disproportion  could  be  explained  or  shown  to  be  justifi* 
able.  This  appears  by  the  report  of  the  case,  as  well  as  from  the 
opinfam  of  Judge  McPhersoui  who  tried  that  as  well  as  this 
ease  below.  In  refusing  a  new  trial  in  the  case  in  hand,  thai 
learned  and  able  judge  saidi  in  reference  to  Cooper  ▼•  Shaeffer^ 
SO  Week.  Not  Cas.  128:  ''  Even  the  age  of  the  insured  was 
not  dwelt  upon  as  an  element  of  the  problem,  and  there  was 
not  a  word  of  evidence  as  to  the  expectancy  of  life,  or  the 
probable  amount  of  annual  payments  to  be  made.  Here, 
however,  these  important  matters  were  proved,  urged  as  a 
principal  ground  of  defense,  and  required  consideration.  In 
our  opinion,  they  necessarily  carried  the  case  to  the  jury,  and 
abundantly  justified  the  verdict  The  defendants  insured  a 
healthy  man  of  forty-two  years  in  the  sum  o«  three  thousand 
dollars  to  protect  a  debt  of  one  hundred  dollars.  If  he  had 
merely  lived  out  his  expectancy,  and  no  longer,  they  would 
have  been  obliged  to  pay  for  assessments  and  annual  dues 
$2,436.82,  to  which,  if  interest  be  added,  the  amount  of  their 
investment  would  have  been  $4,886.81.  In  return,  they  would 
have  received  three  thousand  dollars,  thus  suffering  a  consid- 
erable loss.  Surely,  to  call  such  a  transaction  speculative  is 
to  misuse  the  word.  That  it  happened  to  be  profitable  be- 
cause the  insured  died  within  a  few  years  is  manifestly  not  to 
the  point"  I  have  quoted  this  extract  at  length,  because  I 
could  in  no  better  way  emphasise  the  distinction  between 
Cooper  V.  Shaeffer^  20  Week.  Not  Cas.  128,  and  the  case  in 
hand. 

The  law  very  properly  lays  a  mailed  hand  upon  specula- 
tive life  insurance;  of  all  the  forms  of  gambling  it  is  one  of 
the  most  objectionable.  The  records  of  our  own  courts  show 
that  it  sometimes  leads  to  murder.  The  holder  of  a  policy 
upon  a  life  in  which  he  has  no  interest,  either  of  a  social  or 
pecuniary  nature,  has  a  strong  interest  in  the  death  of  the  as- 
sured.   This  interest  grows  and  strengthens  with  each  pay« 
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ment  of  premiiiiiL  Ho  ham  made  a  bid  upon  the  life  of 
another  peraoo.  A  man  who  will  engage  in  luch  a  transao- 
tion  eannot  eafely  be  regarded  aa  a  saint  He  sees  with 
growing  impatience  that  life  prolonged  from  jear  to  year,  and 
hie  money  alipping  away  in  premiums.  A  man  thus  situated 
soon  becopaes  familiar  with  the  thought  of  the  death  of  the 
person  who  stands  between  him  and  what  in  his  morbid 
fancy  he  may  regard  as  his  rights.  That  crime  follows,  in 
some  instanceSi  is  a  fact  of  which  we  have  judicial  knowl- 
edge. 

All  Ulb  insurance  is  in  one  sense  speculatiye.  Yet  within 
pcoper  restrictions  it  has  been  found  to  be  highly  beneficent, 
and  not  in  conflict  with  public  policy.  It  enables  a  man,  in 
the  dajrs  of  his  early  struggles,  to  provide  for  his  family  in 
eaae  of  his  death.  It  renders  it  possible  for  a  business  man  to 
boRow  the  capital  needed  for  success.  It  furnishes  the  means, 
and  the  only  means,  by  which  a  creditor  may  sometimes  se- 
OQia  a  doubtful  claim.  Yet  in  all  these  cases  there  is  the 
element  of  speculation,  for  if  the  assured  dies  shortly  after  the 
poHoy  is  issued,  the  beneficiary,  whether  he  be  a  blood  rela* 
tion  or  a  creditor,  gets  a  sum  of  money  greafly  dispropor- 
tioned  to  the  amount  paid.  But  in  these  cases  the  law  does 
not  regard  the  speculative  element  as  one  of  danger.  It  is 
tme  that  a  son  who  takes  out  a  policy  on  the  life  of  his  father, 
or  a  creditor  upon  the  life  of  his  debtor,  may  have  an  interest 
in  the  death  of  the  assured,  and  resort  to  crime  to  procure  it, 
hat  experience  shows  that  such  instances  are  extremely  rare, 
and  the  temptation  no  greater  than  in  thousands  of  other  in* 
stances  in  wliich  one  person  may  be  benefited  pecuniarily  by 
the  death  of  another.  But  a  policy  taken  out  by  one  who  has 
no  interest,  either  aa  a  creditor  or  a  relative,  in  the  life  of  the 
assured,  is  always  a  danger  signaL 

It  is  settied  law  that  a  creditor  has  an  insurable  interest  in 
the  life  of  his  debtor,  but  up  to  this  time  there  is  no  decision 
as  to  the  limit  of  this  right  Our  own  cases  furnish  us  no 
settled  rule,  and  for  this  reason  I  do  not  think  it  necessary  to 
review  them.  Each  case  has  been  decided  upon  its  own  facts. 
In  Coopw  V.  Shaeffer^  20  Week.  Not  Gas.  123,  as  before  ob- 
served, it  was  said  the  insurance  was  too  large;  in  Grant  v. 
JRifM,  116  Pa.  St  618,  on  the  other  hand,  we  held  that  the 
amount  of  insurance  was  not  disproportioned  to  the  debt 
We  have  now  reached  a  point  where  it  is  necessary  to  lay 
down  some  fixed  rule  by  which  such  cases  can  be  disposed  of 
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iiMilisibtttr6|>o(ltoxMto4tbMQUngiL6Mk  oonrtoimrf  ttu^ 

wUtre  Mnreibte  notUnfpio  »oat»4Ait(tll6%«MD«nt!of(tii»>m^^ 
aoM  fliid^tbe  ainraiit»af  *tlleidbbt|  UiisnimpMriUbihii  6illi«rft. 
om}ittc»m»jtirgr'toiarriye^t(4uoorn9al(iraprdti 

SlairiiDgr  mU  wittl>  Ote  ooncodiBdi  pwippflftiwr  tinrk;  «Kcnrii»- 
U»'  bMtaniiivMiniblir  inieireil^  ifa  th^^litt  ef^  Uk  dttbfcoB;  ondb 
mmy^lnwAilljpt  tiike^otii  a  polloj  tiMremfttr.fUlviwlogiaBdljt' 
tUflttbt  nnyt  Hkef  out*  the'jMlidy  ItvifiiicliiaiMMB^flH 
reasonably  secure  the  debt.    It  needs  no  argument  to 
that- if  my  ddMdr  owem  nwi  en^t  ttiousarab  doUam,  aipiiliky 
for  one:  t^otuandi  doUivrS' woold'  be  inadkipDit^:  flxrifi  aojrr 
debtor  diecp  within  twentfA^outr  boqrfr*  aftta  tim  poliagr  iia 
takeD  0Dt(  I  anp  •  lOMr 'byi  the  »aiuoini€4)fir  tfa»  preminBr .{laiikj. 
andf  it(  would  b»  but:  w^fti»<  yionm  IMowi  thamiAeiefltioiD  tbao 
deiot  and  tbe^  preminma  womld  eoBceecEthe'dsbt^    Bfarerjr  hUm&a 
paymenti  tiien^  wonld  be  a. lose/  withr  tfae^aDdyralterDatmiofc 
adding  to*^  tiii»'  lorn  jwbp  bp  yea^vor  afaandoniogf  tiu)  pdUqif.^ 
alt4igetber, .  andi  sinltinip  tW  wliolkt  aaioiifitt>  paid;.    It.  aamiia 
oieari  wpont  maaoii)  tbaftitheveraKUtcrn'may  tafe.<m^mp«iierf'iii& 
exea0ii<rfhi0fdbbCu  Butc^to  whalMBcaBsf^   ThecanaieeBtoftfaift/ 
queatioirobvi^mlyt'depaade  apm  ciixniiiiflteoaatt   iyncimpcm' 
iasnV  element^  in  tfaw  oonBidefatioB  of  thirqnBBtaan  ikitiaa-agsn 
of  tiieaianredd    TUe  di£EQmnQe«bakwMmaipDiioyi'Qa  tbm  lifttf 
ol  a  man  of  tweoty^Ave-^yeam  ofc'a|pe«aaDdian0caE:aBseniy^fiFar' 
ia^lesr  to  tb«  dnlleatcniideffetaiuiingi .  TUm  aoMuced.wM  anlyi 
fovtytwo^yeafraofagefandifais  6xpaclancjn'o£.lifafW»tftir«ntyi*' 
six- yaara    The^  diainiean«ere.gToaiiyaDifairarroC.  Ina^Uribgr 
ovti  hoM  ezp80tan<gr*.   The  OarKala  Telska  weren  porepaaed^  wilb; 
oaTO>  byoenqMrt^ni  espeftli,\and:.areitKe  rMultiof 'actlaaL.exr 
ptffeitttt'  LainiflMeeftiaojuBtafiedtifauMyiii^  thal{tha;>ofa«aioear< 
were  in  £ayor  of  the  assured.  ]mag'outxlS  hie/espaotfetnojv  joi 
wUebr caaa^tlieiv wonldibeittetkaBof  iotetesikximtbefdebt  ftr 
twentynizfyear^  added ttl>  tinr  daeeiamLasBamoentfty.witbdor 
UsnBt  themoav  for  the  someipefiodi.  IJheteerideneeisboiiB  thal«, 
in'  sm^  efentc tber  deftadanta  wnddb  hanei  beeiijloaere  by* »» 
eonaiderable  smm.  In:  finA^X  infer. 'finmtUejtlibleSKfttrniahfid 
thai  after  about  aeveBt^eir  yeajta^  tUe  id^fieaidanM  woald.  faayet 
carried  thisrpolic^^aiaJoaK.  ThedBfiNidants  aaaniBMl  ttiiaaask. 
when  tiiey  took  oat  the  polieyc    Thegrralia^had  tb«  ohanoe.ott 
tbeiassured  notdiviiigpoathiBfeKpaotanoy.   ThiaiiaA  riak  whiter 
ani  inanronee^  company  xsamnesi  nf  oa  evergn  vMvfi  nAiioh  iK 
iasneati    IniaipaitiouiaarinBfcance^.tlbr  aasofed  OMf!  Uvehmaay* 
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kpaay.  JttttttbkMgMniii  e()iiAliMd»bor  theJoMJn  uataneM 
idian  ithe  itfuwad  idlw  r]Mft>to  Itko  T«9purKtion  ^  ^bis  esipaa- 
<iMiof  »ad  iholtflD^tiMi^atft  ^«Bid  if  rbMuMis^Df -Auh  •ov^ota- 
(|jaii0  like  ^awreiage  ^reeiiit  ib  rroftsonidiJor  luoi&rm.  .ikil  4Juo 
.ittddor  tof  m  mogfie ^policy  imd  bai» uionwetMifo  ^msuU.  rib 
•  tafcfii ithdfjflBlM uritittthat ofaantegffiitf ^  bftknotd.  Had-AbMto 
•dtfbiidfiiili  Aaken  mA  one  bondrad  ipolioaas  tn  ftbeilwffl<af  ^m 
•anuigr  (deUton,  dt  tis  lOiore  lihan  fprobable  -timi  some  iof  '4bem 
ma(M  have  knqge^'emfiieded  lbei(r«npeoiation,'fHhile'«ih«i0 
^wuM  Jidl  iba^WiMAohid lii.  In  ^radi  ^mefUmsie  m0\M  outt 
jMMre  tbam-jndtiiriAl  -gaui'  or.  Ims. 

Abdittie«M8ined  iliwdtant  baB^efltptoiaaqjof  lif9,'iio«i)U6e- 
tion  would  probably  bave  aHsenat  toihe  feigbttof  .ihlB^da&nd- 
4MitB  to  Bitaiii  (Ibe  wbole  <€if  itbe  money.  -It  •  oonid  oiDt  Jihen 
ihwn  <bqan«ictttefiilly  tigsaikd'-flafft  gatnbliggrtmngaotton.  J 
Mribnili  tiait  Ae  obaractor  :af  ^tbe  'oontraot  ^xmnnot  id^pand 
(upon  «6ttlUi|  «r  rihe  .twoideot^of  daalb.  fif  not  lawful  on  its 
!incq[>iion,it  mqxM  ineMr  faooametaa 

In  order  to  (agnaitain  wbelbor  wi  insiiBance  As  tdiap^opdr- 
4ion6d  ito  rite  «dlBb^  regand  akuiat  be  bad  to  rlbe  4i0»  lof  'iba 
aaameil^rbii  lespeelationictf  iifey/tmd  itbe  <ooat  of  JDavQri^g  tile 
jBinraBfoei  mitti  linttfnat  ibtonaon,  aaw^^aeiiipoii  tiw^iniooiit 
'Of  Ibe  ;4lebt  Xhe  leTideaae  wbiob  ferma  ribo  finbjoM  naf  4be 
Aui  f^mmgnmmt  'waa  inot  ^onfly  «pnyper»  hot  ottoaAial  ilofan  ia- 
AelHganttOPdaiiiltaodiQg^  tbi9  oaee.  JH  &i;}iifit(Wihat^ae  Inak- 
ringimflhaal  j?* cEIiiK» tll£  iPa.  St.  eiS^And  wae-oneiof  dSiie 
ifkf  4ro«aToided  daoidh^  itbe  J»f oad  f Quealian  w  {tbat 
iButtai^'Qiie  who/faadattbatwpinioB  <bijtween  rtkelinea 
ean  see  fbat  ibe  jodiaial  ^mbud  most  ibaiire  ^been  iilfluanced,  lo 
#gma  oiMftnti  iff  itiie  laiqupeBtion  in  DefiBwnce  tto  itha  ^Oailisle 

.The  inOe  ^we  oiaw .  amminea  laay  -net  ibe  ibe  Jbeok,  bnt  iwe 
Jmmo  not  'bean  tabik4a. find  «  fadttei;,  lafter  a  ^noBi  'oarefiil  And 
^^Mii^ttMi  laaniidemtieii  <of  ribe  'qneatian.  Xbai  4 1  uriM  net  pto- 
Nhme  aouMi^jiMkiea  tin  rail  ^oaeea  i$  poaaibla.  Tbaie  ^will  alrwajie 
tboteaaeeiof  ia^^djMl  baidabip/in>thid.qmQJiMilion*€f  all  gen- 
4Mml  nmlea.  .Ko  ganeial  <iale«ean«beimade  lorfitreaob^rtkn- 
JarMflei'dihenadaeiitiwoald  eeaaeilobe-afrule.  .Hy^ttentian 
'Waa.eapeaialiy^DaUed^otbia  difficulty  iD^theJoUowioi^eittraot 
4nm  ibe«opiiiian  of  4ibe  laarned  Judge  .below in  -neluaLDg  a  aew 
4rial:  ''With  tmuob  Jte&psDtitiis.iiiiggeeted  vtfnkt  itbe  pnueiple 
/iniUoaiad  in  BrarU  v.  Klme^  U5  Ba.  St  625,  and  ^CSoi^par  ^. 
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Shaqfitrf  20  Week.  Not.  Cbb.  128,  at  the  proper  role  to  deter- 
mine for  what  Sam  a  creditor's  policy  shoold  be  taken  oat, 
ought  to  be  somewhat  expanded  before  it  is  positiyely  adopted. 
As  now  stated,  it  wonld  not  provide  for  a  case  like  this,  where 
the  policy  is  taken  out  in  a  company  which  leyies  annual 
(monthly?)  assessments,  and  where,  therefore,  allowance  most 
be  made  in  the  creditor's  forecast  for  possible  fluctuations; 
neither  would  it  now  provide  for  the  not  infrequent  contin- 
gency of  the  insured  outliving  his  expectancy.  Under  the 
present  form  of  the  indicated  rule,  the  creditor  must  always 
lose  if  the  debtor  lives  beyond  his  expectancy;  and  it  cannot 
be  accurately  applied  to  assessment  insurance,  because  in  this 
variety  of  the  business  the  annual  payments  are  not  a  pre- 
viously known  and  certain  sum." 

We  have  no  difficulty  in  disposing  of  the  objection  that  the 
rale  does  not  provide  for  the  case  of  the  assured  living  beyond 
his  expectancy,  and  thus  entailing  a  loss  upon  the  creditor. 
If  we  go  beyond  the  expectancy,  where  are  we  to  stop?  A 
man  may  live  to  the  age  of  a  hundred,  and  such  length  of 
days  is  of  frequent  occurrence.  To  sanction  a  policy  cover* 
Ing  such  a  period,  and  yet  to  allow  the  holder  to  recover  the 
ftill  amount  in  case  of  death  within  a  year,  would  be  a  retro* 
grade  step  in  our  decisions.  Under  such  a  system  the  credi* 
tor  wonld  be  absolutely  secure,  with  the  possibility  of  an 
enormous  gain  in  case  of  an  early  death;  whereas,  at  present, 
as  I  have  endeavored  to  show,  the  risk  of  a  debtor  exceeding 
his  expectancy  is  equalised  by  the  possibility  of  his  death 
within  it|  and  in  a  given  number  of  cases  the  result  produces 
nniformity.  The  want  of  uniformity  is  not  the  fault  of  the 
rale,  but  of  its  application  to  a  single  case. 

There  is  more  difficulty  in  the  other  objeotioD.  The  poUoy 
In  question,  however,  was  taken  out  in  a  mutual  company, 
where  assessments  are  made  from  time  to  time,  and  there  ap- 
pears to  have  been  no  difficulty  upon  the  trial  below  in  asoer- 
taining  with  sufficient  accuracy  the  amount  of  assessments 
which  the  defendants  would  have  been  called  upon  to  pay  had 
the  assured  lived  out  his  expectancy.  The  precise  amount  of 
such  assessments  cannot,  of  course,  be  estimated  with  the 
same  accuracy  as  in  the  case  of  a  company  in  which  the  an- 
nual premium  is  a  fixed  sum.  But  the  assessments,  even  in 
a  mutual  company,  can  be  approximated  by  the  experience 
of  other  similar  companies  with  sufficient  accuracy  to  base  aa 
buroranoe  upon  it.    And  where  a  policy  has  been  taken  out  in 
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good  fidth  by  a  ei«ditor|  the  law  does  not  exact  Impossibilities. 
A  slight  mistake,  one  way  or  the  other,  owing  to  the  condi- 
tioD  of  the  company's  business  by  which  assessments  are 
Inoreaaed  or  diminished,  would  not  necessarily  yitiate  a  policy. 
The  cost  of  life  insnTance,  by  whateyer  system  adopted,  it  is 
belie?ed,  does  not  Tary  so  greatly  as  to  preyent  a  reasonable 
approximation  thereof 

It  may  be  that  few  men  would  take  out  a  life  policy  to  secure 
a  debt  of  one  hundred  dollars,  wbisre  there  is  an  expectancy 
of  life  for  twenty-six  years,  and  pay  an  anhual  assessment  or  . 
premium  in  excess  of  the  whole  amount  of  the  debt.  But  we  ^ 
do  not  pass  upon  the  wisdom  of  contracts;  we  only  consider 
their  legality.  And  care  must  be  taken  in  the  enforcement 
of  an  admittedly  sound  rule  of  public  policy,  not  to  impinge 
upon  the  right  of  the  citizen  to  contract.  In  this  instance, 
the  contract  was  lawful,  and  the  defendants  appear  to  have 
entered  into  it,  not  so  much  for  their  own  benefit  as  for  the 
accommodation  of  the  assured.  We  are  not  to  measure  its 
legality  by  its  results,  but  by  its  surroundings  at  the  time  it 
was  made. 

We  are  of  opinion  that  a  creditor  may  lawfully  take  out  a 
policy  on  the  lift  of  his  debtor  in  an  amount  sufficient  to  cover 
tha  debt  with  interesti  and  the  cost  of  such  insuranoe  with  in- 
terest thereon,  during  the  period  of  the  expectancy  of  life  of 
the  assured  according  to  the  Carlisle  Tables.  We  find  noerror 
in  the  ruUng  of  the  court  below. 

Judgment  aflirmed. 
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ioBfAOi  or  Laxd  and  HiKXEALt  BwreATH  Jf  DwowMmmuL  m  TnsuL'^ 
Tbm  sorTvoe  of  laa^  and  ih«  nunenlt  beneaOi  It  naj  Im  disMTered  is 
'feiAB  'Mod  %6Coim  Mpmlto  teiMuiiitfte.  '!Flio  nBmnLl,  irtiwi  fRropofty 
■■iraiflift  teo^  «|h»  "MTJiiio  ihfifiiti—  >  aMOMtti /OMMuriid 
and  its  ownership  ii  attended  with  all  the  attsibatei  andrii 
liar  to  the'owneivhip  of  .land 

jMnRxntMur  CanknR  Fb»-8impi.b  Estatb  iir  Ck>Ai.  bcnxath  Surtacs  ov 
LA]ri>  'WKnr.  —  An  ^mrftmrnent  wirieh  gnuttii  demisea,  'leaaai»  and  to 
niiie^feti  to  a  iparigr«U  4he  merehantjMe  wtttl  .«id0r:aj«Bttain  Um^  'df 
llMi],  tqgeftker.witk  tlie«eleMMl«caHihMi«e«i#it  io«UM  ndmmaaamHim 
JAiD/9i  to  bara  jmd  io  hold  ihe-^^al  natil  Jtho  oxhanstion  thaseol  mdir 
the  tenna  of  the  indenture  ereatee  in  liim  an  estate  in  feeteinipis  to  tha 
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effMl  in  a  grant  ef  the  anrfaoe. 

Bill  for  an  injuDction.  The  bill  was  denoRiBd  4»  Jar  .want 
of  equity,  and  the  demarrer  was  sustained,  and  the  bill  dia- 
mfflsM,  'Wfib  0Bst0.  ^Ofhep  fcetS''<ave*0lalsii 4n  vfte'OfAaieo* 

laiink 
Mumjf  JL.Kmfff'WmijBmH^  Vbrmii  te  the  appeilea* 

QaxsNt  X  It  is  inol  sit  sHX  -qaesQaaei^,  hnt  3s  ei;piies8ljr 
eonoeded  by  the  learned  counsel  for  the  appellants,  that  the 
agreement  between  these  parties  is  an  absolute  sale  to  the 
defendant  of  all  the  merchantable  coal  underlying  the  tract 
ef  land  in  question,  and  that  the  surface  of  the  land  and  the 
minerals  beneath  it  may  be  dissevered  in  title  and  become 
separate  tenements.  This  doctrine  has  been  so  frequently 
decided  by  this  court,  and  in  such  varying  circumstances, 
that  a  mere  reference  to  some  of  the  leading  cases  will  be  all 
that  is  necessary  for  the  present  occasion:  Caldwell  v.  Fulton^ 
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31  Pa.  St.  475;  72  Am.  Deo.  7«0;  Caldwell  v.  Copeland,  87 
Pa.  Sk  427;  78  Am.  Dec.  436;  Semnton  ▼.  Phillips,  94  Pa.  St 
15;  Sanderson  v.  Scranton  CUp^  105  Pa*  St.  469;  Delaware  etc. 
B.  R.  Co.  T.  Sanderaon^  109  Pa.  St  583;  58  Am.  Rep.  743. 

In  the  opinions  delivered  in  the  foregoing  and  other  caaes, 
we  have  emphatically  decided  that  the  coal  or  otfaar  mineral 
beneath  the  aurface  is  land,  and  is  attended  with  all  the  attri* 
bates  and  incidents  peculiar  to  the  ownership  of  land.  We 
have  held  the  mineral  to  be  a  corporeal,  and  not  an  incorporeal, 
hereditment;.that  the  surface  may  be  held  in  fee  by  one  per- 
son, and  the  mineral  also  in  fee  by  another  peraon;  that  the 
mineral  may  be  subject  to  taxation  as  land,  and  the  surface 
to  an  independent  taxation  as  land,  when  owned  by  a  different 
person;  that  possession  of  the  mineral  may  be  recovered  by 
ejectment^  and  title  to  it  may  be  acquired  by  adverse  posses- 
sion ander  the  statute  of  limitations,  though  not  by  prescrip- 
tion, because  it  is  not  an  incorporeal  right  In  short,  we  have 
for  nearly  half  a  century  judicially  regarded  the  ownership  of 
mineral,  where  it  has  been  properly  severed  from  the  surface, 
as  the  ownership  of  land  to  all  intents  and  purposes.  Said 
Strong,  J.,  in  CaldweU  v.  Fvltanj  81  Pa.  St  475,  72  Am.  Dec. 
760:  ''Coal  and  minerals  in  place  are  land.  It  is  no  longer 
to  be  doubted  that  they  are  subject  to  conveyanoe  as  such. 
Nothing  is  more  common  in  Pennsylvania  than  that  the 
surface  right  should  be  in  one  man  and  the  mineral  right 
in  another.  It  is  not  denied,  in  such  a  case,  that  both 
are  land-owners,  both  holders  of  a  corporeal  hereditament" 
Woodward,  J.,  in  Caldwell  ▼.  Copeland,  87  Pa.  St  427,  78 
Am.  Dec  436,  said:  '*  There  is  no  more  reason  why  mines  in 
another's  land,  whether  opened  or  unopened,  may  not  be  held 
by  a  deed  duly  acknowledged  and  recorded,  than  why  land 
in  its  most  ordinary  signification  may  not  be  so  beUL  In 
other  words,  mines  are  land,  and  subject  to  the  same  laws  of 
possession  snd  conveyanoe.'* 

In  the  litigated  causes,  the  eonientions  have  been  rather 
upon  the  interpretation  and  legal  effect  of  the  instruments 
under  which  the  questions  have  arisen,  than  upon  the  doc- 
trine itself.  No  such  contention  arises  here,  as  counsel  have 
very  candidly  conceded  what  was  indeed  inevitable,  that  the 
instrument  between  the  present  parties  came  clearly  within 
the  adjudged  cases,  and  created  an  estate  in  fee-simple  in 
the  defendant  in  tte  coal  underlying  the  plaintiffs'  surface. 
It  includes  ''  all  the  merchantable  ooal "  under  the  surfiAoe« 
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^  with  the  sole  and  exclusive  right  to  mine  and  remove  the 
■ame,"  and  with  this  habendum:  **  To  have  and  to  hold  the 
eoal  in  and  under  said  land,  unto  the  said  party  of  the  second 
part,  its  successors  or  assigns,  until  the  exhaustion  thereof 
under  the  terms  of  this  indenture." 

It  is  not  possible  that  there  can  be  any  question  that  this 
is  an  absolute  grant  in  fee-simple  of  all  the  coal  under  the 
surface  of  the  tract.  But  it  is  contended  with  great  earnest- 
ness and  ability  by  the  learned  Counsel  for  the  appellants 
that  nothing  more  than  the  coal  passed  to  the  defendant 
under  the  agreement,  and  as  to  the  chamber  or  space  left  by 
the  removal  of  the  coal  under  the  mining  operations  of  the 
defendant,  the  plaintiffs  were  still  owners  in  fee,  or  rever- 
sioners, with  a  right  which  could  not  be  invaded  by  the  de- 
fendant, except  for  the  purpose  of  removing  the  coal  that 
underlaid  the  surface.  This  brings  us  to  consider  the  pre- 
cise character  of  the  prewnt  proceeding,  and  the  particular 
question  that  arises  under  it 

The  proceeding  is  a  bill  in  equity  to  restrain  the  defendant 
from  removing  coal  belonging  to  them  on  another  tract  ad- 
joining this  tract  on  the  north,  by  moving  the  same  through 
a  tunnel  or  way  made  by  the  defendant  through  one  of  the 
underlying  veins  of  coal  across  the  tract  to  the  other  land 
of  the  defendant,  two  hundred  feet  below  the  surface,  of  con- 
siderable breadth,  and  twelve  feet  in  height  It  is  alleged  in 
the  bill  that  this  way  was  produced  by  the  mining  opera* 
tions  of  the  defendant  in  accordance  with  the  contracty  and 
that  the  defendant,  having  acquired  the  adjoining  property 
after  the  agreement  with  the  plaintiffs  was  made,  have  been 
and  are  taking  out  coal  from  the  adjoining  tract  through  and 
over  this  tunnel  or  way;  and  this  is  claimed  to  be  an  illegal 
uae  of  the  plaintiffs'  property,  which  they  asked  to  have  re- 
■trained.  The  argument  is,  that  it  was  not  within  the  in- 
tention of  the  parties  that  such  a  right  should  be  granted 
or  exeroisedi  and  that,  whether  it  was  or  not,  the  plaintiffti 
have  such  a  property  in  the  chamber  or  space  left  by  the 
mining  operations  that  it  cannot  be  used  without  their  per^- 
mission. 

There  it  nothing  in  the  instrument  or  in  the  circumstances 
iorrounding  it  which  can  give  any  force  to  the  argument 
from  intention.  We  cannot  know  what  was  the  intention  of 
the  parties  except  from  the  terms  of  their  contract  The 
defendant  demurred  to  the  bill  for  want  of  equity.    No  testi- 
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mony  of  any  kind  has  been  taken.  The  bill  makes  no  aver- 
ment of  any  intention  of  either  of  the  parties,  but  simply  sets 
out  the  contract  and  the  acts  of  the  defendant  in  executing 
its  terms.  Of  course  there  are  no  surrounding  facts  that  we 
cau  consider.  There  are  none  in  the  bill  except  such  as  are 
subsequent  to  the  contract,  and  these  amount  only  to  an  al- 
legation of  the  subsequently  acquired  interest  of  the  defendant 
in  the  adjoining  property,  and  the  removal  of  coal  therefrom 
through  the  way  made  by  the  removal  of  the  coal  under  the 
tract. 

The  proposition  that  the  plaintiffs  have  a  fee  in  the  cham- 
ber or  space  left  by  the  removal  of  the  coal,  antagonistic  to 
the  right  of  the  defendant  to  use  it,  is  a  novel  one.  No  au- 
thority is  cited  to  support  it,  and  it  seems  quite  incongruous 
with  the  admitted  ownership  and  estate  of  the  defendant  in 
the  coal  displaced.  Under  all  the  decisions,  the  coal  in  place 
was  absolutely  owned  In  fee-simple  by  the  defendant.  In  a 
state  of  nature,  the  coal  necessarily  occupied  space.  How 
could  the  defendant  own  the  coal  absolutely  and  in  fee-sim- 
ple, and  not  own  the  space  it  occupied?  Or  how  is  it  pos- 
sible to  conceive  of  such  a  thing  as  the  ownership  of  the  space 
independently  of  the  coal?  If  the  coal  in  place  is  a  part  of 
the  very  substance  of  the  soil,  more  corporeal  than  the  sur- 
facOy  as  was  said  in  Caldwell  v.  Fidton^  31  Pa.  St  476,  72  Am. 
Dec.  760,  how  can  the  law  regard  the  space  which  the  sub- 
stance occupies  as  other  than  the  substance  itself?  Of 
course  such  an  idea  is  incapable  of  practical  application,  ex- 
cept upon  the  theory  that  the  coal  is  not  a  corporeal  substance 
to  be  sold  and  delivered,  but  that  only  an  incorporeal  right 
to  remove  it  passes  to  the  grantee  under  a  conveyance.  And 
such  is  the  real  nature  of  the  appellants'  argnmeni.  It  could 
not  be  otherwise.  Certainly,  if  such  were  the  natore  of  Um 
defendant's  right,  the  argument  and  the  authorities  dted  in 
support  of  it  would  be  applicable  and  of  eontrolling  force; 
but  it  is  a  sufficient  reply  to  all  of  them  to  say  that  all  th« 
decisions  are  directly  the  other  way,  and  that  they  all  estab* 
lish  that  a  eonveyance  of  the  coal  in  fee  carries  everything 
with  it^  just  as  fully  and  completely  as  a  eonveyance  of  the 
soil  above.  We  said  in  Caldwell  t.  Ftdton,  81  Pa.  St.  476,  72 
Am.  Deo.  760:  ^  It  is  a  common  thing,  in  the  mineral  districts 
of  Pennsylvania,  for  the  surface  to  belong  to  one  owner,  and 
the  coal  which  it  covers  to  another.  Both  the  surface  and  the 
coal  are  held  by  deeds,  executed  and  delivered  and  recorded 
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in  the  same  manner;  and  there  is  no  more  reason  for  consid- 
ering  the  coal  an  incorporeal  hereditament,  because  it  has 
not  been  opened,  than  there  is  for  considering  the  soil  such 
because  it  has  not  been  plowed.  Still  less  reason  is  there  for 
calling  it  an  incorporeal  hereditament,  if  the  deed  happen  to 
describe  the  grant  as  a  right  to  enter,  dig,  and  carry  away  all 
the  coal,  instead  of  describing  the  coal  without  the  customary 
circumlocution.  In  all  these  cases,  where  the  right,  rather 
than  the  thing,  is  described,  nobody  is  at  a  loss  to  know  what 
is  intended  to  pass.  It  is  the  thing  that  is  bought  and  acid. 
And  where  that  is  a  coal-bed,  it  is  an  abuse  of  language,  and 
an  unnecessary  application  of  legal  distinctions,  to  call  it  an 
incorporeal  hereditament.^  If,  then,  the  coal  in  place  is  a  pure 
corporeal  hereditament,  the  title  in  fee-simple  to  which  passes 
to  a  purchaser  by  apt  conveyance,  there  would  be  no  more 
propriety  in  claiming  a  title  in  the  grantor  to  the  space  it  oc- 
cupies than  there  would  be  in  claiming  a  similar  right  in  a 
vendor  of  the  surface  to  the  space  developed  by  the  vendee  in 
digging  the  cellar  and  foundations  of  a  house.  We  are  alt<^ 
gether  unwilling  to  adopt  any  such  view  of  the  rights  of  the 
parties  in  either  of  such  oases. 

By  the  necessity  of  the  case  the  appellants  argue  that  the 
defendant's  right  in  the  chamber  or  way  is  only  an  easement^ 
and  then  cite  authorities  that  an  easement  can  only  be  exer- 
cised to  the  extent  of  the  grant  But,  as  we  have  already 
seen,  this  is  in  direct  hostility  to  all  the  aathorities  on  that 
subject  If  the  subject  be  further  considered  upon  principle^ 
it  will  be  found  difficult  to  understand  that  any  property 
right  of  the  appellants  is  invaded  by  the  action  of  the  defend- 
ant According  to  the  averments  of  the  bill,  the  tunnel  or 
way  is  cut  through  a  vein  of  coal,  two  hundred  feet  below  the 
surface,  and  is  twelve  feet  high,  and  extends  in  the  Tein  all 
the  way  from  the  one  .side  to  the  other  of  the  tract  In  this 
way  or  chamber  the  plaintiffs,  as  owners  of  the  surface,  have 
no  right  or  title.  Tliey  have  no  access  to  it,  they  cannot  use 
it;  they  are  in  no  manner  obstructed  or  injured  by  it  Nor 
can  we  understand  how  they  are  or  can  be  injured  in  any 
other  way.  It  is  of  no  avail  to  say  generally,  in  the  bill,  that 
they  are  injured.  The  injury  must  be  stated  epecifically,  so 
that  a  court  may  know  what  it  is.  This  is  not  done,  and  we 
know  not  what  the  injury  complained  of  is.  How,  then,  can 
we  enjoin  the  defendant?  We  are  asked  to  enjoin  against 
the  removal  of  coal  from  the  adjoining  tract,  but  this  is  a 
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■latter  with  which  the  plaintiflEb  have  no  concern.  They  do 
not  pretend  ta  have  anj  tiUe  or  interest  in  that  coaL  They 
aek  ta  enjoin  removing  that  coal  through  the  chamber  or  way 
made  by  the  defendant  through  its  own  property,  to  wit,  the 
mal  0old  to  them  by  tiie  plaintiffs.  Why  or  for  what  reason 
should  we  do  thi??  The  plaintifb  would  gain  nothing  which 
fbey  do  not  now  have,  if  we  did.  No  complaint  is  made  in 
the  pJaintfffs*  bill  of  either  the  deprivation  or  injury  of  any 
right  growing  out  of  the  contract.  The  plaintiffs  cannot  pos- 
BiWy^  ose  any  part  of  the  space  left  by  the  removal  of  the 
coal,  and  hence  they  are  not  obstructed  in  the  slightest  de* 
gree.  The  right  to  nse  that  space  is  exclusively  in  the  de- 
fendant, and  that  use  is  not  and  cannot  be  questioned  by  the 
plaintiffs.  It  is  not  alleged  that  the  defendant  has  failed  to 
perform  any  doty  imposed  upon  it  by  the  contract  We  are 
bound  to  assume,  therefore,  that  all  the  coal  which  the  de- 
fendant agreed  to  take  out  or  pay  for  each  year  has  been 
taken  out  or  paid  for.  In  no  circumstances  would  the  case 
be  a  proper  one  for  an  injunction. 

But,  upon  the  authorities,  the  case  is  entirely  with  the  de- 
fendant. The  question  has  arisen  in  several  cases  in  the 
British  courts,  and  the  right  of  the  owner  of  the  coal  to  use 
the  tunnel  or  way  to  carry  other  coal  through  it  than  that 
underlying  the  land  of  the  surface  owner  has  always  been 
aflSrmed.  The  subject  is  thus  presented  in  MacSwinney  on 
Ifines,  67:  ^The  owner  in  fee  simple  or  tail  of  lands  con- 
taining mines  or  quarries  has  an  absolute  right  to  use  them, 
and  the  chamber  which  incloses  them,  and  the  space  or  shell 
which  the  working  of  the  minerals  creates,  and  the  subsoil 
generally,  fax  any  manner  which  he  thinks  proper.  And  where 
the  owner  in  fee^simple  of  lands  grants  them,  excepting  the 
underlying  mines,  he  has,  with  respect  to  those  mines,  a  simi- 
lar right.  And  as,  by  excepting  the  mines,  he  ipso  facto  ex- 
oepts  the  chamber  which  incloses  them,  he  has  a  similar  right 
with  respect  to  that  chamber,  and  with  respect  to  the  space  or 
•hell  which  the  working  of  the  minerals  creates.  The  con- 
taining^hamber  is  not  purely  and  solely  a  species  of  property 
which  can  only  be  made  profitable  by  the  removal  of  the  in« 
closed  minerals,  with  the  incidental  rights  of  using  all  proper 
means  for  obtaining  them.  It  is  a  species  of  property  which 
is  as  free  as  other  property  from  restrictions  as  to  its  mode  of 
use.  The  grantor  may  therefore  use  the  space  or  shell  created 
by  his  previous  working  of  the  inclosed  minerals,  as  a  thorough- 
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fare  for  the  carriage  of  minerals  gotten  out  of  his  adjoining 
land.  And  if,  instead  of  working  the  inclosed  minerals  and 
then  utilizing  the  space  or  shell  thereby  created,  he  prefers  to 
cut  a  passage  through  those  minerals  for  the  express  purpose 
of  using  it,  and  to  accordingly  use  it  as  a  thoroughfare  for  thio 
carriage  of  other  mineralsy  he  is  entitled  to  do  sa" 

In  Hamilton  y.  Oraham^  L.  R.  2  So.  &  Div.  App.  168,  there 
was  an  exception  in  a  free  charter,  in  favor  of  the  Duke  of  Ham* 
ilton  and  his  heirs,  of  all  the  coal  and  limestone  within  the 
lands  granted.  He  was  the  owner  of  three  estates,  Olydet- 
mill,  Cambuslang,  and  Morristown;  and  one  Graham  had  be- 
come the  owner  of  the  surface  of  Cambuslang.  The  duke 
leased  the  coal  in  Clydesmill  and  a  portion  of  the  ooal  under 
Mr.  Graham's  surface  in  Cambuslang,  and  bis  lessees  at  oaoe 
made  use  of  a  passage-way  through  the  ooal  underlying  Mr. 
Graham's  surface,  for  the  conveyance  of  other  coal  and  lime- 
stone mined  from  the  estates  of  Clydesmill  and  Morristown, 
and  this  coal  and  limestone  the  duke  owned  by  virtue  of  the 
reservation  or  exception  out  of  the  grant  of  fbe  surface.  Mr. 
Graham  brought  an  action  to  stop  the  further  use  of  the  pae- 
sage,  but  it  was  held  on  appeal  to  the  house  of  lords  that  this 
was  a  rightful  use  of  the  passage.  Lord  Westbury,  deliver- 
ing his  opinion,  said:  "You  may  approach  it  laterally  from 
another  estate,  for  the  purpose  of  mining  the  minerals. 
You  may  use  the  strata  which  you  have  reserved  to  your- 
self, or  rather  declared  to  remain  in  yourself,  in  any  manner 
consistent  with  ownership.  You  may  traverse  it  from  anj 
adjoining  land  you  have.  You  may  create  a  road  or  tunnel 
through  it;  and  you  may,  through  that  road  or  tunnel,  eanj 
either  the  minerals  or  any  other  proceeds  of  an  acyoining  ee- 
tate.  You  therefore  have,  for  there  is  nothing  to  restrain  yon, 
the  same  universal  right  and  unlimited  power  of  enjoyment 
of  the  estate  that  remains  in  you,  as  you  had  antecedentlj 
to  the  gfant  of  the  dominium  utHey  the  enjoyment  of  whidi 
that  grant  of  the  dominium  utile  in  no  respect  impairs  or 
affects."  Lord  Colonsay,  in  the  same  case,  said:  ^  It  is  a 
great  mistake  to  say  that  the.  duke  has  no  right  to  use  theee 
minerals  except  for  the  purpose  of  bringing  them  to  the  sur- 
face. He  may  use  them  in  the  way  which  is  most  beneficial 
to  himself.  ....  There  is  no  doubt  that  the  Duke  of  Ham* 
ilton  was  not  entitled  to  increase  the  burdens  of  the  servi- 
tude on  the  surface  by  bringing  the  minerals  from  the  other 
property  over  the  surface.      The  Furface  was  the   servient 


Oct.  1891.]      LXLLIBBIDGK  «•  LACKAWANNA   CoAL  Ca  651 

tenement,  and  the  minerals  under  that  tenement  were  the 
dominant  tenement  in  regard  to  that  particular  right  of 
■ervitnde.  But  the  principle  does  not  apply  in  regard  to 
ibe  right  of  property;  and  to  say  that  he  is  carrying  the 
xninerals  through  the  property  of  the  pursuer  is  another  mis- 
take. He  is  carrying  them  through  his  own  property,  and 
not  through  the  property  of  the  pursuer  at  all.  There  is  a 
want  of  keeping  in  view  the  distinction  between  the  right  of 
property  and  the  right  of  servitude  here,  which  seems  to  me 
to  have  led  to  an  erroneous  judgment  in  the  case.  I  conceive 
that  so  long  as  there  is  any  of  the  mineral  property  which 
the  Duke  of  Hamilton  has,  he  is  entitled  to  use  any  of  that 
property  in  the  mode  which  is  most  beneficial  to  himself.'' 
The  lord  chancellor  also  said,  referring  to  his  opinion  in  the 
case  of  Proud  v.  BateSj  84  L.  J.  Ch.  406,  ''As  to  the  excepted 
mines  I  held  that  the  owner  had  an  absolute  right  to  do  as 
he  pleased  with  them,  and  that  he  therefore  had  a  right  to 
carry  his  coals  through  them.** 

In  this  last-mentioned  case  of  Proud  v.  Baies^  84  L.  J.  Ch. 
406,  a  lease  was  made  of  the  waste  land  of  the  manor,  with 
an  exception  of  the  mines  and  quarries,  with  full  power  to 
mine  and  work  the  sama  A  way  available  for  the  carriage 
of  minerals  lay  exclusively  within  the  excepted  mines,  and 
the  lord  claimed  the  right  to  oarry  through  this  way  miner- 
als worked  on  other  property  than  that  embraced  in  the  lease. 
The  court  held  that  he  had  an  absolute  right  to  do  what  he 
pleased  with  the  excepted  miner,  and  therefore  he  had  a  right 
to  carry  through  them  minerals  from  wherever  gotten.  Vice- 
Ohancellor  Wood,  in  delivering  his  opinion,  said:  ''Now, 
whether  the  word  '  mines '  be  used,  as  it  often  is,  in  the  sense 
of  minerals,  the  thing  dug  out  of  the  mine,  or  that  which 
contains  the  minerals,  that  which  contains  cannot  be  less 
than  the  thing  contained;  and  therefore  there  is  no  doubt 
that  the  whole  containing-chamber  which  has  the  minerals  is 
'the  mine';  and  so  far  as  the  mines  are  concerned,  there  can 
be  no  question  that  they  are  altogether  out  of  the  demise,  and 
as  to  them,  the  representatives  of  the  lessee  are,  of  course,  enti- 
tled to  use  them  for  any  purpose  whatever,  and  at  any  period. 
Lord  Campbeirs  decision,  in  the  cause  of  Bowser  v.  Mctelean^ 
S  De  Gtox,  F.  A  J.  415,  in  this  court,  completely  explains  what 
the  right  view  is.  He  says:  'With  regard  to  copyholds,  the 
copyholder  has  the  whole  right  in  him,  but  subject  to  the 
right  of  the  lord  to  work  the  mines;  and  the  lord  cannot  use 
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an  ODdergTound  way  for  the  pttrpose  of  passing  through  aoj 
portioo  of  the  eopybold  premises.  But  as  to  that  which  is  ex* 
oepted  out  of  a  demise  by  contract,  of  couree  the  owner  can  ub» 
whate^r  he  excepts  in  any  way  he  thinks  St.'"  In  JSard* 
ley  V.  OmnviUe,  L.  R.  S  Oh.  Div.  826,  Jessel,  M.  R.,  saysr  ''If 
a  freetholder  grants  lands  excepting  minea,  he  severs  bis  estate* 
vertically;  i.  e.,  be  grants  out  his  estate  in  parallel  b<MJaontaI 
layers,  and  the  grantee  only  gets  the  parallel  layer  granted 
to  him,  and  does  not  get  any  underlying  mineral  layer  or 
stratum.  That  underlying  stratum  remains  in  the  grantor.*^ 
Referring  to  the  ease  of  Harmltan  v.  Chrakam,  L.  R.  2  8c.  A 
Div.  App^  166,  he  said:  ^  I  decided  that  the  same  law  applies 
to  Scotland  which  applies  to  England.  In  a  case  like  that^ 
the  word  *  mines '  meant  subsoil  containing  the  minerala,  and 
not  merely  the  minerals  themselves.*' 

The  appellants  reply  to  these  cases  by  saying  they  were 
cases  of  exceptions  out  of  grants,  and  the  mines  reserved  or 
excepted  were  the  property  of  the  grantors,  and  nevor  wen 
conveyed;  hence  they  held  everything  not  granted  by  their 
orignial  title.  But  the  distinction  is  without  farce.  There  is 
no  substantial  difference  between  a  title  by  exception  out  of 
a  grant  and  a  title  by  direct  grant  of  the  same  subject.  In  a 
case  of  an  exception,  the  grantor  retams  the  whole  title  wbick* 
he  already  holds;  and  in  the  case  of  a  direct  grant,  the  grantee 
holds  the  whole  title  granted,  and  the  ownership  is  as  abso- 
lute  in  the  one  case  as'  in  the  ether.  We  have  held  tiiat  a 
grant  of  all  the  eeal  undemeafh  a  tract  of  land  is  an  absokite 
conveyance  in  fee-simple  of  all  the*  coal,  and  no  greater  titls 
than  that  could  be  acquired  by  an  exception  to  the  sameethet 
in  a  grant  of  the  surface.    The  books  make  no  distinction* 

Thus  in  3  Washburn  on  Real  Property,  4S2,  it  is  said:  "As 
an  exception  is  the  taking  ot  something  out  of  the  thing 
granted,  which  would  otherwise  pass  by  the  deed,  it  may  be 
said,  in  general  terms,  that  it  ought  to  be  stated  and  described 
as  fblly  and  accurately  as  if  the  grantee  were  the  grantor  o( 
the  thing  excepted,  and  the  grantor  were  mads  tho  grantee  by 
the  exception."  In  Bowser  v.  Macleanj  2  De  Gex,  F*  A  J. 
416,  the  lord  chancellor  said:  '^I  am  inclined  to  think  that  a 
mistake  has  been  committed  in  not  distinguishrng  between  a 
copyhold  tenement  with  minerals  under  it,  and  freehold  leased 
land  with  a  reservation  of  the  minerals,  or  freehcdd  land 
where  the  Burfiace  belongs  to  one  owner  and  the  subsoil  coik 
taining  mmerals  belongs  to  another,  as  separats  teneinenU^ 
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divided  from  ecu^h  other  vertically  instead  of  laterally.  If  this 
had  been  Bfhoh  freehold  land,  the  owxmf  of  the  surface  could 
not  bav^  complained  of  the  making  or  of  the  ezccfis  in  using  a 
tramway  through  the  subsoif.*  In  WTLitakerv.  Brown,  46  Pa, 
SL  I97|  we  held  that  where  a  deed  in  fee  of  land  was  made, 
the  grantor  "  saving  aud  reserving,  nevertheless,  £or  hia  own 
uae,  the  coaJi  eontamed  in  tbe  said  piece  or  parcel  of  land,  to 
gelber  with  free  ingrem  and  egress  by  wagon*road  to  haul  the 
coel  therefrom  as  wanted,"  the  saving  clause  operated  as  an 
exception  of  the  coal,  and  therefore  that  the  entire  and  per- 
petual property  therein  remained  in  the  grantor.  The  whole 
lettsooic^  of  the  opiaion  piite  the  ease  upon  exactly  the  same 
footing  at  if  the  words  of  the  exception  had  been  contained  in 
a  specific  grant  of  the  coal,  and  CaldweU  v.  Fulton^  81  Pa.  St^ 
476, 72  Am.  Dee.  760,  and  kindred  cases,  were  cited  as  authori* 
ties  for  the  ruling.  In  MacSwinney  on  Mines,  68,  the  author 
eays:  ^Similar  principles  apply  where  the  owner  grants  it 
[the  surface]  by  way  of  lease,  excepting  the  mines,  or  where 
be  grants  the  mines  in  fe&-simple,  and  excepts  the  surface." 
In  Bainbridge  on  Mines  and  Minerals,  *34,  the  author  says: 
^  The  seveniDee  (rf  mines  is  usually  e£Pected  by  exceptions  in 
deeds  of  assurance  which  transfer  the  freehold  in  the  surface 
and  reserve  the  mines.  An  exception  is  distinguished  from  a 
reservation  by  its  being  part  of  the  thing  granted,  and  in  ex- 
istence at  the  time  of  the  grant;  while  the  latter  is  a  right  of 
new  creation  arising  out  of  the  subject  of  the  grant.  They  are 
different  in  legal  effect,  but  in  their  creation  *  there  is  no 
magio  in  words/  and  if  the  meaning  is  clear,  either  of  the 
above  ezpressioos  will  operate  for  the  purpose  designed.  They 
axe  alee  construed  exactly  in  the  same  way  as  actual  grants. 
In  either  case,  the  law  favors  their  construction  by  giving 
ibem  all  proper  and  necessary  incidents." 

There  is  no  averment  in  the  bill  that  all  the  coal  in  the  vein 
hae  been  taken  out,  or  that  the  tunnel  is  opened  on  the  bed- 
rock  underneath  the  vein;  on  the  contrary,  it  is  alleged  that 
the  tunnel  has  been  cut  through  the  coal,  by  which  we  under- 
stand it  is  in  the  very  body  or  substance  of  the  coal  which 
was  bought  by  the  defendant.  It  follows,  hence,  that  the  tun- 
nel or  way  is  exclusively  within  the  defendant's  own  property, 
and  is  subject  to  such  use  as  any  owner  may  desire  of  property 
belonging  to  himself.  Upon  the  whole  case,  we  think  the  dis- 
position of  it  made  by  the  learned  court  below  was  correct. 

Judgment  affirmed. 
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Rbal  Fropbrtt  -^  TiTLB  vo  BukwaOm  ahd  Mtnirim  Seysbablb.  — 
Minerals  nnsvTered  from  the  toil  form  a  separate  oorporeal  hereditament^  and 
oonatttate  property  capable  of  possession  distinot  from  the  surface:  WifHnmM 
T.  aOmm,  84  Ala.  228;  6  Am.  8t  Eep.  868»  and  note;  ObtaRan  t.  Okadwl^ 
80  Pa.  Si  81;  21  Am.  Eep.  93;  iforvte  t.  ^rcMrterde.  Ob.,  65  K.  Y.  688;  14 
Am.  Bep.  822;  BmtMeBT.  J7tm^79Tez.  888;  Bihar.  MmAk^mi^n. 

Gbahts  ov  Minxbals  EuBBToro  1HB  Lahd  oe  of  Lunm  R— btuw 

TBI    MUIXRALB,   AKD  TBI   RlGBTB  OF  1HB   PABXIBi  TBBBlia  —  Althoo^ 

the  owner  of  land  is  presumed  to  own  everything  above  and  beneath  tts  ■■»» 
face,  it  is  well  established  in  English  and  Amerioan  law  that  the  ■orfMO  of 
land  and  the  minerals  nndemeath  it  may  be  dissevered,  and  becoinis 
rate  tenements.    After  severance  has  been  effected,  o  distinct  and 
estate  of  inheritance  may  be  held  by  one  person  in  the  minerals  under  tiio 
surface,  while  another  holds  an  estate  in  fee  in  the  snrftuMs  Blanohard  wmd 
Weeks  on  Mines  and  Minerals,  80;  Humpkrim  v.  Brogdem.  IS  Q.  K  789| 
RiddU  V.  Broum^  20  Ala.  412;  66  Am.  Dec.  202;  Wmam  w.  OOmm,  84  Ala. 
228;  6  Am.  St  Rep.  368;  Knighi  v,  Indiana  ete.  Ob.,  47  Ind.  106;  Arnold  T. 
Stevem,  24  Pick.  106;  36  Am.  Dea  806;  ffartweU  v.  OanuMm^  10  N.  J.  Eq. 
128;  04  Am.  Dea  448;  Rifdtman  v.  OiUia,  67  N.  Y.  68;  16  Am.  Rep.  464; 
CaidtceU  v.  FuUon,  81  Pa.  St  476;  72  Am.  Dec.  760;  CaidweU  v.  Obpefaad;  S7 
Pa.  St.  427;  78  Am.  Dec  436;  AniutrongT.  OaldweU,  63  Piu  St  284;  0% 
o/Scranlon  v.  PhiWpa,  94  Pa.  St.  16;  Sattdenom  v.  0%  </BcnmUm^  106  Fk. 
St.  469;  Delaware  etc  R,  B.  Oo.  y,  Sanderson,  109  Pa.  St  688;  68  Am.  Repw 
743;  MasBot  v.  Mosee,  8  &  a  168;  16  Am.  Rep.  697. 

Skvxranob  of  MnvntALB  from  Svbfaob,  bow  Bffbotbdi — The  sevofw 
anoe  of  minerals  from  the  snrfaoe  of  the  land  is  nsnally  sffeotod  by  oxo^- 
tions  in  the  deeds  which  transfer  the  surface  and  reeerve  the  minenJs.    Bot 
it  may  also  be  effected  by  a  grant  of  the  minerab  alone.    An  ezceptaoo.  in 
distinguished  from  a  reservation  by  its  being  part  of  the  thing  granted  and 
in  existence  at  the  time  of  the  grants  while  a  reservation  is  a  right  arising 
out  of  the  subject  of  the  grant    But  if  the  meaning  is  clear,  either  cf  thoao 
expressions  will  operate  for  the  purpose  deeigned.    They  are  oonstmed  in 
the  same  way  as  actual  grants,  the  law  favoring  their  constmotion  by  givinn 
them  all  proper  and  necessary  incidents:  Bainbridge  on  Mines  and  Mineral^ 
2d  ed.,  66.     In  WhUaher  v.  ^roten,  46  Pa.  St  198,  Woodward,  J.,  who  do. 
livered  the  opinion  of  the  court,  referring  to  the  words  of  a  dead,  said:  "Ai* 
though  they  were  apt  words  to  constitute  a  reeervation,  yet,  so  far  as  thej 
affect  the  coal,  they  must  operate  as  an  exception,  because  the  coal  was  a 
corporeal  hereditament,  in  eeatt  at  the  date  of  the  deed,  part  of  the  land  It- 
self, and  therefore  not  the  subject  of  a  reservation."    Gordon,  J.,  in  delivoffw 
ing  the  opinion  of  the  court  in  Homer  v.  IFiafoon,  79  Pa.  St  242,  21  Ana. 
Rep.  66,  said:  "A  distinction  has  been  attempted  between  a  grant  of  tho 
surface  by  the  owner  of  the  whole  fee  and  a  reservation  thereof  in  his  own 
favor  as  implied  by  the  conveyance  of  the  minerals  alone.     But  this  distinc- 
tion is  not  sound."    A  reservation  of  min ends  and  mining  rights  is  construed 
as  is  an  actual  grant  thereof.     It  makes  no  differenoe  whether  the  right  to 
mine  is  conferred  by  an  exception  in  a  deed  of  the  surface,  or  by  a  grant  of 
the  mine  by  the  owner  of  the  whole  estate  therein,  reserving  to  himself  tho 
surface:  Marvin  v.  Brewster  L  M,  Co  ,  55  N.  Y.  358;  14  Am.  Bep.  322. 

Gbant  of  MnriBALS,  Fobm  of.  —  There  are  two  ways  in  which  the  subject 
of  a  conveyance  may  be  described.  One  is  by  describing  the  thing  itself^ 
OB  land  by  metes  and  bounds^  or  by  a  known  name;  tho  other  is  by  dssif 
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ual!n^  iU  usufruct,  or  the  doiniuion  Of  er  it.  Thas  a  grant  of  the  renta^  iisneey 
ail  J  profits  of  a  tract  of  laml  is  uniformly  regarded  as  a  grant  of  the  land 
Itself.     The  minerals  under  a  tract  of  land  may  therefore  be  oooTeyed  by 
aajning  them,  or  by  granting  the  fnll  rights  titles  and  priTilege  of  digging 
Mid  taking  away  the  minerab  to  any  extent  that  the  grantee  may  think 
proper.    The  giving  of  the  right  to  mine  and  take  away  all  the  minerals 
its  toa  grant  of  the  minerals  themeeW— .    No  man  can  aoqnire  any 
estate  in  uioemls  tfaaa  the  exdosiTo  rigM  in  himself,  his  heirs  and 
to  miae  and  remofo  tiM  whole  of  them.    By  the  grant  of  snob  a 
rights  the  minerals  beeome  e^rered,  and  the  title  thereto  becomes  rested  in 
tiio  grantee.    And  the  same  holds  tme  in  case  of  a  reeerration  or  excep- 
tion of  fooli  right  in  a  oonToyanoeof  tlM  aorfaoe  by  the  owner  of  the  entire 
•otate:  BlanciiardandWeekaonHineaand  Minerals,  81;  DMktqfhmmUimw. 
Oraham,  L.  R.  8^8a  4Dir.  App.  I66|  OaUmUw.FuUothZl  Ftk  8t  475;  7S 
Am.  Deo.  760;  JFUtafarr.  Urowm  46PiL  8ft.l97|  SamtUrmM  w.  (Xi^  ^  Scran* 
faH^  106  Ftk  8ft.  460;  Ikhmmm  $k.  B.  R.  (h,T.  Samiermm,  100  Piu  8t  688;  68 
An.  Bep.  748.    Hie  inrai  ''ninoralay"  in  a  grants  indndes  prkmafiuk  erery 
■obsleaeethatean  bofotnndemeath  the  sorfaoeof  the  earth  for  profit    And 
wiiere  tlM  terms  **  mines  and  minerale'*  are  need  in  a  grant  or  exoeption, 
the  word  "mineo  **  will  nol^  prima/aek,  be  held  to  be  the  governing  word, 
so  as  to  reatrict  the  meaning  whioh  would  otherwise  be  attached  to  the  word 
«•  minerals":  IffaoSwinney  on  Mines  and  Minerals,  12;  Axf  t.  OO,  WEL7 
Oh.  009.    The  terms  **minee  and  minerals"  in  a  grant  win  pass  paint- 
■ione  obtained  by  tiM  ordinary  means  of  mining^  and  found  below  theenr- 
fMO  of  the  soil,  and  in  strata  distinct  from  the  ordinary  earth:  Hariwdl  t. 
Omimaa,  10  N.  J.  Eq.  128;  64  Am.  Dea  448L    And  the  term  «*minerala" 
indndes  ohina  day:  Hexi  t.  OUl^  L.  B.  7  Ch.  600. 

Bjobis  Ivgibur  to  Gxavt  of  MiNiHALa.  —  Btrery  expresi  grant  or 
lUKniation  of  minerals  or  mineral  rights  in  a  tract  of  land  by  necessary  im* 
pliasftion  passes  to  the  grantee  or  reserres  to  the  grantor  certain  inddental 
righta.  Tlie  most  important  of  these  rights  ares  to  open  the  mines  by  sink* 
ing  shafti;  to  use  snch  means  as  are  necessary  in  getting  oat  and  remoring 
tiM  minerals;  and  generally  to  employ  all  the  necessary  appliances  reqaisite 
to  the  proper  working  of  the  mines:  Bainbridge  on  Mines  and  Minerals,  84; 
Rombatkam  r.  WUmn,  8  H.  U  Gas.  848;  Frtmd  t.  Baie$,  84  L.  J.  Ch.  406; 
Swdlk  T.  Dorty,  L.  B.  7  Q.  K  716;  WUliamt  r.  Oibmm,  84  Ala.  228;  6  Am. 
8tb  Bep.  368;  £koing  ▼.  Sandoval  C.  Jt  M.  Cb.,  110  IlL  200;  Jforvte  t.  Bms- 
sttr  /.  Jf.  Ob.,  66  N.  T.  638;  14  Am.  Bep.  822.  The  extent  to  whioh  the 
grantee  of  tiie  minerals  nnder  a  traot  of  land  may  nse  the  surface  for  tiie 
sreetlon  of  bailding%  ways,  ete.«  Is,  of  ooorse,  a  qnestion  to  be  determined 
by  the  Jury  from  the  eyideuce  in  eaoh  psrtioalar  case:  WUUamM  r,  QSbmtn^  84 
Ala.  228;  6  Am.  8t.  Bep.  368;  iforvJa  t.  Brewster  L  M.  Co.,  66  N.  Y.  688; 
14  Am.  Bep.  822.  Bnt  the  owner  or  grantee  of  minerals,  who  does  not  own 
the  snrfaoe^  has  no  right  to  nse  the  surface  or  the  materials  of  the  land  for 
tiie  purpose  of  changing  the  character  of  the  minerals  to  whioh  he  is  entitled, 
so  for  oooTorting  ooal  into  ooke^  or  day  into  bricks,  or  for  smdting  metallis 
ores:  Wmame  t.  Qtbetm,  84  Ala.  228;  6  Am.  St  Bep.  868. 

BiOBT  ov  OwNxn  ov  SvBFAon  TO  8UFP0BT. — Where  the  ownership  of 
the  surface  of  a  traot  of  land  has  become  seyered  from  the  ownership  of  the 
ndnends  nnder  it^  unless  the  matter  has  been  otherwiss  determined  by  oon* 
traet,  the  owner  of  the  surfaoe  has  an  absolute  tight  to  necessary  support  lor 
Ui  land.    And  if  the  owner  of  the  minerals  lemoves  them  entirdy,  so  tbaft 
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injury  rcksnlta  from  the  sabaulenfie  of  the  soil,  he  will  bo  liable  for  the  dam- 
age cesttlting,  however  carefnUj  or  skillfallj  he  may  have  oond acted  hie 
miuiog  operatione.  The  owner  of  tbe  miaemls,  in  each  a  caae,  is  entitled  only 
to  so  much  of  thein  as  he  can  get  witfaoafe  iiqary  to  the  superincambent  soiL 
Hemnst  either  leave  piJlara  ov  nbaof  tfaa  ■uneral  itself,  or  pot  in  ariificiat 
loppocta  au^Bciee*  te  sostaiv  the  snpennomnbent  soil:  Ragere>OD  Ifines-  and 
Minerals^  460;  Blaaohard  and  Weeks,  on  Mines  and  Minend^  61<;  Baw- 
bridgft  OB.  Mines  sad  Mnends^  484(  Hanm  w,  Bydkiff^  6-  Maes.  A  W.  M;. 
Smm-i  ▼.  if09fo%  &m.  AiB,  90;  Pftmd  ▼;  Batm,  »i  JL  J.  Gh.  4M;  Drngiinit 
v^BoktrimfK  3  Kay  ft  J;  3t%  ifiimpMti  v.  Anofdim  IS  Q.  B»  7d9;  MeM-^ 
OiU,h.ILlCh.e&^  8mUky.Dar^,lj.U,r^B.ll%9  WiUanuw.  Oibmm 
81  Ala.  22S;  6  Am.  St.  Rep.  3M;  WOms-wiJ^m^  04  lU.  46i}  S4  Aw.  Bapw 
242;  ramdur.  Wright,  66  led.  310;  32  Am  B>p.  TO;  IMmg&Um  t,  Jfofagww 
(7da/  Ct^  40  loiva,  869s  31  Ana  Rcp^  160$  ^4«i  JerNy  AieCbw  ▼•  iVteVevwy 
/Voiii-fimee Co.,  13  N.  J.  Bq.  322}  RyehmanY.  OIW^  67  N.  Y.  69;  15  Am.  Bapw 
4(ii$  /o3i««  V.  WagntTi  66  Pa.  St.  420;  6  An.  Bept  806;  JSTonwr  ▼.  Waimm,  7t 
Pa.  St.  affi;  21  Am.  Bep.  66;  (Xoimiiv.  CA«<«M,  SOFlk  81.81;  21  Am.  B«p. 
93;  Gzr/aav.  Chappd,  101  Fk  8t^  848;  47  Am.  Rep.  722;  WUIknu  t.  iToy^  190 
Pa.  St.  485;  6  Am.  St.  Rep.  710.  The  mining  right  is  servient  to  the  exteat  ai 
sufficient  supports,  and  a  custom  t»  the  oontrary  is  not  good:  Hcmer  ▼.  BTol- 
$on,  79  Pa.  St.  212;  21  Am.  R^  56.  The  absolute  right  to  support  for  the- 
Borface  b  not  taksn  away  by  nsre-  implication  from  language  aot  neessannly 
impoziing  nch-a  result:  WiUiarmB  v.  Hay,  120  Pai.  St  486;  6  Am.  St  Rep. 
719.  It  was  held  in  that  case  that  the  right  to  support  was  not  takes  awsiy* 
by  a  eianse  in  tfas  deed  providing  that  the  grantor  should,  in  remaving-  tii» 
mineral%  **  do  av  littltt  damage  to  the  snrfaee  aa'pessiblSk''  And  in  ImUt^ 
$ton  V.  Moingona  Coal  Co.,  40  Iow%  36S^  3i  Am.  Htop.  160i  It  was  bald  Hwt 
such  right  waa  not  taken  away  by  a  oianse  in  the  deed  itesei  f  kig  !•  ths 
grantors  the  right  to  obtain  and  remove  the  minerals  "  by  amok  moans  aa- 
they  deem  proper  without  thereby  incurring,  in  any  event  whatoTiTp  wmf 
liability  for  injury  eaused  or  damage  done  to  the  siirfaoe  of  the  land.*  Hie 
term  "  surface,*'  within  the  meaning  of  this  rule,  is  not  confined  to  tka  gee- 
metrical  superficies  merely,  but  includes  whatever  earth,  soi],  or  land  liea 
above  tlie  mine,  and  may  include  a  mine  above  another  mine:  Yaadm'w,  WrigHdt 
60  Ind.  319;  32  Am.  Rep.  109.  Moat  of  the  oases  relating  to  the  right  ol  ▼«> 
tical  support  are  of  oomparatively  recent  date;  and  Lord  Campbell,  C.  J.,  in 
delivering  the  opinion  of  the  ooort  in  Humpbrim  v.  Brogden^  12  (^  B.  765p 
said:  *'  We  have  attempted  without  snooess  to  obtain  from  the  eodea  and 
jurists  of  other  nations  information  and  assistanoe  Ecspeeting.  tha  rights  and 
obligations  of  persons  to  whom  sections  ol  the  soil  divided  horiaDntally  ka> 
long  aa  separate  properties.  This  penury,  where  the  subject  of  serritndee 
is  so  seriously  and  disoriminately  treated,  probably  proeeeda  from  the  sabdi;- 
vision  of  the  surface  of  the  land  and  the  minerals  under  it  into  separate 
holdings  being  peculiar  to  Bngland." 

Right  to  Subtaox  Scfpobt  kat  bs  OoirTsou.vD  bt  CoMTSAor.  —  Whnva 
minerals  are  granted  or  reserved,  with  power  to  work  and  get  them  given  or 
reserved,  in  the  most  general  terms,  still,  a  reasonable  support  must  be  left 
for  the  surface,  and  there  is  in  every  suoh  ease  a  ftrima  /aek  inferenoa  at 
common  law  that  the  grant  or  reservation  is  made  in  suoh  » manner  aa  in 
eonsisteat  with  the  retention  of  the  right  to  support  Bat  as  eveiy  person 
has  the  right  to  do  with  his  own  property  as  he  wishes^  the  owner  of  tha 
surface  nugf  by  ft  vftUd  oontcaot  grant  the  right  to  renofn  sil  the  minenla 
without  leaving  any  supports:  Smith  r.  Daarby^  L.  R.  7  <^  B.  716;  Atpdm 
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-r.  Stdd^m,  L.  K.  10  Ch.  894;  DhU  rf  Bucehuck  v.  W^ilff-ld,  L.  R. 
4  Eng.  k  Ir.  App.  377;  reversing  Wahefitki  v.  Ihd»  qf  Bueclmrk^  Ij.  R.  4 
Kq.  Oil;  Bowhotkan  ▼.  WUmm,  8  LL  1..  Cm.  848;  Humfkne*  ▼.  Brqgien,  • 
El.  A  B.  30;  yone4  ▼.  »'ay7i€r,  60  Pa.  St  429;  5  Am.  Bep.  285;  Ci^y  <2^ 
^cnEi4toji  V.  PiM//^  94  Pft.  St  la.  In  tba  c«m  «f  ^om*  v.  ITi^fKr,  M  Al 
St.  429,i^AB.£qp.  385»  TbttmpMq,  C  J.,  delivaring  the  «|»ifiMHi  of  the 
«»vri,  «aid:  ' '  Tlie.uppar  and  mdetgHNmd  wtatoe  being  several,  .ib^  mm  gor* 
eriied  by  the  eauie  inajdn  wJiieh  limiti  the  mm  of  proper^  oiberwieesitiia- 
tody  JSie  vtere  Imo  ut  alieuum  mom  imdm.  •  •  •  .  t>oatniot  may  devote  the 
-whole  soioerale  to  the  -enloymtnt  W  the  patehaoer,  without  enppofft^  if  the 
.pairtiee  «hooae.  If  ao^  the  lees  ly  ■jeiataiaing  pilkv  or  ^uttiag  m  prope 
will  neceeeari^  oome  o«t  of  tlM  mineral  eetate." 

In  JjpdeA  ▼.  Seddim^  L.  S.  10  Ch.  S9<  a  pieoe  of  land  wm  gmnted, 
«pon  whiofa  a  oottoii«niiU  wee  to  be  ereotod,  the  gmnter  reeeraag  all 
mines  and  minerak  nnder  it^  Aod  the  right  to  tako  the  tame,  making  eom- 
peusation  for  the  damagea  to  bo  done  to  the  ootton-milL  It  was  held  that 
dm  grantDT  oonld  not  bo  VMtrained  -from  working  the  mine  and  taking  the 
minerals,  although  the  bnildings  npen  the  enrflsoe  wenld  bo  neoeemrily  in- 
jnred  by  his  so  doing.  In  snoh  esses,  however,  the  reservation  must  be 
framed  in  each  a  way  as  to  show  dearly  that  it  was  the  intention  of  the 
parties  iShat  lAn  grantor  should  have  the  power  to  work  the  mines  in  such  a 
way  as  toinjarethe  svciaoe:  BegU  r,  Qm,  L.  R.  7  Ch.  490. 

OrAITTVB  or  MlKBRALfl  NflT  LlABLS  IDB  LOM  OF  SfRIHOS  GaDSKD  BT  HO 

MiNnt o.  —  The  grantee  of  minerals  beneath  the  snrfaoe  is  not  liable  to  the 
owner  of  the  snrfaoe  for  the  loss  of  springs  occasioned  by  the  ordinary  work- 
ing of  the  mine:  Coleman  v.  Chadtmck^  80  Pa.  St  81;  21  Am.  Bepb  93)  Wilr 
UoTM  T.  OSison^  B4  Ala.  228;  5  Am.  8t  Rep.  888. 

KrcHT  Of  GBAirra  ov  Mtokhau  to  Uss  Chambkr  Cut  thkovoh  Mdtkk- 
iStM,  —  The  owner  in  fen  el  the  mmerals  nnder  a  traet  of  land  has  tiM  abso- 
lute right  to  nae  the  chamber  or  space  in  which  the  minefak  am  inclosed  in 
any  manner  he  choosee:  IdacSwinney  on  Mines,  67;  Boumer  r,  Maekan,  2  De 
Oex,  F.  &  J.  420;  Proud  v.  Boies,  34  L.  J.  Ch.  406;  Hamilton  v.  Oraham^ 
L.  R.  2  Sc.  &  Div.  App.  166;  Eardley  v.  OrancOk,  L.  R.  8  Ch.  Dlr.  826; 
itemaoy  ▼.  BUur,  L.  R.  1  App.  C.  701.  We  have  fasen  nnaUe  to  iind  any 
Amenean  easee  bearing  upon  this  qneetion,  and  the  English  cases  are  se 
fnlly  considered  by  the  conrt  in  the  opinion  in  the  principal  ease  that  a  fnr- 
disonssion  on  this  point  is  nnnecessary. 


Kesler's  Estate. 

[I4S  PxliHSTLVANIX  STASI,  888.] 

AaiMumAL  CoKTRAcr  Valid  and  Conglusiyb  or  Riohtb  or  Pakties 
WHKN.  —  Where  an  intended  wife,  of  matore  years,  of  sound  mind,  of 
good  education,  fully  capable  of  protecting  herself,  under  no  restraint, 
and  ka;ring  erery  opportunity  afforded  her  to  mform  herself  as  to  the 
■atere  and  oharaeter  of  the  instrument,  executes  sn  antenuptial  oon* 
Ino^  by  which,  in  oonsideration  of  the  provision  therein  made  for  her, 
and  on  a  full  d^cloeure  of  all  the  facts  as  to  the  estate  of  her  intended 
kasband,  she  releases  all  her  future  interest  in  his  estate,  such  contract 
km  eenaid'^ivd  as  having  embodied  in  it  the  real  intention  of  the 
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parties,  and  to  be  conoliuiTe  of  their  rigbta.  And  the  teatimony  of  ft 
■ingle  witness  to  tbe  affeot  that  anoh  intended  hnsband  deelared  hia  la- 
tontion  to  deoeive  hia  intended  wUa  ia  not  aoffioient  proof  of  fmod  ta 
nToid  inch  oontraotb 
ABinmirr  to  Rsnaw  Mabital  Rilationb  iob  Moimr  iror  Valid  Gov- 
innuunov.  — Where  an  intended  wife  entera  into  a  Talid  and  Hnding 
■atennptial  oontraot,  and  after  tbe  marriage  Tolnntarily  leaToa  her  hna* 
band  aolely  beoanae  of  her  dieaatisfaotion  with  anoh  oontraotk  a  promiae 
therenpon  made  by  the  hnaband  not  to  revoke  a  oodioil  to  hia  will  mak- 
ing additional  proviaion  for  her,  provided  the  ahonld  become  reoonoiled 
with  him,  reaame  her  marital  relationa,  and  abandon  legal  prooeedingi 
inatitoted  by  her  for  the  reroeation  of  the  antenuptial  oontraot,  la  with* 
ant  Talld  eonaideratioo,  and  the  aubeeqnent  reTooation  by  him  of 
aodloQ  win  no*  operate  aa  a  Talid  ravooatioii  of  the  antenuptial 


AooouMT  of  Charles  M.  Lnkeng  and  Thomas  M.  Moni- 
gomerji  executors  of  the  will  of  Henry  Easier,  deceased,  was 
called  for  audit  November  12, 1889.  The  testator  died  June 
23,  1888,  leaving  a  will  dated  Hay  18,  1883.  The  aocount 
showed  a  balance  for  distribution  of  $184,876.96,  one  third  of 
which  was  claimed  by  Mrs.  Mary  R.  Eesler,  as  widow  of  the  tes- 
tator, electing  to  take  against  the  will.  The  antenupital  con- 
tract referred  to  in  the  opinion  was  executed  on  the  6th  of  May, 
1884,  by  Henry  Kesler  of  the  first  part,  Mary  Rebecca  David- 
son  of  the  second  part,  and  Charles  M.  Lukens  and  Thomas  M. 
Montgomery  of  the  third  part  The  testator  and  the  claim- 
ant  were  married  on  May  20,  1884.  In  a  codicil  to  his  will, 
dated  October  6,  1884,  the  testator  referred  to  the  fact  that 
after  the  date  of  the  will  he  had  married,  and  before  his 
marriage  had  executed  the  antenuptial  contract  above  re- 
ferred to,  which  he  confirmed;  and  as  a  further  provision  for 
his  said  wife,  he  bequeathed  to  her  the  sum  of  two  thousand 
dollars,  to  be  paid  to  her  by  his  executors.  By  a  seoond  codi- 
cil, dated  August  18, 1885,  he  revoked  the  marriage  settlement^ 
and  bequeathed  to  his  wife  a  full  third  part  of  his  estate.  In 
1886,  or  early  in  1887,  Mrs.  Eesler  became  estranged  from 
the  testator,  because  of  her  dissatisfaction  with  the  antenup- 
tial contract,  and  consulted  counsel  with  a  view  to  institute 
legal  proceedings  to  annul  the  deed.  On  learning  of  his  wife's 
intention,  the  testator  invoked  the  aid  of  his  son-in-law.  Law- 
son  C.  Funk,  who  appears  to  have  been  the  confidant  of  his 
domestic  troubles,  to  secure  a  reconciliation.  Funk's  media* 
tion  resulted  in  the  assurance  and  promise  by  the  testator  to 
his  wife,  that  if  she  would  become  reconciled,  and  withdraw 
the  threatened  litigation,  he  would  not  destroj  or  altar  in  an j 
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manner  the  codicil  of  1885,  without  first  informing  her  and 
Funk.  The  wife  thereupon  withdrew  from  her  contemplated 
legal  proceedings  and  continued  upon  amicable  relations  with 
him  until  his  death.  After  the  testator's  death  it  was  dis- 
covered that  on  the  28th  of  October,  1887|  he  had  executed  a 
third  codicil,  whereby  he  revoked  the  prior  codicils,  thus  re- 
instating the  provisions  of  the  antenuptial  contract  The  testi- 
mony in  relation  to  the  fraud  alleged  to  have  been  perpetrated 
upon  Mrs.  Kesler  by  the  testator  was  given  by  Lawson  C«  Funk. 
He  testified  that  the  testator  told  him  that  he  was  having  . 
a  paper  prepared  by  Lukens  and  Montgomery  to  protect  him-  I 
self  and  his  heirs,  as  bis  intended  wife  was  a  young  widow,  ;, 
and  he  did  not  know  what  she  might  do;  she  might  jump  the  i 
traces.  The  testimony  of  this  witness  tended  to  show  that 
Mr.  Kesler  intended  to  have  Mrs.  Davidson  execute  the  deed 
under  the  belief  that  the  provision  made  for  her  in  it  was  to 
be  independent  of  and  in  addition  to  her  interest  in  his  estate 
under  the  intestate  laws;  ^  that  this  would  not  interfere  with 
her  rights."  The  auditing  judge  admitted  the  claim  of  the 
widow  to  share  in  the  estate  as  though  the  testator  had  died 
intestate,  and  as  though  no  marriage  settlement  existed.  Ex- 
ceptions to  this  adjudication  filed  by  Lukens  and  Montgomery; 
the  trustees,  and  by  their  eestuis  qvs  trmUnij  were  argued  be- 
fore the  court  in  bank,  which  held  that  by  reason  of  the  fail- 
ure of  the  testator  to  comply  with  the  terms  of  his  contract, 
the  claimant  should  not  be  barred  from  asserting  her  claim 
to  take  against  the  will,  notwithstanding  the  deed  of  ante- 
nuptial settlement,  and  that  she  was  entitled  to  one  third  of 
the  personal  estate  absolutely,  as  if  her  husband  had  died  in- 
testate. From  a  decree  of  distribution  entered  in  accordance 
with  the  opinion,  the  exceptants  appealed. 

R.  P.  WhiU  and  J.  M.  iVb,  for  the  appellants. 

John  O.  Johnson  and  Samuel  P.  Hanson^  for  the  appellee. 

Btxbbbtt,  J.  There  is  certainly  no  apparent  reason  why, 
situated  as  these  parties  were,  the  '*  law  should  regard  with 
disfavor "  the  antenuptial  agreement  made  by  them.  Mr. 
Kesler  was  advanced  in  years,  had  already  accumulated  a 
fortune,  and  had  a  family  by  a  former  marriage;  while  Mrs. 
Davidson  was  lifted  out  of  poverty  and  comfortably  provided 
fior  by  it  Persons  situated  as  they  were  do  not  usually  act 
from  mere  impulse,  or  contract  without  consideration;  and 
the  0ourt  below  has  accordingly  found  that  ^  every  require* 
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ment  of  the  law  Beems  to  have  been  complied  with  in  the  ex* 
ecution  of  this  contract.  A  fall  disclosure  was  made  to  tlie 
intended  wife,  and  eyery  opportunity  afforded  her,  either  to 
obtain  information  aa  to  the  nature  and  character  of  the  in- 
struJBeiit  she  came  preparad  to  execute,  or  object  to  its  exo- 
eutioo^if  ignorant  of  its  contents  or  deceired  as  to  its  purpose 
and  object  She  was  not  illiterate,  but  intelligent,  and  well 
edocated.  She  was  not  young  and  inexperienced,  but  of  nuir 
tore  years,  and  acquainted  with  marital  duties  and  rights.  She 
was  a  frae  agent,  of  sound  mind,  and  fully  capable  of  pee- 
tscting  berselt  Nor  was  she  under  any  restraint.  The  deed 
of  settlement,  although  of  great  length,  u  in  the  usual  form 
adopted  by  careful  and  accomplished  conveyancers,  and  its 
preamble,  in  clear  and  perspicuous  language  easily  compre- 
hended by  a  person  of  eren  ordinary  intelligence^  specified 
the  terms  and  objects  of  the  agreement  entered  into  between 
the  parties.  That  it  was  understood  by  the  claimant,  we  think 
there  is  no  doubt  And  from  her  necessitous  circumstances 
it  is  not  wholly  improbable  she  was  content,  assured  of  the 
maintenance  and  comforts  afforded  by  her  future  husband's 
wealth  during  his  lifBtime,  and  the  secured  annuity  of  six 
hundred  dollars  for  her  life  after  his  death,  to  relinquiah  all 
farther  claim  upon  his  estate. 

It  is  impossible  to  understand  how,  consistentty  with  fhese 
fkcts,  Mr.  Kesler  can  be  found  to  haye  practiced  a  fratxl  upon 
his  intended  wifo  in  the  execution  of  this  contract  In  his 
senile  garrulity  he  may  hate  made  statements  to  his  eon-in* 
law  which  had  better  have  been  left  unsaid;  but  when  brought 
face  to  face  with  his  wife|  he  distinctly  aTerred,  and  riie  did 
not  deny^  that  she  had  never  asked  him  any  questionB  in  re- 
gard to  the  agreement,  and  that  he  had  made  the  settlement 
^'  to  protect  bis  family;  that  she  might  jump  over  the  traces; 
that  he  fiilly  intended  if  she  proved  a  faithful,  good  wife,  —  he 
only  hnd  this  to  protect  himself  and  his  family,  —  if  she  proved 
to  be  what  he  thought  she  was,  and  what  she  had  now  turned 
out  to  be,  he  would  have  given  her  at  the  same  time  one  third." 
But  whatever  may  have  been  his  original  intention,  in  view  of 
the  findings  of  the  court  below,  that  Mrs.  Davidson,  knowing 
her  rights,  and  fully  informed  of  the  situation,  deliberately 
and  in  writing  released  all  her  interest  in  her  deceased  hos- 
bancVs  estate  in  consideration  of  the  provision  made  for  her 
by  this  agreement,  and  was  content,  it  is  incredible  that  a 
fraud  should  have  in  fact  been  practiced  on  her.    Even  as- 
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•nming  that  tha  fiteUi  aie  as  daiined  by  har  coqdbbI,  tba 
^uonUim  of  proof  adduced  is  not  sufficieDi  to  loodify  tba 
agreement;  they  were  not  proved  bj  tvro  witnessos  or  tbtor 
equivalent:  Thomas  v.  Zoo«0, 114  Pa.  St  35. 

The  agreemeiit  mast  be  considered  aa  having  embodied  the 
real  intention  of  the  parties  at  its  date»  and  tbereibre  aonclo- 
aive  of  their  rights.  Was  there  a  valid  revocation  of  it?  It 
will  be  conceded  that  tliere  must  have  been  a  meritorious  or 
valuable  consideration  for  such  revocation:  Stickney  v.  Bor- 
moAy  2  Pa.  St  67;  and  it  is  very  clear  that  neither  of  these 
asisAed  keia.  The  sole  induosment  was  tbe  daiog  sf  tibat 
which  Mrs.  Eesler  was  legally  boond  to  do.  She  had  v^un- 
tarily  estranged  herself  from  her  husband,  because  of  her 
diasatisfSftction  with  the  antenuptial  contract;  there  is  no  pre- 
tense that  she  bad  any  other  cause  of  complaint  If,  as  has 
been  shown,  that  waa  a  valid  and  binding  ooatnict  the  ee- 
tmngement  waa  without  justification;  M  waa  a  wanton  abuee 
of  the  marital  relation  for  mercenary  purposes,  and  reconcile- 
ment was  her  duty.  Public  policy  forbids  that  the  perform- 
ance of  such  duty  may  be  made  the  aubjeet  of  baHar  and 
aale.  The  law  fixes  and  regulates  the  marital  relation  on 
public  considerations,  and  will  not  allow  the  parties  to  discard 
and  renew  it  for  money.  Thus  in  Robert  v.  FrUby^  88  Tex. 
219,  tha  supreme  eourt  held  that  tha  husband  m  not  legally 
bound  by  a  post-nuptial  contract  in  which  he  hires  his  wife 
to  liw  with  him.  The  same  principle  waa  affirmed  by  the  so- 
preme  eourt  of  Tennessee  in  Copeland  v.  Boat^  9  Baxt  238;  40 
Am.  Bep.  89.  And  Mr.  Justice  Allen,  of  the  supreme  judicial 
eourt  of  MassachusettSi  well  said:  ^  It  is  as  much  against  pub- 
lie  policy  to  restoie  interrupted  conjugal  relations  for  money 
aa  it  is  to  continue  them  without  interruption  for  the  same 
consideration.  The  right  of  condonation  is  not  exercised  for 
the  sake  of  justice  to  the  injured  party,  or  with  regard  to  the 
rigfata  of  others  or  the  interests  of  the  public,  when  it  is  sold 
tot  flsoney,  and  the  hiw  cannot  recognise  such  a  cemadera- 
tion'':  MerrUlY.  PtmlUe,  146  Mass.  460;  4  Am.  8t  Rep.  334. 
There  are  no  cases  in  conflict  with  this  view  decided  by  this 
eourt  It  was  not  involved  in  BurkholderU  Appeal^  105  Pa. 
8t  81,  upon  which  the  eourt  below  relie  J. 

It  is  said  that  abandonment  of  the  legal  proceedings  insti- 
tuted by  Mrs.  Kesler  for  the  revocation  of  the  antenuptial 
contract  was  sufficient  consideration.  The  answer  to  this  is, 
that  aba  waa  not  prejudiced  by  that  act;  the  question  in- 

AM.  Sr.  Bbf.,  Vol.  XXIV.  — » 
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Tolved  there  has  been  raiBed  here,  and  has  been  shown  to 
be  without  merit.  Mrs.  Eesler  is  therefore  not  in  a  position 
to  claim  the  aid  of  a  court  of  equity,  and  the  decree  of  the 
court  below  must  be  reversed. 

Decree  reversed,  with  costs  to  be  paid  by  the  appellee,  and 
record  remitted,  with  instructions  to  distribute  the  fund  in 
accordance  with  the  foregoing  opinion. 


.  Hubbard  avd  Wm^AirraMUFriAL  Contkaoib.  » To  rander  aa  aate* 
aaptial  eontraot  bindin^^  the  wife  should  have  had  a  full  diecloeure  of  the 
vahM  of  her  hoiband's  property:  Nteljf*  Appeal,  124  Pa.  St.  406;  10  Am. 
Bi,  Bep.  004,  and  note.  See  aleo  Pierce  ▼.  Pieree,  71  N.  T.  164;  S7  Am. 
Aep.  ^  and  note  26-88;  note  to  MerriU  ▼.  ScoU,  60  Am.  Dee.  871-S76. 

HuiBAirD  AXD  WiFa^CoinnuoT  to  Kesfwot  Mabital  Oblioatio]i&  — 
Gontracts  between  hoiband  and  wife  the  oonaideration  of  which  is  an  agree- 
ment to  falfiU  a  pre-ezieting  marital  obligation  is  without  connderatioa, 
and  TOtd:  Mitter  r.  JiiUer,  78  Iowa,  177;  16  Am.  St  Rep.  4S1,  and  note. 
Tlie  consideration  for  a  note  Is  iUegal  when  the  note  was  giTon  by  a  Irasband 
to  a  wife  to  indnee  her  to  diseontinne  divorbe  proceedings,  and  return  te 
kim»  where  they  have  been  liring  apart^  on  aooonnt  of  his  cruelty:  lierriU  t. 
i*easl^  146  liass.  460;  4  Am.  St^  Bep.  834,  and  note;  CopUatid  ▼.  Boaz,  9 
Bazl  828;  40  Am.  Rep.  89. 
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(148  PavHiTLTxiriA  BrAva,  47S.] 

Noir-FBoi>vonoir  ov  Promissort  Notb  nr  Suit,  What  SvmoimiiT  Bzcrsi 
lOB.  —  Where^  in  an  action  by  an  indorsee  against  the  maker  of  a  prosi- 
issory  note^  the  plaintiff  shows  that  the  indorser,  to  whom  tho  note  wis 
snrrendered  by  the  plaintiff  in  exchange  for  another  note^  the  name  e( 
the  maker  of  which  was  forged,  had  fled  the  country  on  account  of  said 
forgery  and  others,  this  is  a  sufficient  ground  laid  to  excuse  the  non-pro- 
dneticn  of  the  note^  and  to  Justify  the  admissicn  of  ssoondaiy  sfvldenes 
of  its  contents. 

QswnnDiBH  Of  SiavATuu  of  Makbr  ov  Non,  What  Suitiouiit  En- 
MnrOB  Of.  —  Where  the  maker  of  a  promissory  note,  upon  being  inquired 
of  eonceming  its  genuineness,  and  after  examining  it  tells  the  indonas 
thai  it  is  an  right,  eridenee  of  this  fact  is  soffident  to  warrant  the  jury 
ia  finding  that  his  signature  to  the  note  is  genuine. 

bmHmrr  aoatot  Lost  Note  Susd  on  should  bs  Rbquirkd  whkh.  — 
Where  the  maker  of  a  note  is  sued  thereon  by  an  indorsee  who  has  de* 
Urered  it  to  an  indorser  thereof  in  exchange  for  a  note  forged  by  such 
indorser,  who  has  fled  the  country,  the  defendant  is  entitled  to  protee- 
tioB  against  the  poesibtlity  of  the  note  turning  np  in  the  hands  of  is 
innocent  holder  for  ralue;  but  the  court  can  give  sneh  protection  by  re- 
straining  execution  until  such  indemnity  is  given. 

PoRGEo  Notb  Takbn  ni  Exchangb  foR  Grnuirb  Onb  hot  PATMBirr. " 
The  surrender  by  an  indorsee  to  an  indorser  of  a  genuine  note  in  cs 
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change  for  *  note  forged  by  snch  indorser  does  not  amount  to  a  payment 
of  the  genuine  note,  nor  extingnieh  the  indonee's  right  to  reooror  egainil 
the  maker  thereof. 

Absumpbit.    The  opinion  Btates  the  otuM. 

John  Q.  John8(nif  for  the  appellant. 

Richard  P.  WhiU^  George  H.  Earle^  Jr^  and  Samud  B.  JTtMy, 
for  the  appellee. 

Sterrbtt,  J.    In  the  language  of  plaintiff's  amended  state- 
ment of  claim,  this  suit  was  brought  against  the  defendant^ 
John  Field,  **to  recover  the  sum  of  five  thousand  dollarSi  being 
the  amount  of  a  certain  promissory  note  drawn  by  the  defend- 
ant to  the  order  of  John  and  James  Hunter,  dated  June  25^ 
1886,  and  payable  four  months  after  date  at  Fifty-fifth  and 
Paschall  streets,  and  indorsed  by  said  John  and  James  Hunter 
to  the  plaintiff.''    As  an  excuse  for  non-possession  of  said  note 
and  inability  to  file  a  copy  of  it,  the  plaintiff  added  the  fol- 
lowing averment,  vii.:  **The  said  note  is  not  now  in  the  pos- 
session of  the  plaintiff,  because  at  its  maturity  James  Hunter, 
as  agent  for  and  on  behalf  of  the  defendant  and  of  John  and 
James  Hunter,  offered  to  plaintiff  in  payment  thereof  a  note 
for  five  thousand  two  hundred  dollars,  purporting  to  be  drawn 
by  James  Long  to  the  order  of  and  indorsed  by  John  and 
James  Hunter.    Believing  the  signature  of  James  Long  to 
said  note  [to  be  genuine],  the  plaintiff  accepted  said  note  in 
payment,  and  delivered  to  James  Hunter,  as  agent  for  de- 
fendant, the  said  promissory  note  of  defendant    Plaintiff 
afterwards  discovered,  and  now  avers,  that  the  signature  pur- 
porUng  to  be  that  of  James  Long  to  the  note  so  offered  and 
received  in  payment  was  a  forgery,  and  consequently  the 
said  note  was  void,  and  the  plaintiff  has  not  received  from 
said  defendant,  or  from  any  other  person,  payment  of  the 
whole  or  any  part  of  the  aforesaid  promissory  note  of  defend* 
ant" 

On  the  trial,  evidence  was  introduced  by  the  plaintiff  tend- 
ing to  prove,  inter  alia,  the  following  facts:  1.  That  the  note 
in  suit  was  made  by  defendant  for  the  accommodation  of  the 
payees,  indorsed  in  their  names,  presented  to  plaintiff  by 
James  Hunter,  discounted  by  it,  and  the  proceeds  paid  to 
said  James  Hunter;  2.  When  the  note  in  suit  matured,  it  was 
taken  up  by  James  Hunter,  who,  in  lieu  of  it,  gave  plaintiff  a 
note  for  five  thousand  two  hundred  dollars,  at  four  months 
firom  October  28, 1886,  purporting  to  be  made  by  James  Long 
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to  the  order  of  and  indorsed  by  John  and  James  Hunter;  and 
when  that  note  matured,  it  was  in  like  manner  taken  up  by 
James  Hunter,  who,  in  lieu  of  it,  gave  another  note  for  fi^e 
thousand  two  hundved  ddlars,  at  four  months  from  March 
2,  1887,  purporting  to  be  made  by  said  Long  to  tlie  order  of 
and  indorsed  by  said  John  and  James  Hunter;  3.  The  notes 
aforesaid,  purporting  to  be  made  by  James  Long,  were  for* 
geries,  but  at  the  same  time  they  were  respectively  taken  by 
th*  plaintiff  il  bedianed.  thay  were  gemaiofl;  4.  Tha  note  in 
nai  aad  tfee  firsiniifi&tioiMd  Long  note  passed,  in  the  manner 
9mA  Qndei!  the  cdgoanastajices  above  stated,  from  the  plaintiff' 
iatm  ibe  p^asasaoa  of  James  Hunter,  who,  having  been  ac- 
OBsed  eC have  comnaitted  othar  forgeries  at  or  about  the  some 
dates,  fled  th»  caoolry,  and  up  to  ajid  at  the  time  of  trial  his 
wbflBPeaboutft  were  unknown  to  the  plaintiff^  and  no  part  of 
iWier  of  the  abeiw*mantioned  notea  baa  aver  been  paid. 

Wa  think  aufBeieni  ground  was  laid  te:  excuse  the  non- 
pBadnotian  of  tha  note  in  suit,,  and  justify  the  admission  of 
laeondBry  evidenoe  of  its  contents,  eto. 

Tha  evidence  tending  to  prove  that  defendant  made  the 
note  oonsisted  of  his  own  admiiisions  made  to  the  president 
aBdoaahim^of  ttia  plaintiff  on.  several  occasiona.  The  latter 
testified^  in  substance,  that  ten  daya  or  two-  weeks  before  the 
note  matured^  defendant  oame  into  the  bank,  handed  him  a 
sotioe  whifib  had  been  addressed  to  place  of  paymmt,  etc., 
end  asked  to  see  the  note*  It  was  banded  to  him.  After 
looking  at  it  and  turning  it  over,  he  said,  '^That  is  all  ri^t." 
▲  tow  days  afterwards,  defendant  and  Mr.  Lucas  called  in 
rdation  to  forming  a  syndioate  to  buy  up  the  indebtedness  of 
John  and  James  Hunter,  etc.  During  the  conversation,  as 
thay  were  about  leaving,  **  I  asked  Mr.  Field  the  question,  I 
said:  *By  the  way,  Mr.  Field,  that  note  that  you  came  here 
and  Inspectsd,  was  the  signature  of  that  forged  or  good? '  Mr. 
Field  replied  that  that  signature  was  all  right,  and  that  the 
iiota  was  all  right."  Dr.  Hughes,  president  of  the  bank,  tee- 
tified  that  a  week  or  two  after  James  Hunter  fled,  Mr.  Lucas 
and  defendant  "came  to  the  bank,  wanting  us  to  join  in  a 
plan  to  pay  the  debts  of  Mr.  Hunter;  and  before  going  out 
Mr.  Park  asked  him  if  that  note  of  his  was  all  right,  genuineti 
He  replied  that  it  was,  after  some  hesitation."  In  short,  the 
testimony  was  ample  to  warrant  the  jury  in  finding  that  the 
aignatare  of  the  maker  of  the  note  in  suit  was  genuine,  and 
alio  that  possession  of  it  was  fi*audulently  obtained  by  James 


Oet  1891.]    West  Philabxlphia  Nat.  Baiik  «.  Tikljk    565 

Hiniter  In  the  maimer  above  stated;  but  the  learned  judgei 
being  of  opinion  that  the  evidence  was  insufficient  to  justify 
ft  nvrdict  in  ikvor  of  pfaiintiff,  ordered  a  judgment  of  non- 
sotti  md  afterwaids  wfbsed  to  take  it  ofL  In  that  we  think 
tbeiB  was  enw. 

It  is  weH  settled  that  a  peremptory  nonsuit  is  in  the  na- 
tam  ef  a  demurrer  to  the  pfaunlSff*B  evidence.  If  there  is  any 
evidence,  beyond  a  mere  mntitta^  which  «lone  would  justify 
an  infcrenoe  of  the  disputed  facts  on  which  his  right  to  re- 
depends,  it  must  be  submitted  to  the  jury:  HiU  v.  Na^ 
Tnut  Co.^  108  Pa.  Bt  1;  56  Am.  Rep.  189;  Abraham  v. 
MitehO,  112  Pa.  St  230;  56  Am.  Rep.  312.  Upon  a  motion 
to  nonsuit,  the  defendant  is  considered  as  admitting  every 
fact  which  the  evidence  tends  to  prove,  inchiding  such  infer- 
mioes  of  fiu^t  as  a  jury  may  lawfully  draw  from  it:  Miller  v. 
Sealer,  100  Pa.  St  585;  MeOrann  v.  Pittsburgh  etc.  R.  R.  Co., 
Ill  Pa.  St  171;  Jonee  j.  Bland,  116  Pa.  St  190. 

Conceding,  what  under  the  evidence  can  scarcely  be  doubted, 
that  James  Hunter  procured  the  discounting  of  a  genuine  note, 
and  wlien  it  matured,  deceitfully  and  fraudulently  paid,  or 
rather  pietended  to  pay, it  with  a  forged  note,  and  when  that 
matured,  undertook  to  pay  it  also  with  a  similar  forged  note, 
and  then  fled  the  country,  the  fair  inference  would  be  that 
the  evidence  of  his  criminality  would  not  be  left  within  plain- 
tiffs reach.  But  it  is  only  necessary  to  say  in  regard  to  this 
and  oQar  questions  of  fact  that  the  evidence  was  quite  suffi- 
cient to  require  its  submission  to  the  jury. 

As  an  innocent  party  to  the  transaction,  the  defendant  is, 
of  course,  entitled  to  protection  against  the  possibility  of  the 
note  turning  up  in  the  hands  of  an  innocent  holder  tat  value; 
but  as  was  held  in  Biebing  v.  Graham,  14  Pa.  St  16,  53  Am. 
Dee.  510,  the  oourt  has  ample  power  to  restrain  execution 
until  such  indemnity  is  given.  In  that  case  it  was  said:  ''  That 
the  defendant  is  entitled  to  indemnity,  before  he  can  be  com- 
pelled to  pay,  I  have  no  doubt;  for  it  may  be  that  the  note 
was  indorsed  in  blank  by  Graham,  and  is  now  in  the  hands 
of  a  holder  for  value.  •  •  .  .  The  maker  ought  not  to  en- 
counter any  risk,  as  he  is  in  no  default  The  inconvenience, 
if  any,  is  one  to  which  the  holder  has  exposed  himself,  aris- 
ing, perhaps,  from  his  own  carelessness.  ....  In  this,  all  the 
authorities  to  which  I  refer  generally  agree.  But  the  ques* 
turn  recurs.  Is  the  failure  to  idemnify  in  bar  of  the  action?  or 
Is  it  ft  prerequisite  merely  to  the  execution  to  enforce  pay- 
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lYientof  the  judgment?  In  the  absence  of  all  direct  author- 
ity, in  this  state  at  least,  I  incline  to  the  latter  view  of  the 
case.  However  the  law  may  be  as  to  suit  brought  to  reooFer 
on  a  lost  note  (and  I  see  no  reason  why  there  should  be  any 
difference),  we  are  of  opinion  that  when  the  note  is  lost  aftet 
the  commencement  of  the  action,  it  is  no  objeotion  to  the 
rendition  of  judgment.  Justice  may  be  effectually  adminis- 
tered by  restraining  the  plaintiff  from  issuing  his  execution, 
without  proper  indemnity  be  given.  This  is  an  equitable 
power  vested  in  the  courts,  which  will  take  care  to  do  equity, 
having  a  proper  regard  to  all  the  circumstances  of  each  case.** 
To  the  same  effect  is  Bigler  v.  Keller^  8  Week.  Not  Cas.  823. 

It  is  unnecessary  to  discuss  so  plain  a  proposition  as  that 
the  plaintiff  bank  did  not  lose  its  right  to  recover  on  the  note 
in  suit  because  it  was  surrendered  in  exchange  for  a  forged 
note.  If  authority  for  that  be  needed,  it  will  be  found  in 
Rilier  v.  SingmaMer,  78  Pa.  St.  400;  Mawni  v.  SehoUs,  120  HL 
894;  Clift  v.  Moses,  112  N.  Y.  426.  In  the  first^ited  case,  it 
was  held  that  the  trial  judge  correctly  instructed  the  jury  that 
''the  receiving  of  notes  whose  indorsements  were  forged  will 
not  amount  to  a  payment  of  a  genuine  note,  or  extinguish  the 
right  of  action  against  the  defendants  as  indorsers  upon 
the  first  note,  if  the  first  note,  drawn  by  Burkholder,  and 
indorsed  by  defendants,  bears  their  genuine  signatures.** 

Further  elaboration  is  unnecessary.  For  reasons  suggested, 
we  think  the  learned  court  erred  in  not  taking  off  the  judg- 
ment of  nonsuit. 

JaJgment  reversed,  and  procendendo  awarded* 


Bills  and  Notes.  —  AcnoNS  on  Lost  or  Distrotkd  Nonst  Bee  nole  to 
Bloilft  T.  Noland,  27  Am.  l>eo.  128,  129;  note  to  Edward»  v.  KcKee^  IS  Am. 
Pec.  480-483;  in  both  of  which  notes  will  be  fonnd  difonstions  u  to  when 
iudeiiiiiity  against  the  lost  note  sued  on  will  be  required.  A*  to  theaeoee 
•ity  of  iudemnity  iu  luch  actioiis,  see  Bandolph  v.  Barns,  28  Od.  561;  87 
A  in.  Dec.  139,  and  note;  Mackey  ▼.  Mackey,  16  Col.  134. 

Payment  —  Forged  Note.  —  Payment  in  forged  paper  leaTei  the  original 
debt  in  fnll  force  and  effect;  Bank  t.  Bwhanan^  87  Tenn.  82;  10  Am.  8t 
Rep.  617,  and  note.  The  receipt  of  a  new  promiaaory  note,  a  signatore  to 
which  ia  found  to  be  a  forgery,  doea  not  operate  as  payment  of  the  original 
note  or  au  extiuguUhinent  of  the  right  of  action  thereon:  Ooodrkk  v.  Traegt 
43  Vt.  314;  6  Am,  Rep.  281;  Allen  v.  Sharj*^  37  Ind.  67;  10  Am.  Rep.  80; 
anH  tn  the  asime  effort.  Hnhstnntially,  ia  Sftrivrjer  v.  Hnhhnrtl,  82  Me.  299: 
Oo'ljrr^fi  V.  Crisler,  121  Ind.  203;  Stratum  v.  MeMakin,  84  Ky.  Ml;  4  Am. 
bi.  Rf|i.  215. 
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tl4t  FurvsTLTAiriA  STxn,  487.] 

10  liiVDATOKT  iMJvncnom  LoCT  BT  GKon  Lachbb.  ^  A  ohuioaUM 
■oi  »titf«re  by  way  of  nuuidatory  injimotioii,  oroii  tiumgfa  the  »• 
Jvy  it  fllMrly  — tobliahed,  whtre  thtre  has  been  loog-oontiiMied  delay 
is  ■■Tting  the  rights  and  a  remedy  ezieta  at  law.  A  mandatory  injono- 
liflB  to  mtnin  the  maintenanee  of  bnildingt  upon  an  adjoining  lot,  in 
▼iolatloo  of  reetriotiTe  eoTonanti  in  a  oonToyanoe  thereof,  will  not»  there* 
Uk%  be  granted^  where  all  the  bnildingt  complained  of  have  been  for 
wmaj  ytait  m  foil  view  of  the  party  applying  for  the  injnnotion.  Bat 
■Ithoofl^  he  it  not  entitled  to  an  injnnetion  in  tnch  a  caee,  he  may  ttill 
■■•  al  law,  and  recorer  damages,  if  he  oan  thow  that  he  hat 


CtaivoB  09  OncuimAHaB  abb  SuBBomiBiiioa  mat  Jvwnn  Refubal  to 
Umihiw  YBXLAiBMif  OB  BoiLDiBO  RnntionoN8b  —  An  entire  ehange 
ol  dnBinttaaota  and  torronndingt  in  the  neightiorhood  of  the  property, 
•ad  im  the  cliaraeter  of  the  improTomentt  and  the  pnrpotet  to  which  they 
an  applied,  tie^  it  ttemt,  snfficient  to  jnttify  a  chancellor  in  refnaing 
■B  iaJaaolioB  to  lettrain  riolationt  of  building  lettrietiont. 

Bill  for  an  injanction.    The  opinion  states  the  case. 

#1  Carroll  Brewster  amd  John  O.  Johneon^  for  the  appellantB. 
Oewge  L.  Crawford  and  George  M.  DaUae^  for  the  appellee. 

PaZ80K,  J.  This  was  a  bill  filed  in  the  court  below  to  re- 
Btndn  the  defendants,  who  are  the  appellants  here,  from  con- 
tinning  to  maintain  certain  erections  on  the  premises  908 
Chestnut  Street,  Philadelphia,  upon  the  ground  that  they  were 
erected  in  Violation  of  certain  building  restrictions  imposed 
upon  said  property  by  Edward  Shippen  Burd,  when  he  sold 
and  conveyed  it  to  Thomas  C.  Rockhill  in  1825.  The  title  to 
the  adjoining  or  Burd  property  has  been  vested  by  numerous 
mesne  conveyances  in  the  plaintiff,  and  the  Rockhill  property 
is  now  owned  by  the  appellants  as  testamentary  trustees. 

The  three  principal  matters  complained  of  in  the  bill  are: 
1.  A  stable  and  coach-house  on  Sansom  Street;  2.  A  bulk- win- 
dow on  Chestnut  Street;  and  8.  Two  frame  buildings  between 
tiie  Chestnut  Street  front  building,  and  the  back  buildings  on 
Sansom  Street  The  court  sustained  the  bill,  and  awarded 
the  injunction  prayed  for.  As  to  the  stable,  the  injunction 
merely  prohibited  its  use  **  for  any  purpose  whatever,  except 
that  of  a  stable  and  eoach-house.''  It  could  not  have  been 
any  broader,  for  the  reservation  expressly  permitted  its  erec- 
tion, nor  did  the  reservation  limit  its  use  or  occupancy  further 
than  may  be  implied  from  the  designation  of  the  building  as 
a  ^  stable  and  coach-honse.**    As  to  the  other  buildings,  the 
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injunction  was  mandatoiji  and  the  decree  is  broad  enough  to 
require  their  destruction. 

The  answer  avers  that  the  erections  complained  of  are  tli# 
same  that  existed  on  the  premises  when  the  defendants*  tasta- 
tor  £r84  viewed  and  bought  the  pMosisas  m  1876,  mmi  kad  then 
existed  far  OMPre  than  twenty<4iiie  jean  previously.  There  is 
no  finding  by  the  master  which  essentiaTlj  contradictB  the 
answer  in  this  respect  Exact  dales  are  not  verjr  material, 
in  pur  view  of  the  case,  as  it  is  undisputed  that  all  the  fltaruc- 
tores  were  there  many  years  before  this  bill  was  filed. 

The  phrintiff  had  a  choice  of  remedieB.  He  might  have 
brought  his  action  at  law«  or  he  might,  as  he  did.  Me  his  hill* 
By  adopting  the  latter  remedy  he  suibniiiAed  his  «aae  to  the 
oonedenee  of  a  ehac»oeUor,  who  wiil  or  wiU  not  aiifcree  a  nere 
legal  right,  as  the  equities  of  the  oase  demund.  A  chancellor 
does  not,  and  ought  not«  to  interfere  by  way  of  mandatory  in- 
junction, even  though  the  injury  be  clearly  established,  where 
there  has  been  long-continued  delay  !n  asserting  the  ri^t, 
and  a  remedy  exists  at  law.  The  pfaaniiif  had  only  ia  look 
out  of  his  side  windows  to  see  the  erections  in  the  yard,  and 
the  bul'k-window  on  Chestnut  Street  was  plainly  before  him 
e^^ry  day  as  he  entered  and  left  his  own  store.  It  must  not 
be  forgotten  ttrnt  the  defemdants  did  not  put  up  the  offending 
biTilding,  rvoT  did  their  testator.  He  found  them  them  when 
he  pur(?h««ed  the  property,  and  may  we!l  have  supposed  that 
the  restrictions  were  no  longer  fn  force.  Be  that  as  it  may, 
the  ftw5t  Temitins  that  the  plaintiff  was  guilty  of  very  groes 
Inches  in  enforcing  his  rights.  If  there  is  anything  well  vet- 
tied  in  equity,  it  is  that  a  ^huncellor  will  -not  extend  (the  «H 
of  aa  injuiYCtion  where  the  party  has  slept  for  a  long  time 
upon  hfs  rights.  Authorities  might  be^Hed  without  number, 
were  it  neoessary.     I  shall  refer  to  a  few  only. 

I  find  the  law  wpon  thfs  mibject  nowhere  letter  expressed 
than  in  S  High  on  Injuncftions,  11S9.  It  eovers  (he  present 
case  so  fully  that  I  gire  (fee  extract  at  some  length:  *  In 
consKkring  applications  for  reHef  hj  injunction  against  fbe 
breach  of  re^rictive  eorermnts  contained  in  conveyances  of 
real  property,  the  courts  require  due  diligence  upon  the  part 
of  the  plaintiff  seeking  the  relief,  and  laches  or  acquiescence 
on  hw  part  in  the  rrohitaon  of  the  ref^trictive  covenant  wiH 
ordinarily  defeat  hfs  npiyiication.  *ln4eed,  eqtrity  requires  the 
ntnio!»t  diligence  in  this^lrts^trf  cnws  upon  the  part  of  him 
who  invokes  its  preventive  Hd,  and  a-plight  degree  of  acqui* 
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esoenoe  k  eniBcieiit  to  defeat  the  applieaiiof),  since  every 
laxation  which  plaintiff  permits  in  allowing  erections  to  be 
made  in  violatioD  of  the  covenant  amounts,  pro  tartiOj  to  a 
disaflSrmance  of  the  obligation.  Where,  therefore,  plaintiff 
lies  by  for  a  period  of  four  or  five  months,  permitting  defend- 
ants to  (o  on  with  their  orections  in  disregard  of  the  cove- 
nenii,  he  will  be  denied  relief  by  injunction;  and  where  a 
vendor  of  real  property  takes  from  each  of  several  porchasers 
a  eovenant  that  he  will  leave  unbuilt  a  certain  portion  of  the 
premises  conveyed,  he  will  not  be  permitted  to  enjoin  a  breach 
of  this  covenant  by  one  of  the  purchasers,  when  he  has  per- 
mitted prior  purehasers  to  violate  it  without  taking  proceed- 
ings against  them.  And  generally,  whenever  plaintiff  stands 
idly  by,  and  permits  the  erection  complained  of  to  be  made, 
and  expenses  to  be  incurred  therein  without  objecting,  his 
application  for  the  aid  of  a  court  of  equity  comes  too  late,  and 
will  not  be  entertained.  Thus  where  purchasers  of  real  es- 
tate have  bought  upon  condition  that  they  are  to  use  the  land 
for  a  specific  purpose,  and  none  other,  they  will  not  be  re- 
atrained  trom  nsing  it  for  other  purposes  when  plaintiff  has 
permitted  them  to  go  on  without  objection,  and  to  incur  large 
expenses  in  the  work  proposed,  no  sufficient  excuse  being 
shown  for  the  delay  in  invoking  the  aid  of  equity.'' 

This  is  the  recognized  rule  in  England  and  this  country: 
See  Oerman  etc.  Asylum^a  Appeal^  115  Pa.  St.  165;  Mitchell  v. 
Steward^  L.  R.  1  Eq.  541;  Roper  v.  Williams,  12  Eng.  Ch.  28; 
Water  Lot  Co.  v.  Biicks,  5  Ga.  815.  In  Clark  v.  Martin,  49  Pa. 
St  289,  where  a  mandatory  injunction  was  awarded  to  abate 
a  building  erected  in  violation  of  a  restriction,  the  application 
was  promptly  made  before  its  erection.  Indeed,  I  doubt  if  a 
ease  can  be  found  in  the  books  where  an  injunction  has  been 
awarded  after  the  delay  that  has  been  shown  here. 

This  practically  disposes  of  the  case.  Were  it  necessary  to 
go  further,  a  strong  argument  might  be  made  against  award- 
ing the  injunction  by  reason  of  the  changed  circumstances. 
When  Mr.  Burd  conveyed  this  property  to  Mr.  Rockhill  in 
1825,  he  lived  in  the  old  mansion  at  the  southwest  corner  of 
Ninth  and  Chestnut  streets.  The  lot  was  over  one  hundred 
feet  in  front,  and  extended  back,  with  a  stable  on  the  San- 
Bom  Street  front  The  house  had  wings  on  each  side,  reced- 
ing somewhat  from  the  front  line  of  the  main  building.  It 
was  natural  that  he  should  restrict  the  building  on  Chestnut 
Street  to  the  line  of  his  wings,  and  the  erection  o^  high  build- 
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ings  in  the  rear;  3'ct  he  porinitted  the  erection  of  a  stable  and 
coach-bouse  on  the  rear  of  the  lot  similar  to  bis  own.  After 
Mr.  Burd's  death,  the  wliole  scene  was  changed.  The  old 
Burd  mansion  was  demolished,  and  a  row  of  stores  now  oc- 
cupy its  site.  There  is  nothing  to  show  that  the  erections  on 
908  interfere  in  any  sensible  degree  with  plaintiiT's  enjoyment 
of  light  and  air.  The  stahle  has  not  been  used  for  many 
years  as  such;  it  is  now  used  as  an  office  by  the  Edison  Light 
Company.  The  location  is  no  longer  a  residential  neighbor- 
hood, and  a  stable  there  would  be  far  more  objectionable  than 
its  present  use,  even  if  it  could  now  be  rented  for  that  pur- 
pose. This  entire  change  of  circunistances  and  surroundings 
might  well  make  a  chancellor  hesitate  ere  he  applied  the 
strong  arm  of  an  injunction.  There  is  a  line  of  well-decided 
cases  which  hold  that  such  changes  in  the  neighborhood,  the 
character  of  the  improvements,  and  the  purposes  to  which 
they  are  appled,  are  sufficient  to  justify  a  chancellor  in  re- 
fusing an  injunction  to  restrain  violations  of  building  restric- 
tions. It  is  sufficient  to  refer  to  Page  v.  Murray^  46  N.  J.  Eq. 
826;  Columbia  College  v.  Thacher,  87  N.  Y.  319;  41  Am.  Rep. 
365;  Peck  v.  Matthews^  L.  R.  3  Eq.  517;  Sayers  v.  CoUyer,  24 
Ch.  Div.  180;  Duncan  v.  Central  Pass.  R'y  Co.,  85  Ky.  525. 

While  we  think,  for  the  reasons  given,  that  the  plaintiff  is 
not  entitled  to  an  injunction,  he  may  still  sue  at  law,  and 
recover  damages,  if  he  can  show  he  has  sustained  any. 

The  decree  is  reversed,  and  the  bill  dismissed,  at  the  costs 
of  the  appellee.  

Im jaNcnoN  —  Laches.  —  Equity  wiU  refuse  to  grant  an  injunotion  to  one 
who  has  been  guilty  of  an  unreasonable  delay:  Sheldon  t.  Roekwell^  9  Wis, 
1G6;  76  Am.  Dec  2t>5,  and  note;  Logaiapoi-i  v,  UkL,  99  Ind.  531;  49  Am. 
Rep.  109,  and  note;  Denver  etc  R.  R,  Co,  ▼.  DanUxt  11  CoL  247;  Biuort  v. 
ffenkel,  82  Va.  474. 


Duncan  v.  Hartmaw. 

[143  Pknn«yi.v.\wi\  Statb,  S95.) 

AosNOT  TO  MA!iAaB  PRorRKTV,  AuTHOKiTY  Ihplird  bt. — An  agencj  to 
maua>{e  property  implies  autlionty  to  do  with  the  property  what  has 
previously  been  done  with  it  by  the  owners,  or  others  with  their  express 
or  implied  consent,  or  to  do  with  it  what  u  usual  and  customary  to  do 
with  prop«>rty  of  tliu  sitae  kind  in  the  same  locality. 

AflRRKMKNT  riRANTiNn  Kir.iiT  TO  QuAHRY  Stonr  iji  Lrask. — An  Agree- 
ment granting  to  a  person  the  sole  rif(ht  to  quarry,  take,  and  sell  stone 
from  a  tract  of  lau«l  for  a  term  of  fifteen  year^i is  a  leaiie  of  the  land. 
But  it  is  not  pnaui/ack  such  a  Kaio  of  wild  mountain  land  M  it  onfr 
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Barfly  given  in  the  inaua^oment  of  such  land  by  an  agent  appointed  for 
a  single  year. 

L.F.ASS  Prima  Facis  bstovd  AoTHORirr  of  Aoxnt  whsk.  —  A  lease  made 
by  an  agent  appointed  for  a  single  year,  granting  to  the  lessee  the  ex- 
clnsivo  right  to  qnarry,  take^  and  sell  stone  from  a  tract  of  wild  moun- 
tain land  for  a  term  of  fifteen  years  is  ptima/aeU  beyond  such  agent's 
authority.  But  such  a  lease  may  be  ralidated  by  showing  a  previous 
course  of  dealing  with  the  land  by  the  owners  and  the  agents  which 
gives  a  oonstmetion  by  the  parties  themselves  to  the  agent's  authority 
under  his  written  employ  menti  The  burden  of  proving  the  validity  of 
the  lease  is,  however,  upon  the  lessee,  and  it  is  theprovinoe  of  the  jury, 
though  the  evidenoe  is  undisputed,  to  determine  therefrom  whether  hoi 
has  met  this  burden  to  their  satisfaction. 

R  ATmoATiON  OF  LxASB  BT  RioiiYiiiQ  Rbhts.  —  Where  the  owners  of  land^ 
which  a  person  assnming  to  act  as  their  agent  has  leased^  receive  rento 
nnder  the  lease^  knowings  or  having  such  notice  that  they  are  bound  to 
know,  that  they  came  as  rents  under  the  leaae^  this  will  be  evidence  of 
thdr  ratification. 

hMAsm  InoKMALLr  BxauuTEu  BT  AoiHT  Fftoraon  Lnsn  vkom  bunq 
Tbsatxd  as  TRaBFASSxm  whbb.  —  A  lease  of  land  signed  by  the 
agent  of  the  owners^  merely  as  agents  which  recites  the  names  of  the 
awtmn  as  his  principals,  and  purports  to  be  a  grant,  not  in  his  own  right, 
hnt  as  agents  will,  if  otherwise  valid,  proteol  the  le«ee  In  posiessicn 
from  being  treated  as  a  trsspasser. 

TBX8PA88  broaght  by  the  plaintiffs  against  the  defendant. 
The  acts  complained  of  were  the  taking  of  ganister  stone  from 
the  locus  in  qw).  The  defendant  justified  his  acts  nnder  the 
lease  referred  to  in  the  opinion.  The  court  instructed  the 
jury  to  find  for  the  defendant,  which  they  did,  and  the' plain- 
tiffs appealed.    Other  facts  appear  from  the  opinion. 

H.  M.  Baldridge  and  Alexander  King^  for  the  appellants. 

Matiin  BM  and  John  Z>.  Blair^  for  the  appellee. 

Mitchell,  J.  The  title  to  the  land  being  admitted  in 
plaintiffs,  the  defendant  had  the  burden  of  showing  that  his 
act  was  not  a  trespass.  This  he  undertook  to  do  by  the 
written  agreement  between  himself  and  Cooper;  and  ns  that 
pet  oat  in  express  terms  that  Cooper  was  acting  as  agent  for 
the  Duncan  heirs,  defendant  was  bound  to  show  that  it  wns 
within  Cooper's  authority  as  such  agent  Cooper's  authority 
was  in  writing,  and  was  ^*to  act  as  our  agent  for  our  proper- 
ties, •  •  •  .  and  honestly  and  diligently  manage  said  prop- 
erties.** The  delegation  of  power  here  is  very  general,  but 
also  very  vague;  and  its  precise  limits  must  depend  very 
largely  on  the  circumstances  as  shown  by  the  evidence.  It  is 
conceded  that  it  would  not  authorize  the  sale  of  the  land, 
while,  on  the  other  band,  it  is  equally  clear  that  it  would 
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authorize  leases  in  the  ordinary  form  for  ordinary  tenni. 
Between  these  extremes  may  be  a  series  of  more  or  loss 
debatable  aotB,  as  to  which  the  only  role  that  oan  be  laid 
down  as  matter  of  law  is,  that  an  agency  to  manage  implies 
authority  to  do  with  the  property  what  has  previously  been 
done  with  it  by  the  owners,  or  others  with  their  express  or  im* 
plied  consent;  or  ifurther,  .to  dowiih  ii  ^bat  is  usual  and  cue* 
tomary  to  do  with  property  of  the  samie  kind  in  Urn  tame 
locality.  Thus  farming  land  coufld  1>e  teased  for  terms -and 
upon  conditions  usual  for  farms  in  the  nei|;hborhood.  If 
^vheve  was  an  open  mine  on  the  land,  die  .manqgemeat  of  the 
property  would  include  (the  wopkhig  ror  kaaing  of  it  in  mny 
way  usual  for  such  nrines;  while  the  opening  of  a  mine  on 
land  which  had  never  been  mined  before  would  be  a  more 
doubtful  act,  and,  except  in  a  mining  ^loiintry^  would  not 
prima  facte  come  within  the  terms  of  such  an  agency^ 

Tlie  agreement  between  Cooper 'and  defendant  grantod  the 
latter  the  sole  right  to  quarry,  take,  and  sell  ganister  stone 
from  a  certain  tract  of  land  for  the  term  of  ^fieen  jears. 
Without  goinj^  into  the  Jiiceties  of  distinction  between  li- 
censes, chattel  interests,  and  sales  of  minerals  in  n(«,  aa 
sales  oF  Che  land,  it  is  sufficient  for  the  present  case  to  say 
that  wliile  the  grant  from  Cooper  to  defendant  was  more 
than  a  license,  because  it  passed  an  exclusive  interest  in  the 
land  for  certain  purposes  for  the  specified  term,  it  was  leea 
than  a  sale,  for  the  term  was  limited,  and  stone  not  actually 
taken  would  remsin  paTt  of  the  land,  and  refert  te  the  leaaor 
at  the  end  of  the  term.  It  was  therefore  a  leasOi  a  chattel 
interest,  within  the  case  of  Brown  v.  BeecheVj  120  Pa.  St.  590. 
But  the  inquiry  still  remains,  whether  it  was  such  a  lease 
as  is  ordinarily  given  in  the  management  of  land  similarly 
situated.  Prima  facte  we  do  not  think  it  was.  It  is  a  re- 
striction upon  the  owner's  control  of  bis  land  ibr  aterm  of 
fifteen  years;  and  yet  it  is  given  by  an  agent  who  was  ap- 
pointed for  a  single  year,  which  had  nearly  expired.  It  was 
not  a  grant  of  a  right  to  take  an  annual  profit  winch  would 
be  replaced  by  nature,  so  that  the  land  would  come  back  to 
the  owner  in  the  same  condition  that  it  left  his  control,  but 
a  diminution  of  the  body  of  the  land  itself,  to  the  permanent 
diminution  of  its  value.  It  was  analogous  to  the  opening  of 
a  new  mine,  which  is  a  damage  to  the  inheritance,  and,  aa 
such,  is  held  to  be  waste  in  a  life  ^enant  Such  a  grant  can- 
not fairly  be  held  to  be  within  the  power  of  an  agent  Ibr  the 
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generaL  and  ordiiuiry  manaagemeni  of  propacfy.  Th*  J1117, 
theceforfi,  ahoiild  haye  been  iASkuctad  thai  th»  laaae,  firom 
Goapar  waa  prima  /am  bevond  hia  aaihoriijFi  and  dq  juHfr 
eaticad  &r  tha  dedandaDi'a  aata. 

It  waa  oompakeiiV  lumaver,  tot  the  daftiidaiii:ta  Aam  that 
the  oircnmataiusar  mada  the  laaae  valid.  Thia  he  might  do 
Id  aeyeral  ways:  i.  By  ahowiog:  thai  thia  waa  a  naiial  and 
cnatomary  waf  o£  dealing  with  land-  of  thai  Und  in  that 
fiefghhorhaod;  or  2L  By  ahowing  a  previons  aonraa  of  dending 
with  thia  land  by  the  awnora  and  tha  agant,  wiiidi  gave  a 
conatruction.  by.  tbtt  parilea  themaeliraa  ta  th»  agent'a  an* 
iharitjf  ondar-  hia,  wdtten.  antploymank.  Xbia  ^aw  of  the 
caae.  waa  diaenaaad  bjp  tha  learned  judga  ia  hia  oharge^  but 
ba.  fell  into  amor  in  ruling  ii  himaelf,  inatawl  of  leaving  it  to 
the  jtiiy*  No  matter  how  nndiapnted  the  avidenoe  waa^  ita 
anffioiancy  waa  for  tha  jury.  The  bnnian  waa^on  tha  defend* 
ant  to  ahow  a  course  of  dealing  which  would  enlarge  the 
ffrima  facie*  powexa  aonferred  by  tha  writings  and  it  waa  the 
province  of  the  jury  to  determine  whether  the  evidence  met 
tUa  hnrdan  to  ihair  afttiafactirm.  The  prior  laanng  of  the 
ganiater  to  other  parties,  Koe  and  HcLanahan,  waa  evidence 
of  the  wrllingneafi  of  the  owners  to  have  this  land  utilized 
in  thia  way,  and  to  that  extent  reduoes  tha  force  oC  the  ob- 
jection that  thia  was  an  extraordinary  and  uncontemplated 
aei  of  managMDMiL  But  the  McLaaahan  laaae^  which  ap- 
ppaximaiea  meet  nearly  to  defendant's,  seems  to  have  been 
made  with  previous  consultation,  and  consent  of  the  owners, 
and  would  get  ita  validity  from  such  consent,  rather  than 
from  Gooper'a  written  anthority.  The  other  apecial  inatanoaa 
of  hmg  laaaaa,  to  Deloaier,  etc.,  with  the  attendant  explana- 
tioBa  and  eirenm stances,  were  proper  for  the  consideration 
of  the  jury,  and  it  was  not  necessary  that  they  should  have 
bean  made  under  the  identical  authority  to  Cooper^  of  Janu- 
ary, 1880L  ▲.  ODUzaa  of  dealing  may  be  aa  well  ahown  under 
a  aeriea  of  anoceariva,  if  anbstantially  similar,  papers  as  un- 
der one.  3.  Defendant  was  entitled  to  show  that  the  owners 
had  received  the  rent  which  he  paid  Cooper,  or  allowed 
Cbopar  to  use  it  for  their  benefit,  without  objection.  Thia 
woold  ba  evidence  of  ratification  by  eatoppri;  and  tha  jury 
would  be  bound  to  consider  the  entry  of  the  money  on 
Cooper's  books,  the  accounts  that  he  sent  to  his  principals, 
their  opportunities  and  habit  of  examination  of  his  book- 
entriea,  the  circumatances  of  the  ha,ndIing*of  the  check  of 
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(he  ganlster  company  to  Duncan,  in  October,  1887,  and  tha 
TarioQS  TersionB  of  the  conyersation  that  then  took  place 
between  him  and  Cooper,  etc.,  as  bearing  upon  the  qnestioa 
whether  the  plaintiffs  accepted  the  money  as  part  of  Cooper's 
receipts  on  their  behalf,  knowing,  or  having  snch  notice  that 
they  were  bound  to  know,  that  it  came  from  defendant  wlb 
rent  under  the  lease  in  dispute. 

If  the  jury  should  find  for  the  defendant,  under  the  fore- 
going principles,  the  informal  execution  of  the  lease  by 
Cooper  would  not  stand  in  the  way.  It  purports  to  be  a 
grant  from  Cooper,  not  in  his  own  rights  but  as  agent,  and 
his  principals  are  named  as  'Hhe  Duncan  heirs,"  by  which, 
it  appears  to  be  conceded,  is  meant  the  plaintiffs.  It  is  not 
at  all  analogous,  therefore,  to  Baaaett  t.  Hawk^  114  Pa.  St.  SOS, 
and  similar  cases,  where  the  instrument  purported  to  grant 
the  attorney's  own  estate,  only,  without  connecting  his  prin* 
cipal  at  alL 

Judgment  reversed,  and  venire  de  novo  awarded. 


LiAsa— Dzrarmoir.—  Am  to  what  igramnoiti  oonttttnte  Uaam,  Mid  Hm 
itial  tUnMnti  thereof,  too  Jadtaom  t,  ffantm,  7  Oow.  SS3;  17  Am.  0ml 
f  17,  and  aott  620,  521.  An  instroiiftHit  giTiog  tho  right  to  quwry  and 
tako  away  itono  from  land  for  a  nnmber  of  yean  is  not  a  transfer  ol  tlia 
land,  bat  aleaMs  Bakery.  Hart^  123  N.  T.  470.  To  the  aame  eifoet  it  KSU 
T.  QiAmr.  lU  P^  St  SSI. 

TanKAsna,  Who  n  vor.  — One  who  onten  npon  land  in  good  faith^ 
nnder  the  belief  that  he  Is  in  the  ezereiae  ol  hii  righti  ia  not  a  naked  tn^ 
paaaert  MMttippi  eie,B.  R.€h.  t,  I>0miii^,  42  Miai.  S66}  2  Am.  Bep.  OQS| 
8iaU  ▼.  OrawU^,  lOS  N.  a  853. 

AGSMcr — AuTBORrrr.  —  Bvidenoe  of  the  wage  of  other  agenta  of  a  ah^ 
Qer  eharaoter  employed  by  the  aune  principal  nnder  the  lame  oironmstanoaa 
b  adminiUe  to  interpret  the  powen  of  an  agents  Bemt  ▼•  Medioek,  27  TmK» 
120;  S4  Am.  Deo.  611.  A  power  of  attorney  '*to  aot  in  all  my  bnaineai^  In 
all  my  oonoema,  aa  if  I  was  present  myaelf ,  and  to  stand  good  in  law,  in  all 
my  land  and  other  bnsiness,"  has  been  oonstmed  not  to  giTo  authority  to 
sen  the  prindpal's  realty:  AaMe^  ▼.  Bird^  I  Mo.  640;  14  Am.  Deo.  813. 
Anthority  given  to  an  agent  to  "  manage  "  a  hotel  has  been  decided  not  to 
bind  the  prineipal  for  earriages  hired  and  famished  to  the  gnesta  ol  Hm 
hotel:  Broekwa^  ▼.  MwUm,  46  N.  J.  L.  448;  SO  Am.  Rep.  442. 

Aourcr-*  Uhauthoriebd  Lbabb  —  RAHfioAnoir.  —  A  leasing  of  lands 
by  a  person  nnanthorised  may  be  ratified  by  the  owner  aooepting  the  rent  aa 
it  becomes  dne:  MeDoweU  ▼.  Simpmm,  3  Watts,  129;  27  Am.  Deo.  838;  and 
extended  note  npon  the  ratification  of  nnanthorised  written 
ganarally. 
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Taadb-mibk,  What  n  amd  What  n  hot.  —  A  trad«-inark  h  a  dUiliBo- 
thre  tign  or  mark  by  which  the  nuuiafaotared  artiolet  prodaoed  by  on* 
psnon,  or  firm,  or  maker  are  disiiDgiuehable  from  thoee  produced  by 
riTsl  manafactaren.  It  it  not  an  invention,  nor  doei  it  relate  to  or 
affect  processes  of  manafactnre  or  mechanical  combinations. 

ftiBB,  Sbapi,  am  Mopa  ov  GoMSTBucrnov  ov  Thiho  nr  WmoH  Goom  an 
Pitt  not  Tradb-mabx.  —  The  sise^  shape,  or  mode  ol  eonstmettcii  of  a 
box,  barrel,  bottle,  or  package  In  which  goods  may  be  put  is  not  a  trade* 
mark. 

BioN,  Deticb,  OB  Mabk  Omqihatbd  by  Okb  MAinxFAOTUBBB  ounroT 
BB  AooPTBD  BY  Ahothxb  AS  HX8  Tbadb-kabk.  — A  slgn,  dorioc^  ev 
mark  originated  and  in  aotaal  nse  by  one  mannfaetnrer  cannot  be 
adopted  and  registered  by  another,  who  takes  a  fancy  to  it^  as  his  trade*  i 
mark,  and  snch  adoption  and  registration  will  not  oonf er  a  title  on  him 
who  makes  It^  because  it  woold  be  an  infringwnent  npon  the  original 
owner. 

MAVXI7A0TUBXB  HOT  BhJOIHBD  fBOM  UsiHO  LaBXL^  BoTITA,  OB  IfODB   OV 

Pagkiho  whbh.  -*  a  mannfaetnrer  will  not  be  enjoined  from  nsing  a 
label  resembling  one  need,  bat  not  originated,  by  the  plaintiffi  nor  fron 
nsing  stock  bottles  to  which  neither  party  has  an  ezdnsiTe  righti  nor 
from  nsing  a  method  of  packing  bottles  which  any  one  is  al  liberty  to 
employ. 

Bill  in  equity.    The  opinion  states  the  case. 

William  Henry.  Peace  and  F.  CamA  BreweUt^  tat  the  aiqpel* 
lants. 

/.  Levering  Jonee^  John  Q.  Johneon^  and  Oareen  and  PkSBife^ 
for  the  appellees. 

Williams,  J.  The  cases  in  which  a  conrt  of  eqnitj  will 
interfere  to  protect  a  trade-mark  are  divisible  into  two  classes. 
To  the  first  of  these  may  be  referred  those  cases  in  which  the 
trade-mark  has  been  registered  under  a  system  provided  by 
law  for  the  protection  of  the  owner  in  its  use.  To  the  other 
belong  all  those  cases  in  which  there  has  been  no  registratton, 
and  in  which  the  true  ground  for  interference  is  the  preven* 
tion  of  fraud.  In  cases  falling  within  the  first  class,  property 
in  the  trade-mark  is  shown  by  the  certificate  of  registration* 
In  those  belonging  to  the  second,  the  right  asserted  is  of  com- 
mon-law origin,  and  is  shown  by  proof  of  the  adoption  and 
use  of  the  trade-mark.  Its  invasion  is  a  fraud  upon  the  owner 
and  the  public,  to  be  restrained  on  principles  of  common 
right  All  monopolies  are  odious,  and  their  maintenance  in 
favor  even  of  inventors  is  limited  in  duration.    When  a  statu- 
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lory  term  of  protection  is  over,  whatever  is  valuable  in  the 
subject  of  the  patent  becoimes,  «b  does  an  unpatented  inven- 
lion,  a  contribution  to  Mw  piibUc  irellBire,  and  may  be  freely 
iised  ua  aueli.  CompetitioB  is  eoaential  to  eommeree,  and, 
witbm  legithnate  Cnes,  should  always  be  encouraged.  '*The 
eurviv'al  of  the  fittest^''  is  a  law  of  tcade,  no  less  thaaof  the 
•developraeoi  of  livin|p  erganiama;  aiid  horn  thm  atarvggle 
whido  detevninea  who  and  what  ia  '^-fitleBi*'  cema  general 
devekprnent  and  progresa.  As  a  general  proposition,  it  may 
be  said  that  one  mav  imitate  what  is  excellent  in  the  pro- 
-ceoaea  and  businesa  n^hode  of  his  aetighhoT  aa  freely  and  am 
aafely  aa  be  may  imitate  what  la  good  in  hia  moral  eluuaeter, 
-as  lof»g  aa  he  infringes  no  rrght  secured  ta  him  by  statute, 
and  daee  not  fraudulently  personate  him  or  simulate  hia 
products.  An  inventor  who  secorea  a  paieat  for  his  device  ia 
protected  in  his  exclusive  right  during  the  period  fixed  by 
law.  Wl»en  that  period  expiree,  his  exdueive  rfght  expiies 
with  R,  and  thereafter  he  stands  on  no  higher  ground  than 
any  other  citizen  who  may  desire  to  use  tlie  thing  er  combina- 
lion  covered  by  the  paieat^  The  ruka  applicable  to  trade- 
marks are  quite  different.  A  trade-mark  may  inereaae  in 
mine  to  its  owners  by  use^  and  the  law  oould  not  put  a  tine 
^imit  on  the  owner^s  right  to  it,  any  more  than  it  could  put  a 
•limit  apoD  bis  ngfal  te  use  any  other  arliele  of  property, 

A  trade-mark  is  not  an  invention.  It  does  not  relate  le  er 
affect  processes  of  manufacture  or  mechanical  combinatioiia. 
It  is  a  sign  or  mark  by  which  the  manufactured  articles  pro- 
duced  by  one  person,  or  firm,  or  maker  are  distinguishable 
from  those  produced  by  rival  manofiaetunwa  It  must  be  die- 
tinctive,  and  indicate  the  peraonal  as  distingniahed  from  the 
geographical  origin  of  the  artide  to  wMch  it  ie  applied: 
LaiigKman'ai  Appeal^  128  Pa.  St  1.  Thus  SonraaUi  the  name 
<)f  a  large  tcact  of  land,  cannot  be  appropriated  by  one  of  sev- 
eral owners  of  land  witfaiB  the  tract,  to  the  exclvsioD  of  the 
other  owners;  nor  Lackawanna  Valley,  by  one  operator  in 
that  valley^  to  the  exdusaon  of  all  others.  But  the  trade* 
mark  must  relate  to  and  distinguisfa  the  goeda  to  which  it  is 
applied.  For  thia  reason,  among  others,  tlia  siae  or  shape  or 
mode  of  construction  of  a  box,  barrel,  bottle,  or  package  in 
which  goods  may  be  put  is  not  a  trade-mark.  If  tliere  ia 
any  new  and  useful  combination  in  the  eonstmctioii  of  such 
box  or  paickage,  it  ahould  be  patented  as  an  inivntion,  if  the 
owner  wishes  to  prevent  others  from  using  it;  b«t  each  pack« 
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«g9  cannot  be  lagisterod  as  a  trade-mark.  A  flign,  device, 
«r  mark  odt^aated  and  in  actual  ate  by  another  cannot  be 
mdcq^ted  and  regiateied  by  any  one  wbo  takea  a  fancy  to  it^  as 
ham  trade-mark,  and  aack  adoption  and  tegistration  will  net 
confer  &  title  on  liim  who  maksa  ii.  It  would  be  an  infiringe- 
acnt  apon  the  anginal  owner,  and  from  the  wrong,  se  done 
no  va3id  title  conld  grow.  A  trade  name  mayi  im  a  general 
way,  be  treated  as  a  tsade^mark,  and  pxoteded  in  the  same 
manner.  When  a  buuness  has  been  eondaeted  by  some  p«> 
son  Of  firm  noder  a  partionlar  trade  name  natil  the  fiahUo 
coma  to  regard  the  name  as  affording  an  assmranca  of  the 
good  quality  of  the  artiole  bearing  it,  tlie  aama  ia  a  yaluaUe 
part  of  the  business  assets  of  the  person  er  firm  whose  skill 
and  integrity  hafie  won  confidenos  for  it.  A  rival  who  should 
appropriate  tha  trade  name  to  his  own  use  without  the  con- 
cent of  the  owners,  and  put  hia  goods  on  tbs  market  bearing 
itf  as  though  they  were  made  by  tha  rightfiul  owner  of  the 
tiadc  name,  ia  guil^  of  a  fraud  on  the  pubho^  and  a  firaudn* 
lent  taking  firoin  the  proprietorsi  winch  is,  both  in  intent  and 
effect^  a  larceny..  Bui  when  such  rival  puts  his  goods  on  the 
market^  on  their  own  merits  and  under  his  trade  aamci  his 
neighbors  bane  no  just  gnoond  of  complaint  if  he  has  imi* 
tated,  adopted,  or  improved  upon  their  unpatented  methods 
and  processes:  PtUfmmliail  Go.  ▼.  IMama^  140  Pa.  St  20t; 
28  Am.  SL  Sep.  228. 

It  only  lemaina  to  i^iply  these  general  principles'  to  the  caae 
now  befi>rs  us,  so  far  aa  they  are  applicable  to  the  ^pestioMi 
xaised  by  the  appeal  of  the  defendant  bek>m  Tha  plaintiffs 
claim  that  ths  front  or  iaoa  bbsl  on  their  beitlea  baa  been 
legisteiad  by  them,  as  a  trade-mack.  It  is  put  on  obliquely 
to  the  lengjlh  ef  the  bottk.  It  bears  the  namaof  tha  liqmd 
in  the  battle  thus:  ''  Hoyt's  German  Cologna."  It  alao  beam 
tha  name  and  reodenoeof  the  mskere^  and  arsference  to  the 
laotofitar^tration.  They  also  claim  the  foUewing  unregia- 
tared  trada-marks:  A  bottle  having  a  depression  on  panel  on 
tha  backside;  a  cap*label  over  the  eork  in  tha  bottle;  apeou^ 
Bar  mode  of  arranging  and  padking  botUea  in  boxes;  and  in 
tha  name  cf  the  article  sold,  vii^  **  Hoyt's  Qsrman  Oolcgne.'' 
The  deftttdants  have  a  registered  label  or  trade-mark  which 
fpea  upon  the  botUe  at  right  angles  with  its  lengtlvand  which 
centaina  tha  name  of  the  Uquid, ""  Hoyt's  Egyptian  Gelogp V' 
wothainew  of  a  pyramid  and  the  head  of  the  I^Uns,  with 
tha  names  and  lesidsnoe  of  the  makers,  and  a  reference  to  its 
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registration.  The  learned  judge  of  the  court  below  held  that 
F.  Hoyt,  of  the  defendant  firm,  had  a  legal  right  to  aw  his 
his  own  name  in  his  business,  and  that  he  could  not  be  am* 
joined  from  using  it  upon  goods  produced  hj  himsell  The 
correctness  of  this  holding  is  not  raised  by  the  defendants' 
appeal.  The  learned  judge  also  held  that  the  defendants' 
trade-mark  or  label  was  not  an  infringement  upon  that  of  the 
plaintiffs,  whether  considered  by  itself  or  in  connection  with 
the  champagne*shaped  bottles  on  which  it  was  originally  used 
by  the  defendants.  This  also  must  be  regarded  as  settled  Ibr 
the  purposes  of  this  appeal,  since  the  plaintiffs  have  not  ap- 
pealed, and  the  defendants  cannot,  from  this  ruling.  Then, 
too,  the  evidence  shows  very  clearly  that  the  bottle  with  the  de* 
pression  or  panel  on  the  back  side,  which  both  parties  are  now 
using,  is  a  stock  bottle,  to  which  neither  of  them  has  any  ex* 
elusive  right,  and  which  is  freely  sold  by  manufacturers  to  all 
who  apply.  This  bottle,  as  we  have  already  seen,  is  not  a 
trade-mark.  It  is  not  registered,  and  it  is  not  capable  of  r^;ia- 
tration.  It  is  in  common  use,  open  to  the  purchase  and  nee 
of  all  who  may  fancy  its  shape,  in  the  same  manner  as  the 
other  stock  bottles.  The  cap-label  was  not  originated  by  the 
plaintiffs,  and  does  not  belong  to  them.  It  was  devised, 
according  to  the  uncontradicted  testimony,  by  Dr.  David 
Jayne,  a  Philadelphia  chemist  and  dealer  in  medicines,  and 
was  used  by  him  and  his  successors  for  years  before  and  sinoe 
the  plaintiffs  assumed  to  adopt  it  as  their  own.  Their  adop- 
tion of  his  cap-label  gave  them  no  title  to  it.  The  mechanic 
cal  arrangement  of  the  bottles  in  boxes  is  neither  an  inven- 
tion nor  a  trade-mark.  If  the  box  is  an  invention,  and  others 
are  to  be  prevented  from  using  it,  the  plaintiffs  should  have 
secured  a  patent  for  it  Without  letters  patent  they  have  no 
exclusive  property  in  the  shape  or  construction  of  a  box. 
Whatever  one  manufacturer  or  tradesman  may  do  to  increase 
the  safety  of  his  goods  in  transportation,  or  to  display  them 
advantageously  upon  shelves,  counters,  or  in  show  windows, 
is  simply  a  good  example  or  model  for  the  public,  which  any 
one  interested  may  imitate  with  impunity. 

The  debatable  ground  presented  by  this  appeal  Is  thus  seen 
to  be  very  narrow.  It  may  be  learned  to  the  best  advantage 
by  considering  the  language  of  the  court  below  and  the  form 
of  the  decree  made.  The  decree  did  not  hold  the  defendants' 
label  to  be  an  infringement,  or  deny  the  defendants  the  use  of 
their  name,  unless  used  as  an  initial  word.    On  the  contrary 
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tbe  learned  Judge  said:  ^  The  defendaati  ha^e  alao,  we ihlnk, 
the  right  to  nae  the  label  plaoed  on  the  rides  of  their  botUes.'* 
Iff  therefore,  they  made  eologne,  and  sold  it  in  bottles  sneh  ai 
they  nsed  at  fint|  with  their  labels  upon  them,  they  were  ez- 
eroiring  a  dear  legal  right,  and  eonld  not  be  enjoined.  ^  Bnt,* 
the  opinion  oontinaes,  ^the  defendants  mnst  be  enjoined  from 
putting  np  and  offering  for  sale  cologne  in  the  bottles  deseribed 
in  the  bill,  with  the  labels  thereon.''  The  court  held  that  the 
defendants'  label  was  no  infringement,  and  was  lawftilly  nsed 
on  a  stock  bottle  with  a  champagne-bottle  shape;  but  if  the 
same  label  was  used  on  another  stock  bottle  haYing  a  panel 
on  the  back  ride,  it  became  an  infringement  because  ct  the 
shape  of  the  bottle  on  which  it  was  placed,  and  the  use  of  the 
label  on  such  a  bottle  must  be  preyented  by  injunction.  As 
both  styles  of  bottle  were  open  to  the  public  as  stock  bottles^ 
tbe  label  was  as  lawfiil  upon  one  of  them  as  upon  the  other. 
The  plaintiffs  could  no  more  acquire  an  ezclurire  right  to  a 
stock  bottle  by  priority  of  use  than  tEey  could  acquire  an  ex* 
cluriTc  right  to  Dr.  Jayne's  cap-label  by  being  the  first  to 
appropriate  it  without  his  knowledge  or  consent  Adopting 
the  condurions  of  the  learned  judge,  that  the  label  of  the 
defendants  did  not  infringe  upon  tliat  of  the  plaintiffi^  wo 
cannot  sustain  this  decree.  It  is  accordingly  set  aride;  and 
M  no  ground  of  equitable  relief  appears  upon  the  reooid  be* 
fcre  us,  the  bill  is  dismissed,  at  the  cost  of  the  a^^iellees. 


TkASB-max— Wbav  iSAvnWBis  is  sor.^TlMewiMrsI  aasrisfaMl 
ftnd».aArk  wiU  b9  ptoiMfead  te  th*  iocolvilfe  «m  ol  all  lonoi^  nsik%  m 
iymbob  appropriAtod  m  AmfpaAxng  th*  tnM  origia  or  oiwiMnhIp  ol  lh«  a^ 
ttdM  to  which  tiM7  ara  aitaohadi  Aff  t.  Badam,  71  Tax.  08D|  !•  As.  It 
Bep.  702;  M&d  noia.  As  to  what  maj  oonttitata  a  trada-markf  aaa  cstandad 
BotatoPofM^  ▼.  MmA,  S  BaiK  Oh.  101|  47  An.  Dao.  S81|  Mtltot^  ▼• 
Bfnmi,  SS  Ky.  831}  S  Am.  81  Bop.  S82,  and  noto. 

1kA]>B-]iAax--PaonBTT  nr.— Noperaon  oan  UwfnU j  saa  a^ja^  m 
daTioa  adoptad  hj  anothar  f or  oaa  on  artioloa  ol  hia  maimfaotnia^  to  dai|f* 
sata  rimilar  artidaa  of  difforont  origin:  Symonds  t.  JaM§,  88  Mo.  8Qi|  IT 
Am.  8t.  Bop.  486;  Brtwer  t.  Lamar,  60  Go.  668;  47  Am.  Bop.  768;  BoUfi' 
am  T.  Bent,  60  Md.  601;  88  Am.  Bop.  828^  and  oztandod  Botai  Wbakr  ▼• 
Aood Bofci Cb^  77 Ck.  818;  iU/«*T.  OcodHehOa.,  117  Ind.  666L 

TsAsa-iiABX.  — Akado-mark  moal  baahowa  to  hate  lYJaliil,  taiasi  mt 
i^aaotka  wiU  iMBOi  Hola  lo  AUsoai  afa  Oa  ▼•  XMsMib  88  Am  It  ls|b 
828. 
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(119  PsHwrLVAiiiA  ifun.  UZX 

Gen  Qaimuvai  PBomBimca.  CUaTAonm  iinauxrr  linnmR  Vjjuni 
coai  OF  PouoB  PuwBB.  —  A  dty  ordinanoe,  enaotdd  by  lagislatiTa 
thcnity,  torbicldliig  any  person  to  ongai^a  in  the  boetneM  of 
•oHeitiiif  withia  tlM  oi^  for  order*  for  goodi,  book%  paintings 
or  DMrohandiM  of  aaj  kindly  ivHbowt  ftnt  olitiiiibgis  *  Imhmo  imam  tho 
nafDiv  upon  payment  of  certain  faea  thorelor.  and  impnaii^  a  panal^ 
for  ita  ▼ioUtioii,  ia  a  valid  ezeroiae  of  the  polioa  power  of  tbo 
And  if  such  ordiaaaoe  is  equal  and  nniform  in  its  operation,  and 
not  discrtniinato  between  eitiaena  of  the  difiWsnl  atata%  it  ia  nei  in 
lataan  ol  thn  intMata*a  oDnooarcft  olaoM  of  the  f aionl  omtiiBtion. 


Action  to  recover  a  penalty  for  the  yiolaticm  of  a  dty  ordi- 
nance. The  defendant  was  tried,  convictedi  and  fined  undOT 
the  ordinaDce.    The  other  facts  are  stated  in  the  opinion. 

Rog€t  Slmnnan  ami  Samusl  OrmMna^  for  Um  appeUaBk 

Oeorg$  A.  Chctse,  fbr  the  appeDee. 

Williams^  J.  There  are  tfffo  qoettiona  pmeonted  Igr  tUf 
ffeoerd.  The  first  is,  whetbeor  th^  ooort  bctew  was  oomoi  fai 
finding  as  a  fact  that  tlie  delendant  mat  a  poddiec.  The 
other  ia,  wliether,  aa  a  matter  of  law,  tbe  defendant  ia  aagafid 
in  interstate  oommeroe,  aad  is  under  tha  proteotloa  at  tha  nai* 
tional  goveramant  If  tha  defemdaot  ia  a  peddles,  tha  Uv  ia 
settled  lA  tUa  state  thai  ha  ia  net  9bvm  tfio  oUigatioa  ta 
conform  to  the  requirements  of  the  laws  of  the  state  regnlat- 
ing  the  business  af  peddling.  The  legialatnra  has 
his  business  to  bo  injuriom  in  tendenoy,  asid  hav 
any  one  to  engage  in  it,  except  under  certain  regnhitions,  in* 
tandad  to  bring  such  person  under  the  notice  of  the  local  a«- 
tfaart!tae%  and  aflbrd  somo  little  seaurily  fur  hia  goad  behaviar. 
These  regulations  hava^been  made  in  the  ezesciseef  the  p^ 
Hce  power,  to  protect  the  publie  fron  fraud  and  yiotepee,  and 
they  are  constitutional  and  valid:  CommofiweoM  T.  Oardmm\ 
133  Pa.  at.  284;  1»  Am.  St  Bep.  646L 

But  what  ia  the  defisndant'a  haaiQa8a»  aa  gathend  fbooa 
the  facts  appearing  in  tbe  case  stated?  He  oartalnlf  ia  nol 
an  Importer,  or  a  wholesale  dealer  supplying  the  tmdm  in 
this  state,  from  a  source  of  supply  beyond  the  state  Hnea,  ia 
original  or  unbroken  packages.  He  is  not  a  ^  drummer,''  or 
traveling  agent,  acting  as  an  intermediary  between  the  im* 
porter  or  the  wholesaler  and  the  local  trade.  Althongh  he 
carries  a  few  articles  on  his  back  or  in  his  wagon,  be  wooU 
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liardly  uk  xm  to  bold  that  he  was  engaged  fai  faiterstote  trana- 
portafioiu     He  oomee  into  this  state,  according  to  the  case 
■tatedi  in  order  tiiat  he  may  here  engage  in  the  business  of 
going  from  boose  to  house  to  sell  frames  and  pictures  for  a 
dealer  who  resides  in  another  state.    He  hunts  his  customers 
in  thdr  own  homes.   To  the  inmates  of  the  homes  into  which 
he  intrudes  bimselfi  be  exhibits  what  he  alleges  to  be  a  sam- 
ple of  the  goods  he  is  prepared  to  supply.   The  only  apparent 
diflbrence  between  him  and  the  ordinary  pack-peddler  is,  that 
the  peddler  produces  the  precise  article  he  offers  for  sale,  and 
deliyera  it  to  the  purchaser  on  the  spot,  while  the  defendant 
produoas  fix>m  his  pack  a  sample.   The  customer  buys  on  his 
assurance  that  the  article  will  be  like  it,  and  the  article  is 
subsequently  delivered  by  some  itinerant,  or  by  express,  if  it 
is  deliTored  at  alL    There  is  in  each  case  the  same  intrusive 
domiciliary  visitation,  the  same  relentless  personal  pursuit  of 
a  purohaaer,  the  same  practiced  and  persistent  itinerant  sales- 
man adroitly  pressing  Ids  wares  on  the  attention  of  those  who 
neither  need  nor  wish  for  them,  but  who  are  unable  to  resist 
the  wiles  or  penetrate  the  deceptions  practiced  upon  them. 
The  business  of  both  is,  in  general  character,  the  same. 
Whether  the  difference  in  mode  of  delivery  should  distin- 
guish the  one  from  the  other  is,  in  this  case,  a  matter  of  no 
consequence  whatever. 

The  ordinance  under  which  this  suit  was  brought  is  not 
directed  against  peddlers  by  name,  but  against  a  particular 
method  of  making  sales  of  goods.    It  forbids  any  person, 
whether  a  citizen  of  this  or  any  state,  to  engage  in  the  busi* 
ness  of  canvassing  or  soliciting,  within  the  city  of  Titusville, 
for  orders  for  goods,  books,  paintings,  wares,  or  merchandise 
of  any  kind,  without  first  obtaining  a  license  from  the  mayor 
fbr  that  purpose.    It  does  not  discriminate  against  citizens  of 
other  states,  or  goods  grown  or  manufactured  in  other  states. 
It  does  not  wholly  prohibit  the  exercise  of  any  trade  or  busi- 
ness.   It  regulates  a  particular  business  in  such  a  manner  a» 
to  bring  those  who  engage  in  it  under  the  notice,  and  so  far 
as  possible  under  the  supervision,  of  the  police  authorities  of* 
the  city.    Whether  the  defendant  is  a  peddler  is  therefore  not; 
the  question  to  be  settled.    It  is,  whether  the  defendant  isi 
engaged  in  the  business  described  in  the  ordinance.     If  he  is^ 
and  the  agreed  facts  show  clearly  that  he  is,  then  he  must 
obey  it,  or  show  that  it  is  not  binding  on  him.     We  do  not 
understand  that  he  denies  the  power  of  ll.e  c:!y  to  jass  such 


582  CiTT  OF  TiTUsviLLB  V.  Brbnhan.  [PeniL 

an  ordinance,  upon  the  authority  of  any  of  our  own  caaea.  Tha 
case  of  Warren  Borough  ▼.  Oeer^  117  Pa.  St  207,  involved  the 
validity  of  an  ordinance  drawn  in  almost  the  identical  wordi 
found  in  this  one.  The  court  below  held  that  the  borough 
had  not  power  to  pass  such  an  ordinance,  because  it  interfered 
with  the  exercise  of  a  common  right.  This  court  held  other- 
wise, and  distinctly  asserted  the  power  of  the  borough  to 
make,  and  the  duty  of  the  courts  to  enforce,  the  ordinance. 
But  it  is  urged  that  the  United  States  courts  have  held  an* 
other  doctrine,  and  that  we  should  put  ourselves  in  harmony 
with  the  law  as  held  by  them.  We  recognize  the  duty  to 
which  our  attention  is  thus  called,  and  shall  discharge  it  with 
great  pleasure  wherever  we  find  ourselves  in  conflict  with  the 
decisions  of  the  supreme  court  of  the  United  States  upon  this 
or  any  other  subject.  We  are  thus  brought  to  consider  the 
so-called  "federal  question,** — the  question  whether  the  man 
who  sells  ready-made  clothing,  pinchbeck  jewelry,  picture- 
frames,  or  other  articles,  from  house  to  house,  by  personal 
solicitation  addressed  to  one  whom  he  has  brought  to  bay  in 
the  privacy  of  his  or  her  own  home,  is  engaged  in  interstate 
commerce,  and  therefore  superior  to  the  police  power  of  the 
states. 

We  shall  not  undertake  a  definition  of  Interstate  commerce. 
It  is,  perhaps,  too  early  to  attempt  it;  but  the  supreme  court 
of  the  United  States  has  provided  us  with  abundant  author- 
ity upon  the  real  question  we  have  to  consider,  which  is, 
whether  the  business  of  the  defendant  is  subject  to  the  police 
power.  In  Boston  Beer  Co.  v.  MaseachwettSf  97  U.  S.  25,  that 
court  laid  down  the  broad  proposition  that  **all  rights  are 
held  subject  to  the  police  power  of  the  state."  In  the  course 
of  a  very  satisfactory  discussion  of  the  subject  by  the  learned 
justice  delivering  the  opinion  of  the  court,  this  language  is 
employed:  *' Whatever  diflerences  of  opink>n  may  exist  as  to 
the  extent  and  boundaries  of  the  police  power,  and  however 
difficult  it  may  be  to  render  a  satisfactory  definition  of  it| 
there  seems  to  be  no  doubt  that  it  does  extend  to  the  protec- 
tion of  the  lives,  health,  and  property  of  the  citizens,  and  to 
the  preservation  of  good  order  and  the  public  morals.  The 
legislature  cannot,  by  any  contract,  divest  itself  of  the  power 
to  provide  for  these  objects.  They  belong  emphatically  to 
that  class  of  objects  which  demand  the  application  of  the 
maxim,  SaliM  populi  suprema  lez,*^  In  Mugler  v.  /Tangos,  128 
U.  S.  623.  a  law  which  did  not  regulate,  but  absolutely  pro- 
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hibited,  the  manafactore  and  Bale  of  liquors  in  Eanaaai  waa 
nutained  aa  a  Talid  exercise  of  the  police  power.    To  the 
lame  efTect  is  FaUr  r.  Kantas^  112  U.  8.  201.    Equally  con- 
elusiTe  upon  this  point  are  the  oleomargarine  cases.    This 
state  forbade  both  tiie  manufacture  and  sale  of  that  commod- 
ity,  except  under  restrictions  which  were  destructive  to  the 
bosinees.    We  held  the  law  valid  as  an  exercise  of  the  police 
power,  and  on  appeal  the  supreme  court  of  the  United  States 
affirmed  the  decision:  Powell  y.  Penngylvania^  127  U.  8.  678; 
Waller  ▼.  Penmylvania,  127  U:  8.  699.    The  fact  that  the 
article  the  manu&cture  and  sale  of  which  is  regulated  or 
prohibited   is  made  under  the  authority  of  letters  patent 
granted  by  the  United  States  does  not  prevent  the  exercise 
of  the  police  power  of  the  states.    In  Pattenon  v.  Kentucky^ 
97  U.  8.  601,  this  question  was  raised,  and  it  was  held  that 
letters  patent  confer  no  new  or  independent  right  of  sale,  but 
secure  an  exclusive  right  in  the  discovery  to  the  inventor  or 
his  representative.    This  right  is  incorporeal,  but  *^  the  use  of 
the  tangible  property  that  comes  into  existence  by  the  appli- 
cation of  the  discovery  is  not  beyond  the  control  of  state  legis- 
lation."   On  the  other  hand,  it  was  distinctly  held  in  Paiiemm 
V.  Keniwhy^  92  U.  S.  501,  ^'  that  the  right  which  the  patentee 
or  his  assignee  possesses  in  the  property  created  by  the  appli- 
cation of  a  patented  discovery  must  be  enjoyed  subject  to  the 
complete  and  salutary  power,  with  which  the  states  have 
never  parted,  of  so  defining  and  regulating  the  sale  and  use 
of  property  within  their  respective  limits  as  to  afford  protec- 
tion to  the  many  against  the  injurious  conduct  of  the  few.*' 
In  Webber  v.  Virginia,  103  U.  8.  344,  it  was  said  by  Mr.  Jus- 
tice Field,  delivering  the  opinion  of  the  courts  that  **the  patent 
for  a  dynamite  powder  does  not  prevent  the  state  from  pre- 
scribing the  conditions  of  its  manufacture,  storage,  and  sale, 
so  as  to  protect  the  community  from  the  danger  of  explosion.^ 
But  while  the  existence  of  the  police  power  is  thus  clearly 
Tecognixed  by  the  courts  of  the  United  States,  it  must  be  ex- 
erdsed  by  means  of  laws  that  are  equal  and  uniform  in  their 
operation.    It  must  not  be  tnade  use  of  as  a  means  for  dis- 
criminating between  citizens  of  the  different  states.    If  it  is, 
it  loses  its  police  character,  and  becomes  an  unconstitutional 
trade  regulation.    Thus  the  state  of  Missouri  passed  a  law 
prohibiting  the  sale  of  goods  grown,  or  produced,  or  manu- 
factured outside  of  that  state,  without  a  license.    To  sell  the 
same  goods  grown,  produced,  or  manufactured  within  the 
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Btate^  no  Beense  was  reqtiired.    Tbis  law  was  lield  to  be  Toid^ 
because  it  was  Jtesigned  to  operate  agakicrt  the  citiaens  of  other 
states^  and  !n  faror  of  the  citisens  of  Missoori:  Wdfon  t.  JKt- 
•ottn«  &1  U.  S.  9T5.    When  the  burden  imposed  is  equal,  with- 
out regard  to  oltisenshfp,  smilar  laws  hsrfe  been  opheld :  Oee 
T.  Brrcij  lt6  U.  B.  S17.    If  fhe  deJR»ndaiit  was  am  importer  of 
frames,  there  eouid  be  no  doubt  of  hfs  right  <to  rtiipHiem  in 
origmal  bales  or  packages  into  Ihs  state,  and  in  ttmteondltien 
to  sell  them.    There  is  just  as  little  doubt  of  his  right  to  ship 
into  the  state  one  frame,  for  there  is  no  law  of  the  eteite  whicfc 
prohibits  his  sale  of  a  single  frame.    What  the  law  is  aimed 
at  is,  not  the  sato  of  frames  at  wholesale  or  at  retail,  bert  per* 
sonal  solicitation  fit>m  house  to  house  bj  canvassers,  who^ 
like  peddlers,  are  here  to-daj  and  gone  to-morrow;  whoso 
flippant  representations  cannot  be  stopped,  and  whose  frauds 
cannot  be  punished,  unless  thej  are  brought  under  ttie  notioo 
and  to  some  extent  under  the  control  of  the  local  authorities. 
What  trades  need  to  be  restricted  and  forbidden  to  all  who 
have  not  obtained  a  Kcense  is  purely  a  legiriatife  question. 
The  sale  of  Kquors,  the  keepiirg  of  a  hotel,  the  runnrng  of  m 
cab,  the  keeping  of  a  lottery,  the  sale  of  lottery  tickets,  tho 
practice-  of  medicine,  tite  manufacture  of  oleomargarine,  ped- 
dling from  house  to  house,  and  many  other  kinds  ef  business 
haTe  been  the  subject  of  regulation,  restrictiott,  or  prohibition 
by  an  exercise  of  the  police  power  of  the  sererri  states* 
Where  the  courts  faafo  interfered  in  such  cases,  it  has  been^ 
not  to  preyent  the  exercise,  but  to  prevent  tite  abuse,  of  the 
police  power,  and  to  see  that  its  hand  was  laid  mpartially^ 
and  without  discrimination  between  states,  on  the  evil  to  be 
corrected.    Whether  the  BcficitatioQ  from  house  to  house  by 
itinerant  Tenders  or  canrassers  is  an  evil  to  bo  suppressed  or 
reduced  in  its  proportions  by  appropriate  iegnhiion  is^  under 
ordinary^  circumstances,  as  we  hare  said,  a  legislative  ques- 
tion.   If  it  was  for  us  todetemrine,  a  glaneeat  our  own  cases 
would  determine  it    The  books  are  ftiB  of  eases  iHising  out 
of  the  eflbrtS'  of  those  wiio  have  been  defrauded  to  reee^Fsr 
their  money,  or  to  be  relieved  from  their  bonds  w  notes  giwi 
under  the  influence  of  a  bald  fraud,  or  wheedled  sot  of  then 
under  pretense  that  they  were  signing  a  receipt,  an-  orier,  a 
promise  to  act  Z9  agent,  or  the  like.    There  is  probably  not  a 
county  in  the  com nion wealth  into  whose  courts  the  victims  of 
the  frauds  of  traveling  canvassers  for  morusHnulticaolis  trees, 
patent  churns,  haj-forks,  washing-machines,  self-hooking  or 
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Belf-unhookiDg  whiffletrees,  and  a  hundred  more  equally 
worthless  things,  have  not  come  by  petition  to  open  judg« 
ment^  or  by  aflSdayit  of  defense  to  an  action,  seeking  relief. 
It  is  the  same  story.  A  vel-drease^  plausible  stranger,  with 
flattery  and  promise  of  enormous  gains,  induces  some  honest 
but  inexperienced  man  to  sign  m  paper  promising  to  exhibit 
some  worthless  article  left  with  him  to  his  neighbors,  or  to  pay 
for  it  al  a  small^priM,  when  ke  bas  mid,  it  ata  large  one,  or 
the  like,  and  goes  his  way.  Not  long  after,  some  other  stranger 
presents  to  the  astonished  yicfim  his  promissory  note  for  one, 
or  two,  or  five  hundred  dollars^  and  demands  payment.  It 
next  turns  up  in  the  bsttds  of  some  note-shaver,  and  then  liti- 
gation begins.  The  loss  to  industrious,  well-meaning  people 
by  these  practices  reaches  many  thousands  of  dollars  every 
year.  It  goes  to  snpport  In  idleness  a  class  of  swindlers  who 
riioidd  be  in  prison.  The  trubjeet  is  as  fairly  wifbin  the  scope 
of  police  legislation  as  cheating  by  -false  pretenses,  or  larceny 
by  a  bailee.  We  should  as  «eoii  expect  the  thief  who  stole 
goods  In  one  state  to  be  sold  in  ancther  to  be  protected 
nnder  the  interstate  commerce  powers  of  the  general  govern- 
ment, as  that  the  traveling  cheats  who  live  by  drawing  the 
blorf  tff  the  bord-working,  but  too  confiding,  farmeos  and  me* 
cbanies  should  be  bo  protected.  It  may  be  that  the  defend- 
ant is  honest,  and  sells  a  good  frame  for  an  honest  jmce. 
There  aroi  no  doubt,  some  honest  peddlers  and  canvassers, 
weopthy  men  and  women,  who  are  aeedy,  and  find  this  a  con- 
venient way  to  earn  money.  The  trouble  in  such  cases  is, 
that  they  are  in  a  basiness  that  men  and  women  who  are  not 
boaest  employ  as  a  means  of  swindling,  and  that  the  busi- 
neaa  is  therefore  properly  put  under  some  regulations  and  re- 
etrietions,  that  seem  to  them,  and  that  in  their  cases  may 
really  be,  unnecessary  and  burdensome.  If  they  choose  to 
embark  in  the  sale  of  strong  drink,  or  in  the  sale  of  goods  as 
peddlers  or  as  canvassersi  or  of  oleomaigarine,  they  must 
take  notiee  ef  tiie  ceatrioiioBB  laid  opoa  the  bussnese  tbey  se- 
lect, and  comply  with  them. 
Tbe  judgment  is  affirmed. 

Peutni  Powm^LKKHsa  — FiDDLns.— TlMttate  maj  pMta  ttatate 
lequiiiiig  one  to  procnre  a  license  who  goes  from  plaee  to  pUoe  within  its 
borders  taking  orders  for  and  selling  goods  or  other  personal  property:  StaU 
T.  Emert,  lOa  Ma  241;  23  Am.  St.  Rep.  874.  and  note.  Bat  compare  JShm^ 
moTU  V.  Lewision,  132  111.  380;  22  Am.  St  Bep.  540,  and  note. 
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GOMPANT. 

FaaoiicBi — nn>iE  ▲  Pbatse  iob  Gbmbbal  Bum;  oomplainaat  ii  «i- 
tltltd  to  raeh  ofhar  and  additional  relief  from  that  tpedally  prayed  for 
ai  tiia  allegationa  of  hia  bill  will  rapporti  if  eotabliBhod  bj  oompolaiit 
o?ide&oe. 

OoMMOv  OAKBimi  n  BmiPTiD  vbom  Lxabiutt  iob  LoBi  or  Goods  bt 
FiBB  IV  THB  Bnj^i  ov  Ladikq  FuBPOBn  TO  BzBKPT  Hncfrom  liabilitj 
from  loos  by  flro  at  any  depot,  itation,  landing;  or  warehonae,  if  ti&e 
property,  oonaiating  of  cotton,  la  destroyed  by  fire,  without  any  negU* 
gonoe  of  the  oarrier,  and  while  in  the  warehooae  of  a  pren  oompany,  in 
which  it  waa  necetsary  for  it  to  be  for  the  pnrpoee  of  compreauon  before 
.  ahipment. 

OOMMOH  OaBRIXB.  —  COHSIDBItATION    IOB    ▲    StIPVLATIOH    DI    ▲    BiLI.    OV 

Ladino  BxncFTiKa  Cabbibb  vrom  LiABiLrrr  for  a  lose  by  fire  while 
the  property  to  be  earried  ia  in  a  warehoaae,  depots  or  atation  will  bo 
preanmed,  if  aooh  atipnlation  ia  in  a  throagh  bill  d  ladings  and  b 
throngh-rate  waa  granted  for  oarriage  over  the  Unes  of  more  than  one 
carrier. 

Gabbzbb  d  bot  Liablb  vob  LoBi  OV  Goods  bt  Fibb  whilb  nr  ram 
Wabbkousb  ov  m  Aobnt,  in  the  abeence  of  neglip[enoe  on  the  part  of 
the  carrier  or  agents  when  tiie  bill  of  lading  stipnlatee  againat  liability 
lor  loos  hy  fire  dnriag  Hia  time  the  goods  are  at  any  warehooae^  depol^ 
oto. 

OlBBiBB — Kbouobbob— BuBPBB  OV  Pboov.  — One  who  eeeka  to  hold  b 
sorrlar  liable  for  a  lose  of  gooda  by  fire  while  in  the  hands  of  a  war»> 
hooseman  most  allege  and  assume  the  borden  of  proving  that  snoh  loos 
fcsnlted  from  the  carrier'a  negligence^  if  the  bill  of  lading  purports  ts 
ozompt  the  carrier  from  liability  from  loss  by  fire  when  the  property  is 
in  any  warehouse. 

pBAonoB.  ~  Upon  Bill  Oonfkssbd,  complainant  is  not  entitled  to  any  re- 
lief beyond  the  fair  scope  of  the  allegations  and  prayer  of  hie  bilL 
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TkB  Ihrnr  ov  WiBnoimiifSV  impoaas  oa  them  tha  ezereise  of  ordinary 
mn  enljt  «r  fai  oHmt  word%  tho  owe  and  diligenoo  which  good  and 
capaUo  warabonMUMii  an  aoonBtomad  to  ahow  nndar  aimilar  oiroum- 
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HI8  Wabxhoubb  for  a  Ion  of  goods  by  fire,  when  anoh  defect  did  not 
cam.,  the  fire  nor  in  any  way  oontribnte  to  the  loas. 

BintDKN  ov  Pboov*  ai  bktwbbn  Baxlob  and  Baiui^  n  as  Follows: 
The  bailor  mast  prove  the  eontraot  of  bailment  and  the  delivery  of  the 
goods;  then  the  bailee,  if  he  wishes  to  exonerate  hioiself  from  liability 
for  their  lossp  most  show  the  fact  and  manner  of  loss;  and  the  bailor 
mvat  assume  the  harden  of  establishing  that  the  loss,  thoagh  by  fire, 
was  dne  to  the  negligence  of  the  bailee. 

Vboldbbiios  n  mot  Fbxbuiikd  ibom  tkb  Djcstbuotiok  or  Ooods  bt  Firb 
wiiile  in  the  hands  of  a  bailee  for  hire,  and  if  the  bailor  seeks  to  recover 
of  the  bailee  on  aocoant  of  the  latter's  negligence,  he  mast  allege  and 
prove  itb 

Oaimuior— Imtibpbbtatiov  or,  bt  An>  ov  Bxtbhibio  Ciboumstakoes. 
—  When  a  ootton-press  company  receives  cotton  and  issnes  dray  re- 
•oipli  therefor,  which  are  snrrendered  by  the  owner  to  a  common  car- 
fisr,  which  iasaes  its  bill  of  lading  for  the  cotton  described  therein,  the 
cWgation  of  the  cotton-press  company  is  not  terminated  by  each  sar- 
imdnv  nor  is  it  wholly  measured  by  snch  receipts;  bat  in  order  to 
flstm  mills  the  extent  and  charmoter  d  this  obligation,  we  most  look  to 
Iho  coarse  of  basiness  between  the  company  and  depositors  of  cotton. 
Hi  roUtions  to  cotton  bnyers  and  shippers,  and  its  relationa,  contractual 
•■d  otherwise,  to  the  carrier  who  issued  the  biUs  of  lading  upon  its  dray 
lieoipU,  and  the  representations  made  by  its  officers  and  agents  to  those 
doing  business  with  it^  and  especially  to  those  who  took  and  surren* 
dsvsd  sQch  reoeipta. 

ImnuunnL  —  A  Cabbibb  has  Svgh  am  Imsvbablb  Intbbist  xm  thb 
CkWDS  Imtbustbd  to  it  for  carriage  that  it  may  insure  not  only  its  in* 
tsnsft  or  its  liability,  but  the  whole  value  of  the  goods;  and  upon  so 
doing;  nay  ooUeot  tho  whole  value,  and  after  reimbursing  itself  for  its 
speoial  loss,  hold  the  surplus  in  trust  for  the  owners. 

ImmAMOB  VOB  THB  BiMBfXT  OT  A  CaBBIBB  UPOK  GoODS  ZM  ITS  CUSTODT, 
U  VOT  LnilTBD  TO   THM    ImSVBANOB  OT    ITS   LlABILITT  OB   IntXBBST, 

is  an  insurance  of  the  whole  valuer  and  one  in  which  the  owner  has 
Ihirefora  an  interesti  and  extrinsic  exidenoe  is  not  admissible  to  control 
the  efl(Ml  of  a  policy  in  this  respect,  by  showing  that  the  insurer  and 
•aoored  intended  to  insure  only  the  interest  or  liability  of  the  carrier. 
Wabhbovjsbham's  Obuoatiom  ro  Imsubb.  — If,  by  the  terms  of  a  contract 
between  a  common  carrier  and  a  cotton-press  company,  the  former 
agrees  that  the  latter  shall  press  all  cotton  which  the  carrier  desires  to 
have  pressed  during  tho  oontinuanco  of  the  agreement,  and  that  the 
press  company  shall  warehouse  the  same,  load  it^  after  being  compressed, 
OB  the  cars  of  the  carrier,  and  insure  it  while  in  its  custody  for  the  bene- 
fit of  the  carrier,  the  obligation  of  the  press  company  is  to  insure  sgainst 
loss  by  fire  all  cotton  in  its  presses  for  its  full  vaJue,  and  covering  every 
interest  therein.  Such  obligation  is  not  limited  by  the  life  of  the  dray 
iickete  iosned  by  the  press  company,  nor  by  the  surrender  of  such  tick* 
ets  and  the  issuiog  of  a  bill  of  lading  by  a  carrier,  but  continues  as 
*long  as  the  cotton  remains  in  the  custody  of  the  press  company. 
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WiBanovraKAirls  LiABiurr  t»  Owitbb  ov  Pitomnnr  torn  irer  Bmnofiiio 
twrnnuoHm  nonuMni.  —  If  •  wiwln>«—nmi  mgimm  wWi «  g»un»m  ctr- 
liw  %D  MMlf«BMdi  ftoa  tin  taJHer^md  to  iimm  ttw  Mine  widtoin  his 
kttping  lor  tli«  b#n«At  of  the  eaniMv  uid  after  reoeiring  goods  parra- 
ttil  lo  mdi  ttgrssiseali  fdls  is  'hMws  ^«a,  bs  is  sMwersUs  to  the 
mnun  Ihsnof  tar  say  dsauigs  sssaltfag  to  thsm  frssn  tiis  UStan  to 
pfoenrs  innunuMS  ss  sHpulstsd. 

MmtomAMcm — OAfltam  bov  Liava  mb  nor  Snrseraio.  — -  A  oooioKm  esr- 
risr  wfaieh  proonss  m  sosrtnol  irtXk  m  oottoihiprssB  oompssy.  whereby 
the  Utter  sgrsss  to  Tmmrm  aH  goods  intiuated  to  it,  does  vot  tfcvrsby  m- 
smns  tiM  obligatiDii  to  nmre  sash  goods,  «or  nwko  itaolff  smwersble  to 
their  ewner  for  the  teilass  of  the  press  oompsay  to  iassrs  ss  it  agreed 
to  do. 

WAEKBiofonmhX  ImuBXim  TttonKtr  m  bb  Onrrovr  vmam.  a  Om- 
fluMr  RigviBiifo  Hm  soto  oo  is^  ia  rsspeot  to  saoh  isanmiiioe,  the 
trustee  of  the  onuuis,  and,  ss  svoh,  bosad  to  make  proofs  &i  lam,  and 
to  institate  proceedings  for  ooUeotion. 

BfeiACR  ov  ChnvntAOv  to  pROOuaa  ImnTiuvca  •— MsAsma  or  Dixaovb.  — 
A  oontraet  to  proenrs  the  insuaikos  of  property  for  the  benefit  of  its 
owner  is  fvry  diffsrsnt  ia  its  legal  eibcit  from  the  absolnte  liability  of 
aainsarsr.  If  the  iosaranoe  is  not  procured  ss  stipnlated,  sad  the 
property  is  sabseqnontly  lost^  the  owner  oaonot  recover  for  a  breaeb  of 
the  eontrael^  if  his  loss  was  ia  fact  severed  by  insaraaee  siffsoted  by 
ianisett  and  the  breaeh  of  the  onatraot  to  procure  insaiaace  Iws  not 
damaiflsd  hinL 

bOTBAMQB—  Patwiiit  tff  LosB,  WftsY  IB.  -^  If,  after  a  lose  hss  beea  snf- 
Isrod,  ths  insorer  pays  tbe  awured  a  svm  of  money  equifalent  tiiereto, 
bat  ssaets  sad  reeeiyes  from  ths  latter  a  writmg  dedaring  that  he  has 
borrowed  each  sum  as  a  loan  peading  an  isrTestigation  sad  deAermina- 
tion  whether  the  low  is  one  for  which  the  carrier  shoidd  bs  held  liable^ 
sad  that  if  the  carrier  should  be  so  hsid,  the  assured  agrees  to  rotur^ 
snob  sum,  when  and  to  the  extent  it  lAiall  be  recovered  from  tlie  carrier, 
ths  traasaetioa  ooastttutes  a  payment  of  tbe  loss,  and  not  a  leaa. 

iRiimAiraa  —  SuaaooATioir. — If  A  agrees  to  have  tiie  property  of  B  in- 
sured against  loss  by  Are,  but  Is  gailty  of  a  breacAi  of  fats  agreement^ 
aad  B  himssif  procurss  iasaraaee  agamst  such  loss,  after  wIMi  1^ 
pyopei'ty  is  destroyed  by  ^t%  aad  the  iasniwiee  paid  to  B^  whereby  he  is 
iadsBuiified  for  aU  his  loss,  ho  has  no  cause  of  action  agaiasl  A,  bocause 
A's  bfeach  has  doae  him  ao  damage;  aor  has  tbe  insurance  company 
■ay  eiaim  agsiast  A.  R  cannot  bs  subrogated  to  any  oauss  of  aationia 
iavar  of  B^  beosass  hs  has  none. 

A  NUiCBBB  of  BuitB  W8fe  broQght  agaiiiBt  tbe  coiton^presB 
company  and  against  Tariom  railway  companies,  arising  out 
of  the  loss  of  fourteen  thousand  hales  of  cotton  of  the  yalue 
of  seven  hundred  thousand  dollars,  destroyed  by  fire  while 
in  the  press  of  the  defendant  company  at  Memphis,  Ten- 
nessee. This  particular  suit  was  instituted  to  recover  the 
value  of  418  bales,  and  the  Merchants'  Cotton-press  and 
Storage  Company,  the  Newport  News  and  Mississippi  Val- 
ley Railroad  Company,  and  tbe  Indiana,  Bloominglon,  and 
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Weitam  Bailway  Company  ware  macio  pariiea  de&ndafii& 
Tha  lut-naiiied  company  filed  no  answer^  and  a  decm% 
pre  cmifetm  was  eataied  agaiast  it,  declarii^  ita  liaJbU- 
i^  to  be  eabordinate  to  Ihai  of  the  othtHr  defendante.  Tkere 
was  also  a  decree  entered  for  the  full  value  of  the  cotton 
agunat  tfaa  otikor  defendeota,  tha  liability  of  tbe  preee  coak- 
pany  being  adjudged  to  be  piimafy,  end  that  of  tiie  Newport 
News  and  MieaiBStp^  Valley  Railroad  Company  to  be  second- 
ary. From  tbis  deeree  apipeals  were  taken.  The  cotton  fos 
tlw  lees  of  wbiob  neoovary  was  sought  was  parobased  at 
Memphis,  Tennessee,  on  November  16^  1887,  and  on  tbesama 
day  delivered  to  the  oattoQ-press  cempaoy  for  oampresaion 
and  delivery  ta  the  Newport  News  and  Miaos&ip]^  Valley 
aowipaay,  to  be  by  it  ia  tun  deli  vesed  to  the  lodiaoa^  BIoom<- 
iogtooy  said  Western  Baiiroad  Cempany.  The  latter  company 
issued  a  bill  of  lading,  stipulating  that  *'  neither  this  nor  any 
oAer  cacriar  shall  be  responsible  for  any  loss  or  damage  to 
said  property  by  fire  or  flood  while  ai  d^ts,  atationa,  yardsi 
landingi^  warehooses,  or  in  tranut."  Tha  hill  furtbar  da* 
clared  that  neither  carrier  sboold  be  liable  for  loss  except  on 
its  esra  l»e,  and  that  any  oarrier  over  whose  route  tha  cotton 
is  to  be  tranaported  shall  have  the  privilege,  at  its  oost^  of 
compressing  tba  same,  and  shall  not  be  bald  reaponsihla  for 
vnafoidabla  delays  in  praenring  compression.  The  compress 
ooaapany  had  eontcacta  with  every  railway  entering  MemphoBi 
and  ita  amstraot  with  tha  Newport  News  and  Misffissi|){ii  Val* 
ley  company  waa  aa  foUowa^ — 

^copv  OOP  eowntAcv  Bwrwwni  thb  ooiimBes  oesipjjnr  akd 
nm  vswBosr  saws  ukd  MiSBisBim  vjoxbt  oomvaiiy. 

^Tbis  agieeaseat,  made  on  the  fifteenth  day  of  Novemberi 
▲.  D.  1«B6^  by  aad  between  tfaa  Newport  News  and  Missia* 
sippi  Valley  company,  hereinafter  termed  the  party  of  tlM 
first  paart^  and  the  Met dbante'  Cotton-press  and  Storsge  Gem- 
pwng^  of  Memphis,  Tennessee^  hereiaaAer  termed  tbe*  pasty  af 
the  sosood  part^  and  witnessetb  aa  foUowa: — 

^1.  All  cotton  which  the  said  fiat  party  may  desirB  to 
ewiipmss  at  Mempfaia  dwring  the  term  of  this  agreemaat  shall 
ba  eamptassed  by  tiia  seoond  party  alone^  who  shall  alao  ware* 
boosa  the  same  sodi  time  as  may  ba  required,  and  load  the 
sama,  aflsr  being  compressed,  on  the  cars  of  the  first  party,  as 
well  as  shall  insure  the  same  while  in  his  keeping  for  the  bene* 
fit  of  the  first  party,  and  the  price  to  be  paid  therefor  by  said 
first  party  shall  be  at  tlic  rate  of  twelve  and  one  half  (12^) 
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cents  per  one  hundred  (100)  pounds  bill  of  lading  weights  for 
all  such  cotton  so  compressed,  etc.,  on  and  prior  to  the  thirty- 
first  day  of  August,  1887,  and  ten  (10)  cents  per  hundred 
(100)  pounds  bill  of  lading  weights  for  all  cotton  com- 
pressed, etc.,  thereafter  during  the  term  of  this  agreement 
This  compensation  covers  compressing,  loading  in  cars,  and 
insurance,  as  well  as  the  use  of  the  second  party's  grounds, 
sheds,  platforms,  and  all  services  rendered  by  said  second 
party  in  and  about  such  cotton  delivered  it  hereunder  until 
the  same  is  delivered  to  and  loaded  on  the  cars  of  the  first 
party  by  said  second  party. 

"2.  Such  compressing  and  loading  on  the  first  party's  cars 
is  to  be  done  by  the  second  party  promptly,  and  such  cotton 
shall  be  compressed  so  that  the  average  lading  shall  be  not 
less  than  twenty-six  thousand  (26,000)  pounds  per  car  of 
average  size. 

^'8.  Such  insurance  shall  be  taken  for  the  benefit  of  the 
first  party  in  good  and  solvent  companies,  so  as  to  cover  any 
loss  while  such  cotton  is  under  the  second  party's  control,  and 
imtil  loaded  on  the  first  party's  cars. 

^'4.  The  second  party  shall  be  liable  for  any  loss  arising 
from  negligence  or  lack  of  care  in  any  wise  to  such  cotton 
while  under  its  control,  agreeing  to  be  bound  therefor  as  a 
bailee  for  hire,  and  for  any  such  loss  shall  pay  the  first  party 
all  damages  and  cost,  or  the  first  party  may  retain  any  dues 
to  the  second  party  to  cover  such  loss.  This,  however,  not  to 
to  be  limited  to  the  amount  of  such  dues. 

''6.  The  first  party  hereby  constitutes  the  second  party  its 
agent  to  receive  such  cotton  for  it,  and  sign  receipts  on  which 
bills  of  lading  may  be  issued  when  cotton  is  delivered  in  com- 
presses  or  grounds  in  the  navy-yard,  alongside  the  tracks  of 
the  first  party. 

''6.  So  far  as  it  can  legally  so  do,  the  first  party  agpiees  to 
establish  no  other  compress  agency  nor  employ  any  other 
compress  to  do  its  compressing  of  cotton  at  Memphis  during 
the  term  of  this  contract. 

'^7.  In  case,  at  any  time  during  the  term  of  this  contract, 
the  second  party  shall  do  for  any  other  person  the  like  service 
as  herein  agreed  to  be  rendered  the  first  party  for  a  less  rate 
than  that  above  stipulated,  then  the  first  party  shall  pay  no 
more  than  such  lower  rate  for  any  compressing  hereunder; 
and  in  case,  during  the  term  this  contract  is  to  run,  any  other 
compress  company,  organization,  person,  or  corporation  should 
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•itabHah  oQier  oompreBaai  at  MemphiB  (called  the  taxing 
distiiet  ol  Shelby  County),  TenneBsee,  and  do,  or  propoae  to 
to  do,  oompfeeaing  and  the  other  servioeB  above  agreed  to  be 
done  by  the  second  party  at  a  lower  rate  than  that  above 
fltipolated  herein,  having  equal  facilitiee  therefor  and  pro- 
poaing  to  do  such  compresaing  in  good  faith,  then  the  aecond 
party  agrees  and  binda  itself  thereafter,  during  the  time  such 
lower  rate  continnea  in  force  by  such  competitor,  to  render 
the  aervicea  and  do  the  thinga  hereinabove  stipulated  at  such 
lower  rate  ao  offered  or  done  by  auch  other  person,  corpora- 
tion, etc  However,  if  and  when  auch  competitive  or  lower 
imte  ia  withdrawn,  then  the  rate  hereinabove  fixed  shall  again 
become  in  force. 

**8.  All  bills  for  compressing  cotton  shall  be  paid  weekly. 

'*9.  Said  compress  company  guarantees  correct  loading  of 
8«ch  cotton  in  said  first  party's  cars  and  the  correctness  of 
the  loading-list  for  same. 

^  10.  This  contract  is  to  continue  in  force  until  the  thirty- 
first  day  of  August,  1896,  said  rate  of  twelve  and  one  half 
(12|)  cents  per  one  hundred  (100)  pounds  being  for  one  year 
from  the  first  day  of  September,  1886,  and  said  rate  of  ten 
(10)  cents  per  one  hundred  (100)  pounds  for  the  remaining 
nine  years,  and  this  contract  is  to  relate  back  to  the  said  Ist 
of  September,  1886,  and  is  to  cover,  as  to  its  terms,  all  com- 
pressing of  cotton  done  by  the  second  party  for  the  first  partj 
since  that  date. 

'^ll.  The  contract  heretofore  made  between  the  Chesapeake, 
Ohio^  and  Southwestern  Railroad  Company  and  the  second 
party  above,  of  date  the  twenty-fifth  day  of  August,  1884,  is 
hereby  abrogated  and  annulled. 

^And  it  is  further  agreed,  and  one  of  the  terms  of  this 
contract,  that  the  second  party  will  compress  cotton  for  the 
first  party  as  rapidly  as  it  is  prepared  to  forward  same,  and 
in  case  of  the  second  party's  failure  to  so  do  at  any  time,  the 
first  party  shall  have  further  right  to  arrange  with  others  for 
such  service  during  the  second  party's  failure  aforesaid. 

'*In  witness  of  all  of  which,  the  said  contracting  parties 
have  caused  the  names  of  their  respective  oflScials  to  be 
sigAcd  in  duplicate  hereto. 

"Nbwpobt  News  and  Mibsibbippi  Vallby  Company, 

"  By  John  Echols,  Third  Vice-President 
**  Merchants'  Cotton-Press  and  Storage  Company, 

"  By  Napoleon  Hill,  President." 
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Upon  tba  naeipt  of  ibftcoUon  front  di«ji%  tbe^piMB  toaiifflBj 
ifsned  dray  UdBets,  whieh^  a*  lar  a»  matMial,  mm%  wa  kUow&i 
<'  Baoeivad  of  Willian  BmtImh  aod  Bow  hj  tfaa  Umlmiitf 
Gotton^pTOsaaad  Sti»a8»GompanyvMifll  ooimrod  hf  tham  mtth 
Inaoraaea  fiir  tha  owacflriy  as  intaBeofc  may  afpear,  Iha  fiiUoi^ 
lug  eottoa,  in  good  ordar,  ai  pwoi  Ncl.  4"  Tha  dray  tiakete 
wera  dali^erad  tD  Iba  gtnarad  frughi  agent  dT  Umi  IndiaAa^ 
Bloomingtao^  and  Westan  Railroad  Gonapaaiyp  which  iosttad 
ha  bill  of  lading  in  liaa  thareo^  and  gava  aotiao  ta  tha  caio- 
pMoa  oompaay  of  tfaia  fMi,  and  direaUd  it  aa  to  thaf^Mita  off«r 
whioh ahipmeni should baoiadlk  On  tbe day  afior tbaneocipt 
of  tha  aottaoi  and.  bafoia-  ite  aauftttaiioD,  it  was  tolaily  da- 
Btroyed  by  fire,  and  the  insurance  which  had  been  effeciad  by 
tha  campaiiy  on  the  aeUaa;  in  ilacastady  waa  not  sufficient  to 
indamnyFjr  tha  owners  agaiaat  tha  loss  sastaioed.  Tiie  plain- 
tiff heiain  had,  howa^ier^  a  running  palicy  of  inamattoa  iaaaad 
to  it  by  the  Insurance  Company  of  Narih  Aaaecka.  Under 
thia  poUoyy  that  jnamrftnca  oampaoy  paidta  tha  aoraplatnant 
aa  amount  equivalent  to  HtB  looSi  aiad  took  a  receipt  or  agrees 
meat  which  is  set  out  ia  the  aptnion^  asid  under  ^fbhAt  it  was 
insisted  that  the  aonays  so  paid  wave  sat  recsitad  in  pay>- 
ment  of  the  losS|  but  merely  aa  a  loaa  fioaa  tba  insamma 
company  to  the  complainant. 

Metealf  and  Walker^  and  Tarley  and  Wright^  for  tha  Mar* 
ahants^  Cotton-press  Company. 

Holaisf  Ounanuia,  for  tha  raihiay  oompaa^ 

nsffiar  and  CamrtXj  H.  O.  Waninsr^  and  O.  W.  fV«ss«r,  flir 
tha  oomplainant. 

Lqbtqk^  J.  This  case  has  beaa  very  ably  and  elabaEalely 
argued,  and  wa  deem  it  not  ioappropriata  to  Asknairiedgif 
oar  wy  great  indebtedness  to  tha  learned  counsel  who  haaa 
ippearad  in  the  eaose. 

The  flrstqnestion  which  wa  shall  consider  ia  as  ta  thaliar 
Ulity  of  tha  railway  defendants  lor  a  breach  of  their  obligation 
aa  carrian  of  goods*  Tha  decraa  of  the  chanoeUor  against 
tham  waa  prsdieated  upon  a  supposed  obligatiaa  hf  contract 
to  cover  with  insurance  the  cotton  of  oomplainant  It  baa 
been,  however,  very  mnch  pressed  upon  ua  tiiat  tha  carrier  is 
liaUa  upon  a  wholly  different  ground,  to  wit,  for  a  breach 
of  duty  and  contract  as  carrier,  and  that  its  liability  in  this 
respect  is  primary  and  absolute,  regardless  of  any  special 
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oUi^iUmi  t#  iftiort.  A  tmnt^  madmbaImd  eS  tb#  pknidiiigs 
discloses  no  allegation  of  fact  which  as  matte  of  Iftw  wottfal 
4oihl0  MtapiaMMUit  to  jt»y  iiepw  «ctiMi  #itkar  stilwmy  <oom- 
pany  te  a  lidMUtgr  as  earmr* 

TIm  pmntfjr  okriect  iji  ndkins  ih»  rajhragr  eM»pMm»4»- 
fendanta,  aa  ittdkaiad  hj  tilo  fNr«  #f  tha^vigbsal  fcitt  mi  the 
relief  aapaeiallj  yorajed,  aeaa»  le  baM  Imm  te  iMeh  the  oevi- 
^reas  compaoj  ifaroBgh  Biiftbre0aik»i  to  the  rigUi  ef  tlie  nfl« 
Yay  oonpaBj  baTini;  4  aoutmel  wilh  theiaraier  lor  laaoraaee 
eorering  eottea  while  in  ila  varehesflB  lor  eonpreaaiea. 

The  bill  ccmeladea  vith  a  prayer  lor  ^Baeral  rriief;  smA  if 
Oe  &ctB  stated  io  tbe  pleadioge  ave  audi  ae  weald  entitle 
eocaplaiBani  to  oithar  er  diffsraBl  lettef  tlum  thai  eepeeiaUy 
prayed,  tben,  wnder  well  aettled  rrtie«f  equity  pleadiDgi  aoeh 
etker  ^propsiate  remedy  May  be  gvanted.  Tbe  laete  wfakh 
iaivolYe  any  ^eetioo  of  direct  liability  of  the  nalway  defead- 
nte  as  eurriers,  whleh  ane  eleted  !•  the  biU^  aie  brieAy  as 
sUowae  L  Tbat  the  Newport  Newa  mmA  lileeiaiippi  Valley 
oinpany  bad  Jflsaed  ite  permit  te  tbe  adnriaeioa  ef  tbis 
oiton  into  tbe  pessi  deajgnatfld  foe  coMeo  intended  fer  sfasp- 
enent  over  its  line,  om  aeoewot  of  tbe  Xiidiana»  Bloamiagton, 
and  Waatem  railway,  a  eoaneetiag  omier;  SL  Tbat  tbif  de- 
livery to  tbe  eompresa  eompany  wee  hat  eempveeeioa  aad 
deimcy  te  fho  Newport  News  and  IfiMWisalppL  TaUey  eom- 
pany  as  initial  eairieE,  to  be  by  it  tranapoeted  a«d  4ielimind 
to  tiie  lodianav  Biooaoingtoii,  and  Weatem  railway  ae  a  oen- 
aeeting  carrier;  fli  That  the  dray  reeeipte  ef  tbe  oempreea 
iDiiipaaty  had  been  delrvered  to  tbe  Indiana^  Bbondngton,  and 
RTestern  railwi^,  and  ita  through  bill  of  lading  nceepted  fer 
earriags  of  tbe  eottoo  at  tfaroiigb-Tate  ef  freigbtfreoi  Measphia 
to  Clinten,  Maanchosettaj  4.  Tbai  tiie  oetton  wan  bamed 
while  yet  in  the  actnal  eastody  ef  the  eompreaa  eempanyi  but 
after  iaenance  of  bill  of  lading. 

Thia  bill  elladi  ng  is  made  an  exbibti  to  the  bill,  a«d  eon- 
Icina,  among  other  tinngi^  the  loOewiag  apecial  atipokiSons: 
1.  Tbat  any  earrier  oiwr  whose  Kne  the  eotton  may  pane  aball 
have  the  prrvilegi,  at  its  own  ezpenae,  of  oonpeesting  tbe  eot- 
ton for  conveniatice  of  oarriage;  3*  That  tbe  carrier  shall  have 
exemption  from  liability  tor  kav  er  damage  by  in  ^  while  at 
depota,  stations,  yards,  landinga,  waeebonsea,  er  Jm  tranait '';  8. 
That  each  cennecting  earrier  shall  have  the  benefit  of  all  flie 
atipidatione  of  the  bill  ef  lading;  4.  That  eneh  eonneeljng 
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carrier  shall  be  respoDdble  only  for  loss  or  damage  occurring 
on  its  own  line. 

On  these  facts  it  may  be  assumed  that  while  the  actual  cus- 
tody of  the  cotton  was  with  the  compress  company  at  time  of 
the  loss,  yet,  as  between  the  owner  and  the  railway  line,  there 
was  a  good  delivery  to  the  carrier  under  the  bill  of  lading, 
which  provided  especially  for  compression,  and  which  accepted 
delivery  at  the  warehouse  of  the  compress  company  as  a  deliv- 
ery to  it.  Inasmuch  as  the  Indiana,  Bloomington,  and  West- 
ern railway  was  not  a  line  having  tracks  entering  Memphis, 
and  inasmuch  as  the  bill  alleges  a  delivery  was  to  be  made 
by  the  compress  company  to  the  Newport  News  and  Missis- 
sippi Valley  company  for  carriage  and  delivery  to  the  Indiana, 
Bloomington,  and  Western  railway  as  the  company  issuing 
bill  of  lading  and  as  connecting  carried,  it  may  be  assumed 
that  the  liability  of  the  Newport  News  and  Mississippi  Valley 
company  was  precisely  the  liability  of  the  Indiana,  Bloom- 
ington, and  Western  railway,  and  that  the  cotton  was  held 
by  the  compress  company  for  compression  for  and  on  account 
of  the  Newport  News  and  Mississippi  Valley  Company,  and 
for  delivery  on  its  cars  when  compressed. 

The  liability  of  both  the  Indiana,  Bloomington,  and  West- 
em  railway  and  the  Newport  News  and  Mississippi  Valley 
company  is  to  be  determined  by  the  common  law,  except  in 
so  far  as  modified  by  valid  stipulations  contained  in  the  bill 
of  lading.  The  exemption  from  liability  for  loss  by  fire  at 
any  *'  depot,  station,  yard,  landing,  or  warehouse,"  contained 
in  bill  of  lading,  is  su£Sciently  comprehensive  to  cover  a  loss 
by  fire  in  the  warehouse  of  the  compress  company.  In  view 
of  the  stipulation  for  compression,  before  shipment,  contained 
in  the  bill  of  lading,  and  the  actual  delivery  by  the  shipper 
to  the  compress  for  compression,  it  would  be  unreasonable  to 
hold  that  a  stipulation  for  exemption  while  in  ''  warehouse  " 
did  not  cover  cotton  while  warehoused  for  compression. 

The  validity  of  this  fire  clause  is  not  questioned  in  the  plead- 
ing, either  by  allegation  that  it  was  without  consideration,  or 
imposed  by  duress,  or  unreasonable  for  any  cause.  In  such 
case,  it  appearing  that  it  was  contained  in  a  through  bill  of 
lading,  wherein  a  through*rate  was  granted,  for  carriage  over 
line  of  more  than  one  carrier,  it  will  be  presumed  that  the 
stipulation  was  upon  a  sufficient  consideration  and  reason- 
able. This  exemption  would,  however,  be  invalid  as  a  pro- 
tection against  a  loss  by  fire,  the  result  of  the  negligence  of 
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the  carrier  or  of  its  agent  for  compression.  The  bill  fails  to 
charge  that  the  loss  was  due  to  any  want  of  care,  either  upon 
the  part  of  the  carrier,  or  of  any  of  its  agents  or  servants. 
Where,  therefore,  the  pleadings  show  a  valid  stipulation  for 
exemption  from  loss  or  damage  by  fire,  and  it  is  farther  shown 
that  the  failure  of  the  carrier  to  safely  carry  and  deliver  was 
due  to  a  loss  by  fire,  no  case  is  made  against  the  carrier,  un- 
less the  fire  be  charged  to  have  been  the  result  of  negligence. 
The  burden  of  proof,  when  the  loss  is  thus  admitted-  to  have 
been  by  fire,  is  upon  the  owner  to  prove  negligence,  and  under 
plainest  rules  of  pleading,  the  plaintifi*  ought  to  allege  in  his 
pleading  every  fact  necessary  to  fix  liability:  LouiivilU  §U* 
R.  R.  Co.  V.  Manchester  Mills,  88  Tenn.  653, 

We  are  therefore  of  opinion  that,  under  the  pleadingSy  no 
such  facts  are  stated  as  would  entitle  complainant  to  any  de- 
cree against  either  of  the  railway  defendants  for  any  bieaoh 
of  duty  as  carriers.  The  decree  pro  eonfesto  against  the  In- 
diana, Bloomington,  and  Western  railway  did  not  authoriie 
any  final  decree  fixing  liability  upon  it  for  this  loss.  No  re* 
lief  can  be  granted  upon  a  bill  in  equity  taken  for  confessed^ 
beyond  the  fair  scope  of  the  allegations  and  prayer  of  the  Ull: 
McOavoek  v.  EUioi^  3  Yerg.  374;  Rosa  v.  Ramsey^  3  Head,  18. 

The  decree  actually  pronounced  was  based  upon  the  sup- 
posed liability  of  that  company  under  an  obligation  to  insure^ 
and  not  by  reason  of  any  breach  of  carrier  duty.  That  de- 
cree is  not  before  us  for  review,  inasmuch  ae  that  company 
has  not  appealed;  but  as  it  is  now  sought  to  afifect  the  defend- 
ants who  have  appealed,  by  reason  of  the  assumed  liability 
of  the  non-appealing  carrier,  we  have  felt  it  necessary  to  con- 
sider the  weight  to  be  attached  to  the  decree  against  the  In> 
diana,  Bloomington,  and  Western  railway. 

2.  Is  the  defendant  compress  company  directly  liable  to 
complkinant  as  for  a  breach  of  duty  as  warehouseman  f 

The  seventh  issue  submitted  to  the  jury  involved  the  de- 
gree of  care  and  diligence  required  to  be  exercised  by  the 
cotton-press  company,  with  regard  to  precautions  against  1ir% 
and  saving  cotton  from  fire,  at  and  before  this  loss. 

The  jury  were  instructed  upon  this  issue,  that  *'if  you  find 
that  the  defendant  compress  company  held  this  cotton  at  the 
time  of  its  destruction  as  warehouseman  only  (that  is,  for 
storage  and  comprespion,  without  any  superadded  obligatioUi 
and  in  this  connection  you  need  not  consider  the  queetioQ 
of  insurance),  then  the  law  imposed  on  it,  as  the  measure 
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of  its  duty,  ordinarj  oare,  (HT,  as  specifically  stated  by  an 
emineoi  law-writer|  'the  care  and  diligence  which  good  and 
capable  warehousemen  are  accustomed  to  show  under  simi- 
lar circamstances,  or  that  which  business  men,  experienced 
and  ladihfiil  in  the  particular  department,  are  accustomed  to 
exercise  when  in  the  discharge  of  their  duties.'  The  ware- 
houseman must  erect  a  good  building,  reasonably  suited  and 
adapted  for  safe-keeping  of  the  particular  property  intended 
to  be  iekbn  oare  of  (it  need  not  be  fire-proof),  and  he  must 
keep  it  watched  in  proporti(Hi  to  the  risks  he  is  subject  to 
and  the  ¥alue  of  the  goods  with  which  he  is  likely  to  be  in- 
tmsted,  having,  of  course,  in  view  the  position  in  which  his 
building  is  to  stand,  and  hm  capacity  of  thus  burdening  him- 
•alf  without  incurring  unjustifiable  expense/' 

They  were  further  instructed,  that  if  they  found  any  other 
duty  was  superadded  by  agreement  or  confidence,  aside  from 
insuranee,  that  then  they  should  report  what  such  super- 
added duty  was,  and  what  degree  or  measure  of  care  was 
imposed  thereby,  and  that,  in  case  of  such  superadded  duty, 
ibe  law  imposed  as  the  measure  of  care  extraordinary  dili- 
gence. The  jury  was  likewise  fully  instructed  as  to  the 
grades  of  diligence  implied  from  the  terms  '^ordinary  care  " 
and  '^extraordinary  care." 

The  response  of  the  jury  to  this  issue,  as  defined  by  the 
ebarge  quoted,  was  in  the  following  words:  "  In  response  to 
the  seventh  issue,  they  find  and  answer:  The  jury  are  unable 
to  determine  from  the  evidence  the  immediate  cause  of  the 
fire.  As  to  the  measure  of  care  and  diligence  used  in  pro- 
teeting  and  caring  for  the  cotton  as  warehouseman,  the  jury 
ass  of  the  opinion  that  ordinary  care  and  diligence  was  used 
in  the  warehouse  proper,  or  upstairs,  both  before  and  at  the 
flrti  the  water  supply  seeming  ample,  and  the  engine  and 
hose  were  handled  with  promptness  and  intelligence;  but,  in 
the  opinion  of  the  jury,  the  construction  of  the  warehouse 
was  faulty  in  some  respects,  especially  in  not  being  closed  up 
on  the  west  side,  or  river-front^  below  the  level  of  the  floor 
where  cotton  was  held.  The  jury  think  this  space  or  open- 
ing should  haTO  been  closed  up,  or  there  should  have  been  a 
watchman  stationed  under  the  warehouse,  or  on  the  levee  in 
front  of  the  warehouse." 

The  charge  of  the  learned  chancellor  was  full  and  without 
error  in  defining  responsibility  of  warehousemen:  WcMer  v. 
Parker^  5  Cold.  477;  Schouler  on  Bailments,  sec.  101. 
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findfaig  of  tb«  jiuy  rnnat  be  oonBtraed-as^ft  fincKog^tbat 
mtmfinm  compMiy  wm  liable  ooly  a»a  imrefaoummEni 
and  tbat  neitbor  by  ^agreeiBeiit  or  otmfldenoe"  bad  it  m»- 

mof  otbar  orUgber  reqmMibility  than  that  of  ware- 
ftr  atorago  and  oompreBrioD.  It  it  bad  asaamed 
iteolala  laaponaibiiity  fixr  tbe^  aafe-keepinf^  of  tbe  gooda,  or 
diraei  liabiUiy  fiyr  a  loaa  by  aoeideBtal  fitaj  the  jury  sfaould^ 
under  this  obarge,  b«re  reported  mxeh  superadded  duty  or 
raqxMiability.  Under  tbe  rale  of  ordinary  care,  thie  finding 
•oqnita  the  defendaniof  negligenoe,  unless  the  defeet  in  tbe 
bnilding  pointbd  oat  by  the  jury  in  some  way  was  the  proii- 
mnia  oaasa  of  the  loesy  or  oontribated  to  the  lose.  We  ha<v^ 
cnreAilly  axaanined  the  -very  wduminooa  proof  upon  this  ques* 
tkm  of  negligenea,  and  are  entirely  saliafied  wi^  the  finding 
of  tiia  jnry^  and  with  the  deoree  of  the  efaanceUoir  holding 
thai  no  negligenoe  was  established. 

The  defeet  in  the  bailding  referred  to  by  tbe  jury  doee  not 
appear  to  have  in  any  way  contributed  to  the  loss,  or  to  haTe 
basQ  tfaa  eanse  of  the  fire.  There  is  a  total  want  of  connec- 
tion between  tbe  negligence  and  the  injury.  This  want  of 
oanaal  oonneotioa  is  fatal  to  any  demand  that  a  decree 
ahonld  pasa  finding  a  lose  by  negligence.  The  rule,  as  we 
understand  it^  ia^  that  ^the  burden  of  proof  is  upon  the 
bailor  to  ptora  tiie  contract  and  the  delivery  of  goods;  then 
iqion  the  bailee  to  show  tbeir  loss  and  the  manner  of  the 
loaa.  The  burden  then  shifts  to  the  bailor  to  establish  that 
the  loss  waa  dae  to  negligenoe '*:  Rimymi  v.  CaldiBellf  7 
Hnmph.  184;  LmiswUe  etc.  R.  IL  Co.  ▼.  Mameh«i9r  MUU,  Sft 
Tenn.  658;  Schouler  on  Bailments,  seo.  101. 

Under  this  role,  the  burden  of  proof  waa  upon  compIa{n«> 
ant  to  show  that  this  fire  was  ^e  probable  result  of  negli«^ 
genca.  If  this  defect  in  construction  of  building  can  be 
shown  to  bate  been  the  proximate  cause  of  the  fire,  or  to 
haye  oontribnted  to  the  loss,  then  the  liability  is  made  out; 
but  [the  proof  makes  it  absolutely  certiun  that  this  fire  did 
not  originata  from  beneath  the  building, — the  exposed  part, 
— but  thai  it  originated  upon  the  heads  of  balea  of  cotton 
atanding  on  end  upon  the  floor.  At  the  time  it  was  discor- 
ered  it  did  not  cover  more  than  the  heads  of  three  bales.  If 
U  had  i^ypeared  tbat  the  fire  originated  on  the  floor  or  be* 
aeath  tbe  floor,  then  a  connection  between  the  defectii^  and 
exposed  building  and  the  fire  would  have  been  rendered 
probable.     The  loss,  therefore,  was  not,  in  the  opinion  of  the 
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chancellor,  attributable  to  this  exposure  of  the  under  parts  of 
the  warehouse  to  the  invasion  of  the  tramp  or  the  torch  of  the 
inoendiary.    In  this  view  we  agree  with  him. 

The  answer  of  the  defendant  compress  company  presents 
an  issue  of  negligence  which  was  wholly  unnecessary,  in  view 
of  the  fiulure  of  complainant  to  charge  negligence.  No  pre* 
sumption  of  negligence  arises  from  the  destruction  by  fire  of 
goods  in  the  hands  of  a  bailee  for  hire.  This  we  had  occa* 
sion  to  consider  at  this  term  in  LouisviUe  etc.  R,  R.  Co.  r, 
ManehegUr  MUU,  88  Tenn.  653.  Therefore,  a  bill  alleging  a 
loss  by  fire  of  goods  in  hands  of  bailee  should,  in  order  to 
make  an  issue,  charge  such  loss  to  have  been  by  negligence. 
In  view,  however,  of  the  fact  that  the  answer  presented  aa 
issue,  and  that  the  parties  went  to  the  jury  upon  the  issue 
thus  made  in  the  answer,  we  have,  without  committing  our* 
selves  to  the  sufficiency  of  the  pleading,  treated  the  question 
of  negligence  as  sufficiently  raised,  so  far  as  the  compress 
company  is  afiected. 

8.  It  is  next  insisted  that,  under  the  facts  of  this  case,  th# 
obligation  of  the  compress  company  is  that  of  an  insurer 
against  loss  or  damage  by  fire;  that  its  liability  is  not  for  a 
breach  of  obligation  to  take  out  insurance,  not  for  damage  re- 
sulting from  false  representation  that  its  policies  were  suffi- 
cient in  terms  and  amount  to  cover  owner's  interest  in  all 
cotton  while  in  its  compress,  but  that  it  is  liable  aa  an  in- 
surer. 

It  may  be  assumed  that  the  corporate  powers  of  this  de- 
fendant were  ample  to  authorize  it  to  contract  with  its 
customers  that  it  would  assume  liability  for  any  loss  by  fire, 
whether  accidental  or  the  result  of  its  negligence.  But  did 
it  do  so?  The  contracts  between  the  railway  lines  and  the 
compress  company  explicity  negative  any  idea  of  such  liabil* 
ity.  These  contracts  require  of  the  compress  company  that 
insurance  for  the  benefit  of  the  carriers  should  be  taken  ^'  in 
good  and  solvent  companies."  The  dray-ticket  receipts  stated 
that  the  cotton  was  ^'  covered  by  them  with  insurance  for  the 
owner  as  interest  may  appear."  This  form  of  dray  ticket 
was  not  habitually  used.  The  statement  on  these  receipts 
varied,  and  shippers  seem  to  have  themselves  diatated  the 
termd  in  which  this  insurance  obligation  was  stated.  The 
following  forms  of  dray  receipts  are  shown  to  have  been  in  use 
at  the  date  of  this  transaction:  — 
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"  MEMPfflB,  Tenn.,  Oct  20, 1887. 
^RaoeiTed  at  the  Merchants'  Cotton-press  and    Storage 
Company  Na  4,  firom  Jones  Bros.  &  Co.,  the  following  cotton, 
in  good  order: — 

'^N.  B.  —  It  is  agreed  and  understood  that  the  cotton 
•numerated  below  is  follj  covered  by  the  policies  of  insur- 
ance of  the  Merchants'  Cotton-press  and  Storage  Company  of 
Memphis. 

Marks.  No.  Cotton  Bales. 

ETON.  26  Twenty-five  B.  C. 

Jones.  Cooper. 

Me.  L" 

•*  Memphis,  Tenn., ,  188-w 

^Reoelved  <rf  A.  A.  Paton  &  Co.,  by  Merchants'  Cotton- 
puses  and  Storage  Company,  for  compressing,  and  covered  by 
tliem  with  insurance,  the  following  cotton,  in  good  order,  at 

fees  No.  — • 

^  If  held  in  press  over  fifteen  days  before  bill  of  lading 

israea,  or  if  sold  while  in  press,  fifty  cents  per  bale  per  month 

diarges  will  be  oolleoted  before  delivery  or  shipment 

••  Oct  21, 1887.'' 

"  Memphis,  Tenh., j  188-. 

*^  Received  by  the  Merchants'  Cotton-press  and  Storage 
CSompany,  firom  B.  L.  Topp  A  Co.,  the  following  cotton,  in  good 
Older  and  oondition,  to  be  compressed. 

**  If  held  in  the  press  over  fifteen  days  before  the  bill  of 

lading  issnee,  or  if  sold  while  in  press,  fifty  cents  per  bale  per 

month  charges  will  be  collected  before  deUvery  or  shipment 

-Oot22,1887.'' 

«'  Memphis,  Tenn.,  10-1887. 

« Becdved  of  C.  E.  F.  Hall,  Agent,  in  good  order,  the  fol- 
lowing ootton,  marked  as  per  margin  by ." 

<<  Memphis,  Tenn.,  9,  28, 1887. 

^'Beodved  at  the  Merchants'  Cotton-press  and  Storage 
Company  No.  4,  firom  Alsobrook,  Bowling,  &  Co.,  the  following 
ootton,  in  good  order.— 

^N.  BL — It  is  agreed  and  understood  that  the  cotton  enn* 
morated  below  is  folly  covered  by  the  policies  of  insurance  of 
the  Merchants'  Cotton-press  and  Storage  Company. 

^  Subject  to  storage  and  insurance  if  held  in  the  press  over 
ifkeen  days  before  bUl  of  lading  is  issued.  Not  transferable 
without  charges  from  date  of  receipt" 
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The  Tohnninoas  proof  as  to  **  course  of  businesSv''  **  geueral 
imderBtaQding,''  and  "  local  enstom  "  has  been  carefnlly  ex* 
aminedy  and  tre  ooneur  with  the  chancellor  in  faoMing  that 
there  was  no  such  uniformity  in  the  *'  course  of  busineBS''  or 
eoncurrenoe  in  '* general  understanding^  between  the  com* 
press  company  and  the  buyers  and  shippers  at  MemphiB  as 
to  constitute  proof  of  any  assumption  of  the  liability  of  an 
insurer.  As  to  verbal  agreements  and  representatiotis  con- 
cerning this  obligation  and  its'  extent,  the  finding  of  the  jury 
seems  oonchuif^  against  the  claim  now  asserted  by  com- 
plainant. 

In  response  to  the  third  issue  of  fact,  the  jury  responded 
thai  *^tbey  assumed  a  Uafaility,  verbally  and  according  to 
tsntts  of  the  written  eoatracts,  to  carry  insaraiies  tat  the 
benefit  of  railxoads,  transportation  lines,  or  ownen  upoa  mil 
eottoQ  in  bales  while  in  their  possessm." 

In  response  to  the  fourteenth  issue,  which  called  for  a  find- 
iiig  as  to  represenUtioos  made  as  to  its  liability  Sot  coUon  de- 
stroyed by  firs,  the  jtny  responded  thai  it  ^  represented  to  Um 
agent  of  oomplainaat  that  the  ootton  in  their  (the  eonsprxa 
company's)  presses  was  fully  insured,  as  per  eoatract  alxeady 
exhiUted  in  answer  to  the  first  issue." 

These  findings  ars  abundantly  sustained  by  the  evidence, 
and  we  deeide  thai  the  oompreps  company  did  not  agree  or 
promise,  verbally  or  otherwise,  to  assume  the  responsifaility 
of  an  insurer  against  loss  or  damage  by  fire. 

4  This  borings  us  to  a  consideration  of  the  alleged  <4)Iig»» 
tion  of  the  compress  company  to  carry  ineuranoe  in  iema 
and  amount  sufficient  to  cover  the  interest  of  owners  until 
actual  delivery  to  the  carrier. 

The  learned  chancellor,  in  an  able  and  elaborate  oidniouy 
reached  the  conclusion  *^  that  both  the  Newport  News  and 
Mississippi  Valley  Company  and  the  compress  company 
assumed  an  obligation  to  fuUy  insure  the  cotton  in  the  press 
horn  the  moment  it  was  received  there  until  it  was  downed 
on  the  cars  for  transportation.'' 

The  position  of  counsel  representiiig  the  compress  company 
presented  in  pleadings  and  in  argument  is,  that  its  contract 
for  insurance  of  owner's  interests  is  found  alone  in  its  drayw 
ticket  receipts,  and  that  upon  the  surrender  of  this  contract 
ie  tiie  carrier,  and  the  acceptance  of  bill  of  lading,  the  oom* 
press  company  ceased  to  bear  any  relation,  by  eontraci  or 
otherwise,  to  the  depositor  of  cotton,  and  that  the  carrier  was 
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in  the  reiatkm  of  bailor  formerly  beld  hj  the  depoB> 

Hot,  «id  Ihtt  Ihe  laMer  muet  theneeforwsrd  look  alone  to  hit 

MH  ef  Imiing  ttirf  to  Im  owo  inearanoe  Ibr  protection;  that, 

en  the  etlmr  hand,  Ihe  relafien  and  liabTitj  of  the  compresa 

eoaqNUiy  te  <he  earrier  wlio  had  taken  np  the  dray  ticketa, 

and  in  mDeiiange  given  lie  own  bill  of  lading,  is  not  identical 

with  thnt  Ibrmerly  held  l^^  the  depositor,  bat  is  to  be  deter* 

•kMie  by  the  written  contract  for  compression  existing 

<he  earrier  ieseing  bill  of  lading  and  the  compresa 

This  argument   concedes  that  the  interest  of 

ownera  wae  witfaia  the  insurance  cliligation  assumed  by  the 

defendant  until  terminated  by  surrender  of  the  contract  con* 

tained  in  dny  tf^el  to  the  earrier.    This  position  assumes 

that  the  dray  ivceipts,  in  themeeltes,  constitute  the  contract 

betweeu  Ihe  depestUnr  and  the  cotton-press  company.    If  con* 

osded,  it  wottM  nanow  the  eootroversy  to  a  construction  of 

the  Umgwage  of  these  rsceiptSi  and  a  determination  of  the 

sfbet  «f  the  transfer  of  ttieai  to  the  carrier  in  exchange  for 

n  bin  ef  lading,  and  the  subsequent  surrender  of  same  to  the 

eom|weBS  oanipany  for  a  dlflTerent  receipt.    This  presents  alto- 

gelfasf  %eo  nanww  and  eontraeted  a  riew  of  this  case.    In 

order  ie  detemdne  Ae  character  and  extent  of  this  obligation 

oonoeming  inmuranoe,  we  must  look  to  the  course  of  business 

hereon  the  oomprees  company  and  the  depositors  of  cotton, 

its  rehitione  to  the  eelton  buyers  and  eotton  shippers  at  Mem- 

piiia,  iCe  rekvtlonB,  contractual  or  othenrise,  to  the  carriers  who 

issued  bills  of  ladinf  upon  ite  dray  receipts,  and  the  repre- 

ssntatlene  concerning  insuraoee  made  by  its  agents  and  offi* 

oifn  tn  these  dotng  boslnens  with  it,  and  especially  to  Bowles 

and  Sens,  tiie  ngeots  of  complainant  and  the  depositors  of 

tUa  cotton. 

Tbm  CTidenec  establishes  that  at  the  date  of  this  transac- 
tien,  «nd  for  ssveral  years  pre^ioos,  the  railway  companies 
had  no  fmie  for  owvpressed  cotton.  The  rate  was  exclosiyely 
for  nncomptnsssd  cotton  in  bales.  The  carriers  were  accue- 
tomed  in  their  bills  of  lading  to  stipulate  for  the  privilege  of 
eomprsesion  at  their  own  expense.  For  many  years  the  d^ 
fondant  compress  company  had  had  an  absolute  monopoly  at 
Memphis  ef  tlie  compteesion  business.  During  this  time  it 
had  contrncfis  with  ctery  railway  entering  Memphis,  identical 
in  aabilance  with  tiie  one  set  oert  in  statement  of  the  case. 
Under  tlMir  contraots  each  earner  contracted  to  give  to  this 
defendant  all  cotton  shipped  over  its  line  for  compression. 
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The  agreement  by  which  the  carrier  contracted  with  the  com* 
press  company  to  issue  bills  of  lading  upon  its  dray  tickets 
was  undoubtedly  the  result  of  an  arrangement  between  tho 
carriers  and  shippers  and  compress  company,  and  was  in* 
tended  to  facilitate  the  prompt  issuance  of  bills  of  lading,  and 
avoid  delay  while  awaiting  compression.  The  oon6ign0r  of 
cotton  was  thus  enabled,  so  soon  as  he  could  have  his  ootton 
drayed  to  the  compress,  to  obtain  a  bill  of  lading,  upon  whieb 
he  could  draw  for  value  of  shipment  against  his  oonngnes. 
This  arrangement  saved  capital,  and  interest  on  capital,  and 
greatly  advanced  the  interests  of  buyers  of  ootton  on  Mem- 
phis market. 

The  fourth  clause  in  the  compression  oontiaot  with  fhs 
Newport  News  and  Mississippi  Valley  company,  oonstitotiDg 
the  compress  company  the  agent  for  the  earner  toot  the  leoeipt 
of  cotton,  is  the  important  feature  of  this  oontraot^  It  was  an 
essential  part  of  the  arrangement  by  whieh  the  carrier  ao- 
eepted  a  delivery  at  the  ootton-press  as  a  delivery  to  it,  and 
by  which  the  consignor  assented  to  the  stipulation  permitting 
the  carrier  to  have  all  cotton  intrusted  to  it  for  iranspor* 
tation  compressed  before  shipment  This  agency  for  any  par* 
ticular  carrier  could  not,  with  reference  to  any  particular  lot 
of  cotton,  begin  until  the  cotton  had  been  received  for  eooi* 
pression,  and  for  shipment  over  line  of  a  designated  earner 
with  whom  a  compression  contract  existed.  Hence  arose  the 
permit  system,  under  which  no  ootton  was  received  into  the 
oompress  (as  a  general  rule)  until  a  permit  had  been  granted 
by  the  carrier  controlling  the  particular  press  in  which  the 
shipper  wished  his  cotton  deposited.  It  is  true  that  permita 
were  not  in  every  instance  demanded,  and  it  is  likewise  tma 
that  the  depositor  obtaining  such  permit  was  not  thereby 
obligated  to  ship  his  cotton  out  over  the  line  granting  the 
permit  It  was  regarded,  however,  as  indicating  tiiat  the  de» 
positor  expected  to  ** route''  his  cotton  out  over  the  line  grant- 
ing permit  The  obligation  of  the  carrier  to  issue  his  bill  of 
lading  upon  cotton  so  "  permitted  ^  into  a  particular  press  did 
not  by  the  contract  arise  until  the  depositor's  dray  tickets 
were  presented.  These  evidenced  the  &ot  that  the  oompress 
company  held  the  cotton  for  compression,  and  the  carrier 
accepted  the  delivery  to  him  of  the  dray  receipts  as  a  symbol- 
ical  delivery  of  the  cotton,  though  the  ootton  was  aotoally  In 
custody  of  the  compress  company,  and  was  to  remain  there 
until  compressed. 


April,  1890.]   Lancaster  Mills  v.  Merchants'  Exa  Ca    603 

The  liability  of  the  carrier  to  the  shipper  unquestionablx 
began  when  it  issued  its  bill  of  lading.  To  protect  itself^  it 
contracted  that  the  compress  company  should  stand  respon- 
sible to  it  as  a  bailee  for  hiroi  and  that  it  should  carry  insur* 
ance  coTering  the  cotton  against  loss  by  fire  while  in  its  cus- 
tody. It  might  have  limited  the  obligation  of  the  bailee  io 
an  insurance  of  its  interest  in  the  cotton  from  date  of  issuance 
of  bill  of  lading,  or  to  insurance  against  liability  upon  its  bill 
of  lading.  In  such  case,  if  the  insurance  had  issued  in  these 
terms,  the  owner's  interest  in  the  insurance  would  have 
depended  upon  the  primary  liability  of  the  cairier  to  the 
owner  by  reason  of  some  breach  of  carrier  obligation.  But 
the  carrier  did  not  limit  the  obligation  of  the  compress  oon^ 
pany  to  a  procurement  of  insurance  protecting  only  its  insur- 
able interest  In  the  same  terms  by  which  the  compress 
company  contracted  to  compress  all  cottoui  it  contracted  to 
carry  insurance  upon  all  cotton  in  its  presses  for  compression. 
Its  contract  was  that  it  should  ''  compress  all  of  said  cotton, 
and  shall  insure  the  same  for  the  benefit  of  the  first  party.'' 
The  cotton  itself  was  to  be  insured, — for  the  benefit  of  the 
carrieTi  it  is  true.  But  a  carrier  has  such  an  insurable  interest 
in  goods  intrusted  to  him  for  carriage,  that  it  may  insure  not 
only  its  interest  or  its  liability,  but  the  whole  value  of  the 
goods.  And  in  such  case  it  may  collect  the  whole  value,  and 
after  reimbursing  itself  for  its  special  loss,  it  will  hold  the 
surplus  in  trust  for  the  owners:  Wood  on  Fire  Insurance,  sea 
294;  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.^  98  U.  S.  641. 

An  insurance  for  the  benefit  of  a  carrier  upon  the  goods  in 
its  custody,  not  limited  to  an  insurance  of  its  liability  or  in- 
terest, is  an  insurance  of  the  whole  value,  and  one  in  whidi 
the  owner  has  an  interest.  The  case  of  Home  Ine.  Co.  v.  Aol- 
iimore  Warehouse  Co.^  93  U.  8. 541,  is  an  instructive  and  well- 
reasoned  case,  and  meets  our  approval.  The  insurance  in 
that  case  was  taken  out  by  warehousemen  against  loss  by 
fire  "  on  merchandise  their  own,  or  held  by  them  in  trusty  or 
in  which  they  have  an  interest  or  liability,''  contained  in  a 
designated  warehouse.  It  was  held  that  the  policy  covered 
the  merchandise  on  storage  itself,  and  not  merely  the  interest 
or  claim  of  the  bailee.  The  assured  was  allowed  to  recover 
the  entire  value,  holding  the  remainder,  after  satisfying  their 
own  loss,  as  trustees  for  the  owners.  The  warehousemen  were 
under  no  obligation  to  insure  owner's  interest^  their  waiehoose 
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receipts  containing,  by  requirement  of  charter,  a  atatemeat 
that  it  **  was  not  insured  by  the  corporation." 

Evidence  was  oSbred  tending  to  show  that  the  inrarar  and 
assured  intended  only  to  insure  the  interest  or  liabilily  of  th» 
warehousemen.  This  proof  was  rejected  upon  the  groniid 
that  there  was  no  ambiguity;  that  the  merchandisa  itself  mm 
insured,  and  not  the  interest  of  the  assured;  and  thesa  plaia 
words  conld  not  be  explained  away  by  paroL 

The  case  of  London  and  Notihwestem  Ry  Co.  t.  OlyniH  1 
EI.  &  E.  652,  is  a  leading  case  much  cited.  The  poEoy  wa» 
for  fifteen  thousand  pounds,  **on  goods  their  own,  and  in  tmat 
as  carriers,'*  in  a  certain  warehouse.  In  an  action  on  th» 
policy  it  was  held  that,  to  the  extent  of  the  policy,  the  whol# 
value  of  goods  in  the  warehouse  in  the  carrier's  poesesnon 
was  insured  by  it,  and  not  merely  their  interest  in  the  goods, 
and  that  the  carriers  would  be  regarded  as  trustees  £ar  th» 
owners  of  the  amount  thus  recovered,  after  ^deducting  their 
charges  as  carriers. 

So  in  the  case  of  California  Ins,  Co.  v.  Union  Comprem  (7<o^ 
1S8  If.  3.  409,  the  policy  was  taken  out  by  the  compress  com* 
pany  to  cover  cotton  ^  their  own,  or  held  by  them  in  trust  or 
on  commission.*'  It  was  conceded  that  this  policy  coverad 
owner's  interest;  but  the  contention  was,  that  railway  com- 
panies which  had  issued  bills  of  lading  upon  the  cotton  while 
in  the  compress,  and  which  had  been  held  liable,  as  oarriera, 
for  the  Value  of  the  cotton  (the  fire  being  result  of  negfigenoe 
of  carriers),  were  not  beneficiaries  under  the  policy.  It  was 
held  by  the  court  that  the  railway  companies  with  outstand- 
ing bills  of  lading  had  an  insurable  interest  in  the  cotton, 
and  to  that  extent  were  the  owners  of  the  cotton  which  wa* 
held  in  trust  for  them  by  the  compress  company. 

In  the  light  of  these  authorities,  we  are  of  opinion  that  the 
contract  between  the  Newport  Kews  and  Mississippi  Valley 
Railroad  Company  and  the  Merchants'  Cotton-presa  and 
Storage  Company  imposed  an  obligation  upon  the  latter  ta 
insure  all  cotton  in  their  presses  against  loss  by  Are,  and  that 
this  obligation  was  imposed  in  such  broad  and  nnambignooa 
terms  as  to  require  insurance  upon  the  full  valae  of  the  cotton, 
and  covering  every  interest  in  such  cotton. 

The  oompress  company  was  under  no  dnty  to  insure  owner's 
interest,  nnless  this  contract  imposed  the  duty  and  furnished 
the  consideration.  That  it  regarded  this  obligation  as  imposed 
would  seem  to  be  indicated  by  the  terms  of  its  polidea  of  ia- 
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•surance  on  coUon  in  preas  No.  4.  TkiB  insurance  amounted, 
«t  dateof  thia  kas,  to  thfee  bundled  and  one  thousand  doUaiBi 
And  waa  in  about  Sarty  different  offices.  All  of  thia  insur* 
Anoe  waa  (in  ao  lur  aa  the  wxitten  parts  of  the  polipj  show) 
in  the  same  terma  and  npon  aaine  inteieat,  and  waa  in  these 
words: — 

^  On  nil  cotton  in  bales  ssoeived  by  them  as  agpmts,  fer 
the  heaefit  ol  iwihroada»  tiansportation  linea,  or  owners,  in 
the  boondariaa  of  the  Iferchanta'  Cotton-prses  and  Storage 
CUunpanj'a  west  nayy-yard  compresa»  sitoote  and  bounded 
aa  fcdlowa:  Eaat  bj  the  west  line  of  Faltan  Street,  west  by 
the  Mississippi  RiYer»  north  by  Auction  Street,  and  south  by 
Market  Street.  The  liability  of  the  inamera  is  to  begin  on  the 
receipt  of  said  eotton  on  premises  of  the  aasnred  as  herein 
deactibed,  ton  compressing,  and  is  to  eease  and  terminate 
when  removed  from  the  platCorma  of  the  Merchania'  Cotton- 
pceas  and  Storage  Company  for  transportation." 

In  ezpreas  terms,  these  policieB  coyered  "  all  cotton  in  bales 
received  by  them  as  agents,"  and  for  the  benefit  of  railroad  or 
owner.  We  attaoh  no  importance  to  the  disjunctiye  *'or." 
The  elear  contract  was  to  inaure  the  cotton  itself  in  the  hands 
of  tlie  assured  as  agenta;  whether  agenta  for  railroads,  trans* 
portalion  lines,  or  owners,  it  was  alike  insured,  and  for  the 
benefit  ol  tbeae  different  daeaee  of  persons  ha.Ting  insurable 
tnlereat.  There  is  no  ambiguity  in  the  policiee,  and  ovidence 
offered  to  show  an  understanding  limiting  the  plain  and  ob- 
vious meaning  of  the  written  contract  of  insnranos  waa  not 
admissible,  and  was  properly  rejected:  flofns/nt.  Co.  t.  Baltic 
mare  Wtur$hau9e  Co.,  98  U.  S.  627;  CtUifarnia  Im.  Co.  T.  Umitm 
Comfnm  Co.,  188  U.  S.  418;  Htmgk  y.  PeofM  F.  Ine.  Co.,  86 
Md.  888;  Ftro  Jim.  Am'n  y.  Merdumt^  oto.  Co.,  66  Md.  888;  68 
Am.  Bepi  162. 

That  this  obligation  was  impoaed  upon  the  oompress  com- 
pany  primarily  to  secure  the  railwsy  company  itself  cannot 
affect  the  £act  that  in  aecuring  its  own  protection  it  Ukewise 
aeoured  the  interests  of  owners.  Many  reasons  might  be  sug- 
gested moving  it  to  demand  that  ttie  cotton  itself,  and  not 
merely  its  own  liability  or  interest,  should  be  covered. 

The  obligation  thus  impoaed  upon  the  compress  company 
la  inaore  the  cotton  itself  against  any  loes  during  the  entire 
psKiod  of  its  custody  explains  the  reprssentationa  made  bj 
the  officera  and  agents  of  that  company  concerning  ita  lia- 
Mtikf  to  oarry  insurance.    It  accounts  for  and  explaina  its 
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representatioas  —  made  orally  and  in  writing,  and  printed 
upon  its  dray  tickets  —  that  cotton  was  insured  for  benefit 
of  owners;  and  the  finding  of  the  jury  that  it  represented 
that  cotton  was  so  insured  while  in  its  press  is  abundantly 
supported.  This  obligation  was  oo-extensive  with  its  oiia> 
tody.  It  was  not  limited  by  the  life  of  the  dray  ticket.  It 
was  not  affected  by  the  issuance  of  the  bill  of  lading.  The 
actual  possession  of  the  cotton  remained  with  the  compress 
company.  The  effect  upon  the  possession  of  the  compress 
company  of  the  issuance  of  a  bill  of  lading  while  the  cotton 
was  in  fact  in  the  custody  of  the  compress  company  was 
discussed  in  California  Ins.  Co,  v.  Union  Compress  Co.,  18S 
U.  S.  415.  What  was  there  said  is  so  applicable  that  we 
quote  a  paragraph:  *'  As  to  the  suggestion  that  by  the  bills  of 
lading  the  possession  of  the  cotton  was  transferred  to  the  rail- 
road companies,  and  that  the  policy  was  avoided  thereby, 
the  answer  is,  that  the  cotton  was  still  in  the  hands  of  the 
plaintiff,  in  its  actual  possession,  and  upon  its  premises.  At 
most,  the  railroad  companies,  by  acquiring  the  receipts  of  tlM 
plaintiff  and  issuing  bills  of  lading  for  the  cotton,  took  only 
constructive  possession  of  it;  and  the  plaintiff,  retaining  ac- 
tual physical  possession  of  it,  did  not  lose  the  right  to  effect 
insurance  for  its  own  benefit,  and  as  bailee  or  agent,  tot  the 
protection  of  the  railroad  companies.  All  that  the  railroad 
companies  acquired  was  the  right  to  ultimate  possessico, 
which  passed  to  them  by  the  transfer  to  them  by  the  original 
depositors  of  the  cotton  receipts  given  by  the  plaintiff.'^ 

6.  What  is  the  liability  of  the  Newport  News  and  Missia* 
sippi  Valley  company  by  reason  of  the  failure  of  the  cotton* 
press  company  to  carry  insurance  sufficient  in  amonnt  to 
cover  full  value  of  owner's  interest  7  Was  this  railway  com* 
pany  under  any  obligation  as  to  insurance  7  The  chancellor, 
on  the  facts,  and  upon  a  construction  of  its  contract  with  tbc 
compress  company,  reached  the  conclusion  that  '^the  railroad 
company,  by  its  contract  with  the  compress  companyi  in  ex- 
press terms  assumed  this  obligation,  and  appointed  ttie  latter 
its  agent  to  carry  it  ouf 

Unless  the  imposition  of  an  obligation  upon  the  comprssa 
company  is  the  same  thing  in  law  as  an  express  assnmptfam 
of  a  like  obligation,  then  this  conclusion  is  not  to  be  sustained* 
Nowhere  in  that  contract  does  the  railway  company  assnma 
that  it  is  under  any  obligation  concerning  insurance.  Ndther 
are  we  able  to  give  any  such  construction  to  this  oootraot  aa 
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constitutes  the  compress  company  the  mere  agent  of  the  rail- 
way company  in  carrying  insurance.  If  the  carrier  was,  by 
law  or  by  contract  with  shippers,  obligated  to  carry  insurance, 
then  it  would  not  escape  responsibility  by  showing  that  it  had 
required  the  compress  to  do  what  it  was  bound  to  da  It  could 
not  thus  throw  its  duty  upon  another.  The  liability  of  the 
Newport  News  and  Mississippi  Valley  company  was  the  liar 
bility  of  a  carrier,  not  the  technical  liability  of  an  insurer. 
After  bill  of  lading  issued,  it  was  not  liable  for  a  loss  by  fire« 
unless  the  result  of  negligence.  This  liability  of  a  carrier, 
modified  or  not  by  fire  clause,  was  one  which  it  could  carry 
or  insure  against.  It  was  under  no  obligation  whatever  —  this 
contract  out  of  the  way  —  to  carry  insurancCi  either  upon  its 
own  liability  or  covering  owner's  interest.  In  view,  however, 
of  its  own  liability,  it  was  a  wise  and  reasonable  precaution 
to  require  the  compress  company  to  carry  insurance  for  its 
benetU.  That  this  contract  bound  the  compress  company  to 
insure  the  cotton  itself,  and  not  merely  the  carrier's  respon- 
sibility, and  thus  such  insurance  would  incidentally  inure  to 
the  benefit  of  owners,  affords  no  reason  whatever  for  holding 
the  carrier  liable  for  the  failure  of  the  cotton*press  company 
to  fully  carry  out  its  obligation.  The  voluntary  imposition 
of  an  obligation  of  insurance  incidentally  beneficial  to  own- 
ers of  cotton  is  not  in  law  or  reason  the  same  thing  as  the 
assumption  of  an  obligation  of  insurance.  The  failure  of  the 
cotton-press  company  to  carry  such  insurance  may  result  in 
incidental  damage  to  owners;  but  unless  the  railway  company 
was  under  some  obligation  to  insure,  or  that  the  compress 
company  should  insure,  no  right  of  action  exists  in  favor  of 
owners  against  it  There  is  no  privity  between  the  railway 
company  and  owners  with  respect  to  insurance.  If  it  could 
be  shown  that  the  railway  company  had  represented  to  ship* 
pers  that  cotton,  while  awaiting  compression,  was  covered  by 
the  policies  of  the  corporation  employed  by  it  to  compress 
same,  and  such  shipper,  in  reliance  upon  this  representation, 
had  accepted  a  bill  of  lading  giving  the  carrier  a  right  to  have 
the  cotton  compressed,  and  had  not,  by  reason  of  these  repre- 
sentations, taken  out  insurance  for  himself,  then  an  action 
would  lie  upon  such  facts,  fiut  no  such  case  is  made  here. 
The  most  that  can  be  said  is,  that  the  general  purport  of  the 
contract  was  known  to  shippers,  though  these  contracts  were 
private,  unregistered  instruments,  and  manifestly  not  intended 
by  the  carriers  to  influence  or  affect  the  action  of  shippers 
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representatioas  —  made  orally  and  in  writing,  and  printed 
upon  its  dray  tickets  —  that  cotton  was  insured  for  benefit 
of  owners;  and  the  finding  of  the  jury  that  it  represented 
that  cotton  was  so  insured  while  in  its  press  is  abnndantlj 
supported.  This  obligation  was  oo-extensive  with  its  ous* 
tody.  It  was  not  limited  by  the  life  of  the  dray  ticket.  It 
was  not  affected  by  the  issuance  of  the  bill  of  lading.  The 
actual  possession  of  the  cotton  remained  with  the  compress 
company.  The  effect  upon  the  possession  of  the  compress 
company  of  the  issuance  of  a  bill  of  lading  while  the  ootton 
was  in  fact  in  the  custody  of  the  compress  company  was 
discussed  in  California  Ins.  Co.  v.  Union  Compress  Co.^  188 
U.  S.  415.  What  was  there  said  is  so  applicable  that  we 
quote  a  paragraph:  *'  As  to  the  suggestion  that  by  the  bills  of 
lading  the  possession  of  the  cotton  was  transferred  to  the  rait 
road  companies,  and  that  the  policy  was  avoided  therebjt 
the  answer  is,  that  the  cotton  was  still  in  the  hands  of  the 
plaintiff,  in  its  actual  possession,  and  upon  its  premises.  At 
most,  the  railroad  companies,  by  acquiring  the  receipts  of  the 
plaintiff  and  issuing  bills  of  lading  for  the  cotton,  took  only 
constructive  possession  of  it;  and  the  plaintiff*,  retaining  ao- 
tual  physical  possession  of  it,  did  not  lose  the  right  to  effbot 
insurance  for  its  own  benefit,  and  as  bailee  or  agent,  for  the 
protection  of  the  railroad  companies.  All  that  the  railroad 
companies  acquired  was  the  right  to  ultimate  possessioii, 
which  passed  to  them  by  the  transfer  to  them  by  the  original 
depositors  of  the  cotton  receipts  given  by  the  plaintiS'* 

6.  What  is  the  liability  of  the  Newport  News  and  Missis 
sippi  Valley  company  by  reason  of  the  failure  of  the  ootton* 
press  company  to  carry  insurance  sufficient  in  amount  to 
cover  full  value  of  owner's  interest  7  Was  this  railway  eom* 
pany  under  any  obligation  as  to  insurance  7  The  ehancelkr, 
on  the  facts,  and  upon  a  construction  of  its  oontraot  with  the 
compress  company,  reached  the  conclusion  that  '^the  railroad 
company,  by  its  contract  with  the  compress  company,  in  ez« 
press  terms  assumed  this  obligation,  and  appointed  ttie  latter 
its  agent  to  carry  it  ouf 

Unless  the  imposition  of  an  obligation  upon  the  oomptess 
company  is  the  same  thing  in  law  as  an  express  assnmptiott 
of  a  like  obligation,  then  this  conclusion  is  not  to  be  sustained* 
Nowhere  in  that  contract  does  the  railway  company  assame 
that  it  is  under  any  obligation  concerning  insurance.  Neither 
are  we  able  to  give  any  such  construction  to  this  eootraet  as 
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constitutes  the  compress  company  the  mere  agent  of  the  rail- 
way company  in  carrying  insurance.  If  the  carrier  was,  by 
law  or  by  contract  with  shippers,  obligated  to  carry  insurance, 
then  it  would  not  escape  responsibility  by  showing  that  it  had 
required  the  compress  to  do  what  it  was  bound  to  da  It  could 
not  thus  throw  its  duty  upon  another.  The  liability  of  the 
Newport  News  and  Mississippi  Valley  company  was  the  liar 
bility  of  a  carrier,  not  the  technical  liability  of  an  insurer. 
After  bill  of  lading  issued,  it  was  not  liable  for  a  loss  by  fire« 
unless  the  result  of  negligence.  This  liability  of  a  carrier, 
modified  or  not  by  fire  clause,  was  one  which  it  could  carry 
or  insure  against.  It  was  under  no  obligation  whatever  —  this 
contract  out  of  the  way  —  to  carry  insurance,  either  upon  ita 
own  liability  or  covering  owner's  interest.  In  view,  however, 
of  its  own  liability,  it  was  a  wise  and  reasonable  precaution 
to  require  the  compress  company  to  carry  insurance  for  ita 
beneft.  That  this  contract  bound  the  compress  company  to 
insure  the  cotton  itself,  and  not  merely  the  carrier's  respon- 
sibility, and  thus  such  insurance  would  incidentally  inure  to 
the  benefit  of  owners,  affords  no  reason  whatever  for  holding 
the  carrier  liable  for  the  failure  of  the  cotton*press  company 
to  fully  carry  out  its  obligation.  The  voluntary  imposition 
of  an  obligation  of  insurance  incidentally  beneficial  to  own- 
ers of  cotton  is  not  in  law  or  reason  the  same  thing  as  the 
assumption  of  an  obligation  of  insurance.  The  failure  of  the 
cotton-press  company  to  carry  such  insurance  may  result  in 
incidental  damage  to  owners;  but  unless  the  railway  company 
was  under  some  obligation  to  insure,  or  that  the  oompress 
company  should  insure,  no  right  of  action  exists  in  favor  of 
owners  against  it  There  is  no  privity  between  the  railway 
company  and  owners  with  respect  to  insurance.  If  it  could 
be  shown  that  the  railway  company  had  represented  to  ship* 
pers  that  cotton,  while  awaiting  compression,  was  covered  by 
the  policies  of  the  corporation  employed  by  it  to  compress 
same,  and  such  shipper,  in  reliance  upon  this  representation, 
had  accepted  a  bill  of  lading  giving  the  carrier  a  right  to  have 
the  cotton  compressed,  and  had  not,  by  reason  of  these  repre- 
sentations, taken  out  insurance  for  himself,  then  an  action 
would  lie  upon  such  facts,  fiut  no  such  case  is  made  here. 
The  most  that  can  be  said  is,  that  the  general  purport  of  the 
contract  was  known  to  shippers,  though  these  contracts  were 
private,  unregistered  instruments,  and  manifestly  not  intended 
by  the  carriers  to  influence  or  affect  the  action  of  shippers 
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as  to  Insoxance.  Bat  aafumuag  that  this  epKopIniAant  ki 
the  precise  tenxtf  of  this  cootcsfit,  ia  what  way  is  he  is  draw 
from  it  the  consJamaa  tbst  iA  eaaa  tht  cwavpnm  tomfWDj 
£aiki  to  iosuM^he  noajr  &U  bacsk  iipoa  the  ntiiwfljy  hseavBatba 
rsilwaj  haa  ixafosad  Tolimbasiljr  tba  cluit^  «f  lasaumxios  upon 
the  comptasa  oomfanyr  Th^  agisocy  of  tbs  eo»|^rasa  ooaa- 
pany  fiur  the  xajlway  cooipaoy  ja  «a  vagr  related  to  inearanea 
The  hody  of  this  eootmet  vslated  to  the  teraas  sod  ieonditiaMi 
upon  which  compressien  of  cotten  sboukl  be  oarried  ow  for 
the  railway  coropaoj.  With  xesj^t  to  thia  we  must  ngsMl 
the  compress  conapsxiy  as  aa  iadepeodent  eoiperatioB,  eanrjr- 
ing  on  the  hnsinefls  of  eompressioD  fac  all  who  dsttaoded  ila 
servioeiu  The  railway  oompaay,  mb  a  largie  c«stocDer«  required, 
as  a  condition  Ui|p)n  which  it  would  do  busuaese,  thsAit  should 
carry  inauraaoe.  Thia  was  aa  obligatioo  iMpoasd  ujx>b  the 
oompreas  companyyand  not  one  sssuipsd  by  the  railway  eem- 
paoy  to  be  ejtecjutad  by  the  fiokrmer  aa  agent  for  the  latter. 
No  other  Tslstion  exiat^  between  the  railway  eompany  and 
the  compress  company  than  ahowa  by  the  written  contract 
This  the  jary  have  expressly  found  in  resfionse  to  Ibe  nintb 
issue.    We  find  no  reason  for  doubting  this  facL 

The  compress  company  was  regarded  by  all  who  had  dea^ 
ingii  with  it  as  the  only  obUgsied  party  as  to  insurance.  The 
bill  nowhem  charges  an  obligationUmposed  by  law  er  assumed 
diaeetly  or  indirectly,  by  the  carrier  to  ineui^  er  eanae  to  he 
insured,  the  interest  of  sbippera.  Am  atotsd  in  a  fbre^oii^ 
part  of  this  opinion,  the  relief  wUeh  aeeme  to  bane  been  eo*- 
templated  by  the  pleader  waa  a  mere  aubstitotion  of  complain- 
ant to  the  rights  and  equities  of  the  railway  company  nnder 
its  contract  with  the  compress  company.  That  these  conlraoto 
between  the  several  carriers  and  the  cetton-presa  company 
tended  very  directly  to  suppress  conqtetition  and  to  build  up 
and  sustain  a  monopoly,  we  have  no  doubt;  but  that  the  hm^ 
Dopolistic  tandenciea  €S  these  arrangemento  should  have  the 
etbci  of  imposiog  an  obligation  of  inauranoe  not  otherwiae 
deducible  feom  the  contracts  is  not  ao  clear  or  undeiatond* 
able. 

Whatever  loss  eomplsdnaat  haa  sustoined  by  failing  to  pi^ 
tect  itaelf  by  its  own  insurance  was  wholly  due  to  lelianoe 
upon  the  representotions  concerning  inaoranee  made  by  the 
compress  company.  The  railway  company  entered  into  no 
direct  obligations  with  owners  concerning  insurance,  and 
made  no  representatioDB,  misleading  or  otherwise,  on  the  8Kxb> 


jeot  Hm  oUigaiioBS  and  jnpr9§%miMm§  «f  tlie  ^wnfOifiBS 
oompanjr  were  iMvi  the  obligatiami  «r  TOproeeatatiojii  -ef  jwy 
enthoriied  agent  of  the  nulway  eeaBfeiyr^  and  thene  ie  Botfa- 
ii^  in  this  leoerd  wbioh  entitleB  ^complahmmt  te  4njr  deorae 
wlMtever  egeiiiit  the  jnnlway  'Cocnpaiifu 

6L  We  aome  now  te  a  eeandecatka  c£  the  Jaioage  Meiidt- 
ing  to  oomplaineat  bjr  the  braaeh  of  the  <iMjgatifln  <tf  the 
eotton-fureee  catofway  to  aairy  iDBuxmnoe  sufficient  to  oevier 
fcll  ¥alae  of  the  oottan  deetreyed  by  &m.  To  the  ezteat  that 
it  took  out  polides  of  innicanoe  ia  goed  end  eolvent  leeai- 
janieii  in  teraoe  eoFeting  ovjieoe  af  odtten  agatnet  ioee  <ar 
dami^^byfiieruatil  aatttel  delirrery  to  the  oardiar,  it  has  oem- 
pBed  with  ite  ohligatioa.  As  toaachiaeuBidMe  iiiea  troslae 
Car  the  ownersi  end  ae  tniatee  it  is  bound  to  maJM  faoofs  ot 
leei^aiid  iaatitttte  aeoeseary  paweedings  for  collection. 

Ammmli^  that  the  insurance  in  focce  ahall  be  coUectadand 

&tribatad  pro  raia^  it  will  leave  about  iour  eerenths  .of  .the 

telue  uninsured  by  polioies  carried  hy  the  warehousemen. 

Is  the  defendsiit  liable  for  this  uninsured  lees?    This  will 

depend  upon  the  l^gal  efiEect<of  a  ooateact  toxuucry  insttraaoe. 

A  oontract  to  carry  insnranoQ,  lOr  ito  cover  with  iaBuranoei 

ar  a  r^vesentation  to  a  depositor  Xhat  his  (degposit  is  insured, 

is  very  different  in  its  l^al  effeet  ham  the  absolute  Jiabiiity 

af  an  iaausar.    In  the  latter  «ease  the  action  would  .be  apon 

the  risk  or  foliqy  iir  the  value  of  4he  jprcperty  Aestcqyecly  if 

within  the  amount  of  the  risk.    In  the  other  oases  Xbe  aetioa 

would  be  for  anch  ^damage as  resuHedinem  Jbreaahof  thetob- 

Vgatioa  te  xsacry  insurance.    The  jaeasuse lof  dnwiflys  may 

i&  both  cases  be  the  aame^— ihe  value  nf  ohepeqaafiyr^da- 

itrqyed.    The  difficolty  in  this  case  arises  iwm  the  iact  thai 

<»nq)lainant  at  the  time  of  this  Joss  ivas4xwered  by  a  marine 

risk  in  the  Insaraaoe  Company  af  North  Amariai^  >QDntai»- 

ing  a  fife  danse  covering  ''j^oodeon  shore  pj-ior  to  shipsoent'' 

ibr  ten  days.    That  this  risk  covered  this  cotton  .at  time^st 

Isss  is  not  dispntable.    Prior  to  the  bringiog  of  thie  jmit  ,aa 

ftiaount  ef  money  eqnel  to  the  £nll  value  of  the  oatton  .bnmed* 

plus  tea  per  oent  (that  beiqg  the  terms  of  the  policy^,  was 

jaid  over  to  oen^plaiaant,aad  a  jatper  axecnted^  a^Jed  in  the 

leeonl «  "  borrowed  and  leoeired  jAOte.''    Thia  document  is.ia 

Idloiiiqg  words:  — 

^  Bo8ix>ii9  Hass,,  JanuaQT  ^,  1888. 

**  Borrowed  and  received  of  the  president  and  directors  oT  the 

Insurance  Company  of  North  America^  of  Philadelplui^  Penn- 
aif.*ST.  tLm^  Vol.  xxtv.  -  w 
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sylvania,  the  sum  of  twenty-two  thousand  thirty -seven  dollars 
and  sixty-nine  cents  ($22,037.69),  being  a  loan  pending  the  in- 
vestigation and  determination  whether  the  loss  of  four  hundred 
and  thirteen  (413)  bales  of  cotton,  being  part  of  a  lot  of  five 
hundred  bales  marked  [L]  K,  1 — 500,  shipped  by  William 
Bowles  and  Sons,  Memphis,  under  a  bill  of  lading  of  the  In* 
diana,  Bloomington,  and  Western  Railway  Company,  dated 
Memphis,  November  16,  1887,  —  said  cotton  reported  burned 
at  Memphis  on  or  about  November  17,  1887,  —  is  a  loss  for 
which  the  carrier  should  be  held  liable;  and  if  the  carrier 
should  he  held  liable,  the  undersigned  agrees  to  return  to  the 
said  president  and  directors  the  amount  thus  loaned  when  and 
to  the  same  extent  same  shall  be  recovered  from  the  carrier. 
[Signed]  '*  Lancaster  Mills, 

•*  By  Harcoubt  Armory,  Treas." 

The  chancellor,  in  speaking  of  this  defense  to  this  suit, 
thus  states  the  issue  presented  by  this  receipt:  '*  The  only 
question  for  judgment  between  the  parties  to  this  suit  is, 
whether  the  transaction  between  the  complainant  and  the 
Insurance  Company  of  North  America  is  a  payment  of  this 
loss.  If  it  is,  the  defendant's  breach  of  duty  and  of  contract 
has  not  damnified  it,  and  there  can  be  no  recovery  here." 

Upon  a  construction  of  this  receipt,  and  upon  the  authority 
of  the  case  of  Inman  v.  South  Carolina  IPy  Co.^  129  U.  S.  129, 
the  chancellor  reached  the  conclusion  that  this  was  not  in- 
tended as  a  payment,  but  as  a  mere  loan  pending  determi- 
nation of  the  liability  of  the  other  parties  supposed  to  be 
primarily  liable  for  the  loss.  It  would  seem  that  if  the  Lan- 
caster Mills,  not  relying  upon  the  obligation  of  the  compress 
company  to  carry  insurance,  had  for  itself  procured  other 
insurance  in  good  and  solvent  companies,  it  would  not  be 
heard  to  say  that  it  had  been  damnified  by  the  failure  of  the 
defendant  to  do  for  it  what  it  had  done  for  itself.  It  is  not, 
however,  necessary  to  determine  this,  for  we  are  convinced 
that  the  transaction  between  the  Insurance  Company  of  North 
America  and  the  complainant,  and  evidenced  by  this  receipt, 
is  in  fact  and  law  a  payment  and  satisfaction  of  the  loss  sus- 
tained by  the  burning  of  this  cotton.  The  substance  of  this 
transaction  is,  that  the  insurer  has  paid  the  amount  of  its  lia- 
bility under  the  policy,  subject  alone  to  be  repaid  upon  the 
contingency  that  the  assured  shall  recover  same  from  the  car- 
rier as  being  primarily  liable.  The  precaution  taken  in  call- 
ing it  a  loan  was  doubtless  due  to  a  fear  that  payment  might 
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•libel  the  ilgbt  of  the  iiunirar  to  the  benefit  of  a  zecoTery 
against  the  eerrier. 

Thif  preoantion  eannot  ohange  the  Ikot  that  the  aBsoied  has 
beeD  paid,  and  that  this  payment  is  to  stand,  unless  a  liabil- 
ity shall  be  fixed  upon  the  earrier,  in  which  ease  the  recovery 
from  the  carrier  is  to  inure  to  the  benefit  of  the  insurer.  The 
precaution  was  unnecessary.  If  the  liability  of  the  insurer 
was  secondary,  and  it  pays  the  loss,  it  is  substituted  to  the 
rights  of  the  assured  against  the  party  primarily  liable,  and 
may  maintain  a  iuit  in  the  name  of  the  assured  for  its  bene- 
fit 

If  the  carrier  or  compress  company  is,  as  between  it  and 
the  insurer  of  the  owners,  primarily  liable,  then  an  action 
in  the  name  of  the  assured  may  be  maintained  for  the  benefit 
of  the  insurer,  and  the  fact  of  payment  will  not  affect  the 
recovery*  This  we  expressly  decided  at  this  term  in  the  case 
of  XouimZb  §U.B.B.Co.  v.  Manehe$Ur  MiUs,  88  Tenn.  668. 

The  case  of  Inman  v.  South  Carolina  Ry  Co.^  129  U.  S.  129, 
is  not  in  any  way  in  conflict  with  the  conclusion  we  reach  as 
to  effect  and  meaning  of  this  borrowed  and  received  note.  In 
that  case  it  appeared  that  cotton  in  the  custody  of  a  railway 
eompany  was  destroyed  by  fire.  The  carrier's  bill  of  lading 
stipulated  that  it  should  have  the  benefit  of  any  insurance 
held  by  owner  on  goods  destroyed  by  fire  while  in  its  pos- 
session. On  the  other  hand,  the  owners  held  open  policies  of 
insurance  on  the  burned  cotton,  which  provided  the  assured 
should,  in  ease  of  loss,  transfer  to  the  insurer  his  claim 
against  the  carrier,  and  providing  that  the  insurance  should 
be  forfeited  in  ease  any  agreement  was  made  by  the  assured, 
whereby  the  insurer's  right  to  recover  of  the  carrier  was  re- 
leased or  lost  The  owners  filed  proofs  of  loss,  and  their  open 
policy  was  reinstoted  for  original  amount  They  then  en« 
tored  into  an  agreement  to  prosecute  their  claim  against  the 
earrier  as  the  party  primarily  liable,  and  the  insurer  agreed 
to  allow  interest  on  the  claim  until  collected. 

The  oourt  held  that  this  stipulation  did  not  amount  to  a 
payment;  that  the  policies  were  not  available  to  the  carrier, 
inasmuch  as  the  liability  of  the  insurers  depended  upon  the 
condition  of  resort  over  against  the  carrier.  It  was  also  held 
that  the  insurers,  under  their  contract,  had  the  right  to  require 
the  assured  to  proceed  first  against  the  carrier,  and  to  decline 
to  indemnify  them  until  the  question  of  the  carrier's  respon- 
sibility was  first  settled.    That  case  and  this  are  totally  un- 
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like^both  with  Btigeet  ta  Um  tut  of  pafniint  (for  na 
was  paid  or  loaned  to  the  assured),  as  well  aft  in'  the- 
Imp^Hjint  difltinctioa  that  thara  the  caciitf'ft  liabiiii^  was 
priinarj  as  between  it  and  tha  iaaomr..  fio  ina  hold) — L 
That  in  point  o£  fad  tha  complainant  haa  reaeiifad  jjea^mti 
fir  its  loss  ftom  iU  own  inaorec;  2^  That  ibis  fact  of  payment 
wonld  not  psavenA  the  maintenance  of  a  aoit  for  the  benefit  of 
the  <n«ir^  cf  the  owner  in  the  nama  of  the  assured,  provided 
tha  lose  ia  one  which  the  defendanta  ought  to  lunre  paid  aa 
between  them  and  the  insurer  of  the  ownets«  If  tha  liabil- 
ity of  defendants,  or  either  of  them,  was  a  direct  one,  —  as  fiur 
BCtgligBnoa,  or  by  contract  tar  tha  ahsolnta  '^  safe^keeping^**  of 
tha  cottfioii — then  tha  liahilily  of  dafendanta  would  ba  pri- 
laaiy  aa  for  a  loss  proven  or  presumed  to  hai^a  bean  canaed 
by  them.  In  such  case  the  insuner  of  the  complainant  wonld 
be  snbsogatad  to  the  right  of  tha  assumd  against  the.  party 
primarily  liable.  This  distinction  is  vary- clearly  and  foffcibly 
illnatrated  in  tha  caaa  of  North  BrUiMh  Inti,  Gs^  n.  LBmdam^  £., 
A  Q.  Ini.  O)^  L.  R.  5  Ch.  Dir.  569. 

As  this  case  has  been  much  mlicd  opon  by  tha  laamed 
aonnsel  for  complainant^  we  briefly  atate  the  fiicta  af  tha- 
Tha  caae  waa  tiiia:.  A  firm  of  waxehouaaman  *'  being,  by 
presa  agreement,  or  a  local  custom  of  Londcm,"  liable  fiir  aoy 
loas  or  damage  which-  ocouixed  to  grain  wacehouaad<  with  tham^ 
for  their  own  protection  took  out  pdiaiea  oa  grain  in  thair 
anatody.  The  owners  of  certain  grain  so  warehousad,.aItboiigb 
th^  had  the  primary  liability  of  tha  wIuurfiogar8|.&>r  their 
battel  protection  took  out  policiea  in  another  aompany  upon: 
their  interest  in  the  same  grain.  A.  lose.  oacumL  The 
wharfingera'  companiea  and  the  bftiloi»'  oompaniea  con.- 
tdbntad  to  a  fund  to  reimburse  tha  waiahooaemao^  who  had 
paid  tha  losa  to  the  owners  of  tha  grain^  Thtf  auit  waa  oma- 
batween  the  respective  companies  to  detarmina  haw  the  loaa- 
ahoold  be  borne  between  themselvesL.  It  waa  held  that  the- 
wharfingers'  companies  wen  liahla  for  tha  wiuda  loss^.  not- 
withstanding  there  waa  the  uaoal  clausa  reqpiiring  aontribu- 
tion  where  there  waa  doable  inauranoa.  The  decision  iiiaa> 
BSited  iqion  the  ground  of  the  primary  and  ahsalute  lialuiitr 
of  tha  wmrehouseman  to  tha  owner  of  the  gooda  in.  hia  aoatody. 
If  tha  wharfinger  had  taken  out  no  insurance,  and  tha  iaauaw 
of  the  owner  of  the  grain  had  paid  tha  loaa,  it  woold  haya  bean 
sobstitnted  to  the  aasored's  right  of  action  sgainat  tha  wharfs 
inger,  who  was  absolutely  and  primarily  liabia.    The 
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bad  hj  Us  inrorance  protected  himBelf  against  this 
jpcimary  awyoMibfliiy,  It  waa  Laid,  theiefiara,  not  to  be  a 
MUM  of  double  anaiinuioa»ilratitf  eepaiaie  inanranoe  upon  en- 
jjwijy  fllflTfnnf  inifliiiiii 

4fae  uwmllial  f«9t  wUeli  woidd  isntHle  the  insurer  of 
turner  df  Ihe  WHrehonsed  cotton  to  recover  is  missing; 
Sbai  iBf  fbe  primaiy  and  absolute  Jiabilitj  of  either  the  car- 
jfier  or  <aoinpreaB  ^lompany.    The  liability  to  the  owner  for  a 
breach  of  obUgatm  to  oarrj  msimmoe  ia  not  a  prinMny  Ha- 
aHlity  vi  belmviu  the  'cempiesB  oompany  and  the  Tnanrer  of 
irf  'file  owner.    By  anbrogation,  the  insurer  obtains  no  right 
which  the  assured  could  not  anfbi ce.    As  the  assured  did  for 
itself  Joflt  what  the  compiesa  oompany  agreed  to  do  for  it, 
and  having  no  Tighrt  of  aotion  aave  fer  premiums,  its  in- 
sorer,  who  has  paid  the  loss,  has  Bone.    Whatever  rights  the 
inamers  of  the  complainant  have  against  the  insurers  of  the 
defendant  compress  company  fi>r  eontribution  must  be  set- 
tled in  a  suit  between  thenMselwa.    These  insurers  are  not 
paTtie8|  and  we  therefore  expreas  no  opinion  upon  this  ques- 


The  decree  of  the  chancellor  holding  that  oompLiinaot  had 
not  been  indemnified  by  its  own  insurer  was  erroneous,  and 
thia  jeanlts  in  dismissal  of  eomplainant's  bill,  with  coats. 


OAMMiMtm — LxABDjrr  unvaa  Sfsoial  OooTBAor.— A  carrier  may  by 
apeoial  eantnd  limit  its  eommon-law  liability:  ffuil  t.  Ckkago  eie,  B'p  Cb., 
41  Minn.  610;  16  Am.  SkRep.  722,  and  note. 

Caksimm — LiABnJTT  AS  WABKHOussifBif. —  Where  the  shipper  of  gooda 
la  givaa  »  feoaipt  tharefor,  containing  on  ito  baok  a  contraet  limiting  the 
liability  of  the  carrier  daring  transit^  and  the  liability  as  a  common  carrier 
when  tiie  gooda  shonld  reach  their  destination,  and  tiie  owner  permits  the 
to  reninin  at  their  destination  nntil  the  carrier  becomes  liable  only  aa 
losaemaDy  and  the  goods  are  afterwards  destroyed  by  fire,  the  receipt 
apont  ila  farce  and  is  no  longer  material,  and  the  liability  of  the  carrier 
bo  datermined  by  the  mles  of  law  applicable  to  warehoosemen:  Unhik 
Fmdfh  Btji  0».  T.  ifi^yer,  40  Ksn.  184;  10  Am.  St  Rep.  183,  and  cases  cited 
ia  note}  Bhunetiihalr,  Brainerd^  88  Vt  402;  91  Am.  Dec.  349;  which  does  not 
ineleds  liability  for  losses  occasioned  by  accidental  fires:  Jfobik  etc.  B.  i?» 
<hk  ▼.  Ftwmm,  46  Ala.  68;  7  Am.  Rep.  686,  and  note  691,  692.  But  com* 
pate  Btmorqft  ▼.  Menkemtt*  Dtspakh  Trans.  Co.,  47  Iowa,  262;  29  Am.  Rep. 
483;  Bole  to  PattKm  r,  MagreOh,  81  Am.  Dec  664-556.  See  also  note  to 
BckmUU  ▼.  Bloody  24  Am.  Dec.  146-148,  npon  the  liability  of  a  carrier  as  a 
wsiahiHiiMnsn  sftar  the  oarriage  haa  terminated. 

WAasHOuasMSS,  Oabb  Rbquirsd  of.  ~  Warehoosemen  are  bound  to  nso 
ddy  ordinary  eaf%  being  oonaidered  merely  ordinary  baileea  for  hire:  Note 
to  SduMi  T.  Blood,  24  Am.  Dec  146;  TurrenUne  ▼.  Witaunfgton  etc  B.  B. 
<h^  100  N.  0.  876;  6  Am.  St  Rep.  602.     Warehousemen  are  not  insurert 
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against  lou  by  accidental  fire:  AldHeh  T.  Botitm  efe.  iL  A  Odl,  100  Mmm.  S1| 
97  Am.  Dec.  74;  and  are  not  liable  for  any  loeeea  by  fire  not  attrOmtilile  t» 
their  lack  of  ordinary  care:  Biee  y.  J^bM*  97  Ind.  97;  40  Am.  Refb 
and  foot-note;  note  to  Schmidi  ▼•  Blood,  24  Am.  Dee.  150. 

Warrhouuiun  —  Bu&Dnr  of  Pboot  iv  Aonom  AOADnnb — In 
by  the  owner  of  goode  against  a  warehonsemai^  to  whom  he  has 
them,  for  their  loss  or  injury,  the  better  role  eeenia  to  be^  that  the 
apon  the  plaintiff  to  ahow  negligenoe  npoa  the  part  of  the 
Note  to  SehmkU  t.  Blood,  24  Am.  Dec  150-103;  Daiton  t.  Ckhago  ete.  B. 
Co,,  52  Iowa,  161;  85  Am.  Bep.  263;  Ol(^  r.  Mogor,  76  N.  Y.  860|  SI 
Rep.  467;  WWH  ▼.  Bkh,  142  Maaa.  356;  56  Am.  Bep.  684. 

CoNTAAcrni  ^  UsAQB.  —  A  usage,  if  known  to  the  parties  to  a  sonttast  ts 
which  it  relates,  is  obligatory,  and  unless  exoluded  by  the  terms  of  tiie  eon^ 
tract,  enters  into  and  forms  a  part  thereof  as  muoh  as  though  it  had 
written  therein:  Horan  ▼.  Sirachan,  86  Oa.  408;  22  Am.  St  Be^  471« 
note;  and  evidence  of  usage  may  be  admitted  to  explain  a  writtea  oontnMli 
SmUli  Y.  Clewa,  114  N.  Y.  190;  11  Am.  St  Bep.  627,  and  note  63S^  683. 

Insurancb  —  Bailmbut  —  Imsu&ablb  Intxrist. —  "The  law  seema  ta  be 
well  settled  that  a  person  having  goods  in  his  possession  as  oonsigiiee  ea 
commission  may  insure  them  in  his  own  name,  and  in  event  of  loss,  laeoiag 
the  fall  amount  of  the  insuranoe,  and  after  satisfying  his  own  daio^  hold 
the  balance  as  trustee  for  the  owner":  Note  to  Sttomg  T. 
Iiu,  Co,,  20  Am.  Deo.  515,  516,  where  it  is  also  stated  that  wh< 
fcignee  or  bailee  accepts  a  consignment  with  instructions  to  insors^  he  will 
be  liable  for  the  fall  value  of  the  goods  upon  their  loss,  should 
tion  be  not  obeyed. 

SuBROOATTON.  —  To  justlfy  the  application  of  the  dootrina  of  sal 
a  person  must  have  paid  something  for  which  another  was  in  eqnitj 
marily  liable:  Opp  r.  Ward,  125  Ind.  241;  21  Am.  St  Bep^  220^  and 
see  note  to  ^tna  Fire  /m.  Co,  t.  Tgler,  80  Am.  Dee.  10S» 


Elegtbio  Bailway  Company  t;.  Shbltos. 

[88  TSNNBSSSS,  428.] 
NlGLIOBNOl,   CONCURRBNT,  OF  TbLBPHONB   AHD  ELVOnUO  RaILWIT 

PANT.  —  While  it  is  primarily  the  duty  of  a  telephone  eompaay  taas* 
that  its  wires  are  in  a  reasonably  safe  and  sound  oondition,  and  ptoteeted 
against  the  contingency  of  falling,  it  is  also  the  duty  of  an  eleetrio 
pany  using  a  trolley -wire  to  protect  it  from  the  same  oontingeneiesi 
if,  through  the  negligence  of  the  telephone  company,  one  of  its  wifua 
falls  across  the  trolley-wire  of  an  electric  oompany,  and  because  of  tfaa 
latter  being  unguarded,  the  telephone  wire  oonduots  a  enirent  of  electel* 
eity  from  it,  whereby  a  horse  coming  in  oontaot  with  the  wire  is  kflle^ 
both  companies  are  answerable  to  the  owner  of  the  animal,  baoaasa  tfaa 
negligence  of  both  concurred  in  inflicting  the  injnij 

SUgevj  Washington^  and  Jaeksonj  for  tho  railway  oompanj. 
Vertrees  and  VertreeMj  for  the  telephone  oompaQy. 
/•  L.  Nolen^  for  Shelion. 
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TuBNBT,  C.  J.  ShelUm'B  horse  was  killed  by  eoming  io 
contact  with  a  wire  of  the  telegraph  and  telephone  company, 
which  had  fallen  across  the  trolley-wire  of  the  electric  rail« 
^ray  company.  The  wire  of  the  telephone  company  had  be^ 
come  much  impaired.  The  falling  of  a  wall  of  a  bnming 
building  broke  a  pole  of  the  telephone  company,  breaking  the 
wires  at  several  points.  At  the  point  of  the  accident  the  tele- 
phone wires  crossed  the  railway  track  above  the  trolley.  A 
broken  wire  fell  across  the  trolley-wire,  and  while  resting  on 
it,  the  horse  came  in  contact  with  it,  and  was  instantly  killed. 
Tliere  was  no  gnard-wire  over  the  trolley-wire.  The  case  was 
tried  by  the  circuit  judge  without  the  intervention  of  a  jury. 
The  condition  of  the  telephone-wire  was  such  as  to  arrest 
the  attention  of  a  prudent  man  engaged  in  the  business  of 
either  company.  The  circuit  judge  found,  under  the  facts, 
that  both  companies  were  guilty  of  negligence,  and  responsi- 
ble  for  the  loss,  and  gave  judgment  accordingly.  The  judg« 
ment  is  correct  While  it  was  the  primary  duty  of  the 
telephone  company  to  see  that  its  wires  were  in  a  reasonably 
safe  and  sound  condition,  and  protected  against  the  contin- 
gency of  falling,  it  was  also  the  duty  of  the  electric  company 
to  see  that  its  trolley-wire  was  in  like  manner  protected  from 
such  contingency.  While  it  was  the  duty  of  the  one  com- 
pany not  to  use  unsound  and  unprotected  wires,  it  was 
equally  the  duty  of  the  other  not  to  operate  its  road  under 
such  defective  machinery.  It  might  as  well  insist  that  it  was 
not  responsible  for  damages  resulting  from  the  fall  of  a  rock 
which  it  had  constantly  recognised  as  threatening  to  fall,  or 
of  a  dead  tree  which  it  had  frequently  noticed  with  decayed 
and  giving  roots,  and  knew  would  fall  in  the  first  wind  or 
rain.  The  obligation  to  see  that  its  road  was  in  good  repair, 
and  its  machinery  in  safe  operating  order,  is  not  confined  to 
the  immediate  and  abstract  presence  of  either,  but  extends  to 
all  surroundings  that  may  depreciate  the  security  of  either. 
Both  companies  knew  of  the  unprotected  trolley-wire,  and 
the  consequences  of  a  contact  of  the  wires  of  the  one  with 
those  of  the  other.  Both  knew  of  the  unsoundness  likely  to 
produce  a  fall  of  the  one  upon  those  of  the  other.  Both  were 
bound  to  guard  against  such  likelihood,  and  having  failed  to 
do  so,  are  liable. 

Affirmed. 


immm— Jonnr  Lubiutt.— WImt*  llie  Mamrmt  bs^Ismms  sf 
rtlM  tea  malted  fa  iajwy  to  anotlMr,  tiitf  wfli  U  ImI4  Jiiirtlr 
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n»d  lererally  liable  Ibr  snok  fcijocTr  Q»ii<aWi»ef  #&  €V  t.  JBij^,  IM  HL 
SMi  la  iiM.  at  Btop.  760^  mL  m*h  F«i^  ^  CMawMi  ▼.  QmK  1»ML 
€ia.S,S^  O^  ee  K  H.  I08l 


JhoKLis  V.  Abstracv  Comfastt. 

fW  TmxVWUMM,  48L] 

BfAKSK  or  Air  ilBvniAOT  or  TtnxTO  Rkal  Pftopnm;  gunntaad  feff 
t»  W  cenrttct,  i*  —gwtwlfcW  id  ^kmmgtm  t»  the  pwhavtr  of  ssei 

if  reoordtd  (Mav«y«BM*ai»ttwU(«itlMMlfom  to  hii  iaivjhtbMigklto 
hbatract  was  mad*  at  the  reqaeat  and  ezfenae  of  and  daliTered  to  ^km 
owuer  of  the  property,  who  theronpoB  dtativored  il  to  tho  hitaniffqy  ya^ 
ehaser  for  ezanrinatiott. 

Stokes  and  StoJc4$f  for  McUtt. 

A.  N.  MiUer^  for  tki  abifcrart  ecnpany. 

TuRMET,  C.  J.  Complaimmlv  ptifeliasecl  tr%m  Bowman,  • 
resident  of  California^  at  the  pcioe  of  two  hundred  dollars  par 
aere,.  a  tract  of  land,  represented  lo  c^ntaiA  tWBBtjr-ooe  aera* 
mnd  thirty^six  poles,  in  Dayidson  Coontj. 

Complainants  declined  to  purchase  until  fhey  wen  fbr- 
nished  with  an  abstract  of  title.  Bowman  thereui>on  apjdied 
to  defendants  to  make  the  abatraet,  which  waa  dona,  sod 
Bowman  paid  for  it.  Thffy  driirared  the  abstract  to  BofW- 
man,  and  gnaranteed  it  te  ber  a  true  and  perfect  abstraet 
of  the  title.  On  being  furnished  with  ihe  abstract,  whidk 
showed  the  title  to  be  hx  Bowman,  comphiinants  made  tiia 
purchase  on  the  faith  of  it  It  aubseqoratlj  developed  tlict 
two  conreyances,  embracing'  about  four  acres  of  the  land,  bad 
been  made,  but  were  not  noticed  in  the  abstract  The  dead 
from  Bowman  to  complainants  was  prepared  bjr  the  abstraeft 
company.  Such  are  the  substantial  allegatfona  of  the  bill^ 
which  is  brought  to  have  the  abstract  company  account 

There  was  demurrer,  because  the  bill  does  not  allege  frauds 
and  there  is  no  priTtty  of  contract  between  complainants  and 
defendants.  It  waa  not  necessary  to  allege  fraud;  a  state-- 
ment  of  facts  is  all  that  is  necessary. 

It  is  clear  from  the  bill  that  complainants  reKed  upon  tbo 
abstract  and  the  guaranty  of  its  correctness,  and  would  not 
purchase  without  it.  The  abstract  company  held  itself  out  aa 
aaoq^teat  to  4a  the  woric,  and  it  is  wtU  nndantood  thafe 
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dtasers  relj  msea  tlie  worL*of  such  oorporatio&ft  as  aeeurity  fiit 
the  |)€tfiM5toi€tt  of  tiUa»  and  txfaei  than  to  yoi&i  Qoi  any  dtt» 
fects.  Such  was  the  case  here.  Complainaate  4mlim»i  t^ 
purchase  except  upon  an.  abatniflt. 

To  furnish  ahstracts  of  titles  is  a  business.  Parties  nndeiw 
taking  it  assume  tha  laq^onsiUlitjr  of  diasharging  its  dutiea. 
in  a  skillful  and  careful  manner.  Patience  in  the  inyestiga- 
tio»  aC  lecorda  ia  tha^  main  capaeitj  lequirad.  Tbass  ia  n^ 
fBoisMSonaL  qpioiosk  ThaateBthaftaDljjrta£aiaishth»lBctr 
*«»  Um.  vigislw^  sAsav  wiifas«t  seMsm  km  their  Isgaft  ef- 
fteC*  frpofi  foe  ftRSfs  nxriiiBBecIf  fte  pwoasep  nvust  cratei^ 
mina  &r  Mmflelf  on  their  sufficiency.  The  ahstract  oompany 
collects  the  evidence,  and  for  such  collection  it  is  entitlad  to- 
ilafiMu  ifitvdMa.flnalak0orofaBdgM^aaiBtU»casa,ll 
must  responcf  tcf  tl^  iaJHSsd  pttPtjr. 

The  payment  fbr  the  fbur  acres  already  conTejsd  was> 
the  result  oC  tha  UDskillfbl  work  of  the  defendants  Holding 
itself  out  t*  tha  p(Mm  aa  aampetant  and  skillfol^  ii  wust. 
he  so,  er  sappty  the  wast  by  aaaipariBg  tot  the  loss  it  brings 
about 

Tha  allegations  of  tha  MB  alaarly  make  a  prlyity  of  con^ 
Irani  hel;weaa  tha  pnrehaseia  and  tha  defimdant  Upcm  tha^ 
work  of  Hhe  latter  dspsiided  ilia  aeoaptanoa  or  lafoaal  af  tha 
ofRsr  Id  self. 

Decree  sustaining  demurrer  Is  reversed,  and  aausa 
manded  for  further  jHroceedings. 


ewplvysn^  sbct  mv  hml  tCvMllj  TC0ponsilH#  fof  tas  trort  npowd  ia  taMai 
T<alteM9T,  Ttikm,  ViaYSL  007;  S  Am.  8Il  Rep.  SOS.  In  Uw  «nip]07aMat  ef^ 
SB  ageK^  t^  yinampA  bargMns  for  Uw  dirinterMtod  akill,  dttifaott^  eatf- 
aBal«#  the  asetttt  /)femev.  HmmX^  TOSIlt.  SSi  4a  Am.  Bepu  641. 

There  wu  a  difficolty  ia  holding  the  defendant  liable^  ia  the  priaeipal 
whicfadi»es  net  seen  tohawebeen  fairly  met>  er  stall  eensldeved  by  the  < 
%tt  far  ae  appear*  ftren  tiie  opi«fmi«  the  peiBoa  he  whoae  teev  the  ■ 
hrwghl  did  net  apply  t»  the  eearcher  ef  reeorAt  for  the  abetraet  of  tlll% 
■er  war  he-  in  any  reepoct  brought  in  any  eentraet  relatief  with  hiBL  Ua* 
denbtedly  the  eearchep  wae  liable  te  the  perMn  wi»  enpleyed  Ua 
■eg^genee,  er  for  want  of  ilie  skill  and  abflity  nqniata  to  the  petfi 
of  the  dntSee  whioh  ho  nndertooh  to  diaoliargeb  Bnl^  as  a  g— wl  nlib 
where*  a  Btbility  aiieee  out  of  eoatraet^  er  ont  ef  a  faalare  of  a  pefMS  ta 
jfjorfowa  eomefehiBg'  wlkwh  ho  has  agreed  to  do^  none  bnt  tho  partieot»  tta 
contract  can  maintain  ^atf  aetiea  fbrtiwbrsaeh  thotoely  or  for  negHgsaoe  or 
want  of  skill  in  iU  performanee.  Uponthie  principle,  attecneys  at  law mik* 
ing  mistakea  in  the  examinations  of  titlee  have  generaUy  been  held  Bahia 
only  to  their  employers,  and  net-  to  thiuA  peasono  wlla  maf  hsppoa  ta  mS  ea. 
the  certifionte  or  opinion  giren:  Hatkmal  Sawkiffi  Batik  ▼•  IFofd^  100  U.  iL 


618  Bank  v.  Cummings.  [Tenn* 


195;  Fish  ▼.  Kelly,  17  C.  B.,  K.  8.,  104;  Wharton  on  HegUgeoot^ 

841.    Upon  principle,  w%  do  not  lee  why  the  mle  thtti  ^plied  le 

ifl  not  equally  applicable  to  aeareheis  of  loooidi  who  do  boI  hagfiB  to  ho 

alio  attorneya  at  law. 


Bank  v.  Gummings. 

[89  ToHNBtUl,  eOft.1 

Bakx— Bill  of  Lading,  whxn  Jubtifixd  iv  DKumnro.  —If  *  hill  of 
lading  ie  attached  to  a  time  drafts  the  transaotioQ  ordinarily  impliee  o 
aale  npon  orediti  and  that  the  bill  of  lading  ia  retained  only  to  oeooro 
the  acceptance  of  the  draft,  and  ia  tobe  delivered  npon  onoh  aooeptanoib 
nnleaa  there  are  instmctione  to  hold  nntil  payment^  or  oironmotMioee 
indicating  that  the  bfll  it  to  be  held  to  aeoare  both  aeoeptanoo  and  pay* 
ment. 

Bank  — Bill  ov  Ladiho  Taxsv  to  Obixib  ot  OoviiovoB,  DBjmr  or, 
WHEN  NOT  JusTiFiXD.  —If  bills  of  lading,  taken  to  the  order  of  tfao  oon- 
■ignor,  with  sight  time  drafts  thereto  attached,  are  indoraed  to  the  eaah- 
ier  of  a  bank,  through  which  they  were  to  be  transmitted  for  oolleetion, 
there  is  no  presumption  of  any  authority  on  tho  part  of  tfao  bank  to 
aarrender  the  bills  of  lading  npon  aeceptsAoe  of  tho  dmfti^  or  otfaerwiae 
than  upon  their  payment;  and  if  the  bank  makea  aneh  a  ddiTecy,  it  ie 
nnanthorixed,  and  doea  not  pasa  tho  title  to  the  property  deoeribod  in 
the  bills  of  lading. 

Bills  ov  Ladino,  Dilivxbt  ov  without  AuTHomTi.— A  apeeial  ofsn^ 
authorized  to  deliver  a  bill  of  lading  only  npon  payment  of  the  bill  of 
exchange  drawn  against  the  gooda  and  attaohed  to  Uio  biU  of  lading 
oannot  bind  hia  principal  by  a  delivery  without  moh  paymsnti  and  cao 
thus  acquiring  a  bill  of  lading  indorsed  in  blank,  though  aoting  In  good 
faith  in  the  regular  course  of  bnatness  and  pnyhig  TafaM^  aoqnlna  an 
title  aa  against  the  prindpaL 

Bank— LiABiLiTT  ov,  von  Boxo  IkAimfiTran  to  am  Ammn  worn,  Oob> 
LiOTioii.  —  A  bank  reoeiving  a  bill  for  odlleotion^  poyahio  nl  n  diatant 
point,  and  which  must  therefore  be  transmitted  to  that  point  for  oeHoo 
tion,  is  thereby  impliedly  inetmeted  to  aend  it  to  a  mitablo  agent  aft  On 
place  of  payment  for  collection,  and  such  agents  when  aeleoted  byi^  b»- 
oomea  the  agent  of  the  owner,  for  whoae  n^ligenoo  tho  bonk  eonnol  bn 
held  answerable. 

Bank  Ebcbivino  Draft  ob  Obiok  tv  Patmbit,  Wsat  n  vo«. — U 
drafts  are  received  by  a  bank,  after  whioh  the  sender  anthotinea  On 
bank  to  fill  np  n  oheok  for  the  amount  of  anoh  drafts^  and  tho  hank 
thereupon  atampa  them  as  paid,  and  credits  their  amount  to  tho  ooiwnt 
of  n  dopoaitor,  and  aenda  the  drafts  and  tho  eheek  toito  oorreapondsn^ 
with  instructioas  to  aurrender  the  drafta  on  payment  of  tho  obeek^  and 
thereupon  the  oheok  is  dishonored,  and  both  it  and  tho  drafts  are  mi 
torned  to  the  bank,  it  baa  a  right  to  dhaigo  haok  to  anoh  dspoidtsr  Hm 
amount  with  which  he  waa  so  eredited,  beoaaae  tfao  honk  oannol  ho  Mi 
garded  aa  having  reoeiTod  the  drafta  in  paymonk 

LanA  and  TiUman^  and  Padgett  and  Figur9$f  ht  Um  bttik. 
J.  H.  Hdmicm  and  Oaii&r^  for  Cammingg. 
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LuBTON,  J.  The  qaestioDB  for  deddon  ariie  upon  the  croBS- 
bill  of  Cammings  and  Bledsoe  against  the  complainant  in 
the  original  bilL  The  firm  of  Cummings  and  Bledsoe  were 
dealers  in  grain  and  produce  at  Petersburg,  Tennessee,  and 
did  their  banking  with  the  Second  National  Bank  of  Columbia, 
Tennessee. 

Between  July  26, 1887,  and  August  4,  1887,  they  shipped 
by  rail  five  car-loads  of  wheat  to  Atlanta,  Georgia,  being  part 
of  a  larger  quantity  contracted  to  be  sold  to  the  ToUison 
Commission  Company,  of  that  city.  Five  separate  bills  of 
lading  were  taken,  one  for  each  separate  car,  ^  to  the  order  of 
Cummings  and  Bledsoe,  or  assigns,"  with  directions  thereon  to 
^  notify  Tollison  Commission  Company."  Against  each  ship- 
ment a  draft  was  drawn  by  the  consignors  upon  the  Tollison 
Commission  Company,  and  payable  to  Cummings  and  Bled- 
soe, or  order.  These  five  drafts,  with  the  bills  of  lading 
pinned  thereto,  were  left  with  the  Columbia  bank,  entered 
upon  a  deposit  ticket  as  if  for  deposit  as  a  cash  item.  The 
drafts  were  stamped  with  the  indorsement:  ''  For  deposit  only, 
to  credit  of  Cummings  and  Bledsoe."  The  bills  of  lading  were 
indorsed:  "Pay  to  order  of  George  Childress."  No  special 
instructions  accompanied  these  drafts  when  left  in  the  Colum- 
bia bank,  other  than  a  direction  on  the  margin  of  each  draft  in 
these  words:  "  By  request  of  parties,  draw  through  Gate  City 
National  Bank,  Atlanta,  Georgia." 

These  drafts  were  not  discounted  by  the  bank,  nor  was  credit 
given  for  them  upon  the  deposit  account  of  Cummings  and 
Bledsoe.  They  were  entered  as  haidng  been  received  for  col* 
lection,  and  at  once  transmitted  according  to  the  written 
instructions  on  them  to  the  Gate  City  National  Bank,  Atlanta, 
for  collection,  each  draft  being  stamped  with  the  indorse- 
ment: '*  Account  of  Second  National  Bank,  Columbia,  Ten- 
nessee." QeoTge  Childress,  to  whom  the  bills  of  lading  had 
been  indorsed  by  Cummings  and  Bledsoe,  was  the  cashier  of 
the  transmitting  bank.  Without  any  indorsement  by  Chil* 
dress  these  bills  of  lading  were  transmitted  pinned  to  the 
drafts,  and  no  direction  was  given  as  to  whether  the  bills 
were  to  be  surrendered  upon  acceptance  by  the  drawees  of  the 
drafts,  or  held  as  a  security  for  the  payment  of  the  drafts. 
The  drafts  were  all  time  trafts,  being  payable  three  days  after 
sight.  The  drafts  were,  upon  receipt  by  the  Atlanta  bank, 
presented  to  the  Tollison  Commission  Company  for  accept* 
ance,  and  upon  acceptance,  the  unindorsed  bills  of  lading 
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W&T9  ■uii6ii9oiM  to  wO  'scooplon*  Tns  'wnOBft  WM  odirereQ 
l>j  tli6  ewMT  to  ifa0 ToBiBOB  company.  IVom  of  the  drafts 
W&T9  psM  vt  fmtiRftjr,  mclf  'Eftor  pruion^  ^wepe  Tetmrrad  to  ttio 
ODlUDnyiA  nnk  4M  ifofQiIesSy  tlio  iffiMtt  lutviug  Inen  disposed 

Ox  BDu  too  QIAHOO  VeiD|l(  lUBOlfVll'L 

Cummings  and  Bledsoe,  by  their  croes-bill,  seek  to  hvM  the 
ba«k  st  Oolombia  Tesponeible  Ibr  the  ftmooBt  of  tfaeee  five 
dntllB.  The  first  ground  upon  Vfaieh  liahiRty  is  songht  to  be 
fixed  is  based  upon  the  charge  that  these  drafts  were  deposited 
as  cash  itoms,and  credited  tothehr  aoceunt  as  socb,  and  tbeieby 
beeame  the  property  of  the  bank;  that  the  drafts  were  well 
secnred  by  bills  of  lading  indorsed  to  order  of  its  easlner,  and 
the  security,  baring  been  surrendered  by  negligence  of  ito 
agent,  aequits  fhem  of  all  responsibility  as  indersers  of  the 
drafts.  The  facts  do  not  support  this  contontion.  The  drafts 
wefe  not  diseounted  by  the  bank,  and  were  not  entered  to  the 
eiedit  of  the  drawers.  There  is  evidenee  that  some  years 
befoBB  tUs  transaction,  the  cashier  of  this  bank,  in  order  to 
seeurs  their  business,  agreed  to  receive  and  collect  checks 
and  sight  drafts  without  charge,  and  credit  them  as  cash. 
This  agreement  did  not  extend  to  time  paper,  such  as  this 
was,  and  there  is  no  proof  that  such  paper  was  e^er  credited 
except  as  collected.  Certainly  these  drafts  were  only  re- 
ceived for  collection,  and  so  entered  on  the  books  of  the  bank. 

It  is  next  contended  that  the  transmitting  bank  was  in- 
atructed  to  hold  the  bills  of  lading  until  payment  of  drafts 
attadwd,  and  that  the  fidlure  to  give  sonilar  instructions 
when  transmitted  is  such  negligence  as  makes  it  responsible. 
It  is  not  pretended  that  any  such  instructions  were  given 
conc^ning  these  particlar  drafts  at  the  time  they  were  left 
for  collection.  The  contention  of  complainants  in  the  cross- 
bill is,  that  theretofore  they  had  given  soch  directions  con- 
cerning all  their  drafts  with  bills  of  lading  attached.  The 
weight  of  proof  does  not  support  this  insistence.  The  conver- 
sations testified  to  by  Mr.  Cummings  do  not,  as  stated  by 
himself,  necessarily  imply  any  such  instruction.  The  bank's 
oflBcers  most  positively  deny  any  such  directions,  either  orally 
or  by  letter.  The  burden  of  proof  is  upon  Cummings  and 
Bledsoe,  and  we  agree  with  the  chancellor  in  holding  that 
they  have  not  satisfactorily  shown  any  such  general  instruc- 
tion. This  brings  us  to  the  question  as  to  whether,  in  the 
absence  of  instructions,  the  bank  at  Atlanta  was  authorised 
to  surrender  the  bills  of  lading  upon  acceptance  of  the  drafts. 
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or  iHitttHr  fbi  fiota  of  the  tranMction,  aa  ijndi^aied  by  tha 
iBdonNmanto  (m  drafia  and  faUk,  indicated  the  inteui  of  tLa 
oanaignofa  te  hold  the  billa.aa  a  aesurit^  ibt  tba  pa^meol of 
thadrafta. 

li  ia  wall  aottled  ttiat  wha&  a  aight  draft  ia  aitachi*d  to  a 
UU  of  lading  for  the  oMrahaiMfiaa  agaiuat  which  the  drafi  ia- 
dEawn,  the  hill  of  lading  ia  net  to  be  delivered  until  pay- 
mmoL  li  ia,  however,  equally  aa  well  settled  that  if  the  bill 
o/  lading  be  attaehed  to  a  time  draft,  the  tranaaction  importa 
a  aale  upon  crediti  and  that  the  bill  of  lading  ia  only  retained 
to  aeeim  aocepteaoe  of  the  drafts  and  ia  to  be  deliveced  upon 
aoeeptaaea,  nnlasa  there  be  inatrufitiona  to  bold  uaiii  payment,, 
or  oiicnmataaoea  indicating  that  the  bill  ia  to  be  held  to  aecure 
hoik  aerwytanoe  and.  payBoent:  National  Bank  v»  MerchatUs! 
Bamk,  91  U.  £L  92;  S  Daniel  qq  Negotiable  Inatmsienta,  aeca* 
1784  a,  1784  h. 

Bnt  it  ia  iaaiatad  that  the  &ct  that  the  billa  of  lading  were 
taken  to  the  oider  of  the  conaignora,  and  indorsed  by  them 
to  tiie  caahier  of  the  bank  through  which  they  were  to  be 
tranamitted  for  colleetion,  rebuta  any  implication  arising 
fran  the  iaci  that  they  were  time  drafts,  and  therefore  aales 
on  a  ccadit^and  eoncliiai<?ely  ahowa  an  intent  to  hold  the  title 
aa  aeoority  foi  paymoat  of  the  drafla  drawn  against  the  ahipr 


Mr.  Benjajuiav  afier  a  thosongh  oonaideration  of  the  qaes- 
tkm  in  the  light  of  the  Engliah  deciaiona,  concludea  that  ^*the 
iMit  oC  BoakiBg  the  hill  oi  lading  delrverahle  to  the  order  el 
the  vendor  ia^  whan  not  rebutted  by  evidence  to  the  contrary, 
aloaoBt  ^faBCiaiva  to  ahow  hia  intention  to  reaerve  tlie  jvs  diipch 
•oadi|.and  to  poevent  the  property  from  paaainc  to  the  vendee  ": 
Ciorlaa'a  TVenymia  on  Salea,  aee.  565. 

Tlio  aaoe  qiiaatioa  waa  before  the  anpreme  court  of  the 
Dbitad  SUtea  in  aeaae  where  the  bills  of  lading  had  been 
takon  to  the  ODder  itf  the  oaahier  of  the  bank  discounting  the 
drafka  drawn  against  the  ahlpment,  and  Mr.  Jnatice  Strong, 
in  doKoeriBg  tho  opinion  of  the  court,  aaid:  *'  These  bills  of 
^^**iL  Hnexplainod,  aM  almost  conclostve  evidenea  of  an  in* 
^.^4A^^  1^  maeno  to  the  ahipper  the  /tie  diipansndir  and  pre- 
vont  the  property  in  the  wheat  from  paaaing  to  the  draweea 
of  the  draAa'';  Dom  ▼.  NaUondl  Exck.  Bank,  91  U.  8.  6aL 

la  the  aaao  of  fifararity  Bank  v.  iMttgen,  29  Minn.  866,  tho 
defendant,  Luttgen,  shipped  flour  to  Baltimore  to  fill  an  ordei; 
taking  ^*Jl»  «f  lading  to  their  own  order.    Draft  at  thirty 
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dajB  aftor  right  was  drawn  against  the  shipment  This  draft 
was  disoounted  by  the  plaintiff,  and  the  bill  of  lading  in- 
dorsed in  blank,  and  delivered  with  the  draft  to  the  bank. 
The  draft  and  bill  of  lading  attached  were  sent  by  the  bank 
to  its  correspondent  for  acceptance.  Upon  acceptance,  the 
bill  of  lading  was  surrendered  to  the  drawees,  who,  becoming 
insolvent,  failed  to  pay  the  drafts.  The  discounting  bank 
thereupon  sought  to  hold  the  drawer  liable  to  it  upon  his  in- 
dorsement  There  was  proof  of  an  agreement  that  the  bills 
of  lading  should  not  be  delivered  to  the  drawees  until  pay- 
ment, but  the  court  said  that  **  the  transaction  itself,  inde* 
pendent  of  the  parol  agreement,  considered  as  a  matter  for 
merely  legal  interpretation,  did  not  express  or  import  a  sale 
upon  credit,  or  determine  that  the  drawees  were  entitled  to 
the  bills  of  lading  upon  acceptance.  The  taking  of  bills  of 
lading  making  the  goods  deliverable  to  the  order  of  the  ship- 
per, rather  than  to  the  person  for  whom  they  are  ultimately 
intended,  has  been  considered  almost  conclusive  proof  of  an 
intention  on  the  part  of  the  consignor  to  retain  the  jus  dispo- 
nendi^  although  subject  to  be  rebutted." 

Upon  these  authorities,  we  conclude  that  the  bank  at  At- 
lanta had  no  authority  to  surrender  these  bills  of  lading  upon 
acceptance.  Though  it  had  no  instructions,  yet  the  transac- 
tion on  its  face,  as  a  mere  matter  of  legal  construction,  bore 
an  implication  that  the  intent  of  the  consignor  was  to  retain 
the  jtM  disponendi  as  a  security  for  the  payment  of  the  drafts. 
Unless,  however,  the  wheat  could  not  be  traced  after  delivery 
by  the  carrier,  it  was  recoverable  by  the  consignors. 

A  special  agent,  authorized  to  deliver  a  bill  of  lading  only 
upon*  payment  of  the  bill  of  exchange  drawn  against  the 
goods  and  attached  to  the  bill  of  lading,  cannot  bind  his 
principal  by  a  delivery  without  such  payment  The  person 
thus  acquiring  a  bill  indorsed  in  blank  has  been  held  not  to 
acquire  any  title  to  the  goods  as  against  the  principal:  Stol* 
lenwerek  v.  ThaeheVf  116  Mass.  224. 

And  third  persons  dealing  with  property  thus  shipped, 
though  acting  in  good  faith,  in  the  regular  course  of  business, 
and  paying  value,  are  chargeable  with  constructive  notice, 
and  acquire  no  better  title  than  the  drawee:  Farmen*  etc.  iVof. 
Bank  v.  Logan,  74  N.  Y.  568;  HeiskeU  v.  Farmen^  etc.  Nat. 
J9ani,  89  Pa.  St  165;  88  Am.  Rep.  745;  Dam  v.  National 
Exeh.  Bank,  91  U.  S.  681. 

It  is  also  questionable  whether  a  delivery  by  the  carrier 
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upon  a  bill  of  lading  to  the  order  of  the  eonsignor,  and  in- 
dorsed  to  order  of  the  cashier  of  the  transmitting  bank,  was 
a  good  delivery,  the  cashier  never  having  indorsed  the  bills 
to  Tollison  A  Co.,  or  any  one  else.  A  carrier  most  deliver 
alone  to  the  person  named  as  consignee  in  the  bill  of  lading, 
or  to  his  order.   This  was  not  done:  The  Thameij  14  WalL  98. 

That  the  assignment  of  the  bill  of  lading  to  the  cashier  of 
the  Columbia  bank  placed  the  title  of  the  wheat  in  him  is 
clear.  This,  however,  would  not  have  prevented  suit  for  the 
wheat,  or  an  action  against  the  carrier.  Childress,  in  whom 
was  the  title,  was  but  the  agent  of  the  vendors,  and  besides, 
the  bank  offered  to  take  any  legal  step  deemed  advisable  by 
the  vendors.  None  was  taken,  either  to  recover  the  wheat  or 
its  value,  or  to  hold  the  carrier  liable,  although  one  of  the 
vendors  went  to  Atlanta  and  consulted  counseL  The  ques- 
tion remains,  Is  the  bank  at  Columbia  responsible  for  the 
negligence  of  the  bank  at  Atlanta  in  surrendering  these  bills 
of  lading  upon  acceptance,  and  enabling  the  drawees  to  ob- 
tain and  make  way  with  the  security?  By  the  great  weight 
of  authority,  the  bank  receiving  a  bill  for  collection,  payable 
at  a  distant  point,  is  impliedly  instructed  to  send  such  bill  to 
a  suitable  agent  for  collection  at  the  place  of  payment;  and 
such  agent,  when  so  selected,  becomes  the  agent  of  the  owner 
of  the  bill,  and  is  not  the  agent  of  the  transmitting  bank: 
Bank  of  LouisviUe  v.  Fivt  Nat.  Bankj  8  Bazt  101;  85  Am. 
Rep.  C91. 

If  the  debt  be  lost  by  the  negligence  of  the  agent  so  selected, 
the  right  of  action  is  in  the  owner  of  the  paper,  and  not  in  the 
bank  forwarding  the  paper:  Bank  of  LovMville  v.  Fint  N<U. 
Bank,  8  Baxt.  101 ;  36  Am.  Rep.  691.  The  liability  of  the  trans- 
mitting bank  is  only  for  its  own  negligence.  There  can  be  no 
question  of  negligence  in  the  transmission  of  this  paper  to  the 
Gate  City  National  Bank,  for  this  bank  was  designated  by 
the  drawers  themselves.  Having  received  no  special  instruo- 
tions  as  to  holding  the  bills  of  lading  as  security  for  payment 
of  the  drafts,  they  are  not  liable  for  neglect.  If  the  transac- 
tion on  its  face  imported  an  intent  that  the  title  of  the  wheat 
should  be  retained  until  payment  of  the  drafts,  and  that  this 
retention  of  the  jus  disponendi  implied  the  impropriety  of  de- 
livering the  bills  of  lading,  then  the  agent  selected  at  Atlanta 
was  OS  fully  advised  as  to  the  legal  construction  inferable 
from  the  bills  of  lading  as  was  the  bank  at  Columbia.  The 
duty  of  special  instructions  rested  as  strongly  upon  Com* 
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mi  iigs  and  Bleisoe  «8  H  did  u^oa  tfi«  AgMit  ibr 
If  Ihe  Columbia  JmuJl  fiboald  bMm  «qplaafiMl  4fa»  i«gal 
•enoes  dedudUie  from  ih«  sUute  of  Um  iitlo  to  41m  bank  «i  A^ 
iantu,  tlaea  tim  drawars  fihauUl  lui'^vo  given  €m6k  iiiflMUliMi 
to  the  tcantKaitting  bauak  ia  tke  fiimt  ioaianaa. 

One  «tfaBr  ^[laeitioa  iteaudoiu  Tha  daj  after  two  W  theae 
•drafts  Jiad  heea  retamed  ta  the  bamk  «i  Colwmhia  unyaidi  a 
<:heck  drawn  hy  Tolliaon  Conunisaion  Compaiyr  ac<^BB^  ^^ 
-Gate  Ci4|7  Na4ioDal  Baak  was  received  by  the  bank  ai  Oa- 
iunibia  in  a  letter  «¥rittea  by  the  ToUieon  Commiasion  Com 
■psjay^s  president  ez|dainii^  th^i  the  drafts  had  beea  retomad 
tlirocgh  xaiatake^  aad  auihoriaing  the  Columbia  bank  io  iHI 
up  the  blank  in  check  i»r  aaMuat  of  the  XBtnraed  drafla. 
This  was  dofne^  and  the  drafta  atanaped  as  paid,  and  traa*- 
tniited  ie  the  Gate  Ciij  bank  with  the  eheck  of  the  Tolliaoa 
ceni{>any«  with  directions  te  deliver  the  drafta  to  4he  TolliaoB 
oompany  u|»on  payment  of  its  •oheck.  The  check  waa  dia* 
honored,  and  it,  with  the  drafts^  vetaroed  to  the  bank  at  O^ 
lombia.  When  ibis  check  was  reoeived,  it  waa  regarded  aa 
^oodq  and  at  once  credited  to  the  aoooimt  of  Ouflnmings  and 
BledFoe,  and  notice  ^ivexi  them.  When  it  waa  diabooored,  U 
^ss  charged  back  to  CnmmiDgs  -and  Bledaoe.  The  oonlentioa 
is,  that  this  was  without  auihorii^;  thai  having  reoaivied  ibm 
check  in  payment  of  the  drafts  the  bank  is  bound  lo  make 
•the  check  icood.  SThe  author!^ for  this  poaitioa  ia  MoiMon 
Banking,  who  says:  ''  If  the  bank  takes  the  check  of  the  pur4|f 
who  is  bound  to  pay  the  paper,  and  theneopon  Bumndora  the 
paper  up  to  him,  it  assomes  the  reaponeibilit;^  Ibr  the  ohoek 
provioig  good."  This  la  not  applicable  to  the  hio^  of  thic 
case.  The  drafts  were  never  aurjondered  to  Ae  pax^  booiid 
to  pay  them.  The  grouad  of  the  propoeition  stated  Jqr  Mr* 
Morse  is,  that  aa  %gent  for  coUectioa — asabank — aaareoeiva 
nothii]^  but  money  in  discharge  of  paper  held  Aft  oolleclaea. 
If  a  check  is  taken,  and  injury  leanUc^ — as  by  the  diaehaiji 
^a  drawer  or  indoraer, — or  the  baak  is  uaable  ia  aetani  the 
paper  by  reason  of  each  unanthoriaed  sorreadori  thea  the 
bank,  having  exceeded  iie  authority,  is  liable  ibr  att  ooaae 
•qoences:  Corbia'a  Daniel  on  Negotiable  Inatrumeats^  aec» 
1S2^ 

Here  the  drafta  were  aent  with  check;,  io  bo  dalivared  only 
on  payment  of  check,  and  were  at  anoe  aekmad  upea 
dishonor  of  check.  No  injury  whatever  xasalted,  aad  these 
can  be  no  doubt  that  the  eourae  of  baaineas  betvaaa  the  baak 
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#o4  CttvuMiici  MiA  BMbo6  jnotii^ji  ihsising  tUi  4ihick 
k*Qk  W  IhMtt,  H  hafVDg  iwM  Iby  »it«ftk#  piii  «»  their 
credit 

Decree  dBszDiBaiQg  eroBe-t^fll  ftJB5rmed»  wiCb  coetf. 
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uBOTioM.  ^  Th«  v^igbt  of  lAtbority  it,  w^  U»iok»  iigimt  Hm  rvb  foUonfd 
in  the  principal  oqm*  Io  «  OMdocitijr  ot  ih«  c«i9ib  l)«nk%  wiih  whioh  a  eiuk 
(omer  leaves,  for  collection,  bin  draft  upon  a  par^  r^cliog  at  a  diitanfli^ 
bare  been  held  liabl*  foe  tbe  daCaolt  g|  aguit%  to  wbom  ^  draft  wae  far- 
warded  for  QoUeObion:  8irei$9gMth  T«  ^aikmal^i^  ^tmk,  48  Muml  (iO;  19  Am. 
8t  Rep.  213,  and  oote;  0<rnum  etc  Bu/tk  ▼.  finmh  21  CoL  099|  13  Am.  8lb 
Rep.  247,  and  oote;  AUm  ▼•  MtrehamU*  ^  ^4itik  22  Wend.  215;  84  Am. 
Dec.  289,  and  extended  note;  Smpmm  ▼.  Woldb^,  63  Mioh.  489. 
Bank  Rksitino  Dbaft  ob  Chkjk  zh  Patmxitt,  What  n  vox.  —  Wbea 

tte  aoioiut  of  a  diaft  V  obtol^  Iff t  witli  a  ba«yk  (or  «oU«ftvxqb  i«  ««^ 
•  dapontor  at  aa•l^  it  may  ba  abeigad  bacJktoWm  In  atwi  It  prvrea  worth- 
ymi  Bapp  ▼.  IfatitmaU  Bamk,  X86  Flk  8*.  49^1  Emim  i.  Qmmmtkii  iffc 
AmO^  W  Fa,  81.  Ua. 


Wallaob  ti  liiNOOLN  Satikos  Bakk. 

[W  TxinisMxi,  ttO.] 

tlmjnmkTumM'^Svn  4/94XKn  Pmoypj^  ifB  MgytBAaiwiiri^  bt  Wuh 
mioirufe  BB  Bbouqbt.  «— A  «nit  «gai«at  tba  diraotpca  of  a  oorporatUm 
lor  their  i^gliganoa  and  mitmanagamani  of  its  hnwimj  thonld  ba 
bnmgbt  by  tba  oorporatiQQ;  bnt  if  it  if  diiabled  from  falng»  — m 
▼here  the  ■Aaoagii\g  agents  of  the  oorporatioo,  ita  offioara  and  diraotoc% 
are  themselvea  to  be  defendanta,  or  wbaia  tha  oorforatiaB  wrmigfal]; 
and  willfully  rafaaai  to  fRia,«-thMi  a  oonvt  of  equity  will  antartafat  a  ail^ 
by  a  ahara-holdar,  anbatitnting  him  to  the  eorporate  right  id  aetion. 

COBTOBATIOlIBi  ~  A  8tOOK90U>BB  8vXMO  TH«  PlBBCFOBa  OT  A  COBTOBAi 

notf  fOB  THBiB  Nbouobkcb  ajid  MiBiiAHAOUiBirr  AB  SvoH  mvat  bo 
regarded  aa  saing  for  the  benefit  of  the  eorporation;  and  ita  eraditara 
and  ahare-holdera,  innooant  and  gailty,  aa  entitled  to  ahara  proportiim* 
ately  in  the  benefita  of  the  decraa.  He  ia  not  entitled  to  any  prafaranoo 
or  priority  over  otbar  oreditorf  or  atockholdara. 

ComroBATioBS,  RnrasAii  to  Sub. — The  mere  rafnaal  ol  a  eorporation  ia 
bric^  a  aoit  will  not  anthoriae  aigr  atockholdar  dlmatiaflad  with  iia  da* 
oiaion  to  bimaelf  inatitnto  an  aotion.  It  maaft  fiii4har  v^m^  that  tlio 
rafnaal  waa  wrongful. 

OoBroBATioiia.  —  To  Entftlb  a  Stookholdbb  to  Banra  a  Suit  Whiob 
«HOiUJ>  XATB  BBBV  BBGiroHT  BT  TBB  QoBPOiLATiQB,  he  muat  ahow  tbol 
the  majori^  of  ita  board  of  diractorf  had  wrongfully  aefnaed  to  bring 
anch  aetion»  whara  the  eorporation  baa  not  parted  with  ita  right  to  aoo. 

OeBTOBATIQBa  ^  AaOQXMM  Of  Al*l4  AtWfi  Q»  A«  iBSOLTIin  COBTOBATIOV, 

after  auch  am^punant,  rapraaanta  tha  eorporation  aavaU  u  itaoraditerai 
and  uolaaa  ha  raf  naea  to  do  aq^  It  alona  anthoriaad  te  hriag  an  aetias 
againat  the  Ute  direotora  of  the  oacporatiion  lar  thdff  aagUgMt 
miamanagement  of  ita  affaire. 
ea  Rbt.  Yoa.  XXlT.~4t 
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OoBPosATTONa  —  A  Stookboldib  ov  a  OrapoBATioir,  ramnm  Hb  has  vor 
RBQunnrxB  thb  OkmrosATiov  cm  m  IhsaoioBS  to  Bsoro  SiTir  agaliist 
the  lato  direoton  for  their  Beglij^noe  uid  mlsmanagementi  may  mein- 
tun  aa  aotioa  on  behalf  of  himielf  and  the  other  stockholden  and 
erediton,  U^  before  the  eommenoement  of  snoh  action,  the  oorporation 
made  a  j^neral  asaignment  for  the  benefit  of  its  creditors,  and  its  ms- 
signee,  after  being  requested  so  to  do,  refnsed  to  Institate  any  action. 

OOBPORATTOiraL  —  A  STOOKROLDUfc  07  A  GOBPOKATIOlf  OAITHOT  MaIITTAIH  AX 

AarioN  AQAnm  m  Dirsotors  iob  Ikpropeblt  DaoLARiiro  ahd  Pat- 
INQ  Diyn>BND8^  and  thereby  oaasing  a  deficit. 

Bauks.  —  Thi  CiflHiiR  07  A  Bank  u  BotrvD  to  Exercise  Reasofablb 
Skill,  Car%  and  Diugbngb  in  the  discharge  of  his  dntiea.  If  in- 
trusted with  the  duty  of  making  loan,  he  is  not  liable  as  a  gnarsn- 
tor  of  the  solvency  of  his  transaction,  nor  responsible  for  an  error  et 
judgment,  where  he  has  exercised  reasonable  skill,  diligence,  and  pra- 
dence. 

DiRBcroBS  o7  A  CoRPORATioir  ARB  NOT  Anbwbrablb  IOB  LoteBB  resulting 
from  loans  made  by  its  cashier,  on  the  ground  that  they  negleotad  their 
duties  by  intrusting  to  him  the  aole  management  of  the  aflhirs  of  the 
oorporation  without  exercising  any  supervision  orer  him,  if  he  was  not 
guilty  of  any  want  of  care  and  prudence  in  making  the  loana  or  in  tak- 
ing steps  to  secure  or  oollect  them. 

DiBBOTOBB  07  A  OOBPOBATION  ABB  BOT  LUBLB  BOB  VBGLIOBirOB  IB  NOT 

Pbbtbntino  m  Cashibb  from  making  loana  to  himself^  nnlees  it  is 
shown  that  the  oorporatioa  sustained  loss  as  a  direct  consequence  oi 
such  negligence. 

BtATDTB  07  LlM]TATION&  ^  A  SuiT  BT  A  StOOKROLDBB  A0AIN8T  TUB  Df- 

RB0T0R8  07  A  CoRPORATTOB  to  recoTor  foT  injury  suffered  by  it  thror  <^h 
their  negligence  and  mismanagement  cannot  be  maintained,  if  the  rt  T^t 
ef  the  oorporation  to  bring  such  suit  is  barred  by  the  statute  of  limita- 
tions, because  a  share-holder  eaa  enforce  only  such  claims  as  the  oor- 
poration itself  oould  enforce. 
Statutb  07  Limitations.  —  Dirkotobb  ov  a  Corpobation  arb  hot  Trvs- 

TBB8  IB   WbOSB  FaTOB  THB  StATUTBS  07    LIMITATION   DO   HOT   RUN; 

and  a  suit  against  them  for  malfessance,  misfeasance,  or  negligence  in 
in  office^  brought  in  equity  by  a  stockholder,  is  subject  to  the  same 
limitation  as  if  it  were  an  action  at  law  by  a  corporation. 

BtATUTB  07  LIMITATION&  —  S0ITB  AOAINST  THB  DIBBGTOB8  07  A  06R7ORA- 

TTON  for  injury  suffered  by  it^  through  their  negligenoe  and  misman* 
agement^  fall  within  that  clause  of  the  statute  of  limitations  prariding 
the  time  within  which  actions  may  be  brought  up<m  contracts,  because 
the  relation  of  a  director  to  a  corporation  implies  a  contract  that  he  will 
use  ordinary  diligence  in  the  discharge  of  the  duties  of  his  office,  and  an 
action  for  omission  of  such  duty  is  an  notion  for  a  breaoh  of  tiiia  implied 
eontrad 
Corporations — Butibs  ahd  Liabiliths  ob  DiRBcrroBS.  —  Direetore  by  as- 
suming offioe  agree  to  give  as  much  of  their  time  and  attentioa  to  its 
duties  as  the  proper  care  of  the  interests  intrusted  to  them  may  re- 
quire. If  they  are  InattentiTO  to  those  duties,  neglecting  to  attend 
neetings  of  the  beard,  and  turning  over  the  management  of  tbo  corpo- 
rate business  to  the  exelusiTO  control  of  other  agents,  they  an  guilty  oi 
gross  negligenoe  with  vei|^eol  to  their  ministerial  datie%  aatf  liablsi  il 
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loM  remilli  to  Iho  Mrporation  from  breaches  of  tnut  or  aete  of  negli- 
fenoe  oommitted  by  those  left  in  control,  and  ▼hleh  by  due  care  and  at- 
tsntaon  on  their  part  snch  directors  might  have  avoided. 

OnupoRAXioaa.  —  Turn  Dilxobnct  Rbqitibbd  ot  DinacroBs  ov  Ck>RFORA- 
nOHg  in  the  disoharge  of  their  duties  is  that  exercised  by  prudent  men 
in  their  own  albino  being  that  degree  of  diligence  characterised  as  or- 
dinary. 

ObBPOBATioiiiL  —  What  Ookmitutis  a  Pbopu  PsRroiucAKoi  of  thb  Dv« 
VDB  OF  A  DiBWrroB  is  a  question  of  fact,  to  be  determined  in  each  case 
in  fiew  of  all  the  oireumstanoes,  the  oharaoter  of  the  oorporatioUy  the 
oondition  of  its  business  and  the  usual  methods  of  managing  like  cor* 
porationt. 

OoKFOKATioiif.  — Bank  Dibsotobs  arb  hot  Bxfbotid  to  give  their  whole 
time  and  attention  to  the  bnsinese  of  the  corporation.  The  active  man- 
agement may  be  left  to  the  cashier  and  other  agents  selected  by  the  di« 
reetors,  whose  doty  in  reepeot  to  snoh  cashier  and  agents  is  to  supervise^ 
direct^  and  control  them. 

OratFOBATIOlia.  —  DlBBOTOBB  ABB  RbBPOM 8IBLB  FOB  L088  RbBULTINO  from 

the  wrongful  aots  of  other  directors^  or  of  agents  of  the  corporation, 
Mily  when  such  lose  was  the  eoneequence  of  a  neglect  of  duty  in  the  di- 
Motors  sought  to  be  eharged«  either  in  failing  to  supervise  the  corporate 
business  with  attention^  or  in  neglecting  to  use  proper  eare  in  the  ap- 
pointment of  such  agents. 

OOBPOBATIOira  —  DlRlCTOBS'  LlABIUTT  —  BUBDBN  OF  PbOOF.—  Iu  SU  actiott 

by  a  stockholder  against  the  directors  of  a  corporation  to  recover  for 
loeses  suffnred  by  it  throngh  their  negligence  and  mismanagementi  the 
burden  is  upon  the  complainant  not  only  to  prove  the  loeses  alleged, 
but  to  show  that  they  were  the  eoneequence  of  the  negligence  and  mia- 
■laaagement  of  the  direotors. 
Babki  — Otbbdbaitb.  — It  b  not  Kbobbbabilt  KiouobhTp  in  the  ab- 
ssnee  of  a  by-law  or  an  order  of  a  superior  officer,  for  a  cashier  to  pay 
Um  overdraft  of  a  responsible  eustomer;  and  therefore  directors  of  the 
bank  cannot  be  held  liable  by  the  mere  proof  thai  the  aooount  was  over- 
drawn, and  a  loee  sustained  thereby. 

€6BP0BATI0Ka.  —  DiRIOTOBS  OF  A  BaNK  ABB  NOT  TO  BE  HbLD  LiaBLB  FOB 

promissory  notee  on  the  ground  that  they  had  been  permitted  to  become 
barred  by  the  statute  of  limitations,  unless  it  appears  that  they  were 
solvent  assets^  and  that  an  injury  resulted  from  the  failure  to  bring  an 
notion  thereon  within  the  period  allowed  by  snoh  statute. 

OOBPOBATIOBa.  —  DntBGTOBS  OF  A  BaNK  ABB  BOT  HSLD  TO  BB  LlABLB  FOB 

OvBBDBAFTB  BT  CusTOMBBS  who  are  people  of  character  and  of  business 
integrity,  though  not  having  property  from  which  payment  could  be 
•oeroed,  where  suoh  overdrafts  are  not  shown  to  have  been  anthorised 
bj  the  direotort,  nor  are  they  shown  to  have  had  any  actual  knowledge 
thereof,  though  the  facta  of  such  overdrafts  could  have  been  ascertained 
from  an  examination  of  the  entriee  upon  the  books  of  the  bank. 
OwoBATioira  —  PsnuMpnoB  of  DiRBcroBa'  Kbowlbdob.  —  A  director  in 
a  salt  between  himself  and  the  oorporation,  or  thcee  suing  upon  a  oor- 
petato  fight  ef  action,  ia  not  presumed  to  have  knowledge  of  all  that  b 
sliown  by  the  books  of  the  company.  The  presumption  of  knowledge 
attaching  to  a  direotor  appliee  only  in  suits  between  the  eorporatioa  and 
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Lamb  and  TStmoM^  ofnd  Oooper  amd  Friermn^  Ibr  Wull— ■ 

Carmaek  and  Woodard^  J.  H.  Holman  and  Carter^  mad  A. 
B*  Maris^  for  the  respondcfntB. 

LuKToir,  J.    This  k  a  bill  by  a  idiare-boldar  And  OMditor  of 

the  Lincoln  Savings  Bank,  in  behalf  of  himself  and  all  other 
share-holders  and  creditors,  against  such  directors  of  the  bank 
aa  held  office  at  different  times  between  the  organization  of 
Mm  bank  in  1S70  and  its  auspenabn  in  1S86.  The  nther 
defendants  are  the  corporation  itself,  under  its  oorperate 
name,  and  the  trustee  of  the  corporation  under  a  general  aa- 
■ignment  for  benefit  of  creditors  made  in  August,  1886.  The 
bill  charges  that  the  defiundani  directors,  by  tiieir  inattention 
negligence,  and  mismanagement,  have  been  guilty  of  a  breach 
of  trust,  whereby  the  bank  has  been  reduced  to  insohrency, 
Us  capital  wasted,  and  the  shares  rendered  worthless. 

Thore  was  a  decree  in  favor  of  complainant  for  the  use 
ef  tiie  corporation  againat  several  of  the  defendants,  holding 
them  liable  for  certain  losses  sustained  through  improvident 
discount,  overchecked  accounts,  and  neglect  to  bring  suits 
upon  matured  paper.  The  decree  has  been  appealed  from  by 
eomplainant  and  defendanta.  Bach  a  bill  cannot  be  main- 
tained by  oemiplainant  for  his  peculiar  and  personal  benefit 
The  wrongs  complained  of  do  not  especially  affect  his  stock 
or  his  demands  as  a  creditor.  The  negligence  of  the  defend- 
ants was  in  the  dischargeof  dnties  to  the  oorporatiui  as  auch; 
and  the  corporation,  for  such  negligence,  has  a  right  of  action. 
Primarily,  therefore,  such  suit  should  be  brought  by  the  corpo- 
ration in  its  corporate  name;  and  only  under  peculiar  circum- 
stances  will  a  creditor  or  stockholder  be  permitted  by  courts 
of  equity  to  bring  the  suit  which  the  corporation  has  failed  to 
bring.  But  where  the  corporation  is  disabled  from  suing, — as 
where  the  managing  agents  of  the  corporation,  its  officers  and 
directors,  are  themselves  to  be  the  defendants,  or  where  the 
corporation  wrongfully  and  willfully  refnaes  toane^ — then,  in 
either  case,  a  court  of  equity  will  entertain  a  suit  by  a  share- 
holder, substituting  him  to  the  collective  or  corporate  right  of 
action.  In  either  case  it  is  most  obvious  that  the  recovery 
must  be  for  the  benefit  of  the  corporation,  all  its  eveditors  and 
ahare-holders,  innocent  and  guilty,  sharing  proportionately  in 
the  benefits  of  the  decree.  The  learned  chancellor  was  cor- 
rect in  holding  that  the  decree  obtained  by  complainant  in- 
ured to  the  benefit  of  the  corporation,  and  that  complainant 
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not  entitled  to  any  preference  or  priority  oyer  other  cred- 
itor»  or  BtxockholderBi  The  aesignment  of  errors  on  this  point 
hj  oomplainani  is  therefore  overraled. 

The  di^ndants  nere  not  in  offioo  at  the  time  this  soit  wss 
began.  Theooiyoratkw  was  not  th^elbre  disabled  bean  soing 
by  being  in  the  hands  and  under  the  control  of  the  parties  to 
be  saed.  It  must  therefore  appear,  before  complainant  will  be 
eoflfered  to  carry  on  sirob  a  soit,  that  the  corporation,  or  those 
amtliorived  to  represent  it,  have  been  requested  to  snOy  and 
that  tbey  have  wrongfully  refused  to  bring  the  suit 

It  by  nxf  means  follows  that  the  mere  refusal  of  the  corpo- 
ration to  bring  a  suit  will  authorize  any  stockholder  dissatis* 
fied  witb  such  decision  to  himself  oonduet  the  suit.  A  rery 
wide  discretion  is  necessarily  reposed  in  the  directors  of  a 
corporation.  It  is  not  the  duty  of  the  managers  of  such  asso- 
ciations to  bring  suit  upon  every  supposed  wrong  or  injury  to 
the  corporation.  If  it  were  so^  strangers  could  never  know 
when  a  settlement,  compromise,  or  adjustment  was  a  finality 
if  the  matter  was  subject  to  be  overhauled  at  the  suit  of  any 
discontented  sfaare-holder.  80  a  suit  might  appear  so  des- 
perate, or  be  so  expensive,  or  for  good  reasons  impolitic,  that 
directors  might,  in  the  exercise  of  a  sound  discretion,  deem  it 
unwise  to  engage  in  litigation.  In  such  case,  if  the  refusal  be 
in  good  faith,  the  courts  will  rarely  suffer  a  share-holder  to 
overturn  such  decision  by  entertaining  his  suit  for  the  same 
cause  of  action.  To  authorise  his  suit,  the  refusal  of  the  cor- 
poration to  sue  must  appear  to  have  been  wrongful:  Mora- 
wetz  on  Privato  Corporations,  sec.  244. 

The  bin  alleges  and  the  proof  shows  that  the  president  of 
the  defendant  corporation  was  duly  requested  to  bring  an 
action  in  the  corporate  name  against  the  former  directors 
for  the  cause  of  action  steted  in  this  bill.  This  he  declined, 
because  he  did  not  deem  the  facto  submitted  to  him  justified 
such  suit.  This  demand  was  not  laid  before  the  directors 
then  in  ofBce,  and  they  have  never  been  requested  to  sue,  nor 
have  they  declined  to  sue.  The  directors,  not  the  presidenti 
represent  the  corporation.  The  failure  to  show  that  a  major- 
ity of  the  board  had  wrongfully  refused  to  bring  such  suit 
would  be  fatal  to  complainant's  right  to  sue  but  for  certain 
facto  now  to  be  stated. 

In  August,  1886,  this  bank  was  hopelessly  insolvent,  and, 
in  tiiat  situation,  a  general  assignment  of  all  ito  asseto  was 
made  to  the  defendant,  Hancock,  as  trustee,  lor  the  benefit  of 
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all  creditors,  any  surplus  to  be  paid  over  to  the  oorporalioii. 
Hancock  accepted  the  trust,  and  qualified  as  trustee.  Sab* 
sequently,  he  was  requested  to  bring  this  suit^  and  deoUnad, 
deeming  himself  unauthorised.  This  right  of  action 
as  an  asset  to  the  trustee:  Hume  v.  Comwiereial  Aidb»  9 
744. 

After  the  assignment,  he  represented  the  oorporatioQ  as 
well  as  its  creditors,  and  was  alone  authorised  to  have  eoad 
upon  a  corporate  right  of  action.  This  point  has  been  re- 
peatedly settled  by  other  courts:  WiUiam$  v.  HHUard^  88 
N.  J.  Eq.  376;  Ackerman  v.  HaUey^  87  N.  J.  Bq.  856;  Jbtiet 
V.  Joknsonj  86  Ey.  580;  Savings  Bank  etc.  y.  CaperUm^  87  Kj. 
306;  12  Am.  St  Rep.  488;  Brinclerhoff  y.  Bostvfiek^  88  N.  T. 
52. 

In  the  case  last  cited  the  suit  was  against  Che  direeton 
and  officers  of  an  insolvent  national  bank  in  the  hands  ol 
a  receiver  appointed  under  the  provisions  of  the  natioiisl 
banking  law.  The  receivers  had  refused  to  sue.  The  court 
held  that  the  right  of  action  was  in  him,  and  his  reftiasl 
authorized  a  share-holder  to  present  a  bill  in  behalf  of  him- 
self and  all  other  share-holders,  the  receiver  and  the  corpo- 
ration being  made  defendants.  The  decision  was  not  based 
upon  any  of  the  peculiar  provision  of  the  act  of  CongreiS 
concerning  effect  of  appointment  of  a  receiver,  or  liabili^ 
of  officers  and  directors  of  national  banks,  but  was  sqnsrelj 
planted  upon  the  general  principles  governing  courti  of 
equity  in  such  cases.  We  do  not  think  that  the  trustee  of 
an  insolvent  corporation  would  have  so  wide  a  discretion  as 
to  suing  as  exists  in  the  directors  of  a  solvent  and  going 
corporation.  In  the  case  of  the  refusal  of  the  managers  of  a 
corporation,  an  appeal  would  lie  to  the  general  meeting  of 
share-holders;  «and  if  in  such  refusal  they  did  not  represent 
the  will  of  a  majority,  it  could  be  then  made  to  appear,  and 
a  board  elected  who  could  reverse  their  action.  From  the 
refusal  of  the  trustee  there  was  no  appeal,  save  to  a  court  of 
equity.  The  case  presented  on  the  face  of  the  bill  was  not 
frivolous,  but  was  so  grave  in  character  and  important  in 
amount  as  to  have  made  it  the  duty  of  the  trustee  to  have 
submitted  the  charges  to  the  decision  of  a  court 

This  bank  was  organized  in  1870,  under  a  private  charter 
granted  by  this  state  in  1869.  The  capital  stock  waa  one 
hundred  thousand  dollars,  all  of  which  was  ultimately  paid 
in.    Some  of  the  defendants  were  elected  directoni  in  1870^ 
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and  by  annual  re-election  continued  in  office  until  1885  or 
1886.  Others  served  for  very  short  termS|  while  still  others 
held  office  for  from  one  to  ten  years. 

They  are  not  charged  with  any  sort  of  frandnleni  collusion. 
Indeed,  no  intimation  is  found  in  pleadings  or  proof  that  any 
one  of  them  profited  directly  or  indirectly  by  any  of  the  id* 
leged  acts  of  mismanagement  or  negligence.  All  of  them 
were  stockholders,  largely  interested  in  the  success  of  the 
association,  and  all  suffered  equally  with  complainant  by  its 
disastrous  failure 

The  liability  of  defendants  to  the  corporation  is  predicated 
alone  upon  the  proposition  that  certain  losses  sustained  by 
the  bank  during  its  fifteen  years  of  business  activity  were  the 
direct  consequence  of  the  negligence  of  defendants  while  di* 
lectors.  The  principal  fact  constituting  this  alleged  negli- 
gence is  a  charge  that  the  board  of  directors  abdicated  their 
trust  by  Culure  to  supervise  the  managementi  and  turned 
over  the  entire  control  of  the  business  of  the  bank  to  the  un- 
limited discretion  and  unaided  judgment  of  the  cashier;  that, 
as  a  consequence,  the  bank  had  sustained  great  losses  through 
a  series  of  unwise,  indefensible'  transactional  engaged  in  by 
the  cashier  without  the  aid,  advice,  and  supervision  of  those 
charged  by  their  selection  with  the  duty  of  exercising  an  in* 
telligent  judgment  in  the  control  of  that  officer.  The  allega- 
tion necessarily  is,  that  these  transactions,  so  disastrous  in 
their  consequences,  would  have  been  avoided,  and  these  losses 
escaped,  but  for  the  negligence  and  inattention  of  defendants 
in  office  at  the  dates  of  the  several  transactions.  The  lessee 
alleged  to  be  a  consequence  of  this  breach  of  duty  may  be 
conveniently  classified  as  follows:  — 

1.  That  there  is  an  unexplained  deficit  of  about  forty  thou* 
sand  dollars,  the  proof  of  which  consists  in  the  &et  that  the 
liabilities  of  the  corporation,  including  its  capital  stock  of 
one  hundred  thousand  dollars,  exceeds  in  amount  the  nomi- 
nal value  of  all  assets,  good  and  bad,  by  the  sum  stated. 
This  difference  between  liabilities  and  nominal  assets  is 
charged  to  be  a  deficit  for  which  defendants  must  account. 
The  books  of  the  bank  are  no  part  of  the  record.  No  balance- 
sheets  are  exhibited,  and  no  expert  testifies  as  to  the  state  of 
the  bank  as  shown  by  its  books.  There  are  many  ways  in 
which  this  deficit  of  nominal  assets  may  be  accounted  for. 
Debts  deemed  worthless  ought  to  be  charged  off  to  profit  and 
loss;  in  which  case  they  would  no  longer  appear  as  an 
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Tbis,  fndes^,  appears  t»  W?e  been  clone  to  the  extent  of  per 
bftps  twenty  tbeosaad  dollare.  But  a  more  oertnii  solutloo 
of  this  matter  is  found  in  the  &ct  tbart  186  per  cent  liae  'bees 
piM  out  k)  4$vi4end8  opart  paid-up  stock.  A  proft  jMfify* 
ii^4Mh  drrMknds  was  made  laat^)ear  by  earrying  ws  sohreflft 
]ai>ge  amcNinle  of  paper  beld  by  tbe  bank  irimii  eubseqaeofly 
tomed  #ol  to  be  wholly  or  partially  worthless.  €0  real  e^ 
tste  taken  for  debt  oen'Mnuod  te  figure  as  ati  asset  of  the 
'^lue  of  lis  eeet  to  the  bank,  w(bereas  large  leeses  were  eo^ 
scquently  sustained  when  sales  were  made. 

Again,  in  tke  etatemente  to  the  dfreeton,  made  bj  the 
cafithier,  %l  ttie  business  ef  tbe  bank,  no  e^fordrafts  are 
sbe^ivqpiw  His  habit  w«s  to  Aednet  overobechs  firom  aggregate 
amownt  due  4epomter8.  This  mae  dekisfve,  lot  large  loosen 
uHimfttely  reeuHed  from  these  very  overdrafhs.  Thun  it  is 
a  case  where  oapital  has  been  paid  out  in  diTidends,  and 
the  assets  reduced  below  liabilities.  Complainant  does  not 
seek  a  recovery  of  this  deficit,  or  for  dividende  improperly 
paid.  }t  Is  obvions  that  be  eoutd  nc^  cKreefly  or  indireetiy, 
be  al^lowed  to  agatn  recover  money  aii^eady  once  paid  bim  in 
the  shape  of  dindenie:  Tkerquetnd  y.  Jthrr^Ml,  L.  R.  4  Ok 

In  tha^  case  Lord  Ha^verley  said  of  a  snit  against  dfreeton 
by  share-holders,  in  part  originating  in  improper  payment  of 
diTidends,  ^fhat  this  waea  very  singular  claim,  as  in  fiust 
it  was  asking  the  directors  to  pay  orer  again  to  the  riiaro» 
hol(fers  what  they  bad  already  receited  as  dividends.*' 

The  chancellor  was  clearty  right  In  reftinng  to  hoM  de- 
fendants to  an  apcount  as  to  this  so-caTled  deficit.  Hie 
second  assignment  of  error  by  complainant  is  therefore  over- 
ruled. 

i.  The  bill  charges  that  within  a  few  years  after  organisa- 
tion over  fifty  thousand  dollars  of  the  capital  appeared  to  have 
been  invested  in  real  estate;  that  ultimately  losses  approzi- 
mating  twenty  thousand  dollars  were  sustained  by  reason  of 
this  diversion  of  assets.  The  facts  do  not  sustain  this  charge^ 
The  bank  did,  at  one  time,  own  real  estate  costing  nominally 
fifty  thousand  dollars;  but  this  was  the  result  of  foreolosors 
of  mortgages  and  execution  eales.  The  panic  of  1878  and 
the  hard  times  ensuing,  together  with  local  crop  fiEtilnrsi^ 
operated  to  ruin  large  nunjbers  of  the  bank's  debtors.  In 
some  cases  mortgages  were  taken,  and  in  others  suits  were 
brought    It  was  deenaed  safe  to  bid  the  bank's  d^ts  upon 
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laiiidi  mid  vnder  mnmitwn  and  st  feredomire  Bsles.  For 
y«niri  MfaMving  retl  eala'lB  Btenffity  deelmed,  anti  was  almoirt 
QiMiakibia  Th»  iNiok  bcM,  bopmg  to  sirm  rtod£  UHfmately 
tbgiiiwm  eMwplsiiied^  wero  TvaBsed.  There  ivnoSring  in 
tb0  4r9i4»iio»iei»ftii|p  t»  Bliew  any^RBg  more  tAian  Iwd  jtidg^ 
nwnt  m  ikm  wmxm%9mmki  -of  deblf,  good  wtien  made,  but  im- 
periM  fcymbeoqwrrtoygMta  Ivdeed,  the  proof  bardlj  mAm 
oat'A'Caaeof  error  m  ^ttdgwent;  for  the  probabfRty  floeiBe  to 
bov  that  in  kMA«g  the  debls  vpon  the  lAnde  and  hohSng  kit 
a  tetter  nmHtet^  the  banlr^  eWeers  did  what  the  most  pm- 
deai  and  eafacMiB  wonld  ha^w  dene  at  the  time  and  nnder 
Bame  donuMrikiiMot. 

Ootnyluianls,  hewvrer,  ineii^  thert  all  the  loans  represented 
by  4Ui  real  estate  weve  made  by  (he  eaehier,  and.  without  tbo 
approyal  or  knowledge  of  the  dhpeelors  or  wny  eonrnrittee,  and 
that  ail  the  snbseqnent  eteps  resulting  in  its  acqnisHion  were 
taken  by  the  caishier,  possibly  wi%h  knowledge  and  approval 
of  the  preaJdeni  of  the  oorporalSon,  but  withont  the  knowl- 
ed|9»  or  coDsenl  ef  the  %oaFd  of  direetors.  This  is  perhaps 
tnM,  for  it  Is  ri)9«nv  that  Iho  first  board  of  dfrectops  by  resolu- 
tion gave  the  eashier  exetasiTe  charge  of  the  loans  and  eollec- 
tiona  of  tfie  bank,  and  that  down  to  peitiaps  as  late  as  1880 
tbis  respoBSiMirty  was  reposed  exolnsively  in  that  offioer,  the 
directors  during  all  t^t  time  rarely  meeting,  and  having  little 
if  any  knowledge  of  the  business  of  the  bank  bejrond  what 
appeared  in  tho  atnanal  stetements  made  by  the  cashier  to 
the  diractefs  and  stookhokieni.  Ordinarily  this  would  con- 
stitiHe  soeh  gross  aegiigenae  as  to  make  directors  responsi- 
bio  both  for  the  erimfna!  defeults  and  negligent  acts  of  the 
cashier.  There  are  eireumstanoes,  however,  to  which  it  may 
hereafter  be  necessary  to  refer,  which  much  mitigate  this  ap- 
parent abdtcaition  of  duty.  Ignoring  these  ciroumstanceSi 
find  treaithig  this  as  rssponsible  negligence,  complainant  can 
only  fix  liability  upon  defendants  by  first  convicting  flie 
cashier  of  negligenoe  in  regard  to  these  tnmsaetions* 

A  cashier  is  bound  to  exercise  reasonable  skill,  earOi  and 
diligence  in  the  disehatge  of  his  duties.  If  he  fails  iq  such 
skill,  or  omifts  such  care,  and  the  bank  strfTers  damage  as  a 
consequenoe,  be  is  liable.  If  intrusted  with  the  duty  of  mak- 
ing loane,  lie  is  not  responsible  as  a  guarantor  of  tiie  solvenqy 
of  his  transMtions,  or  responsible  for  an  error  of  judgmenti 
whore  he  hoe  exercised  reasonable  skill,  diligence,  and  pra- 
deneo:  Ommiet^M  Bamimf  Albany  v.  2Vn  Eyck,4RV.  Y.  80B. 
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Complainant  haa  not  shown  that  there  was  any  want  of 
care  or  prudence  in  making  these  loans,  or  in  the  subsequent 
steps  taken  to  secure  or  collect  them.  If  the  cashier  is  not 
chargeable  with  any  want  of  care  or  skill  about  these  matterSi 
then  it  follows  that  defendants  are  not  liable,  for  they,  at  mosti 
can  only  be  liable  for  losses  resulting  from  his  negligence  in 
these  matters.  There  was  no  negligence  in  the  selectioo  id 
the  gentleman  then  filling  the  office  of  cashier.  He  bore  a 
yery  high  reputation  as  a  business  man  of  integrity  and  in- 
telligence, and  was  better  acquainted  with  the  credit  of  the 
customers  of  the  bank  than  any  man  in  the  county.  We 
therefore  concur  with  the  chancellor  in  ruling  that  no  liafail- 
ity  attaches  to  any  of  defendants  by  reason  of  lossea  nlti* 
mately  resulting  from  shrinkage  in  yalues  which  humaD 
foresight  could  not  guard  against. 

8.  The  next  loss  with  which  it  is  sought  to  charge  the 
directors  is  one  of  twenty  thousand  dollarsi  said  to  hays  re- 
sulted from  loans  made  to  the  cashier,  Hampton,  and  to  the 
firm  of  Carloss  and  Hampton,  of  which  he  was  a  partner. 
Hampton  began  borrowing  as  early  as  1878,  either  for  himself 
or  his  firm.  His  notes  were,  from  time  to  time,  renewed,  and 
other' sums  borrowed  until  the  indebtedness  of  the  two  men 
reached  the  enormous  sum  of  fifty  thousand  dollars  in  1879. 
During  this  year  the  directors,  for  the  first  time,  disooTorad 
these  transactions.  Hampton  was  himself  a  large  share- 
holder, having  in  his  own  name  something  oyer  ten  thousand 
dollars  in  stock.  Under  the  charter  the  bank  was  giyen  a 
lien  upon  the  shares  of  a  borrowing  stockholder  for  the  secu- 
rity of  his  loans.  It  appears  that  the  president  of  the  oorpih 
ration  had  authorized  Hampton  to  borrow  to  the  extent  of  his 
stock,  it  being  then  at  a  premium.  With  Uiis  exception  none 
of  the  directors  were  aware  of  the  fact  that  their  cashier  was 
borrowing  from  the  bank;  and  all,  including  the  presidenti 
were  greatly  surprised  when,  in  1879,  the  extent  of  his  indebt- 
edness was  discovered.  Hampton  was  regarded  as  a  man  of 
fine  estate  and  rare  financial  capacity,  and  the  bulk  of  the 
stock  was  taken  by  subscribers  upon  the  understanding  that 
he  was*  to  be  made  the  cashier,  and,  as  such,  to  have  the 
management  and  control  of  the  bank.  After  his  election  the 
first  official  act  of  the  directory  was,  by  resolution,  to  give 
him  exclusive  control  of  the  discounts  of  the  bank.  No  by- 
laws were  adopted  at  any  time  by  the  share-holdera,  and 
none  by  the  directors  for  their  own  government.    None  of  the 
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directors,  oriipnally  or  sabeequentlj  elected,  had  had  any 
experience  whatever  in  the  banking  business.    Confidence  in 
Hampton's  integrity  and  financial  ability  seems  to  have 
underlaid  the  action  of  share-holders  and  directors  alike. 
A  portion  of  the  directors  were  country  gentlemen,  living  re* 
mote  from  the  location  of  the  bank.     Others  were  lawyers 
and  merchants  of  Fayetteville,  but  all  fully  occupied  with 
their  personal  affairs.    The  president  of  the  bank,  up  to  his 
death  in  1885,  was  the  late  Colonel  D.  W.  Holman,  a  lawyer  of 
large  practice,  which  very  fully  engaged  his  time  and  energy. 
He  was  allowed  a  small  salary,  and  seems  to  have  been  much 
aboat  the  bank,  much  consulted  by  the  cashier,  and  to  have 
l^ven  the  business  of  the  bank  a  general  supervision.    Having 
died  before  the  institution  of  this  suit,  we  have  not  had  the 
benefit  of  his  evidence,  but,  from  all  that  is  shown,  he  only 
consented  to  the  borrowing  by  Hampton  of  a  sum  equal  to 
his  stock,  and  was  wholly  ignorant  of  the  subsequent  large 
loans.    Up  to  the  discovery  of  these  loans  to  Hampton  and 
kis  partner,  the  directors  had  had  few  meetings,  and  knew 
little  of  the  business  of  the  bank.    Its  management  was  in- 
trusted to  the  judgment  and  discretion  of  the  cashier,  with 
such  general  supervision  as  the  president  was  able  to  give. 
The  resolution  intrusting  the  lending  of  money  and  discount- 
ing of  paper  to  the  discretion  of  the  cashier  did  not  authorize 
Um  to  lend  to  himsell    He  could  not  represent  himself  and 
the  bank  at  the  same  time,  and  his  conduct  in  this  matter  is 
not  to  be  defended,  and  was  a  clear  breach  of  duty  upon  his 
JMurt    Bo  soon  as  these  loans  were  discovered  the  directors 
resumed  the  general  control  and  management  of  the  bank; 
Hampton  was  in  a  short  time  superseded  by  a  new  cashier  of 
Ugh  character  and  experience.    Such  steps  were  taken  as 
resulted  in  obtaining  security  by  way  of  collaterals  or  mort- 
iftges,  amply  protecting  the  bank  against  loss  on  these  loans. 
By  sale  of  collaterals,  and  payments  by  the  debtors,  these 
debts  were  finally  reduced  to  about  twenty-eight  thousand 
dollars.    After  several  extensions,  suit  at  law  was  brought 
xipon  the  unpaid  balance.    This  suit  was  enjoined  by  the 
debtors  by  bill  in  chancery,  seeking  an  account  of  usury,  and 
•Udming  that  the  entire  sum  remaining  due  consisted  of 
usury,  which  had,  from  time  to  time,  been  compounded.    This 
iuit  was  pending  when  complainants'  bill  was  filed;  but  be- 
iare  the  hearing  the  trustee,  Hancock,  compromised  the  mat* 
Wr  by  accepting  eight  thousand  dollars  in  full  of  the  notes 
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fiir  twenty-eight  thooeand  ddlare  remaining  unpaid.  For  the- 
kiB0  ttiiia  floetained  eempUunantB  seek  a  decree  agahiet  the^ 
defendants  in  effiee  when  Cheee  leans  were^  made. 

Jm  the  Tiew  we  take  ef  this  mattery  it  Ss  nnnecwwai  y  for  n* 
te  condder  whetiier  the  ignoranee  of  the  defendant  d^recterw 
of  tile  fticl  of  these  loans  ie^  nnder  tfee  peeofiar  €n*cTnn«tance» 
of  this  case,  soch  negligenoe  as  to  make  them  chargeable  witb 
ttie  eonseqvrences  to  the  corporation.  AsBoming  their  respon* 
sibility  if  k)0S  ooenrred,  did  the  bank  enetain  any  loss  aa  tftio- 
diieot  eonseqnence  of  the  ne^igence  of  the  defendante  in  not 
preventing  snoh  use  of  the  bank's  fiinds  b^  its  own  cariiierT 
We  think  w>  ench  loss  is  shown.  The  bafcnoe-  due  on  the* 
notes  of  Hampton  and  Carhns  was  amply  seenrs  at  the  tnne- 
the  trastee  eomproraised  their  liabilfty.  Thie  compromiee  wa» 
not  made  by  reason  of  any  insolvency  of  the  deMors  or  any 
infirmity  in  the  securities  held  by  the  bank.  The  only  defenee 
was  usury.  The  trustee  regarded  the  whole  debt  as  in  peril 
by  reason  of  this  defense.  The  debtors  claimed  that  the 
entire  balanoe  of  twenty-ssYen  thousand  or  twenty-eight 
thousand  doHars  was  for  usury.  If  this  was  true,  it  was  » 
complete  answer  to  the  demands  of  the  bank.  The  compro* 
mise  was*tirged  by  a  majority  of  the  shares-holders.  The  tnre^ 
tee  submitted  to  the  chancery  court  his  power  in  the  premises, 
which  being  held  ample,  he,  as  for  the  best  interest  of  credit(H-B 
and  all  concerned,  agreed  to  the  proposed  settlement.  Defend- 
ants cannot  be  held  liable  because  usury  upon  a  well-secured 
debt  has  not  been  collected.  The  settlement  is  a  bar  to  a  suit 
against  them  by  the  corporation,  and  therefore  a  bar  to  con)* 
plainant's  bill  so  far  as  this  item  is  concerned.  But  upon  an- 
other  and  distinct  ground  complainant  cannot  recover,  and 
that  is,  the  bar  of  the  statute  of  limitationB.  None  cf  these- 
loans  were  made  after  1879.  The  negligence  of  defendants, 
if  any  there  was,  occurred  prior  to  January  1, 1B8Q.  This  suit, 
was  begun  in  December,  1886,  more  than  six  years  after  the 
last  act  of  negligence  in  this  matter.  The  chancellor  seems 
to  have  entertained  the  opinion  that  because  a  stockholder 
can  alone  sue  in  equity  upon  such  a  cause  of  action,  that  there-^ 
fore  this  was  one  of  that  class  of  purely  equitable  actions 
against  which  the  statute  does  not  operate.  But  as  we  have 
before  seen,  this  kind  of  suit  is,  at  la^  but  the  suit  ef  the  cor-^ 
poration  for  its  benefit  and  upon  its  right  of  aotion.  If  for 
any  reason  the  corporation  is  estopped  from  sning,  or  its  ac* 
lion  is  barred,  the  suit  by  the  stockholder  or  oreditor  is  like^ 


F«b.  1881.]    Wallaob  ••  Luioqui  Sayiimui  Baivk.  687 


wk^  affisetad.  ^  A  rait  ef  Uub  ebarader/'  says  Mr.  Horawetzi 
**i8  broaght  to  enforce  the  corporate  or  ooUeciive  rights,  and 
ttot  the  individdftl  Agbte  of  the  share-iiolden.  It  may  there- 
tee  pioperly  be  fogarded  as  a  anit  brmight  on  .behalf  of  the 
^arporatUn, and  thesbare-holder  can enforee only €iiah elaims 
aa  the  eerpofatton  itself  coold  enforce.  MoreoYer*  the  essen- 
tial character  of  a  cause  of  action  belonging  to  a  corporation 
Mmaina  the  aame,  whether  the  euH  to  enforce  it  be  brongbt 
hf  the  eorperation  or  by  a  ahare-holder.  Thus  a  legal  right 
of  aotion  minld  not  be  tieaiad  as  an  equitahle  one,  or  become 
Havomed  by  the  rules  applioable  to  equitable  causes  of  aotion, 
wm  to  limitations,  etc,  because  a  share-holder  has  brought  suit 
in  eqnitgr  to  enloree  it  on  behalf  of  the  compai^ '':  Morawets 
•n  Private  Oorpeeations,  eec  271. 

Diieotors  are  net  express  trustees.  The  language  of  Special 
Jndgs  Ingersol  in  Bhea  y.  Mabry^  1  Lea,  819,  that  '*  directors 
aie  trustees,''  etc,  is  rhetorically  sound,  but  technically  inez- 
aot  It  is  a  statement  often  found  in  opinions,  but  is  true 
only  to  a  limited  extent.  They  are  mandataries;  they  are 
agents;  they  are  trustees  in  the  sense  that  every  agent  is  a 
trustee  for  bis  principal,  and  bound  to  exercise  diligence  and 
food  faith;  they  do  not  hold  the  legal  title,  and  more  often 
than  otherwise  are  not  the  officer  of  the  corporation  having 
possession  of  the  oorporate  property;  they  are  equally  inter- 
ested with  those  they  represent;  they  more  nearly  represent 
the  managing  partners  in  a  business  firm  than  a  technical 
trustee.  At  most,  they  are  implied  trustees  in  whose  favor  the 
statutes  of  limitations  do  run:  ffughe$  v.  Brow^i,  88  Tenn.  578; 
Bptrin^t  Appeal,  71  Pa.  St  11;  10  Am.  Bep.  684;  Morawets 
an  Private  Corporations,  sec.  616. 

An  aotion  at  law  lies  in  favor  of  the  corporation  againpt  di- 
loetOKS  for  malfeasance,  misfeasance,  or  negligence  in  office, 
whereby  loss  or  damage  has  resulted;  and  the  limitation  ap- 
plicable to  the  suit  of  the  corporation  at  law  is  equally  appli- 
oaUe  to  the  suit  of  the  stockholder  upon  the  corporate  right 
of  aotion  in  equity:  Morawetz  on  Private  Corporations,  sec. 
S71;  Cook  on  Corporations,  sec  701;  Oodbold  v.  Branch  Bank 
^MMk,  11  Ala.  191;  WOliamM  t.  HiUiard,  38  N.  J.  Eq.  383; 
Bf&rin^M  Appeal,  71  Pa.  St  11;  10  Am.  Bep.  684;  Brineker- 
ktgy.Baetwiek,  99  N.  Y.  19a 

Ov  statutes  of  limitation  operate  upon  all  causes  of  action, 
Miti  betwaan  teUm  {m  imtl  and  express  trustee  under 
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pure  teclinical  trtistB  cognizable  only  in  coorts  of  equity: 
Hughes  y.  Brmn,  88  Tenn.  578. 

The  statntee  of  six  and  three  yean  were  relied  npcm  by 
defendantSi  both  by  demurrer  and  plea,  as  applicable  to  com- 
plainant's entire  cause  of  action.  By  section  2778  it  is  pro- 
vided that  ^  actions  for  injuries  to  personal  or  real  property, 
actions  for  the  detention  or  conversion  of  personal  property/' 
shall  be  barred  unless  suit  is  brought  within  three  years  from 
the  accruing  of  the  cause  of  action.  This  is  not  a  suit  for 
either  injury  to  or  conversion  of  personal  property,  and  this 
section  is  not  applicable.  The  last  clause  of  section  2775  pro- 
vides a  limitation  of  six  years  for  all  actions  ^*on  contracts  not 
otherwise  provided  for."  The  case  of  Bruce  v.  BaxUr^  7  Lea, 
477,  was  a  bill  in  chancery  against  an  attorney  for  neglect  of 
duty  in  the  collection  of  claims  in  his  hands,  whereby  they 
were  lost.  The  clause  we  have  quoted  from  section  2775  was 
held  applicable  to  the  suit  The  reasoning  of  Judge  Freeman, 
who  delivered  the  opinion  of  the  court,  was,  that  the  relation 
of  client  and  attorney  implied  a  contract  for  the  exercise  of 
reasonable  skill  and  diligence  in  doing  what  was  undertaken, 
and  that  a  failure  to  exercise  such  diligence  was  a  breach  of 
contract  rendering  the  attorney  liable  for  the  loss  resulting, 
but  no  more.  A  similar  ruling  was  made  in  the  earlier  case 
of  Bameay  v.  Temple^  8  Lea,  258,  it  being  a  suit  against  an  at- 
torney for  negligence  in  failing  to  sue  out  an  execution.  Those 
cases  are  controlling  in  this.  The  relation  of  a  director  to  a 
corporation  implies  a  contract  that  he  will  use  ordinary  dili- 
gence in  the  discharge  of  the  duties  he  undertakes  by  accept- 
ing the  oflBce.  For  a  breach  of  this  duty  an  action  lies,  which 
is  barred  unless  begun  within  six  years  from  the  time  right  of 
action  accrued.  There  has  been  no  fraudulent  concealment 
of  the  cause  of  action  by  defendants,  and  the  remedy  of  the 
corporation  for  any  negligence  in  the  matter  of  the  loans  to 
Hampton,  or  Hampton  and  Garloss,  is  barred. 

Upon  the  pleadings  and  proof  the  chancellor  dismissed  com- 
plainants' bill,  so  far  as  it  was  sought  to  fix  liability  by  rea- 
son of  the  matters  heretofore  considered.  As  to  losses  claimed 
to  have  resulted  from  overchecks,  save  certain  items  which  be 
held  unsupported  by  evidence  sufficient  to  justify  a  reference, 
and  losses  resulting  from  improvident  discounts,  and  claims 
lost  by  neglect  to  collect  before  insolvency  or  barred  by  limitv 
tion,  he  ordered  a  reference  to  the  master,  laying  down  ^ery 
distinctly  the  grounds  upon  which  the  defendants  were  to  bm 
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charged.  Upon  this  report  and  ezceptionfl  thereto,  decrees 
were  finally  pronounced  against  defendants,  aggregating 
about  four  thousand  dollars.  Errors  have  been  assigned  by 
both  parties  upon  the  decree  of  reference  as  well  as  upon  the 
flnal  decree.  The  first  error  assigned  by  complainant  is,  that 
the  chancellor  put  upon  complainant  the  burden  not  only  of 
showing  losses  sustained  by  the  corporation,  but  that  such 
losses  were  attributable  to  the  negligence  of  defendants. 

Directors,  by  assuming  office,  agree  to  give  as  much  of  their 
time  and  attention  to  the  duties  assumed  as  the  proper  care 
of  the  interests  intrusted  to  them  may  require.  If  they  are 
Inattentiye  to  these  duties,  if  they  neglect  to  attend  meetings 
of  the  board,  if  they  turn  over  the  management  of  the  business 
of  the  company  to  the  exclusive  control  of  other  agents,  thus 
abdicating  their  control,  then  they  are  guilty  of  gross  negli- 
gence with  respect  to  their  ministerial  duties;  and  if  loss 
results  to  the  corporation  by  breaches  of  trust  or  acts  of  neg. 
ligence  committed  by  those  left  in  control,  which  by  due  care 
and  attention  on  their  part  could  have  been  avoided,  they  will 
be  responsible  to  the  corporation.  The  diligence  required 
from  them  has  been  defined  as  that  exercised  by  prudent  men 
about  their  own  affairs,  being  that  degree  of  diligence  char- 
acterized as  ordinary.  If  a  less  degree  of  diligence  is  exer- 
cised, the  negligence  is  gross,  and  for  losses  consequent  he 
is  liable.  '^What  constitutes  a  proper  performance  of  the 
duties  of  a  director,"  says  Mr.  Morawetz,  ^'  is  a  question  of 
&ct  which  must  be  determined  in  each  case  in  view  of  all 
the  circumstances;  the  character  of  the  company,  the  condi- 
tion of  its  business,  the  usual  methods  of  managing  such 
companies,  and  all  other  relevant  facts  must  be  taken  into 
consideration  ":  Morawets  on  Private  Corporations,  sec.  662. 

Bank  directors  are  not  expected  to  give  their  whole  time 
and  attention  to  the  business  of  the  company.  The  custom- 
ary method  in  regard  to  such  associations  is,  that  the  active 
management  and  responsible  custody  is  left  to  the  cashier 
and  other  agents  selected  by  the  directors  for  that  purpose. 
These  are  paid  salaries,  demanding  their  skill  and  time 
should  be  given  to  the  duties  of  immediate  management  As 
a  rule,  the  custodian  of  the  assets  is  the  cashier.  The  duty 
of  directors  with  respect  to  such  is  to  supervise,  direct,  and 
control.  These  agents,  though  usually  selected  by  the  direc- 
tors, are  not  the  agents  of  the  directors,  but  agents  of  the  cor- 
poration: Morawetz  on  Private  Corporations,  sees.  652  et  seq. 
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TIm  ncigliaot  wbieb  voold  mnANr  the«i  fetpontiblo  ftr 
ttordttDg  that  eoatNl  and  4ii«ctkiii  pnnperij  wstmL  defend 
npoQ  Um  droofiiabuioNi  «f  noh  partici^br  «Ma    Th^ 
ofiftiasiirttw  of  ibair  ftd^l^ji,  nd  Oiif  «m  irai  UaUi 
«(Oti  oo  Mij  piiari|il#-»f  ihi  km  «f  agonqr. 

''  C&reeton,''  Mys  Mr.  MowMte,  ''oto  be  1)«U[ 
far  a  loffi  Beaultijig  fipooi  wMogfal  mAi  or  ooiiaaMas  <if  oUmt 
directors  or  agents  onlj  prraded  tlw  koa  was  •  oawei  f;aaoaB 
of  tbeir  owa  neglaat  of  duty^  otllMr  m  faiUBf  to  aBparviaB  the 
bompaay'a  b^Bnoees  witb  atlAOttaQ,  or  io  nagleefciog  to  me 
pvopor  eane  in  tbe  appoiDtnieQi  of  eoch  agents  ":  Momfpatc  as 
Corporationa,  aea  58SL 

Tba  ooUeotiop  of  matiHod  paper  aad  tba  pajiag  of  ehficki 
prifldariily  pertain  to  tba  dtttiaa  a£  the  ageoto  of  tba  oorpona- 
tfam  having  the  immediate  managemoot  of  ite  buainasa.  If 
dafendanta  waio  liable  in  Ngard  to  anoh  saaMar^  it  waa  <ar 
nagjigenee  in  tbe  eeleotion  ar  ratontion  of  oiioh  agentai  or 
for  neglect  in  tbe  coobrol  and  diraotian  of  tbeae  agents  oon- 
oaming  their  dutiea  in  aoeh  mattera.  It  thaidhre  davolvod 
npon  complainant  to  show  that  dafendanfts  had  been  ne^eetr 
fbl  in  their  duty  in  oontvoUirig  er  snpervising  these  agenta, 
and  that  this  vant  of  doe  oare  and  attontioo  hod  tosQltad  im 
losses  to  the  oorporatioiL  The  ruling  of  the  dhancellor  thoA 
the  burden  was  upon  complainant  nal  only  to  proao  laaBsai, 
but  to  show  that  such  losses  wore  the  canaequenoa  of  tho 
negligenee  of  the  direotors,  was  rigfai.  One  who  ae^s  to  lo* 
coyer  for  negligence  must  allege  and  prore  it  So  he  most 
show  that  the  damage  ha  seeks  to  loeovor  waa  the  oonae- 
juence  of  this  negligence:  BrM€e  t.  Baxter,  7  Lea,  477. 

Complainant's  first  assignment  of  error  must  be  overmled. 
The  only  remaining  assignment  of  error  by  complainant  is 
tbe  third)  which  is,  that  it  waa  error  in  the  ohanoallor  to  re- 
fiiae  a  reference  as  to  oMrtain  ksaaa  rsanlting  from  otorcheoka 
by  O.  P.  Bmoe  A  Co.,  7.  J.  Gray  4  Oo^  and  CaklwoU  and 
Kalso.  ike  to  the  overeheoks  of  Bruce  &  Co.  ond  F.  J.  flray 
4  Ca,  it  is  enoogh  to  say  that  they  wave  all  made  more  tlum 
six  years  before  this  bill  was  filed,  and  any  liaUliiy  ia  barred 
The  only  evidence  oited  to  support  the  ossignreent  aa  to  tbe 
overchecks  of  Caldwell  and  Kelso  ia  that  of  tbe  trustee,  Han* 
oook.  The  witness  does  not  show  that  this  firm  waa  imapon* 
sible  when  their  account  waa  overdrawn.  It  is  not  negligenee 
p$r  My  in  the  absence  of  a  by-law  or  order  of  a  enperior  officer, 
for  a  cashier  to  nay  the  overcheck  of  a  responsible  cnatomer 
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Sofih  overcheokix^g  is  jsot  ancomman,  wad  in  praotioAl  bank- 
ing is  almost  unaroidable.  In  effeol^  tbe  paymeat  of  an  ov^t* 
oheck  10  a  loan  witbont  fecarilgrv  npon  Ibe  implied  condition 
iliai  tha  aooooai  aball  be  xaada  ibe  next  day  mf  upon  notioe. 
If  jut  responaible  ncigligence  in  Ibe  caBbier  to  pay  tbe  over- 
dnafis  of  joeeponaible  isuatomaxe,  it  is  idearly  noi  a  inatter  for 
which  ibe  -directcura  'Can  be  nmde  liable  by  xneve  proof  tbat 
«a  account  was  nyardxavnand  a  loaaenstained.  Tbe  aaeign* 
meai  ia  omniled* 

We  come  now  to  consider  tbe  errors  assigned  by  defendonta. 
tTbe  fiist  90)  tbat  it  was  arzor  to  cbarge  defendants  with  tbe 
aiotea4xf  W.  N*  Moore  and  W.  T.  Boas  aa  discouats  ixupravi- 
dantly  xnadeu  Tbe  Moore  note  waa  taken  in  IfiSS  by  tbe 
jraajdani  of  tbe  bank,  in  renewal  of  a  baianoe  due  upon  an 
oM  XM>teu  Tbe  onsinal  note,  ai  abown  bj  ibe  fact  tbat  tbe 
iiaw  ju>te  araa  nbiefly  for  past  dne  intareat^  maa  diaco«inted 
maia  iban  aix  yeara  before  bill  filed.  Tbe  oagligenee,  if  any, 
iraa  In  diacoonting  the  original  nota,  and  any  cauaa  of  aotion 
inr  Ihat  inatter  waa  barred*  Tbe  W.  X  JBaas  note  wss  only  for 
iventy-ime  doHan^  And  ibe  oasbier^  Tbomaa*  prenrea  that  a 
«laini  on  Beyer  and  Blake,  who  wans  tben  regarded  ^  aespen- 
aihle,  waa  taken  aa  laoUataral  aecority.  Tbaro  w^a  no  n^gli* 
apenoe.ia  thiSi  and  tbe  firpt  aaaigcmant  ia  auatained* 

The  aixtb  aaaignment  1%  tbat  it  waa  error  to  obarge  de- 
fuuianta  wjtb  certain  amall.notoa  barred  bjr  linutatioaa.  Tbe 
joaaterlMidiBported  tbat  these  waa  no  proof  toahowa^yJoaaeB 
anatainad  by  ni^lect  to  an&  Upon  azception  by  complainant, 
the  delmdanta  weie  fihaggfii  with  tbaseiuttafr  [The  iCiUy  en- 
-denae  nited  by  complainant  to  aupport  this  ^hsLtge  JB  tbat  of 
Mr.  Hancock,  wJio«  in  ansvar  to  tbe  quBation>aa  to  what  a»- 
aete  tuned'over  to  him  weope  ban»4f  anawered  and  aet  out 
ibaae  notaa.  Jt  m  Aot  abown  thai  tbey  waaa  aelfont  whan 
diacQnBteA,or  atianjnthartima.  Jt  does  net  follow  thttttbay 
ware  lost  to  tbe  hank  becauae  baned  whan  they  aane  to  tbe 
bands  of  tbe  trnatee*  fJampUinaat  ahooU  have  gcoe  iiirtber^ 
and  abown  that  thfl|r  ware  aolzant  aaaeta.  The  aaaignmaat 
is  anatainad. 

The  foncjkbaaaiignmant  oomflaina  that  itiraa  error  ta  .chaise 
JlflffiadfliKta  with  the  iJiYftrnhitniked  aficotinta  of  McGawn  BMth* 
are  and  L  JL  GaUbreU  A  Ca  Tbe  laaatar  had  reported  ia 
laTor  of  defoadanta  ^pon  theaeitama,  bat  ^pon  aony^naAt'a 
aaus^ption  tbcgr  wata  abarged  ta  di^fondaata    Zba  awMbnae 

ai^  Itar..  You  XXIY.  —a 


642  Wallace  i?.  Lincoln  Savings  Bank.         [Teno- 

does  not  show  that  these  firms  were  irresponsible  when  their 
accounts  were  overdrawn. 

The  ruling  made  on  complainant's  third  assignment  witti 
reference  to  the  overchecked  account  of  Caldwell  and  Kelao 
applies  to  this,  and  the  fourth  assignment  of  error  by  defisod* 
ants  is  sustained.  The  remaining  assignments  relate  to  the 
overchecked  accounts  of  the  following  firms  and  indiyidnali, 
all  of  which  were  charged  to  the  defendants:  W.  T.  Boss  and 
W.  T.  Ross  &  Co.,  $1,359.86;  R.  P.  Hairstone,  $828.59;  Ship- 
Miles,  $72.69. 

The  decided  weight  of  proof  with  reference  to  the  last  two 
accounts  is,  that  while  the  drawees  had  little  property,  y^ 
they  were  in  business  and  had  credit,  and  were  accustomed 
to  pay  their  debts.  As  to  W.  T.  Ross,  he  was  not  indebted, 
was  a  man  of  character,  was  a  profitable  customer  to  the 
bank,  and  had  a  very  large  insurance  business.  The  cashier 
was  in  the  habit  of  indulging  these  parties  by  permitting 
them  to  overdraw,  they  paying  interest  While  it  is  probably 
true  that  none  of  these  parties  had  property  subject  to  execu- 
tion, yet  they  were  people  of  character  and  of  business  integ- 
rity, demanding  and  receiving  credit  They  had  often  ovoi^ 
drawn  and  made  their  accounts  good.  If  it  were  shown  that 
these*  overchecks  were  with  the  consent  of  defendants,  it 
would  not  necessarily  follow  that  they  were  liable  upon  mere 
proof  that  the  drawees  could  not  be  coerced  into  payment 
We  are  not  to  try  the  responsibility  of  bank  officers  or 
bank  directors  by  the  vigorous  principles  regarding  loans 
by  technical  trustees  or  guardians  or  executors.  To  lend 
at  all  is  a  breach  of  trust  by  some  trustees  who  havo 
no  authority  to  lend.  But  in  this  case  we  are  dealing  with 
an  institution  whose  business  it  is  to  lend.  The  law  has 
never  undertaken  to  rigidly  define  the  conditions  upon  wbioh 
banks  may  lend.  Among  business  men  there  is  Iband  a 
degree  of  trust  and  reliance  upon  moral  character,  bnsi* 
ness  integrity,  and  thrift,  justifying  to  a  business  man 
the  soundness  and  prudence  of  a  transaction  which  to 
judges  and  lawyers  engaged  in  applying  the  hard  and  fast 
rules  of  law  would  seem  indefensible  and  reckless.  The 
standard  of  diligence  and  prudence  by  which  bank  officers 
and  bank  directors  should  be  tried  is  that  which  business 
men  have  erected  for  themselves.  Reasonable  cootoitah 
ity  to  the  customs  and  methods  in  vogue  among  pmdeiit 
bankers  is  the  degree  of  diligence  required  of  suoh  offioeiii 
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Several  of  the  oyerchecked  accoants  heretofore  disposed  of 
upon  other  grounds  were  the  acooontsof  men  engaged  in  buy- 
ing and  shipping  produce.  One  of  those  now  under  consid- 
eration was  that  of  a  man  engaged  in  buying  and  shipping 
stock.  These  accounts  were  overdrawn  upon  an  agreement 
that  drafts  drawn  against  the  sliipmenti  with  bill  of  lading 
attached,  should  be  turned  over  to  the  bank,  and  the  aooount 
thus  made  good.  Advances  were  made  in  this  way,  and  tha 
men  thus  enabled  to  carry  on  their  business.  In  some  1b- 
stances  losses  finally  resulted  because  of  losses  sustained  bf 
decline  of  values.  In  others  the  fund  was  misapplied.  With- 
out, however,  determining  the  liability  of  defendants  if  it  had 
been  shown  that  these  accounts  were  overchecked  by  permiih 
sion  of  defendants,  we  decide  only  the  case  presented.  The 
defendants  did  not  authorise  these  overdrafts;  nor  did  they 
have  actual  knowledge  that  the  accounts  were  being  ovw> 
drawn;  nor  is  there  any  presumption  of  knowledge  from  tha 
mere  &ct  that  entries  upon  the  books  of  the  bank  would  have 
shown  that  the  cashier  was  permitting  overdrafts. 

A  director,  in  a  suit  between  himself  and  the  oorporatton,  or 
those  suing  upon  the  corporate  right  of  action,  is  not  presuined 
to  have  knowledge  of  all  that  is  shown  by  the  books  of  thsi 
company.  The  presumption  of  knowledge  attaching  to  a  di- 
rector which  is  referred  to  in  the  case  of  Lane  v.  Bami  $U^  f 
Heisk.  487,  applies  only  in  suits  between  the  bank  and  a 
stranger.  The  doctrine  has  never  been  extended  to  suiti 
between  the  bank  and  its  directors:  8aving$  Bani  ^  Lomi^ 
fOb  V.  CaperUm,  87  Ey.  828;  12  Am.  St.  Bep.  488;  CUm  ▼• 
Bardan^  86  Fed.  Sep.  617;  In  re  Dunham,  26  Oh.  Div.  78B. 

The  doctrine  of  the  Lane  oase  is  carefully  limited  in  Mmrtin 
V.  WM,  110  Q.  8.  8. 

Whatever  may  be  said  as  to  the  negligence  of  the  directors 
in  office  prior  to  1880,  it  is  overwhelmingly  shown  that  after 
that  time,  and  through  the  entire  period  covered  by  the  over- 
checking  now  under  consideration,  that  there  was  no  inatten- 
tion to  the  duties  of  their  office.  Meetings  were  regula^  and 
frequently  held,  the  assets,  in  shape  of  discounted  paper  were 
carefully  examined,  and  directions  given  as  to  collections. 
The  cashier  was  forbidden  to  allow  any  overcheddng,  and  ht 
was  required  to  have  the  approval  of  at  least  one  direetor  ta 
thsdiscounting  of  any  paper.  VigUant  efforts  were  made  to  save 
the  bank  by  closely  looking  after  its  assets.  It  is  true  that  tlie 
money  in  the  hands  of  the  cashier  was  never  eountedt  but  aana 
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dekioBiimk  «r  laMeof  «vm  wer  eammitteil,  the  tfanft 
JnjHMteBiAL    A&MT  thJB^rMMnrod  yjgihiaoe  jmd 
MM  jsie  Booh  ^arbk  'or  obbImd  of  jfenaiMmg  <dinfctM 
^baoks  .ai  4m  tpovato  iM  ittafcioa;  micL  untar  aM  ttw 
iBUineat,  we  4o  aotihink  dafrndantechMiBabk  wttL'lhe 
^mhmoeditt  tlu«8flicikiiMnl  of  pernor  4M<r  faeiog  •onridtarad. 
JtMeiaa  Ibt  dcMM  af  Aa  ahanaaMa^i  and  ^dkniaa  4ha  4rill, 
of 


t!taioaATioiii»l>iBaciOH8.  — AaUirliallstlM  Jajrei  af  iMl  and 
^i%idh*<Bwrttww  tf  wrpofitUtfiiB  gwatothaiwfpqtiaigm,  anil  idiia  ttwy 
id  te  dan«ii  «i«bn4  %aM  *«iB^  fMtea  %i  taaNtowsh^Ua 
.iMa  itodW  «.  Amm^  *.  Alb  ika4;  iM  «L  «i|  Iff  Ai 
S4»  -aiid  JDfisa  i^^^*«^^fW  ^^^j^^^  ti^frf  <A5-<J01a  JItaa'Mailtan  JI 
MmeltmM,  190  IT.  T.  134;  17  Am.  St.  R^  619;  aoto  la  Htigm  m.  Mtm 
SoftmCh,.  98  Am,  Deo.  QST^^U. 


atooWioMafi  againntrliha^iiactOiW  of  4ha^ftwriTrHtiira^'BT 
aflkln,  aaaaztenaad  aota  to  ffoJam  r.  N^m  Biifflamd  Serem  <K«  ffS  Am.  Daa. 
•44-661;  JEkAaKtterT.StoMff,  7S'W!B.tt6;1Z3Am.9t'Rop.  411.  and  notai 
Wmmm,  JJBl■lllBl^  98  !&k.  618;  15  Am. "81.  Itep. "888;  JMMK^.  BAitmm, 
i8diiBn. .}9%2im.aL  &ap.»60a.  wdanA^;  Jtfiiwlia-^dtei^mOL 
IS  Aba.  St.  JUp.  ^887.  AatoQkhoIdar,«arm  ni4«qai|y>al  ■taahhiMni^ 
BMuntaln  an  notion  to  pro^ont  illegal  action  of  tho  m%}Qri^  withon 
^taoB  n^Mtttofhe  fliraeton  to  interfera  and  fbeir  refnaal  to  do  «h  iin1«« 
llla^ihoani  ^hatmi^ianah  wquwif  w wild 'ba 41  oo^aRraih  IToAt.  ^BorAMai 
afcL <b^  88 dtta.  886;  JIfa  ijpi  t  ^ate.  M..M.  0$.  %.  mMk,  m  JO^  W);  O^nr 
Oiaq^r.  CteMa»  220  111.  442;  <Aa«tfMiir.  JMUmm^ 4ili#m  84  4M.4k 
IToodMoTT.  -^oiBM,  88  OaL  184;  Mq^k  w.  Lmmim%  88  OaL  STi;  HotfgBom  m. 
IhiMk  etB.lf.Ii.  Uo.,46  Vinn.l2PI;  STorrfllT.  litHn  FaJU  Hfg.V^^  ICnn. 
#80;  AwTT.  Mif  VMiAB.  JK.  It  01».,  IW.  Y.  808.  "Bot,  ar8hian^,tfaa 
rmla  i^  tfatinditidaJatBPiiManraaMaaotjanliair^waaanwa  await  ihi 
i||iita«f  4ha  aigawtiBit:  Mmm  «.  ^Ahar  ^480^  JT.  Ai»  88*  JL  ^  S34; 
JTaoJey  t.  JiTidheriom  44  Minn.  49a 

OouoaATioKi —  Suit  ar  Aasnaan  AOiinT  Dhmoioiks  am  lf—iw« 
lUlHBiir.  —  Aa  to  when  ttia  «asignaa  df  an  'inadlrant  oorporation  may  bring 
Ika'AppBtvaa  vv^miaiBana|{maiit  til  tHia'tRffpQvaia 


—  Tha  diiOTtori  of  a  hanV  att  ndt  rmipoiwiMfi  fontba  fmtti  and 
al  Aa  aaahtar,  when  the j  ihamtalTaa  ara  fraa  from  fault;  «nd  4ha  bnrdan  af 
prodf  ii  upon  thaiftiintSf  to  ahow  a  wadt  d  fllliganoa  on  the  ^paxt  of  fiia 
in  4Kaa9^aring  w^aaTauilug  iha  iMMa'AiiuufjIi  Iha  wMa  01*4^1 
Baa*  aifcia, C^^awTim,  W  Kf.OM^  tttdkai.  A  ft 
aata. 

CoKMftjatiun — XKona^-SxAvora  «F  TiiMiTiTiiw  —  Jha  dfaaataai  ai 

a  oorporation  mnit  be  regarded  as  tnistaes  of  tho  oai^porata  affiuraand  gm^ 
m%j  Tor  the  benefit  of  the  vtookhdlden,  iHia  «re  tba  ban^ohMa:  ^OBfaoaT. 
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Oomeord  M.  Jl.  Oorj^»  M  K.  H.  5S7;  13  Am.  8t  Rep.  090,  and  note;  note  to 
Beadk  t.  MUier,  17  Aib.  8i  Rep.  898-S06.  And  when  the  trustee  it  barrefl 
bj  «k«  ilitato  of  Umitetloiui  thtt  MfMl  fM  fniil  if  abo  barred:  Notetoifi7^4 
▼.  nmnm,  9B  Am.  Iho.  IQ8, 109;  Bmffkm  r.  Bramm,  88  Tenn.  678;  Chaae  v. 
CMH^,  n  Ark.  858;  SS  Ataii  flk  Be^i  Wh  except  in  the  oaee  of  ezpread 
inutai  Jfac  t.  Toy,  88  OaL  839;  8  £m,  8t  Rep.  474,  and  note. 

CoBPORATiONB — DnuBOTOB  —  KaQWUEDOB  OF  Travsactionii.  — A  direc- 
tor of  a  oofpotmiion  Is  not  ehargeable  with  aotnal  knowledge  of  iti  bnaineaf 
traaaaoliooa aordx booanoi  ko  Is anok diMteLitteU T^BMMim^l»  N.  Y. 
lltifl 


OA8ES 


SUPREME   COURT 


VIRGINIA. 


OONBAD  V.   EfFIKOHB. 

(17  YdMiinA,  iBi] 

m  Tnrvn — Bnoncnr — HBAainuiov  DiHAaHL  —  A 
•f  bad  vndttr  wamut^dtad  l«  •ntitled.  iipoa  •rioliiMi,  totk* 
^liM  paid»  M  •gaiiwl  Um  Ttndor,  with  intwort  from  1^  date  «l 
tion. 

▼ivDOB  AHD  yiVDn— Bnonoir  it  10  Past— Miasobb  ov  DtAKAaai  — 
When  a  porohaMr  Imys  land  with  notioe  of  inflrmi^  of  titii^  and,  •ft* 
improring  it^  aolli  it  at  a&  iaeraasod  prioe^  a&d  tlia  parohaaar  frooi  Ua 
la  erioted  aa  to  ona  fourth  thereof,  the  firat  porohaaar  ean  reeorar  ^  Ua 
▼endor  only  one  fourth  of  the  prioe  paid  by  hin^  while  he  Baal  pajla 
hii  pnrohaaer  one  f oorth  of  the  prioe  reoeired  from  him. 

TnsoB  Atro  Vkhdm — BncnoN — Mbasitbb  ov  Damaqb  ^  OooimBL  Fsn^ 
-—Where  a  Tendee  la  avioted  for  failnra  of  title  whieh  the  vmidor am- 
ploya  oouneel  to  defend,  the  TOndee  oannot  reoorer  from  the  ▼endor  Ua 
oouiaei  f eee  in  addition  to  the  prioe  paid  lor  the  land»  wilii  iateraat 
thereon  from  eriotion. 

E.  8.  Conrad^  for  the  appellant 

W.  B.  CompUmj  O.  O.  OraUa%  and  8ip$  mndHarri$^  farilie 
Appellees. 

liAcnr,!.  This  is  an  appeal  from  a  deoiee  of  the  drotiit  ooQit 
«f  Rockingham  County,  rendered  on  the  nineteenth  day  of 
April,  1889,  and  is  a  controyersy  between  the  parties  in  the  snit 
€SEffingerY.  ffaS,in  the  said  conrt,  which  was  considered  in 
this  court  in  1885,  and  decided  at  the  Noyember  term  therectf  of 
that  year,  and  is  reported  in  81  Va.  94.  By  reference  to  that 
case,  it  will  be  seen  that  one  James  Hall,  of  Harrisonburg,  Vir- 
ginia, by  will  probated  in  March,  1836,  deyised  certain  real  es- 
tate to  his  wife  for  life,  and  at  her  death  to  be  sold,  and  the 

Mi 
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proceeds  divided  as  stated.  The  widow  married,  and  she  and 
her  husband  conveyed  the  life  estate  to  purchasers  named  in 
the  record,  and  subsequently  some  of  the  parties  entitled  to 
the  proceeds  of  the  sale  of  the  said  lands,  upon  the  execution 
of  the  will,  after  the  termination  of  the  life  estate,  conveyed 
their  interests,  and  the  purchasers  thus  acquired  eleven 
sixteenths  of  the  said  proceeds.  In  1850,  the  purchaser  con- 
veyed some  fifteen  acres,  situated  in  the  town  of  Harrison* 
burg,  to  the  appellee's  testator,  M.  H.  B£Bnger,  which  were 
divided  into  town  lots  and  built  upon  by  subsequent  pup- 
ohasers,  among  them  the  appellant's  intestate.  The  lifo  estate 
terminated  in  1879  by  the  death  of  the  wife  of  James  Hall, 
who  had  become  Mrs.  Dondale.  Whereupon  certain  claim* 
ants  under  the  will  of  James  Hall,  who  had  not  parted  with 
their  interests  in  the  proceeds  of  the  sales  of  these  lands  de- 
vised by  the  will  to  be  sold,  filed  their  bill  against  Eflinger 
and  the  various  persons  in  possession  of  said  land  under 
deeds  from  liggett,  the  purchaser  of  the  other  interests,  ask* 
ing  that  the  will  be  construed,  that  the  land  be  sold,  and  that 
the  proceeds  be  distributed.  In  that  suit  the  circuit  court  de» 
cided  that  the  complainants  were  entitled  to  five  sixteenths 
of  the  lands,  without  compensating  the  defendants  tat  the 
improvements  the  latter  had  put  upon  them,  and  directed  the 
lands  to  be  sold.  Upon  appeal  here  by  the  defendants  in  thai 
suit,  the  decree  of  the  circuit  court  was  aflSrmed.  The  con- 
troversy  on  this  appeal  is  as  follows:  The  property  about 
which  this  dispute  is,  which  is  a  part  of  the  above-mentioned 
lands  of  James  Hall,  deceased,  was  conveyed  August  19, 1862^ 
by  Smith,  commissioner,  to  William  A.  Conrad,  in  consider- 
Ation  of  the  sum  of  three  thousand  three  hundred  dollars.  On 
September  26, 1862,  Conrad  conveyed  to  John  T.  Harris,  with 
general  warranty.  Under  the  decree  of  this  court  of  Novem- 
ber, 1885,  above  referred  to,  the  property  was  sold  to  Harris 
at  four  thousand  five  hundred  dollars  on  the  twenty-fourth 
day  of  June,  1886.  This  sale  was  confirmed  by  the  courti 
uskd  the  cause  was  referred  to  a  commiBsioner,  with  instniO" 
lions  to  ascertain  the  rights  and  liabilities  among  themselves 
of  the  defendants.  The  commissioner  reported  the  right  of 
recovery  of  those  claiming  under  the  warranty  of  Eflinger, 
deceased,  to  be  five  sixteenths  of  the  purchase  price  paid  said 
Effinger,  with  interest  from  the  date  of  eviction,  and  the  costs 
incurred  in  defending  the  title.  Concerning  this  rule  as  to 
the  measure  of  damages,  there  appears  to  be  no  dispute.    The 
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ststomeitt  of  Judge  Rfchardson  in  CHck  r.  Ghmny  77  Va.  88S, 
from  IlifdbM  T.  FHA^gk^  ?Leigh,  451,  *'thst  the  pnrehamr, 
upon  efictiM  ia  a  oaae  TAm  tbia,  b  oaUr  cntiCM  to  thv  par- 
wkaM  jinoo  piady  wKh  fotsmtt  from  the  date  of  oticfioif  and 
tfOttM^  b  conceded  on  botb  ifdea:  But  ttre  cfrrail  eoartr  haf^ 
liig  oonuffueu  the  com uilsiiluuerli  report,  th^  appellant  a|h 
peala  to  tbit  eonrt,  and  assigna  as  error  the  dedeion  of  the 
ooorC  that  there  wae,  in  the  arid  snlt  of  Effingerr.  HaM^  91 
Ya.  9f,  an  etiotion  aa  to  fire  sixteenths  onty  -of  the  proper^ 
sdd,  ekimfng  that  there  was  a  total  evictiDn  aa  to  Harris^ 
end  that  he  (Conrad)  was  therelbre  entitled  to  reeorer  of  1^ 
Anger  ^  whole  amount  of  his  purefaase-uoney.  There  waa 
g  technical  eviction  of  the  whole  property,  bat  the  ratne  ef 
eleven  sixteenths  waa  not  ket,  bnt  retained,  and  the  adaal 
loss  waa  only  five  sixteentiis  of  the  prsperty,  and  to  this  the 
reeovery  is  limited  under  the  terms  of  the  mle  above  stated, 
nie  commissioner  ifxed  (and  the  court  approved)  the  fiabOity 
of  fiflhiger  to  Conrad  at  five  sixteenths  of  the  parehaee  price 
paid  by  Mm  to  Kfflnger  at  date  of  evfctioD,  and  the  fiablMly 
of  Conrad  to  Harris,  his  vendee,  was  fixed  upon  the  same 
jirinciiple,  bnt  as  tin  lot  was  expensivefy  improved  wlien 
Harris  pnrehased,  having  been  bnilt  upon  by  Conrad,  tlw 
price  ptdd  was  $4,600,  by^  Harris  to  Conrad,  whereas  Conrad 
bought  tbe  unimproved  property  at  $1,874;  the  conrmismoner 
taldng  as  fab  basb  the  jmrcfaaae  price  stated  in  Hbe  deed  ia 

The  appellant  claims  that  heshonid  be  aRewed  a  fee  ef  fifty 
dollars  as  an  attorney's  fbefor  defending  the  title  Bffinger  seM, 
which  shoold  be  paid  by  Bffinger;  bnt  thb  claim  the  eooft 
dballowedt  npon  the  grtmnd  tbat,  when  called  open  by  Conrad 
to  defcnd  the  title,  he  promptly  employed  and  paid  a  oempe- 
tent  attorney  to  do  this,  and  sboald  not  thereft>re  be  reqnirad 
to  pay  any  other  attorney.  The  effect  of  the  eonrt'a  deeieion 
In  tlds  case  b  to  apply  the  rale  of  conrpensatfon,  as  stated 
from  OHck  r.  Ormn^  Tf  Va.  886,  to  each  of  the  pnrohasera, 
Ototmid  and  Harris,  Cbnrad  heUng  eompensated  open  the 
basis  of  five  sixteenths  of  $1,874,  and  Harris  npon  the  basia 
of  $4,600.  Conrad  claims  that  he  should  recover  of  Bfiager 
an  that  Harris  recovered  of  him,  but  under  tiie  dedaiea  ift 
Sffingfgr  v.  HctX,  81  Va.  94,  he  was  held  to  have  porebaaed 
with  notice  of  the  Infirmity  of  bis  title,  and  so  he  cannot  have 
his  recovery  based  npon  improvements  made  by  him,  and  to 
held  to  the  baBis  of  his  purchase-money,  etc.    The  same  rule 
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hMB  been  qipUed  to  Harrie^  tat  it  sflbeto  Mm  diflefenttyi 
beennee  be  did  not  ereet  the  Tvlmible  fatpravementB^  bot  pm* 
cbued  fbein.  TbereArei  Ibe  ftnHyiint  of  hb  pnrobflse  noiiej 
ezoeeding  tfiat  of  Conrad,  Mb  recamy  exoeeds  Connd^a.  And 
tbe  deeree  of  fbe  einoft  cooft  upon  tbat  qneation  ie  oorredi 
Mai  not  erroneoua.  At  to  Ibe  Ibe  elahned,  h  wae  rigbtly  i^ 
Jeetedi  aaBffinger  bad  emplojedand  paid  oompeteal  ooonaeL 
Upon  fbe  whotooaae,  ire  are  of  <^ifnion  la  aflfam  tbo  deeie»  ef 
tbe  circnfl  ooart  appealed  flrom. 
ONvee  afllnned. 


Ie  a  nfe  «C  Itad  «ilk  cefvaMrt  of  wvmii^  ena  «1»  TMulM  k  •iritftod, 
nmgfmt  Um  rtlwm  «f  th*  landt  if  be  ham  paid  Um  puiehaM  prios.  O 
aiM  panhMe-moo^  htm  Un,  pwlty  pud,  ht  may  leoofrv  tiiafc  amefa,  wM 
intewti  Seeekv^  r.  Bafcfcrtii,  iS  Cbos.  4I9|  t  Mm.  §L  Btpk  ay»  aui  netaf 

jMhf^T.  jetmbm^  aaibuk  aa. 

TaaaoBjoBi  PeaanAaBa-^Kaewunen  op  Dafauma  Tni^  —  A  pav- 
elMMrol  bndwWluMfvilkttUbto  be  dif oeliY*  «aiiot  rwaovtr  fiom  th« 
lEialitfal  omMC  tiM  TafaM  el  UBpieT«iii«iti  placed  tiMraoo.  in  ae  aetioa  •! 
a>ufaiit  iKMiht  lij  Hm  kitort  WoMtr  t.  Qe^  0  WdH  i7;  U  Am 

T.  ilMi;  41  Li.  Aaab  71L 

e<  duBiaMi  tette  kaaoh  eCwsnealf  eC  «Me  Ie 


Jom  tn  TniPM» 

(V  T^BemA^^ai 

■*-Af ittj  k  piiariw  aederapMnoi  eonitafflt  Ie 
ft  taBAiit  al  will,  and  oaaoo*  ba  ejaefead  by  hk  graalar 
areniaa^  witbovt  damand  for 


Fi  E.  and  E.  F.  Bufard^  for  tbe  appeOanl 

ML  Tmrwkmtt^  fot  tha  ^ppeUaa. 

Laor,J.  bi  Ibmh,  18Bf  ,  ibo  delbndanft  ki  eeior  tted  Ui 
iai'leiaffoii  In  ejeetauenl  againat  tbe  platarttflT  In  eraoi^  for  the 
VNorerf  ofthepoeeeeelonof  a  eertaln  tenet  of  land  in  Beone- 
irUk  Coonljr.  Althe  term  of  tbo ooart  feUoving, tlie  defend- 
ant pleaded  not  gnfRjr;  at  tbe  trial  of  the  aaaa,  after  tbe 
ptaintHf  bad  fntrodneed  a  deed  totbo  eaid  traet  of  land,  oxe- 
CQted  to  Mm  hy  one*  Robert  H.  Jonee  on  tbe  tenth  daj  of 
Ot?t(Awr,  1888,  dnty  recorded,  tbe  defcndant  effnmd  to  peem 
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''that  about  eighteen  years  ago  he  entered  into  a  certain 
parol  ageement  with  the  said  Robert  H.  Jones,  wherein  the 
said  Kobert  H.  Jones  contracted  to  sell  the  said  tract  of  land 
to  the  defendant  for  the  sum  of  fifty-five  dollarB,  and  Iher^ 
upon  put  the  defendant  into  possession  of  the  said  land, 
and  that  the  defendant  has  continued  to  hold  possessicm,  un- 
disturbed, of  this  land  until  the  institution  of  this  suit,  and 
has  never  received  any  notice  to  surrender  the  possession  of 
the  said  land  previous  to  the  institution  of  this  suif 

All  of  this  evidence  the  court  excluded  from  the  jury,  upon 
the  ground  that  the  same  was  inadmissible  unless  the  defend- 
ant introduced  a  contract  in  writing  between  him  and  the 
said  Robert  H.  Jones;  when  the  defendant  excepted,  and 
judgment  going  for  the  plaintiff,  the  said  defendant  applied 
for  and  obtained  a  writ  of  error  to  this  court 

The  said  ruling  of  the  said  circuit  court  of  Brunswick  was 
plainly  erroneous.  The  defendant  having  come  into  posses- 
aion  lawfully,  with  the  consent  of  the  owner  of  the  land, 
under  a  parol  contract  for  the  purchase  of  the  land  in  ques- 
tion, he  had  a  right  to  be  there  until  his  possession  should 
become  unlawful.  And,  as  to  this  question,  it  was  immaterial 
whether  the  contract  was  in  writing  or  by  parol.  As  this 
question  does  not  arise  under  sections  2741,  2742,  and  2748 
of  the  Code  of  Virginia,  which  provides  for  the  equitable  de- 
fense at  law  which  entitle  the  defendant  to  a  deed  in  court  of 
equity,  provided  the  defendant  has  given  the  notioe  required 
by  section  2743  of  the  code. 

This  question  does  not  arise  under  the  statute  eited  above, 
and  the  same  does  not  affect  it  But  in  England,  at  the  com- 
mon law,  a  person  entering  under  a  contract  for  the  purchase 
of  an  estate  (with  which  he  has  not  complied)  with  the  con- 
sent of  the  vendor  was  deemed  a  tenant  at  wilL  Tenant  at 
will  is  when  lands  or  tenements  are  let  by  one  man  to  an- 
other, to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by 
force  of  which  lease  the  lessee  is  in  possession.  In  this  case 
the  lessee  is  called  a  tenant  at  will,  because  he  bath  no  cer- 
tain nor  sure  estate;  for  the  lessor  may  put  him  out  at  what 
time  it  pleaseth  him.  And  estates  at  will  may  arise  by  im- 
plication as  well  as  by  express  words.  Thus  if  a  tenant  for 
years  holds  over  his  term,  and  continues  to  pay  rent  as  be» 
fore,  such  payment  and  acceptance  of  rent  will  amoont  to  a 
lease  at  will.  And,  upon  similar  principles,  a  person  entering 
nnder  a  contract  of  purchase  which  he  has  not  complied  with 
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would  be  a  tenant  at  will,  for  the  possession  of  the  tenant  is 
by  virtue  of  an  entry  by  the  oonsent  of  the  vendor;  it  is  not 
adverse,  bat,  as  the  only  other  alternative,  it  is  a  tenancy  at 
the  will  of  the  vendor.  A  person  occupying  land  When  no 
terms  are  prescribed,  and  without  any  reservation  of  payment 
of  rent,  is  a  tenant  at  will. 

Lord  Coke  says  every  lease  at  will  must,  in  law,  be  at  the 
will  of  both  parties;  therefore,  when  a  lease  is  made  to  have 
and  to  hold  at  the  will  of  the  lessor,  the  law  implies  it  to  be 
at  the  will  of  the  lessee  also.  So  it  is  when  the  lease  is  made 
to  have  and  to  hold  at  the  will  of  the  lessee;  this  must  be  also 
at  the  will  of  the  lessor.  And  where  an  estate  at  will  is  de- 
termined by  the  lessor,  the  tenant  is  entitled  to  the  com 
sown  and  other  emblements. 

With  respect  to  the  acts  which  amount  to  a  determination 
of  an  estate  at  will  on  either  side,  the  first  and  most  obvious 
mode  of  determining  it  by  the  lessor  is  an  express  declara- 
tion that  the  lessee  shall  hold  no  longer,  which  must  either  be 
made  on  the  land  or  else  notice  of  it  given  to  the  lessee.  The 
tenant  at  will,  being  entitled  to  notice  of  the  determination  of 
the  lessor  to  end  the  lease,  is  entitled  to  a  reasonable  notioe 
of  the  determination  of  the  lessor's  will  before  he  is  obliged 
to  quit.  What  is  reasonable  notice  of  such  determination  is 
A  question  of  law,  to  be  determined  by  the  particular  circum- 
stances of  each  case.  The  time  must  be  suflicient  to  enable 
the  lessee  to  take  the  emblements,  and  to  remove  his  family, 
his  furniture,  and  other  property. 

In  the  case  of  Right  v.  Beard^  decided  in  the  court  of  king's 
bench  in  1810,  18  East,  219,  it  was  held  that ''  one  who  is  put 
into  possession  upon  an  agreement  to  purchase  the  land,  can- 
not be  ousted  by  ejectment  before  his  lawful  possession  is 
determined  by  demand  of  possession  or  otherwise:  Birek  v. 
Wrightf  1  Term  Rep.  883,  opinion  of  BuUer,  J. 

To  the  same  effect  is  OoodliUe  v.  Herb^rij  4  Term  Rep.  680^ 
opinion  of  Lord  Kenyon,  0.  J.,  where  it  was  held,  upon  a 
parol  agreement  to  lease  land  for  four  years,  that  such  only 
creates  a  tenancy  at  will;  and  if  that  tenancy  be  not  deter- 
mined before  the  day  of  the  demise  laid  in  the  declaration, 
that  the  plaintiff  could  not  recover  in  ejectment:  D$an$  t« 
Aawltfis,  10  East,  201;  Doe  v.  Jaek$oii^  1  Barm  A  0.  448;  1 
Coke  Inst  67;  Coke  Lit,  sec  68;  Lomax's  Digest,  1, 191 

This  rule  of  the  English  common  law  is  ttia  law  of  tUi 
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Btate.     See  the  case  of  WiMiamaim  y.  Aixton,  18  Gratt.  475, 
60&,  where  it  is'  8tate<),  birt  in  a  case  where  it  did  not  arise. 

Irr  Twyman  t.  Hawky^  9i  Ctratt  512,  IS  Am.  Bep.  061, 
Ifowerer,  the  qvestien  came  otjuareljr  up  for  deoisioiii  when 
Stapleev  J.)  it  reported  ae  sajtugi  ^TUe  recutiF  preeentv  bat 
a  single  question  for  adjudication,  and  that  ii^  iriaetbm  a 
person  placed  m  possession  of  land  ondet  an  agrsemeiit  tot 
a  ptrrcbsse,  but  who  is  in  defkntt  in  the  payment  of  tlie 
purcbase^money,  is  fiable  to  be  turned  out  of  poflBssanm  by 
ejectment;  without  prerxous  demand  or  notice  bj*  flio 
dor." 

In  which  case  it  wae  said  that  this  doctrine  we  bars 
forth  above  had  long  been  established,  and  that  then  it  had 
been  uniformly  held  that  the  vendor,  having  placed  tbe 
dee  in  possession,  he  cannot,  without  a  demand  of  the 
session  and  a  refusal  by  the  vendee,  or  some  wrongful  act 
by  him  to  determine  such  possession,  treat  the  vendee  as  a 
wrong-doer  and  a  trespasser,  as  he  must  assume  him  to  be 
in  instituting  an  action  of  ejectment;  citing  Right  t«  Aard| 
13  East,  219,  and  other  cases;  asserting  that  the  doctrine 
had  received  the  sanction  of  this  court,  and  was  somd  and 
just,  and  should  be  adhered  to  bj  our  courts. 

TbtB  rule  is  maintained  in  other  states  of  this  eooatry: 
Carson  t.  Baker^  8  Dev.  220;  25  Am.  Dec.  708.  In  some  of 
the  states  it  is  otherwise.  See  Am*  A  Stag.  Snoy.  of  Law,  I, 
240,  where  the  whole  subject  is  elaborately  reviewed,  and  tihs 
decisions  of  the  states  collated  upon  this  sul^eot 

The  circuit  court  of  Brunswick  having  decided  in  tUs  eaae 
contrary  to  this  well-established  rule,  and  to  the  decisions  of 
this  court  upon  this  subject,  the  same  Ss  enoneons,  and  must 
be  reversed  and  annuRed,  and  the  case  remanded  to  tbe  said 
court  for  a  new  trial  to  be  had  therein  in  accordance  witb  tbii 
opinion. 


Obsatsd.^ Od^  wha  is  let.  iaio.  yw—iinn  andv a psNl 
ehM*  it  a  toii«nt  at  will:  BarrUw.  rrbJt,  40  K.  T.  S4|  10  Am. 
PaOerton  t.  Stoddard,  47  Bffe.  85S;  74  Am.  Dm.  490^  aed  aolti 
m  Ifith.  4e%  MMt  ▼.  WmOkm,  8S  CM.  414. 
vw  JMeiMJ.  4#  Aa^  Pea  Ml. 
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Hall  v.  pAUEEft. 

Wtum  —  C3kMiSTmeoBHHi^£RAn  0  Fmm,  —  Whtm  m  tiiitiir  Igr  «ill  ^ 
qaaaths  hii  «rtate  to  hk  -fire  cUnghten  alwolaia]]r»  and  tiktnproHcUt 
that  tlie  share  bequeathed  to  one  of  them  shall  1m  lield  by  bis  azeevfeor 
for  her  sole  me  and  Iwneflt  €mtng  Imt  IXe^  vad  «t  har  AmIHi  the  M* 
anoa,  H  aaqr,  togo  tohir  chiMiaB^aka  willteksai«Meimlaa«faii9l% 
tiia  limitatiea  oiwr  Wtng  void  for  mppgaanny. 

Guy  and  ^jRMvm,  €md  IT.  S.  Bairhidahf  for  the  «fp»lftuil. 
/oAn  TF.  22iely  and  Henry  UdmundSy  for  the  appeUeea. 

Lacr,  J.  In  a  Mii  for  tiie  parlilioii  «f  a  inoi  i>f  land  bi 
fke  8ud  oooRutj  of  flalifox,  tfae  true  oonttracfcNMi  •£  Ae  «ill 
c€  thm  krtu  Phdi|>  JofaiiBDii,  irho  J&ti,  im  1849^  inui  datvn  im 
question.  The  sections  or  clauses  of  the  said  will  dcMm  in 
qoes^aii  hfHoB  sppeal  are  the  ihxrd  Jtnd  ■^htk  ekiMfH  of 
tlie  said -will. 

The  third  chise  im  as  follows:  ^I  |^v«  aad  beqmeaik  to  JOf 
five  daxigfaters  as  foUowa,  m.,  Smrxtj  H.  Teny,  Judiih  Pal* 
i&er,  Marj  €.  Tayler,  J.  fiaU^aad  Franoee  Maria  Aiinsi,  two 
thirds  oi  way  eatete  now  in  ptuimmAm^  lo  be  'equally  divided 
betwreen  tliem." 

The  eigiBidi  dsuseis  as  follows:  ""I  wiU  and  direct  thai  the 
whole  of  Soaan  J.  Hall's  and  J'ranoes  Maria  Aemes'a  jntwwst 
ia  mj  «0tate  ishall  he  held  bf  injr  exeoutoi^  him  heiiSi  eaeett- 
toia,  and  adniniisftnAore  or  assigns,  for  the  fleie  uae  ajid  besi- 
efit  of  theiB  dariag  their  nalMral  life,  and  at  their  death  4fae 
bataiaoe,  if  any,  to  tinr  efaiUreii.'* 

Bneaa  J.  Hall  died,  learnag  ii«r  husband  her  snrri^riog. 
Vhe  B&m  ibmi  to  foe  twenty  yeans  old|  and  died,  his  father 
iwi«l«lng  Urn.  The  foftfaer  maoried  a  aeeond  wife,  and  died, 
Inmng  her  mrviving,  aad  by  boa  will  de^ed  tkm  iand  ta 
questioa  telds  ssdd  Moond  wife,  the  appellant  here. 

This  vmtvoveisy  has  urieen  between  tfae  widow  «f  ElQah 
€L  fliall,  tfae  aaid  mnpellani,  and  ihe  faetn  ai  law  «f  flnsan  .JL 
ilall,hia  initwifo,and  the  demee  under  tfae  will af  Phil^ 
f ofanson,  wod  ibe  qncation  to  foe  dedded  hatwaen  Itiecn  J% 
What  eetata  did  the  aaid  Soaan  J.  HaU  take  andsr  ibe  wW 
of  her  said  fitthar,  aet  forth  above? 

The  learned  jndge  of  ibe  aircnit  court  held  that  ''Bosaa  J« 
HaU  took  an  ahsolaie  and  fee-simple  estate  in  the  property 
giTen  to  her  wader  ihe  will  of  Philip  Johnaoa,  and  thai  the 
gift  over,  iinder  ibe  eighth  clause  of  the  said  will, '  of  the  bal« 
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•iMMy  If  any/  is  Told,  both  tat  repugnaney  and  ancertaint j. 
and  that  the  land  in  the  bill  and  these  proceedings  mentioned 
passed,  at  the  death  of  her  hnsband,  Elijah  C.  Hall  (who  had 
an  estate  for  life  therein  as  tenant  by  the  curtesy),  to  the  heirs 
at  law  of  the  said  Snsan  J.  HalL''  Whereupon  the  appellant^ 
Prudence  E.  Hall«  the  widow  and  devisee  of  the  said  Elijah 
0.  Hall|  applied  for  and  obtained  an  appeal  to  this  court. 

We  think  the  decree  of  the  circuit  court,  cited  above,  is 
plainly  right.  It  sets  forth  what  is  the  plain  and  explicit 
direction  of  the  will,  and  no  other  construction  of  that  instru* 
ment  is  reasonable  upon  the  face  of  it,  and  it  is  in  accordance 
with  the  manifest  intention  of  the  testator,  to  be  gathered 
from  the  words  employed  to  express  his  intention,  and  it  is 
not  necessary  to  call  to  our  aid  any  decisions  or  precedents  in 
such  a  case. 

And  as  was  said  by  Judge  Richardson  in  Cart  r.  Effinger, 
78  Va*  206:  *'  We  should  remember  as  a  great  truth  the  re- 
mark made  by  Judge  Pendleton  in  Kennon  y.  MeRoberU^  1 
Wash.  96|  1  Am.  Dec.  428,  and  quoting  from  able  judges  who 
had  gone  before  him, '  that  cases  on  wills  serve  rather  to  ob- 
scure than  illuminate  questions  of  this  sort;  that  cases  on  wills 
may  guide  as  to  the  general  rules  of  construction,  but  unless 
a  case  cited  be  in  every  respect  directly  in  point,  and  agree  in 
every  circumstance,  it  will  have  little  or  no  weight  with  the 
court,  who  always  look  upon  the  intention  of  the  testator  as 
as  the  polar  star  to  direct  them  in  the  construction  of  wills.' ** 
Yet  the  language  of  courts,  when  they  speak  of  the  prevailing 
intention  as  the  governing  principle,  must  be  ^understood 
with  this  important  limitation,  that  here,  as  in  other  in- 
stances,  the  judges  submit  to  be  bound  by  precedents  and 
authorities  in  point,  and  endeavor  to  collect  the  intention 
upon  grounds  of  a  judicial  nature,  as  distinguished  from 
arbitrary  occasional  conjecture*':  Jarman  on  Wills,  2,  838. 

In  the  case  of  Riddick  v.  Cafioofiy  4  Rand.  649,  Judge  Green, 
speaking  of  a  case  where  the  property  was  given  to  the  daugh- 
ter absolutely  and  in  the  strongest  terms,  with  the  provision 
that  if  the  daughter  should  die  without  lawful  heir  or  issue 
of  her  own  body,  then  what  was  given  to  the  daughter,  that 
shall  be  left  remaining  at  her  death,  to  his  sisters,  said: 
*'  What  did  the  testator  mean  by  these  words,  *  that  shall  be 
left  remaining  at  her  death?'  Did  he  mean  that  all  the  prop- 
erty g^ven  to  his  daughter  which  did  not  perish  in  her  life- 
time should  immediately,  upon  her  death,  go  over,  if  she  had 
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ao  iMae  then  livlDgT  Or  did  he  mean  all  the  property  which 
■he  had  previoualy  disposed  of  should  go  oyer  upon  failure  of 
her  iaaue,  whenever  that  eyent  might  happen?'' 

The  first  oonstruction  is  that  oontended  for  by  the  appel* 
lanL  The  latter,  I  think,  is  the  true  construction.  The  tes-^ 
tator  had  given  to  his  daughter,  and  her  heirs  and  assigns 
forever,  an  absolute  estate,  and  intended  not  to  restrain  the 
unlimited  power  of  alienation  incident  to  that  estate,  but  to 
control  the  future  disposition  of  so  much  of  the  property  aa 
she  might  not  dispose  of  in  her  lifetime,  and  that  it  should 
go  to  her  issue,  if  she  had  any,  as  long  as  they  existed;  and 
upon  the  failure  of  issue,  to  his  sisters,  or  their  representa<» 
tives. 

If,  however,  the  conclusion  last  stated  is  not  correct,  and 

the  testator  intended  to  give  over  the  property  left  only  in  the 

event  of  his  daughter's  dying  without  issue  living  at  the  time 

of  her  death,  it  is  clear  that  he  intended  to  give  to  his  daugh* 

ter  an  absolute  power  of  alienation;  and  in  that  case  could 

not  control  the  property  not  disposed  of  by  her,  as  such  con* 

trol  would  be  inconsistent  with  the  nature  of  the  estate  given 

to  her,  and  the  limitation  void  for  uncertainty  as  to  what 

property  was  to  go  over;  citing  Qray  v.  Montagu^  decided  by 

Lord  Chancellor  Northington  in  1764,  and  his  decree  affirmed 

in  Parliament  in  1770  (3  Brown  Pari.  Cas.  814),  to  the  same 

effect,  and  saying:  "There  are  other  cases  to  show  that,  after 

an  absolute  property  given  to  one,  with  an  unlimited  power 

to  dispose  of  it,  express  or  implied,  a  disposition  by  the  donor 

of  so  much  of  the  property  as  may  not  be  disposed  of  by  the 

donee  or  legatee,  to  another,  is  void,  because  of  the  inconsis* 

tency  and  the  uncertainty  as  to  what  part  of  the  property  is 

to  go  over."    See  also  the  case  of  Peckman  v.  Fillitevj  3  Ves.  7, 

with  the  provision  "  what  shall  be  left,"  held  by  the  master 

of  rolls  to  be  an  absolute  gift  to  the  wife;  Bull  v.  Kingston^  1 

Mer.  814,  with  the  provision  ''  whatever  shall  remain  at  her 

death";  AWy-Oen.  v.  Hall,  8  Vin.  Abr.  103,  pi.  60;  opinion 

of  Lord  Hardwicke  in  Flander  v.  Clark,  1  Ves.  9;  MiUer  v. 

Moan^  Vin.  Abr.  248,  pi.  21,  with  the  provision  '^or  make  na 

disposal  of,"  which  was  held  to  give  a  fee-simple,  —  opinion  of 

the  master  of  the  rolls;  Henderson  v.  Crosa,  29-  Beav.  220, 

with  the  provisions  "  to  spend  both  principal  and  interest,  or 

any  part' of  it,  during  his  lifetime,"  and  "should  my  dear 

father  not  spend  the  property  which  I  leave  in  trust  for  him"; 

the  case  of  Elcaris  AdmW  v.  La'ncastrian  School,  2  Pat.  &  H.,. 
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68,  ifitii  ih^  inrovklM  ''ml  wfaalover  Bbe  iM«r  Imw"  Afc  Imv 
dsAth;  Junffltt  ▼.  iittifei«Mi^3  Le%fa^  AtS,  witii  lb»  prwiaiM 
*'  by  will  or  otfaerwiMf  noi^f  harvo  ibe  «%aokiiA  diipaaal  -oT*; 
i&tam  T.  Oi<90r,  4  Lfngfa^  408|  with  (U  pvoviauMi  ''if  be 
(riiould  die  mtbowt  a  voa,  and  &at  Aril  tiie  land '';  Jlro«»  r. 
€hm^  6  •Gratt.  424,  mtb  tiifi  fMtiaiMi  '*80  aMicfa  «f  Am 
pffoperiy  at  nlgM  ba  in  ezislmce  ai  As  daaih  o£  tha  Anrt 
Ukar";  Catr  v.  f^En^,  78  Va^aOfi.  ariifa  iha  prowiaa^a* 
ihe  doaih  of  aay  wib,  atbai  boada  ahe  may  not  bav6  naad  I 
giva";  OokT.  CM«,  7d  Va.  251,  wilb  the  pnmBioa  ''tbaimagr 
be  on  baad^"  "  giving  tbe  wifii  tbo  absoliata  dispoBal  of  tba 
parsaiiBltr  "i  Mismmnmtry  Ac.  eic.  w.  Cabert'^  ^dmV,  32  OcatL 
857,  with  the  provision  "  but  sucb  part  as  she  did  not  appva* 
priata  abofiild  pas  at  ber  daafth,"  ato«|  am  ta  tba  tima  affact. 
Saa  also  2  Mifiorli  Inst  960,  07<L 

lin  this  tame  the  gift  was  la  tha  daogbtar  af  ona  fifth  of  imm 
tiurda  of  the  estate  in  abaolota  fropeorty.  It  is  than  ptoFidod 
that  this  aetate  shall  be  bdd  by  tibe  azeeutor  Sot  bar  sola  aaa 
and  benefit  during  ber  naiaral  life^  and  at  ber  death  tha  bak 
anae,  if  any,  waa  ta  go  lahet  tbiidren.  it  was  tba  evident  ia* 
lantioB  of  the  testator  that  tba  daughter  waa*  ta  osa  and  aqjojr 
and  expend  whatever  she  wished  of  thia  astatSi  and  her  tight 
to  do  this  18  not  lisaited  ta  any  degree;  and  the  provisioa 
**  the  balanee,  if  any/'  'cannet  be  eanatrnad  to  Uaut  her  power 
af  dtspasal,  which  la  absolute  and  vnliniited,  aa  an  inoidaDt 
ta  the  esfiala  granted,  and  the  prevision  far  her  ofaildren  ia 
void  for  lepagaaiaoy  and  oaoartssaty,  and  aannot  be  held  ta 
the  eatate  whioh  waa  granted  to  tha  daogbtar. 

JkB  we  have  said,  we  tirink  the  daaaee  com^ained  ml  ia 
rigiht,  and  the  same  mast  be  afirmad. 


Dbtisjc  — SuTAra  nr  Aa^RsFiraiiAiior.  —  WluvvawiUglvwihidsvl* 
tlierein  ao  Mtate  Tor  life,  with  power  to  seH  the  nine  and  t»] 
en>ey  H  ^rm^  Kfe  m  If  he  owned  »  fce-sin^le  eetefee  Aefei]i»  wflh 
Ser  to  the  teeteter'a  nephews,  the  derisee  tftksesaa  crtafceim  iee^  tha 
der  bei^  void  fov  refmgnaoe/:  Bowen  ▼.  Bmrnn,  S7  Vs.  4M|  fioii;  ^  SBIL 
Compare  iliUa'  t.  PoUerfitld,  Sd  Va.  876;  IS  Am.  Si.  Bep.  911^  sad  aolii 
Oytter  t.  KnuO,  137  Pa.  St  443;  21  Am.  St  Bep.  89a  IHier 
fatereetin  landb  ia  derind,  or  peraooahy  heifaealhed,  in  dear 
huignagey  without  wiada  of  Kraitalaaa*  ftn  deviH  ar 
deieated  or  Imitad  hj  «  anhea^neat  denUlol  ffaviaioaia  the  wiU  iafi 
tially  railing  a  limitation  upon  the  prior  deriae  or  heqneat:  Bflb  t.  MIi^  le 
Iowa,  259;  90  Am.  St  Bepw  418^  and  not&  A  deriae  to  one  for  llfeb  viA  t^ 
mahider  m  fee  to  hia  heira  at  law,  Teata  in  him  an  «tsto  hi  ieec  CmrfmtttWm 
Van  OiMer,  1S7  m.  ISf  11  Amw  flt  iUp.  9!^  snd  astea^ad  aotat  It  #as 
r.  mrug,  lai  ir.  a  Ida^  9  Ajn.8t  lUp.  Wt  TtaUr  t.  BOm^  197  JLU  ei7| 
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aOnmr  v.  Aifa^  141  Plk  6t  iSOb  ^Trecn't  Jhfttfr«  140  Pft.  St  SB63;  Obvor  t. 
<3aniekm,  25  S.  C.  S5«  McCaulejf  w.  Buekner,  87  Ejr.  191;  i4ficlerf  t.  Oerhardt 
140  fk.  8t  15S;  Lqfttm  w.  Murchiaom,  80  0«.  991;  Wedekktd  r.  BaOnAerf, 
W  Ky.  118;  iroferiT.  WMess  tS  Iirf.  818.  If  the  tens^f  AiriB  pmil 
«dMMM4o*akwitii  wmfmi  to  Mm  dmrMl  profadQr  lB«ii«h  *  nvjr  m  4ms 
«De  w^  0WM  %  iM^iflB^le,  a  limititi—  ow  is  v«id  for  JspngiuuMgr:  ite« 
r.  JfdA;  i7  lowft.  807;  39  Am.  fiepu  49^  and  foot-Mto|  ^tovdlT.  gflrfiiyb 
S2  Yt.  494}  69  Am.  Bep.  748. 


BffUGB   tZ.    SOFBB   LUMBEB   CoMPANY. 

[87  VIBOIHIA,  SBL] 

Stzdewgi  to  Vakt  Comtraot  Admtssiblb  as  to  Thibd  Pastt.  —  Altbongh 
the  parties,  as  between  theinselvei,  csnnot  introdnoa  parol  eridenas  ta 
coatiadiet -their  contraet»  a  third  persan*  wko  is  a  atraagar  "lo  tiia  aeii> 
4raatp  ha%  afieotad  bf  its  terms,  may  slu»w  hf  parol  wlwt  wss  tiia  traa 
■Manfa^  aad  scops  <ol  lbs  ooatnust^-sad  that  it  smaantad  to  a  aNfO 
lovosaUe  liaenss  onlj. 

8.  D.  Dmfm$aniSi  E.  HUlandj  for  the  flpptllMtk 
WhiU  and  ffumeff,  for  tbe  appellee. 

HiNTov,  J.  ThiB  is  a  controTersy  between  the  appellmiit 
and  appellee  ab  to  the  right  of  the  former  to  cat  timber  in 
that  part  of  the  Dismal  Swamp  which,  from  its  prozimitj  to 
8aft>lkf  is  knosrn  as  the  '*  Suffolk  side  ^  of  the  swamp. 

The  appeal  is  taken  £rom  a  decree  of  the  circuit  oooit  of 
KaBSBmond  Coanty,  which  perpetuates  the  injunction  pmri* 
oiudy  awarded,  and  allows  the  defendant,  Brace,  ^'to  remote 
iioni  the  lands  in  the  bill  and  proceedings  mentioned  all  the 
liaber  which  he  had  cut  thereon  prior  to  the  fourteenth  day  of 
August,  1886,  that  being  the  date  on  which  be  receiyed  notice 
from  the  DisHial  Swamp  Land  CSompany  to  cease  cutting  on 
said  lands.'' 

This  decree,  we  think,  after  repeated  and  careful  examina- 
tions of  the  record  and  tbe  able  argument  presented  for  the 
appellant^  should  be  austained,  because  we  are  satisfied  that, 
ao  matter  what  may  be  the  rights,  if  any,  of  the  said  Bruce 
mder  bis  contract  to  cat  "down  and  refuse  lumber, "  that  those 
rights  were  to  be  taken  in  sabordination  to  the  rights  of  the 
Jchn  L.  Soper  Lumber  Company,  and  neyer  were  intended 
to  extend  to  the  catting  of  the  juniper  and  cypress  lumber, 
excepi  as  a  anbcontractor  of  that  company. 

Without  going  into  a  detailed  statement  of  all  the  testimony 
upon  these  points,  we  think  it  sufficient  to  say  all  this  folly 
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appears,  not  only  from  the  testimony  of  Royalli  Hening,  mad 
Roper,  but  from  the  testimony  and  acts  of  Bruce  as  well;  te 
after  having  waited  some  time,  according  to  his  own  admie* 
sion,  to  find  out  fix>m  Roper's  own  lips  what  were  the  rights 
of  John  L.  Roper  Lumber  Company,  and  whether  they  had 
been  surrendered  so  far  as  the  Suffolk  side  of  the  swamp^  thus 
impliedly  admitting  that  whatever  those  right  were,  thai  he 
knew  that  they  were  superior  to  his  own,  he  nevertheleaSi 
without  having  seen  Roper,  went  on  and  entered  into  the  con- 
tract with  Royall,  president  of  the  Dismal  Swamp  Land  CSom* 
pany,  and  commenced  to  cut  timber,  both  dead  and  growing, 
under  it 

In  answer  to  the  thirty-third  cross-question,  which  ia  in 
these  words:  "  Then  you  knew,  both  in  person  and  by  letter 
from  the  president  of  the  lumber  company,  that  he  declined 
to  let  you  cut  juniper  and  cypress  timber,  and  yoo  say  that 
at  your  second  interview  Mr.  Roper  told  you  that  he  had  a 
contract  for  all  the  juniper  on  the  company's  land,  and  thai 
Mr.  Royall  had  no  right  to  contract  with  me,  yoo,  or  any  ooe 
else?  Is  that  so?" — he  says:  ''Yes,  sir."  Thus  showing  in 
the  clearest  manner,  as  we  have  said  before,  that  although  he 
was  aware  of  the  superior  rights  of  the  lumber  company,  ha 
went  on  and  acted  in  defiance  of  them. 

The  court  is  also  of  opinion  that  although  neither  Bmeo 
nor  the  Dismal  Swamp  Land  Company  can  be  allowed,  as 
between  themselves,  to  introduce  testimony  to  contradict  the 
contract  made  between  them,  that  it  is  competent  finr  the  lum- 
ber company,  a  stranger  to  said  contract,  to  show  what  was 
the  true  meaning  and  scope  of  that  contract:  Bamda  t«  Sib- 
bee^  21  How.  169,  and  cases  there  cited. 

The  rule,  says  Mr.  Greenleaf^  excluding  pard  proof  in  such 
cases,  is  applied  only  (in  suits)  between  the  parties  to  the  in- 
strument It  cannot  afiect  third  parties,  who,  if  it  were  others 
wise,  might  be  prejudiced  by  things  recited  in  the  writings 
contrary  to  the  truth,  through  the  ignorance,  carelessness,  or 
fraud  of  the  parties,  and  who  ought  not,  therefore,  to  be  pre- 
cluded from  proving  the  truth,  however  contradictiMy  to  the 
written  statements  of  others:  1  Greenl.  Ev.,  sec.  279. 

And  the  court  is  further  of  opinion  that  that  oootraot,  when 
viewed  in  the  light  of  the  surrounding  circumstances,  amoanti 
to  a  mere  license,  revocable  at  the  will  of  the  Dismal  Bwamp 
Laud  Company,  and  that  the  same  was  revoked  on  tha  flrar- 
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teoDth  day  of  Augnst,  1886,  by  the  notice  sent  them  on  that 
day. 

Entertaining  these  yiews  as  to  the  facts,  we  only  deem  it 
necessary  to  add  that  we  concnr  in  the  decree  entered  by  the 
lower  court|  and  that  the  same  mnst  be  affirmed. 


Paxol  ByiDKVOB  — WaimH  IxflTRViisim.  —  Ibe  rale  that  an  inttni- 
ment  of  writing  oannoi  bo  oontradietad  or  Taried  by  parol  avidonoe  applies 
•nly  between  the  partioa  and  priTies:  WhUbeek  r.  WhUbeO^  0  Gow.  266;  IS 
Am.  Dea  603,  and  note;  and  ia  not  applicable  in  oontentiona  between  third 
parties^  and  any  of  the  parties  to  the  contract:  McMader  y.  Itumranoe  On, 
^  N.  A.,  56  N.  Y.  822;  14  Am.  Rep.  239;  Ooknum  w.  Pii$  OoHtU^,  S3  Ala. 
t26;  8  Ank  St  Bep.  746^  and  noto. 


Db  Fargbs  V.  Rtlanix 

Un  YiaeanA,  46t) 
a  ^Whbi  Hvbbahb  An  Wira  am  Both  Imtebx&twd  la  the 
leenlt  el  a  enit^  neither  ia  competent  as  a  witness. 

BvsEAHS  An  Wira  —  P^smsoftial  SarruDfXHT  —  OoxsmntAnov  lo 
SuFTOBX.  -*  A  lelinqnishment  by  a  wife  of  an  interest  in  her  hoiband's 
estate,  whether  contingent  cr  certain,  or  of  her  own  estate^  or  making  a 
eharge  npon  it  for  her  hnsband's  benefit^  will  ccostitnte  a  ralnable  con- 
Mderatico  to  snpport  a  pest-nnptial  settlement^  when  there  is  no  badge 
ef  frMd. 

Hssaan^  Airp  Wir&  —  VoLinrrABr  PusT'SurnAL  ScmsiiaiiT  is  good 
against  snbeeqnent  ersditcrs^  when  there  is  no  frand,  and  the  settlor  is 
not  indebted  when  he  makes  it. 

BonAHB  AMD  Wva  —  yoLOMTABT  PosT-KVPTiAL  SsiTLaifairr,  wmor  Void 
•*  BmsHOBi  —  Brery  Tolnntary  pest-nnpUal  settlement  made  when 
^the  settlor  is  indebted  is  fraadalent  and  Toid  as  against  his  creditors; 
and  every  snch  settlement  is  deemed  Tolnntary,  nnlees  thoee  claiming 
nnder  it  can  show  that  it  was  made  for  a  Talnable  consideration.  Sadi 
consideration  cannot  be  shown  by  the  answer  in  an  action  to  annnl  the 
deed  of  settlement  fcr  frand,  nor  1^  recitals  in  the  deed. 

HmaAND  AMD  WiFB  — Dud  op  Ssttlbmbiit  as  Byipxhob.  —  Recitals  In 
n  deed  of  post-nnptial  settlement  are  condasive  npon  parties  claiming 
under  the  deed,  bnt  are  not  evidence  as  against  creditors  attacking  it 
for  f rand. 

HnsBAim  AMD  Wira  ^  FoCT-vumAL  SnTUDfuiT — Bviduob  Ihsufh* 
OBMT  TO  SvmrAnr.  —A  post-nuptial  settlement  en  the  wife  of  all  his 
property,  made  by  a  hnsband  largely  indebted,  npon  a  oonsideratioa 
and  nnder  an  agreement  recited  in  the  deed  of  settlement^  is  void  as  to 
ereditors,  in  the  abeence  of  clear  and  distinct  proof,  other  than  the  re- 
eitab  in  the  deed  and  the  wife's  evidence,  of  a  valuable  eonsideratioQ. 

Bill  to  annul  a  trust  deed  as  in  fraud  of  creditors.  The 
deed  in  question  was  executed  by  one  John  S.  De  Farges. 
By  it  he  conveyed  all  his  property  to  one  King,  to  be  held  in 
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trufit  tat  the  beoafit  of  grantor's  wife,  Josephins  Do  Fargi% 
free  from  the  claim  of  all  persons  claiming  under  him.  D^ 
eree  annulling  the  deed,  and  De  Pai;gM  appoalad. 

/.  N,  Stubbi^  for  the  iq)pellant8» 

H.  R.  Pollard^  for  the  appeUeei, 

La€Y,  J.    The  first  assignment  of  arror  naoassarj  to  nodes 

is  the  complaint  that  the  sale  was  ordeved  faelofe  Ae  iwpcni 
of  the  trustee  came  in,  closing  tlie  first  trust  deed  as  to  the 
sale  of  the  saw-mill.  Regularly,  this  report  should  haye  been 
in,  in  order  to  ascertain  the  balaooe  due  after  crediting  the 
proceeds  of  the  saw-mill;  but  the  report  being  filed,  it  appears 
that  Mrs.  De  Farges  was  the  purchaser  at  this  sale,  and  there- 
fore there  was  no  injustice  or  injury  to  the  appellants,  as  thej 
appear  to  have  had  full  knowledge  and  information  upon  this 
subject 

The  next  assignment  is,  that  the  ooort  ened  in  ezoloding 
the  deposition  of  Mrs.  De  Farges  in  this  eaose.  This  question 
is  too  well  settled  to  admit  of  any  profitable  disoossion.  As 
was  said  by  this  court  in  the  case  of  Burton  y.  IftU,  78  Va. 
470,  as  to  the  competency  of  husband  and  wi&  in  such  case: 
^'They  occupy  the  relation  of  husband  and  wile,  and  aze  both 
interested  in  the  result  of  this  suit  They  are  theniors  in- 
competent as  witnesses  ":  WiUiam  and  Mary  CMeg$  t.  Fhp>II» 
12  Gratt  372;  Murphy  v.  Carter^  23  Gratt  486. 

But  it  is  insisted  that  Mr.  De  Farges  was  not  interested  im 
this  suit,  because  be  had  parted  with  all  interest  to  his  wife; 
but  that  is  the  very  question,  —  whether  this  act  is  yalid 
which  was  done  by  him,  —  and  the  cases  all  hold  that  he  is 
interested  in  such  a  case.  As  he  obviously  is,  his  wife  is  also 
interested.  Her  interest  would  not  render  her  incompetent, 
but  his  interest  does  render  his  wife  incompetent  as  a  witness. 

It  is  assigned  as  error  that  the  circuit  court  annulled  the 
deed  of  March,  1887,  as  fraudulent  and  yoid  as  to  existing 
creditors.  It  is  settled  that  the  relinquishment  by  the  wile 
of  a  certain  or  even  a  contingent  interest  in  her  husband's 
estate  will  support  a  post-nuptial  settlement,  when  there  is  no 
badge  of  fraud:  1  Eq.  Cas.  Abr.  19;  2  Yes.  18.  So,  likewise^ 
the  releasing  her  jointure  or  dower:  Free  Ch.  IIS;  S  Lot*  70^ 
147;  2  Vern.  220;  Blovf  v.  Maynardj  2  Leigh,  8L 

If  the  parting  with  these  contingent  interests  of  the  will 
has  this  effect,  it  follows,  a  fortiori^  that  her  parting  with  hef 
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€rtm  etiaie,  or  midking  a  charge  on  it  for  Imt  hasbaod't  benoflti 
will  constitate  a  valuable  oonBidepatioa:  9  L9r.  146;  CoiPfw 
278;  and  Lmdf  Anmdd  r.  Phipp$,  10  Too.  It6t 

It  baa  also  been  decided  tbat,  io  settlementa  after  marriiq^ 
m  eoneideralion  Bioving  from  the  wife  will  aQj^art  Iraaitaitaoiiai 
to  her  ehildren,  ae  well  as  in  her  own  fo-mr:  Ward  ▼•  Sholbl, 
2  Vee.  8r.  16-18;  Tjavenderyf.  BlaeksUm,  2  Lofr,  147. 

But  though  these  eettlementa  will  be  aupportod  when  fhej 
appear  to  have  been  made  upon  a  fair  contract  Ibr  a  imbiabk 
oonetderationiy  and  in  the  execution  ol  each  a  oontract^  jvt, 
from  the  relative  situatkm  of  the  partm,  and  the  convenicDi 
cover  they  afford  a  debtor  to  protect  hia  property  and  impoee 
upon  the  world,  thejF  are  always  watched  with  ecmsiderafale 
jealousy. 

A  postHiuptial  settlement  will  be  good  againat  aabeequent 
creditors  when  there  is  no  fraud,  and  the  aettlor  ia  not  indebtedl 
when  he  makes  it. 

But  when  the  debtor  is  greatly  indebted  and  harasaed  by 
hia  creditors,  the  very  fact  of  hia  making  a  settlement  exoitsa 
strong  suspicion,  and  to  support  it  an  adequate  oomdderatioa 
must  be  shown,  together  with  the  absence  of  those  other  badfia 
which  generally  attend  a  fraudulent  transaotioo. 

Every  voluntary  post-nuptial  settlement,  niien  ihe  settlor 
is  indebted,  is,  as  againat  his  creditors,  fraudulent  and  void; 
and  every  settlement  will  be  taken  as  voluntary,  unless  those 
claiming  under  it  can  riiow  that  it  was  made  for  a  valuaUe 
considwation.  Su^  consideration  set  up  in  the  answer  hf 
way  of  defense  must  be  eetablished  by  legal  evidence.  • 

As  was  said  by  Judge  Carr  in  BUm  v.  Maignardj  2  Lei|^81: 
**  If  the  defendant,  charged  with  fraud  in  acoepting  and  hold- 
ing  under  a  voluntary  deed,  could  by  her  own  answer  supply 
proof  of  a  contract  and  the  execution  of  it,  and  of  a  valnsUe 
consideration  for  the  deed,  then  in  truth  it  may  be  said  that 
to  require  proof  of  a  consideration  at  all  is  a  mere  ISuoe.'' 

The  recitals  in  a  deed  are  said  to  be  conclusive  againat  all 
persons  claiming  under  the  settlor,  but  sudi  recitala  an  not 
proof  against  creditors  attacking  the  deed. 

If  such  recitals  were  proof  against  ere<fitor8»  it  would  be 
putting  into  the  hands  of  a  fraudulent  debtor  a  moat  dangsv* 
ous  weapon. 

As  was  said  bv  the  master  of  the  tolls  ia  BaUetbee  v.  JBav^ 
rta^rlen,  Swaast.  106:  ^  Such  a  doctrine  would  gii^e  to  every 
trader  a  power  of  excluding  hia  eveditors  by  a  recital  in  a 


662  Dm  Fabgbs  «.  Bylahd.  [Virf^nia, 

deed  to  which  they  are  not  parties  ** :  WUUam  and  Mary  Col- 
lege  w.  Powell,  12  Qratt  872. 

It  is  Bhown  that  Mr.  De  Farges  oame  into  tho  posseflsion  of 
coneiderablo  property  by  hU  marriage.  There  is  no  proof  of 
any  contract  made  at  the  tame  of  the  marriage,  and  no  daim 
made  concerning  such  agreement  until  some  seventeen  years 
after  the  marriage,  when  the  husband  had  become  largely 
indebted  in  nnmeroos  debts,  some  of  which  had  been  secured 
by  two  previous  deeds  in  trust,  and  many  secured  by  judg- 
ments recovered  against  the  settlor,  and  many  more  were 
sued  on.  The  trust  deed  in  question  was  made  for  alleged 
consideration  of  six  thousand  five  hundred  dollars,  amounts 
advanced  from  time  to  time  by  Josephine  De  Farges,  and  in 
further  consideration  of  the  sum  of  fifteen  hundred  dollan, 
due  for  timber  cut  on  her  land,  and  of  her  uniting  in  certain 
deeds,  and  an  agreement  made  to  reimburse  her.  And  the 
deed  conveys  several  tracts  of  land  situated  in  the  countieB 
of  King  William  and  King  and  Queen,  and  all  of  his  per- 
sonal property,  all  live-etock,  all  the  com  in  the  bam,  and 
all  household  and  kitchen  furniture,  leaving  nothing  for  his 
subsistence  except  by  her  bounty.  And,  as  if  this  were  not 
enough,  the  deed  adds:  ^This  to  include  all  the  personal 
property  of  every  description  now  owned  by  me." 

Now,  if  this  deed  was  not  made  to  prevent  his  creditors 
from  recovering  their  debts,  its  provisions,  if  sustained,  neoes- 
sarily  must  accomplish  that  result;  and,  as  we  have  seen,  if 
voluntary,  it  must  be  held  to  be  fraudulent  as  to  them,  be- 
oause  he  was  largely  indebted  at  the  time^  and  no  provision 
is  made  for  the  creditors  whatever. 

It  can  only  be  sustained  upon  clear  and  distinct  proof  of  a 
valuable  consideration. 

There  is  no  satisfactory  proof  of  any  such  agreement  as  that 
set  up  in  the  deed,  when  the  answers  and  the  deposition  of 
Mrs.  De  Farges,  and  the  recitals  of  the  deed,  have  been  rejected. 
The  personal  property  received  by  the  husband  belonging  to 
the  wife  became  his  by  virtue  of  his  marital  rights,  and  the  real 
estate  is  etill  held  by  the  wife,  and  not  affected  by  this  suit 

There  is  proof  of  the  declaration  of  the  husband  and  wife 
which  set  up  a  daim  to  a  provision  on  the  part  of  the  husband 
to  reimburse  the  wife  for  such  of  her  property  as  he  may  have 
used,  but  these  prove  notliing  more  than  the  answers,  the 
effect  of  which  we  have  considered,  and  are  wholly  inadequate 
to  prove  the  alleged  agreement. 
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There  waa  the  lapse  of  a  long  period  of  time  between  the 
marriage  and  the  settlement,  and  there  if  not  only  no  suffi* 
dent  proof  of  the  agreement  to  support  the  settlement^  bnt  it 
eannot  be  held  to  have  been  in  pursuance  of  any  agreementi 
and  was  obviously  voluntary;  and  so  it  was  correcUy  held  to 
be  constructively  fraudulent  as  to  the  existing  creditors  of  the 
husband.  And  the  decrees  complained  of  and  appealed  fkom 
here  are  without  error,  and  must  be  affirmed. 


Wrorsasis  —  CoupKnNor  —  Husband  avd  Whb.  -*  A  ImslNuid  k  aol 
eompetent  m  a  witnMs,  where  bis  wife  htm  an  intereet  in  the  litlgatimis  Jokm- 
eon  a.  Boke^  40  La.  Ann.  278;  8  Am.  St  Bap.  528,  andnoU;  SckmMr.  BeUt, 
28F]a.  178; Stomw. 8iom,2SVim. 274;  Skaww. Schoommer,  18011L448|  Wa^ 
v.  Narriman.  120  DL  132;  BkmeJ^ard  r.  Moon,  86  Mioh.  880)  Maim  w. 
EnowUs,  ei  Mich.  625;  Harrington  ▼.  SedaUa,  08  Ho.  5a3;  BUmt  t.  Boom^ 
128  Pa.  St.  667;  StUherland  t.  BoBt,  140  Pa.  Sfc.  879;  Nkholoi  r.  AutUn,  82  Va. 
817;  JAndM^r.  McCormkk  82  Va.  470;  Nor/oii  ek.  B.  JL  C^  w.  FrMk, 
82  Va.  122;  /oset  t.  Degge,  84  Va.  686;  Tkondom  r.  Gaar,  87  Ya.  816.  la 
aofcioBa  to  annal  a  poat-nnptial  ■etUomant^  naither  the  hnaband  nor  tiia  wilt 
can  testify,  no  matter  by  which  party  introdooed:  Wik  r,  Oobmmf  88  Va. 
227;  and  to  the  same  effect,  rabstantially,  is  8roU  y.  Bo¥fl(m^  82  Ta.  484. 

Bat  tba  hnaband  is  competent  in  an  action  in  whleh  his  wifa  ia  plaintiff  as 
the  azeontrix  of  a  decedent^  except  as  to  eonunnnioations  auida  to  sash  ethar 
dnring  marriage:  Van  Fka  ▼.  SiotU,  44  Kan.  628;  or  in  cases  whara  tfaa  oiwi» 
deaaa  is  with  raspaot  to  transactions  in  wliioh  lia  acted  as  liar  agent:  OotmeU 
Qro9$  efe.  B^p  Co,r.  Oenier,  42  Kan.  488;  Bope  t.  Btu,  118  N.  T.  668|  or 
in  sn  action  in  whidi  be  has  bean  Joined  as  defendant^  tba  ccntwfcwy  bdnf 
with  fcspaol  to  bis  wife's  1and«  of  wbid^  by  the >•  marUI,  ba  has  posssMJoai 
Brownko  ▼•  Fenwidtt  108  Mo.  420;  or  in  an  action  by  the  assignaa  d  hiwssif 
and  wif%  of  a  oaosc  d  action  against  a  csRiar  for  injury  to  tiia  wile's  goods 
while  in  transportation:  Norfolk  efe.  A.  A,  Ox  t.  Boad,  87  Ta.  186w  A 
^ttroroed  husband  may  testify  against  his  former  wils^  eren  as  to  iMto  een- 
ing  to  bis  knowledge  dnring  marriage^  when  sndi  facts  were  equally  asess 
siUe  to  others,  and  were  not  disclosorsa  made  to  bia  in  eooTcrsaticas  with 
hers  A^elow  T. /ffJdbK  76  Wis.  427.  Under  the  Kentucky  eodsb  in  ' 
which  might  have  been  bronght  by  or  against  tiia  wifs^  if  dM  had 
nnmarried,  mther  the  hnsband  or  wife^  bnt  not  both*  may  testify*!  Homati 
▼.  Temneg,  87  Ky.  62.  Compare  Pkkam  ▼.  JTafsefcy,  SO  W.  Va.  1;  8  Aa. 
8iBep.622. 

Nor  is  the  wife  competent  to  testify  where  her  hnsband  ia  Intsrsstedt  Arm 
▼.  MaMoM,  88  Kan.  272;  WhiUw.  VleUbmrg He. B.  B.Oo^4Bljk,  Ann.  000} 
BeffT.  Tkroop,  140  Pa.  St.  641;  Wik  t.  OOmm.  88  Va.  227.  When  the 
hnsband  ii  not  competent^  by  reason  of  bis  intereet  to  testify,  the  wife  alee 
will  be  incompetent^  in  anito  affecting  the  commnnity :  i^SMAm  t.  Nornkm,  77 
Tez.  608;  ffoOnr  T.  iSM^  121Ind.  436.  A  wilb  claiming  property  as  her 
separate  estate  against  the  creditors  of  her  hnsband  is  not  a  compctsnt  wit- 
aess  in  support  of  soch  daim:  Orabtre^  ▼•  />h»%  86  Va.  068.  Bat  see 
BUmkaard  ▼•  Mooro,  85  Mich.  881. 

Bnt  the  rule  that  a  wife  shall  not  testify  against  her  hnsband  ia  fonnded 
upon  their  legal  nnity,  and  ui  inapplicable  to  actiona  in  which  the  wife 
and  hnsband  baTC  conflicting  intereati^  soeh  as  divoree  sniti^  aetioM  ^  the 
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wife  wmkXw^  pwtaoMoii  against  tlu  hsibuid,  «r  a^aitibto  MttoB»  reiitftiiig  to 
tiM  wife's  ««pnato  Mtote:  S^s  Apptak  9^  Omm.  IMi  7  Att.  St  R«p.  aoii 
CbffnMe  T.  Ormiiimn^  41  La.  Ann.  27i.  Th«  wito  maj  tortify*  in  bar  own 
behalf  in  a  suit  whert  her  hniband  is  merely  a  nominal  parij,  haTing  no  real 
interest:  Tk^num  v.  BeUmiom^  87  Y&  683;  ^  fTZUiams  t.  t^ooboMsOb  eCc  iTf 
Oil,  20  FUk  63a 

validity  fhereal  genm^lyi  See  note  to  H\^\  iwi  v,  JIujImmsi,  IAAh.8L 

Rep.  7S9-764. 

Husband  and  Wira— PosT-NomAL  SBrruacxim. — A  settlement  be- 
tween iL  husband  and  wife»  after  marriage,  fairly  made  for  a  reasonsblo  osi^ 
sidisration  in  valae,  is  good:  Bai-nett  v.  Qcmff*^  9  Blaokl  2M;  44  Aa. 
Dec.  766,.  and  note;  and  valid  against  subsequent  creditors:  Btder  t.  WU' 
Bman^  6  Homph.  215;  44  Am.  I>Ba  903;  note  to  BoughUm  t.  Rtmgkkm^  77 
Am.  Dee.  72L  A  post-nnptial  settlement  is  presnmed  to  be  Totnntaiy.  •■# 
not  based  npon  a  Yaloable  consideration:  BMImYm  Amutrm^^  8C  Va»  81Q| 
and  therefore  prima  faeit  void  as  to  pre-existing  ereditora:  Se&ektr'W,  m 
90U,  84  Va.  813;  10  Am.  St.  Bep.  883.  Husband  and  wife  may  oontnot  Cor 
conveyances  between  themselves,  which  will  be  ralid  in  equity;  and  tlUNi|^ 
scrutinized  with  great  care,  such  contracts  will  be  always  upheld,  vbfli 
fouod  to  contain  certain  essential  requisites:  HoMttrmam  t.  AcmAoM,  09  Gooa. 
117;  21  Am.  St.  Rep.  74,  and  note.  A  post-nuptial  eontraot  whidt  attempli 
to  alter  the  legal  descent  of  property  is  void:  (Tiroetfiscl  ▼.  GroeAetk^  7S  Tiau 
664.  The  relinquishment  of  dower  may  be  such  a  oonsideration  upon 
to  base  a  post-nuptial  settlement  as  will  valMato  ft  against  Ae 
iters  of  the  husband:  iSCrc^er  v.  £01^,  86  Va.  6S7. 


BOWBK   V.    BOWBN. 
Vfl  TiB«aru»  4m\ 
Wraig-   Ce«iwuwi'ion-^PMmigM,««-When  9k  w3BL  ff^mm  Ike 

tiMf«i&  SB  eiteto  for  lifh^  with,  pewsv  to  sell,^  asd  to  poMsae  a^  enjey  i» 
daring  krfe  aeif  she  evj^ed  »  fee^issple  estate  thetein,  witb  fenainda 
t»  the  testttter's  nefhews*  and  aisoes,  the  iagstee  takes  an  eetate  fa  fsa* 
simple  absolnts^  aad  the  lensaiader  ovet  la  ^eid  fer  repagaaa^. 

lAiUe  and  LU^j  aryi  T.  R.  J7..  Wright^  for  ibe  appellanti» 

Marye  and  Fitihughj  and  A.  B.  Rawlinga^  for  the  appell0ef» 

Lact,  J.  The  will,  so  far  a»  it  i»  invdred  in  ttiia  contfo* 
versy,  id  as  follows:  ^'  After  the  payment  of  all  my  jnsi  debta^ 
I  give,  devise,  and  bequeath  to  my  wife,  Adelaide  Bowen^  aD 
my  estate,  real,  persooal^  and  mixed,  tot  and  during  her 
life,  and  it  is  my  wish  and  desire  thai  my  aaid  wife  may  sell 
and  convey  my  real  estate  and  receive  the  purebae^ncMMj 
therefor;  sell  and  use  all  my  personal  property,  and  boy  aikt 
sell  with  the  proceeda  such  pr(^;)erty,  for  her  own  comfort  and 
aoavernaaee,  aa  aha  may  ebooae^  withoafc  aaeamntahility  ta 
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say  penoB  wbttterer.  In  fsct,  <inrhig  fhe  lifc  of  my  said 
ivifc^  I  wask  her  txi  possess  and  enjoy  tbe  said  property  as  if 
•he  enjoyed  a  fee-nmple  and  absolute  estate  therein.  If, 
iMwever,  at  the  death  of  my  said  wife  any  of  the  said  prop- 
erty fhall  rvnraxB,  I  wish  the  same  to  be  divided  equally 
biiWMa  an  my  nepiieirs  and  nieces  who  may  be  living," 


The  wff!»  died  intestate  and  chitdless;  and  the  controversy 
im  between  ib»  nephews  and  nieces  of  the  testator  and  the 
next  ef  kin  and  hehrs  at  law  of  tbe  deceased  wife. 

The  question  is,  What  estate  did  the  wife,  Adelaide  Bowen, 
Uike  under  fltie  will?  The  eircnit  court,  construing  the  said 
wffl  ef  William  P.  Bbwen,  decided  that  the  said  Adelaide 
Bowen,  under  the  said  will,  took  the  absolute  estate  in  fee- 
simple  hi  said  property,  and  that  the  ^remainder  to  hia 
nephewB  and  nieces  is  repugnant  and  void."  From  this  de- 
cree tbe  appellants,  who  are  the  nephews  and  nieces,  and 
tboee  claiming  under  them,  have  appealed  to  this  court. 

The  qnestiont  involved  in  this  case  are  not  new  in  this 
eoirrt,  and,  by  what  may  be  regarded  as  the  settled  rule  of 
consfraetioR  in  such  cases,  the  decree  appealed  from  is  plainly 
right  The  whole  will  must  be  taken  and  considered  together, 
and  while  the  worda  ^ibr  and  during  bar  life,"  sianding 
alone,  would  indicate  an  intention  to  give  a  life  estate  oi »ly, 
tbe  i«baeqiieot  ptovieiens,  *^my  eaid  wife  may  sell  and  con. 
-yey  ny  real  estate  and  receive  the  purchase-money  therefor,'^ 
and  ''sell  and  use  all  my  personal  property,"  ^^boy  and  sell 
with  the  proceeds  such  property,  for  her  own  comfori  aod 
convenience,  as  she  may  choose,  without  accountability  to 
any  person  whatever,"  indicate  a  gift  of  the  whole  property. 
And  the  words,  **  In  fact,  during  the  life  of  my  said  wife,  I 
wish  her  to  possesa  and  enjoy  the  said  property  aa  if  she  en- 
joyed a  fee-simple  and  absolute  estate,"  fully  express  a  gift  of 
the  abeolute  property.  8e  that  she  not  only  had  the  right  to 
*'  sell  and  use  all  my  personal  property "  (there  was  no  real 
estate  left  by  the  testator),  —  a  right  of  absolute  disposal, — 
but  she  was  to  possesa  and  enjoy  a  fee-aimple  and  absolute 
estate  tbereiik  Tliie  was  an  absolute  gift  of  the  property. 
Tlken  the  added  words,  attempting  to  dispose  of  what  had 
been  already  g^ven,  as,  *'if^  however,  at  the  death  of  my  said 
wife  any  of  the  said  {ffoperty  shall  remain,"  the  same  to  go  to 
persone  indieated^  aie  inoperative  and  void  for  repugnancy. 
Kotbing  more  thaa  ttw  wh^  can  be  given.    Having  given 
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all,  nothing  more  remained  in  the  testator  to  give;  and  his 
hinguage,  "  if,  however,"  etc.,  ^  any  of  the  said  property  ahall 
remain/'  indicates,  and  according  to  some  of  the  dedaionSy 
standing  alone,  would  be  sufficient  to  indicate,  an  intention  in 
the  testator  that  his  wife  should  have  the  absolute  power  ol 
disposal,  which  is  inconsistent  with  the  gift  of  a  life  estatOi  or 
any  limited  estate  less  than  the  abeolute  property:  Bee  the 
case  of  Hall  y.  Paimer^  87  Va.  364;  anU^  p.  668,  and  the  caaea 
cited;  Brown  t.  Oewrge^  6  Oratt,  424;  Misrionary  Soe*  4ie.  T. 
Calvert,  82  Qratt.  857;  Carr  v,  Effinger^  78  Va.  197;  CoU  r. 
Cole,  79  Va.  251. 

The  cases  cited  by  counsel  as  per  contra,  of  John»  t.  /okiit» 
86  Va.  888,  and  MiUer  y.  PoiterfiOd,  86  Va.  876,  19  Am.  St 
Rep.  919,  are  not  in  conflict,  but  are  distinguished  from  this 
case  and  the  cases  cited  by  the  drcumstanoe  that  in  John»  y. 
Johne,  86  Va.  883,  the  power  of  disposal  was  not  absolnte  in 
the  first  taker,  for  her  sole  benefit,  but  also  for  the  benefit  of 
her  children;  and  in  Miller  v.  Potterfield,  for  the  benefit,  noi  of 
herself  alone,  but  of  a  named  beneficiary,  William  Garrett. 

We  are  of  opinion  that  the  decree  of  the  drouit  court  ap- 
pealed from  here  is  without  error,  and  the  same  moat  be 
affirmed.  ^^__^ 

Davm— EsTATi  nr  Fn  —  RxpiroHANor.— Where  a  teetate  imlml 
kb  property  to  hia  danghten  ebfloliitoly,  and  farllMr  provided  ttial  Ike 
giTan  to  ona  of  tham  ahould  ba  hald  ia  tmat  by  tha  asaontor  lor  bar  aela 
and  benafit  daring  bar  natoml  lifa,  and  at  bar  death  tha  balanoa  toga  to 
abildran,  inob  dangbier  moat  toka  an  aatato  in  fae-ainpla^  the  limitotloa 
orar  being  Toid  far  lapognaaayt  HaU  t.  Fagwar»  t7  Vs.  iM|  «f%  pw  SN^ 
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Un  YmeiMXA,  417.] 

SuaTHTAL  or  AcnoNS.  —  Wbere  a  oanaa  ef  action  la  tonndad  hi  toi\  as* 
eonnectod  with  contract,  and  affeota  the  paraon  only,  aad  net  tha 
the  action  dies  with  the  peraon;  bat  where  the  action  ia  foondad  an 
tracts  althongh  nominally  laid  in  tort,  the  action  auriTaa. 

BvaYiYAL  or  Aonomi^  Bbbach  or  OoMTaAOT  loa  Pebsokal  BMKwmwL  — 
An  action  far  braaoh  of  a  contract  of  amploymant  lor  paraonal 
aunrivea  tha  death  of  the  employer^  and  will  Ua^  eUbar  to 
the  oaae  nnder  the  atatote,  or  in  aMiiiw|ialf  aadar  Ike  enmmwi  Inr^ 
againat  hia  paraonal  representatiTa. 

BrATura  or  FaAin>8^  Contraot  voa  PaBsoNAL  Sbbtiohl  —  Aa  anl 
tract  for  personal  senrioea  not  to  be  performed  withto  ana 
execntion  ia  within  the  atotato  of  frand%  aad  foid* 
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BvxDxiiCB  —  Dbath  or  Pabtt  Pbhsiito  Acmov.  —  Whert  om  «I  tb*  ptf^ 
tiM  diet  pendiDg  the  aotion,  thereby  rendering  the  other  perty  ineom- 
peteni  to  toetify,  itotementi  nede  by  hia  at  the  fiiet  trtel  bmj  ba 
proved  at  the  eeoood  trial  by  the  ofidoaoe  of  other  witneweai 

TBX8PA88  on  the  ease  against  the  administrator  of  one  Lse^ 

disohargs 


Lee's  service,  in  violation  of  a  parol  contract  for  personal 
Tioes,    Judgment  for  plaintiff,  and  defendant  appealed* 

H.  E.  Barhsdale^  for  the  appellant 

Peatrosi  and  Harru^  foft  the  appellee. 

Lewis,  P.  1.  The  first  question  to  be  determined  la,  IXd 
the  circuit  court  err  in  reviving  the  action  against  the  admin- 
Btrator? 

At  common  law  an  action  was  abated  hj  the  death  of  either 
party,  and  could  not  be  revived  for  or  against  the  personal 
representative.  If  the  cause  of  action  survived,  it  was  neceih 
sary  to  bring  a  new  suit.  This,  however,  has  long  since  been 
altered  by  statute,  and  now,  if  the  cause  of  action  survives, 
the  action  may  be  revived.  Whether,  therefore,  the  present 
action  was  rightly  revived  depends  upon  whether  or  not  the 
cause  of  action  survives,  and  we  are  of  opinion  that  it  does. 

The  declaration,  it  is  true,  is  in  form  ex  deUdo^  but  that 
a$9ump8U  would  lie  for  the  injury  complained  of  is  undent 
able.  In  such  a  case  (u$wnp$U  and  case  are  concurrent  reme- 
dies; that  is  to  say,  an  action  ex  eantraetu  for  the  breach  of  the 
ooniract,  or  an  action  ex  delicto  ton  the  breach  of  the  duty, 
may  be  brought,  at  the  option  of  the  plaintiff.  Nor  is  it  die- 
poted  that  if  the  plaintiff  in  the  present  case  had  declared  in 
ossumpnt  the  action  would  survive.  The  appellant,  however, 
contends  that  the  action  died  with  his  decedent,  because,  he 
says,  in  an  action  of  tort  the  rule,  Actio  penonalie  moritur  ewm 
ponona^  applies.  He  contends  that  this  is  so  at  common  law, 
and  that  the  case  is  not  within  the  statute  now  carried  into 
section  2656  of  the  code,  which  provides  that  ^  an  action  of 
trespass,  or  trespass  on  the  case,  may  be  maintained  by  or 
against  a  personal  representative  for  the  taking  or  carrying 
away  any  goods,  or  for  the  waste  or  destruction  ot^  or  damage 
to^  any  estate  of  or  by  his  decedent^  But  this  position  we 
think  is  untenable. 

It  has  sometimes  been  said  that  at  common  law  all  oaussa 
of  action  ex  contractu  survive;  whereas  all  torts  die  with  the 
person.    But  neither  of  these  propodtaoiis  la  strietlj 
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rate.  The  general  rule  is,  that  rigbts  of  the  former  class  do 
survive,  but  the  rule  is  not  UBlversaL  Thus,  for  iDStancsii  a 
breach  of  promise  to  marry^  ot  a  breaeh  of  tha  imiiliait 
tract  of  a  medical  practitioDer^  or  of  an  attotney,  to 
skill  in  his  profession^  and  other  injuries  of  a  personal  natnn^ 
although  arising  ex  eorUr<ictu^  that  might  be  moitioned,  con- 
stitute exceptions  to  the  rule,  unless,  indeed,  some  epedal 
damage  to  the  personal  estate  can  be  stated  on  the  record: 
1  Lomax  on  Executors  aad  Adminff8lrators>  386;  1  Clnt^e 
Pleading,  68;  Chamherlajpu  v.  WHUamtm^Z  Maule  dc  B.  408; 
Orubh'8  AdmW  ▼.  Suit,  82  Oratt  203;  84  Am.  Rep.  765. 

Nor  do  all  actions  in  tort,  at  connnon  law,  die  with  tiie  per- 
son. The  true  test  is,  not  so  mvch  the  form  of  the  action,  aa 
the  nature  of  the  cause  of  action.  Where  the  latter  is  a  tort 
unconnected  with  contract,  and  which  affects  the  person  only, 
and  not  the  estate,  such  as  assault,  libel,  slander,  and  the  like, 
there  the  rule.  Actio  penonalisy  etc.,  applies.  But  where,  as 
in  the  present  case,  the  action  is  founded  on  a  oontracty  itia 
virtoaliy  ex  contractu,  although  nominally  in  tort,  and  there 
it  survives. 

This  principle  is  illustrated  by  the  case  of  PowM  r.  LagUm, 
6  Bos.  &  P.  965.  That  was  an  action  of  tort  against  one  of 
several  joint  owners  of  a  ship,  for  not  safely  conveying  goods 
which  had  been  delivered  to  him  by  the  plaintiff  for  that  pQr> 
pose.  The  defendant  pleaded  in  abatement  that  his  part- 
ners ought  to  have  been  joined.  To  this  plea  the  plakitifr 
demurred,  and,  in  support  of  the  demurrer,  insisted  that  the 
action  was  on  the  tort  (i.  e.,  the  negligence  of  the  defimdant), 
and  not  on  the  contract,  and  therefore  that  it  was  not  necee» 
sary  to  declare  jointly  against  all  the  partners.  But  the  court 
overruled  the  demurrer,  holding  that  the  form  of  the  aotioii 
could  not  alter  the  nature  of  the  transaction,  which  had  its 
origin  in  contract.  And  Mansfield,  C.  J.,  seemed  to  be  of 
opinion  that  an  action  in  that  form  —  its  foundation  being 
essentially  contract  —  would  lie  against  the  executor. 

This  subject  was  discussed  in  Booth  v.  Northrop,  27  Conn. 
S25,  which  was  an  action  on  the  case  for  a  false  warranty-  in 
the  exchange  of  cattle.  Pending  the  action  the  plaintiff  died, 
and  the  question  was,  whether  the  action  survived  to  the  ad* 
ministrator.  The  court  unanimously  held  that  it  did,  and  in 
the  course  of  its  opinion  used  this  language:  — 

'^On  the  question  at  survivorship,  we  consider  ft  immaterial 
whether  the  form  of  the  remedy  adopted  is  in  tort  or  in  oon* 
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tract,  iNTovided  ibt  «ftUBe  of  actian  ib  fouodad  en  a  contraot 
The  £utm  of  aistioa  brought  to  ledreas  a  wTOOg  aomatimaa, 
and  indeed  uauaUy,  indieates  ila  natiue,  whether  aa  arisiiig 
independently  of  eontmet  or  not;  but  thia  ia  far  from  being 
inTariablj  ao,  there  beiiig  many  caaee  where  the  action,  the 
cause  of  which  grows  out  of  a  breach  of  ooniiaeti  may  be  in 
SDrQieither€r4Wicie,a8inoaBei,oreaceiitnMi«i«aa  inatfiiMfiiit. 
In  detenmnjug  whether  a  oauae  of  actum  aurvivea  to  the  per- 
acmal  rqpraseataftivey  the  veal  natuae  of  the  injury  or  daiat 
ought  to  be  regarded,  and  not  the  fomi  of  the  remedy  by 
which  it  is  aougiii  to  be  redreased  or  eolbroed." 

It  is  true,  thia  court,  in  the  earlier  ease  of  Boylu^i  Aimfr  t. 
Overby,  11  Gmtt.  202,  decided  differently.  But  the  caae  waa 
not  argued  on  the  losing  side,  and  the  decision  waa  by  «  di- 
yided  court,  two  of  the  judges  dissenting.  There  the  dec- 
laration was  in  case,  and  contained  two  counts.  The  first 
alleged  a  fdse  warranty  by  the  defendant's  intestate  in  hia 
lifetime  in  the  sale  of  a  slave.  The  second  alleged  a  deceit 
in  the  sale  of  a  slave  by  a  fraudulent  concealment  of  the 
unsoundnesa  of  the  ilava  The  court  were  nnanimoosly  of 
opinion  that  the  canse  of  action  set  out  in  the  latter  counti 
being  both  in  form  and  substance  ax  deliciOj  died  with  the 
deeeaaed;  and  a  majority  of  the  court  were  also  of  opinion 
that  the  same  rule  applied  to  the  first  count  It  waa  not 
doubted  that  aa  action  as  comlraUu  would  lie  againat  the 
administrator  for  the  false  warranty,  but  it  waa  held  that  an 
action  in  tort  woald  not|  and  the  principal  reason  aasigned 
waa,  that  the  proof  in  the  two  classes  of  action  would  be  dif- 
ierent. 

It  is  somewhat  remarkable  that  there  ia  no  allusion  in  the 
majority  (qanion  to  the  leading  caae  of  WilUamBon  t.  AUimm^ 
2  Eaaty  446,  which  established  the  contrary  doctrine,  and  to 
which  Judge  Moncure  referred  in  hia  dissenting  opinion. 
That  was  an  action  in  tort  for  a  false  warranty  in  the  sale  of 
certain  goods,  and  the  question  before  the  king's  bench  waa, 
whether  the  seieiUer^  as  laid  in  the  dedaraticm,  was  required 
to  be  proved.  For  the  defendant  it  was  contended,  that 
while  in  an  action  of  OMumpnt  such  proof  is  not  required,  it 
waa  otherwiae  in  an  action  ex  ddieto.  But  it  was  held  that 
there  waa  no  auch  distinction.  Lord  BUenboroogh,  0.  J^ 
ohaerved  that  an  action  in  tort  on  the  warranty  broken  waa 
the  ancient  remedy  in  such  cases,  and  that  the  modem  prae- 
Hoa  of  declaring  in  oetiimpftl,  for  the  sake  of  adding  the 
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money  conntB,  had  not  then  prevailed  over  forty  yean.  But 
no  other  proof,  in  either  form  of  proceeding,  he  Mid,  was  m- 
quired  than  the  warranty  itself^  and  the  breach  of  it;  that  it 
was  sufficient  to  prove  the  warranty  broken  to  eataUish  the 
deceit,  and  that  the  form  of  the  action  coold  not  vaiy  the 
proof  in  that  respect. 

But  whatever  may  be  said  as  to  the  correctneas  of  the  de- 
cision in  BoyWn  AdmW  v.  Overby^  11  Qratt  202,  the  leaaoD- 
ing  of  the  court  has  no  application  to  the  question  befine  na, 
since  in  a  case  like  the  present,  whether  the  action  be,  in 
form,  in  tort  or  in  contract,  the  character  of  the  proof  and 
the  measure  of  damages  are  confessedly  the  same. 

It  is  sometimes  said,  on  the  supposed  authority  of  Lord 
Mansfield  in  Hanibly  v.  Troii^  Gowp.  871,  that  where  the 
declaration  imputes  a  tort,  and  the  plea  must  be  not  guilty, 
the  action  dies  with  the  person.  That  was  an  action  of 
trover,  and  what  Lord  Mansfield  did  say  was  this:  **  No  a^ 
tion,  where  in  form  the  declaration  must  be  qwgr$  vi  «f 
et  contra  pacem^  or  where  the  plea  must  be  not  guilty,  can 
against  ^e  executor.  Upon  the  face  of  the  record,  the  canae 
of  action  arises  ex  delicto.^*  But  by  this  was  evidentiy  meant 
torts  committed  with  force,  or,  at  all  events,  injuries  other 
than  those  connected  with  contract,  and  for  which  case  and 
assumpsit  are  convenient  remedies;  for  it  was  immediately 
added,  that  *'  all  private  criminal  injuries  or  wrongs,  aa  weO 
as  all  public  crimes,  are  buried  with  the  offender.'' 

If,  however,  there  were  any  doubt  that  the  cause  of  aetfam 
asserted  in  the  present  case  survives  at  common  law,  it 
would  seem  clear  that  the  action  was  righfly  revived  by 
virtue  of  the  statute  already  alluded  to:  Code,  sec  26S6. 
Under  that  statute,  which  is  an  extension  of  the  atatate,  4 
Edward  III.,  o.  7,  de  bonis  asporiatiSf  an  action  of  tieapMB 
or  trespass  on  the  case  may  be  maintained  by  or  against  a 
personal  representative  not  only  for  the  taking  and  carrying 
away  of  goods,  but  for  any  damage  to  estate,  either  dono  or 
suflered,  by  the  decedent  It  is  a  remedial  statute,  and  la 
therefore  to  receive,  as  the  Bnglish  statute  has  always  v^ 
ceived,  a  liberal  construction.  It  requires  no  very  liberal  in- 
terpretation, however,  to  extend  its  operati<m  to  the  preaent 
case.  The  contract  in  question,  as  it  is  described  in  the  dc^ 
laration,  was  property,  or  specific  personal  eetate.  It  gnv« 
the  right,  upon  the  performance  of  a  stipnlated  aervica,  ta 
receive  certain  wagea,  or  in  other  worda,  it  waa  «  eboaa  in 
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action,  which  is  comprehended  within  the  term  '*  estate." 
The  word  '^  estate,"  said  the  court  in  Convegyi  t.  Vassey  1  Pet. 
193,  is  broad  enough  to  cover  every  description  of  vested 
right  and  interest  attached  to  and  growing  out  of  property. 
And  by  this  court  it  has  been  declared  to  be  among  the  most 
eomprehensive  words  in  legal  terminology:  WiUiams  v.  Lord^ 
75  Va.  890;  Norfolk  eU.  R  R.  Co.  v.  iVtndfc,  82  Va.  122. 

It  would  be  a  novel  doctrine  to  hold  that  a  contract,  whereby 
a  man  aecures  employment  at  remunerative  wages  for  the 
support  of  himself  and  family,  is  not  property,  or  that  a  vio- 
lation of  rach  a  contract  is  not  damage  to  his  estate.  It  has 
been  firequently  decided  that  future  wages  may  be  legally  as- 
signed, where  there  is  a  present  contract  imparting  to  them  a 
potential  existence;  and  if  such  future  wages  may  be  assigned 
aa  property,  would  it  not  be  absurd  to  deny  that  the  contract 
itself  is  property  or  estate?  See  Wade  v.  Beaaey,  76  Me.  418; 
Taylor  T.  Lynch^  6  Gray,  49;  Hartley  v.  Tapley,  2  Gray,  665; 
Emery  y.  Lawrence^  8  Gush.  151;  8  Am.  &  Eng.  Ency.  of  Law, 
287,  and  cases  cited. 

The  present  case  is  distinguished  from  Henshaw  v.  MiUerj 
17  How.  212,  upon  which  the  appellant  relies.  In  that  case, 
which  was  an  action  on  the  case  for  a  false  representation  as 
to  the  credit  of  another,  whereby  the  plaintiff  was  induced  to 
part  with  his  property,  it  was  held  that  the  action  died  with 
the  person;  that  the  act  complained  of  was  not  a  direct,  but 
only  an  indirect  or  consequential,  injury  to  the  plaintiff^s 
property,  and  therefore  not  within  the  statute  of  Virginia,  in 
which  state  the  case  arose.  In  other  words,  that  it  was  a  mere 
fraud  or  cheat,  which,  although  it  occasioned  loss  to  the  plain- 
tiff, could  not  be  regarded  within  the  meaning  of  the  statute 
aa  a  danage  to  his  estate;  and  in  this  view  we  concur:  8  Rob. 
Pr.,  N.  8.,  292  et  seq. 

There  is  no  error,  therefore,  in  the  order  reviving  the  action. 

2.  On  the  demurrer  to  evidence,  however,  the  plea  of  the 
itatote  of  frauds  ought  to  have  been  sustained,  and  judgment 
given  for  the  defendant  The  contract  in  question  was  not  in 
writing,  and  it  appears  aflSrmatively  that  it  was  not  to  be  per- 
formed, and  that  it  waa  not  capable  of  being  fully  performed, 
within  a  year.  The  evidence  for  the  defendant  shows  clearly 
that  it  waa  made  in  August,  1886,  for  one  year's  service,  to 
oommenoo  mi  the  Ist  of  October  next  ensuing;  and  aa  this  ia 
not  in  conflict  with  the  plaintiff's  evidence,  it  was  not  waived 
by  tha  demurrer  to  evidence:  4  Minor's  Inat  749;  IVoia  v. 
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VirffinU  R.  22.  Cou,  28  Gratt  619;  Souihvegitru  Imp.  Co.  ▼. 
Smith's  Adm\  85  Va.  315;  17  Am.  St  Sep.  £9. 

At  the  last  trial  the  plaintiff  was  iacDiupeteDt  to  testifj,  by 
raasoa  c£  the  death  of  the  defeDdant'e  luteBtata.  The  ddSend- 
«nt|  howeveTi  inteedaoed  aeyeral  vitoeeaes  to  psove  Ub  (the 
pLaintiff 'b)  etatemeati  mm  a  vitneBfl  at  the  firet  trial,  to  the 
effect  that  One  date  and  teriua  of  the  ooRtntct  were  as  above 
stated.  This  eTideooe  was  not  objected  to«  and  was  elearly 
admissible:  1  GreenL  Ev^  sees.  168^  171.  There  was  no  plea, 
however,  of  the  statate  of  frauds  at  the  first  trial,  and  the 
judgment  than  rendered  was  reversed  hef^e  on  other  grounds. 

The  plaintiff  now  seeks  to  avoid  the  e£Eect  of  this  evidence 
by  contending  that  in  November,  1886,  just  before  hia  dia* 
charge  by  the  deceased,  there  was  a  new  contract  Bat  there 
is  nothing  in  the  record  to  support  this  position.  The  evi- 
dence  shows  that  a  short  while  after  the  plaintiff  entered  apon 
hie  employmeut  under  the  contrsct,  the  deceased  threatened 
to  discharge  him,  but  afterwards  changed  his  mind,  saying  he 
had  concluded  to  keep  him,  and  at  the  same  time  ordered 
him  to  North  Carolina  to  canvass  for  trade.  This  was  obvi- 
ously not  a  new  contract,  but  rather  an  implied  declaraiioa 
of  an  intention  to  fulfill  the  previous  one;  and  as  thai  vas 
neither  in  writing,  nor  to  be  performed  within  a  year,  it  fol- 
lowed that  no  action  thereon  can  be  maintained:  Code,  sec. 
2840;  8  Parsons  on  Contracts,  36;  Seddon  t.  Bos&nbaun^  85 
Va.  928;  Walker  v.  Johnson,  96  U«  S.  424;  1  Smith'a  Lead. 
Cas.  580,  notes  to  Peter  v.  Compton, 

The  judgment  will  therefore  be  reversed,  and  an  order  en- 
tered here  in  conformity  with  this  opinion. 

BuBViVAL  ov  Actions  FouirDKD  oji  Oohtraot.  —  Aetlooa  fSonnded  on 
Motraofei  whttra  there  U  eome  wrong  to  tiie  property,  rights,  or  iatsroetB  el 
Another,  ■arTive  the  death  of  the  wrong-doer:  Oregm  r.  BrtJUifn  €<£.  iS.  JL 
Ol,  76  N.  Y.  192;  SI  Am.  Bop.  459;  Witmtgam  v.  OeiUral  efc  M'p  Co^  S5  Ky. 
M7;  Clark  y.  Manchester,  62  N.  H.  578;  bat  the  action  will  not  snrviYe  when 
■ooh  injnries  are  personal  in  their  nature:  Boar  ▼•  Lourejf,  103  Ind.  468;  53 
Am.  Rep.  619,  and  extended  note,  disenasing  fatly  the  enbjeet  of  enrriTal  ol 
MtinM:  Vm-nmn  r.  Twmmmi,  23  Fla.  355;  HtmdUtm  ▼.  Joam^  126  Jnd.  176$ 
(MnU  T.  TwetUy^OM  St.  R'y  Co^  114  N.  Y.  579. 

OoNTBAOis— SrikTUTS  ow  Fraum.  — A  contract  not  to  be  perfonned 
within  a  year  ii  within  the  etatate  of  frauds,  and  mast  be  in  writing:  IHikin 
T.  i^oyn,  48  N.  H.  294;  97  Am.  Dec.  615;  Loctwood  ▼.  B'tmen,  3  Hill,  128; 
88  Am.  Deo.  620,  and  note;  Bemier  t.  Oabai  etc  Cb.,  71  Bfo.  SOS;  36  Am. 
Rep.  343;  Foole  v.  Emertou,  10  Vt.  338;  33  Am.  Doo.  205^  and  Mtoi  Osnta 
r.  Nieman,  1]8  N.  Y.  152.  An  oral  oontract  for  penonal  aenricoe  not  to  be 
performed  within  a  year  is  void:  Smith  Y.  Theobald^  86  Ky.  141;  Shmmate  t. 
#brioio,  125  Ind.  359. 
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PsAcncB  —  DisooNTUfUANCx  ov  Aonos.  —  TIm  diicontiBqanot  oCi 

Tided  by  section  3396,  Virginia  Code,  applies  only  to  sneh  defendaaii 
M  are  not  aerved  tpith  pfoeee%  and  k  iaiif||iiwih1a  wIma  aK  tka  deAnd- 
ante  have  been  lenred. 

NsaoTLABUi  iMaTKUMBNis — MufssiUiv  ]bi,aj»Bi&Da— 8viMMn«vD»> 
HONOR.  —  The  rale  that  protest  of  a  dishonored  foreign  bill  of  exohanga 
iaofdinarilj  indispensable^  and  Ihak  the  aotary^  osriificate  of  ptetsat  is 
prima  facie  evidence  ef  presentment  and  non-aeoepianica  or  asa-payi- 
menti  does  not  extend  to  promissory  notes  and  inland  billsi  As  to  these 
ttie  protest  is  not  regarded  as  an  official  act,  and  in  the  absence  of  stat- 
ute, is  Bot  receivable  as  evidence  of  dishonor. 

Nboofiablb  iNSTHUMaBrrs  -*  Norss  anv  Js^hm  Bills — Wfnnmm  «r  Dbi- 
HONOR.  —  Tlie  law  of  the  state  wheve  an  aotion  is  brongbi  detsi'miasi 
what  is  evidence  of  presentment  and  dishonftr  of  prosussory  notsa  asd 
inland  bills  of  exchange. 

NaoasiABLB  lnsTRUMmTa— Nioorabilitt  Oornonai  wtLex.  Looi  Ooir* 
TBACnra.  -~  Whether  a  note  or  inland  bHI  of  ezdiangaia  aegotiabla  er 
not  is  governed  by  the  fas  kd  efnUrmaku,  althoafb  tka  reaMdy  is  ffsn^ 
emed  by  the  lex/orL 

KVOOTIABLR  iNSTBaMXNTS  —  FORKiaH  Nom  OR  IkLANB  "BOJM  —  MWTDMSCM 

aw  Dishonor.  —  Where  a  promissory  note  or  inland  bill  is  payable  ia 
another  atate^  the  noterial  certifioata  of  proteslr  thereof  made  in  tfaa* 
state  is  not  evidence  of  dishonor,  in  a  smt  baeught  tiMraois  te  ttealais 
of  Virginia. 

Krootiablr  Instruments  —  Fobbiqn  Noctb  oa  IbIiAVD  Biua — Prip* 
amprroN  as  to  Protbst.  —  In  the  absence  of  proof  that  the  note  or 
bill  soed  on  ia  Virginia  was  pretestabla  by  the  kw  of  tbsrstsds  where  il 
was  made  payable^  thepresnmptioo  prsrdUs  tbatit  wasmot^ 

KiooTiABLB  lNaTRnMRNT&  -^ NonGROS  DnaoMOR by  the*  haldar  «i  •  sol* 
or  inland  bill,  to  his  indorses,  where  the  partiea  rsaidt  ia  differsnt 
plaoee,  and  the  notiee  is  sent  by  mail,  mnst  be  nsailed  ia  tiflM  to  ba  ssat 
the  osst  bosbiess  dhy  after  dishonor,  if  praoticaibla. 


Action  on  note.  One  Cobbs,  of  New  York  City,  aacmitad 
his  negotiable  note  for  three  thousand  dollars^  payabiA  nineif 
days,  after  date,  at  that  place*  The  note,  was  indorsed  by 
Cobbs,  Corbin,.  and  Flonrnoy,  and  discounted  by  tha  lattec  ml 
the  Planters  Bank  in  Virginia  two  days  after  Ua  exaonlioD) 
and  the  proceeds  placed  to  his  credit  in  the  bmk«  The  n«li 
was  not  paid  at  maturity,  and  was  protested  by  a  Mew  Yosk 
notary,  whose  certificate  of  protest  was  the  only  efidsiioe  «f 
dishonor  presented  by  the  plaintiff  bank.  The  bank  than 
brought  an  action  on  the  note  against  tha  maker  aad  indoraeni 
and  seryed  process  on  all  the  defendanta.  Judgment  waa 
confessed  by  Flournoy,  and  taken  by  defiaoli  asainai  Cobban 
and  a  discontinuance  was  allowed  aa  to  Corfaia-    The  pwseafc 
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action  was  afterwards  commenced  against  Corbin  alone  on 
the  note,  and  the  insolvency  of  Flournoj  and  Cobbs  alleged. 
In  this  action  judgment  was  rendered  against  Corbin,  and  he 
appealed. 

B.  Ortmif  and  Ohriiiian  and  Chriitian^  for  the  appeUant 

Berhd$y  and  Harriton^  for  the  appellee. 

Lbwis,  p.  The  case  presents  several  important  qnestions 
of  law,  bnt  their  solution  is  free  from  diflScuIty. 

The  defendant,  in  support  of  the  special  plea,  relies  upon 
Beasley  r.  8%ma^  81  Va.  644.  But  that  case  is  not  in  point 
The  rule,  moreover,  announced  in  that  case  has  been  changed 
by  the  new  code.  That  was  an  action  against  two  joint 
obligors,  in  which  process  was  served  on  one  of  the  defend- 
ants only,  and  there  was  a  judgment  against  that  one,  and  a 
discontinuance  as  to  the  other.  And  in  a  subsequent  action 
against  both,  it  was  held  that  the  cause  of  action  was  merged 
in  the  judgment  recovered  in  the  first  suit  Afterwards,  how« 
ever,  the  present  code  was  adopted,  section  8396  of  which, 
after  providing  that  where,  in  any  action  against  two  or  more 
defendants,  the  process  is  served  on  part  of  them,  the  plaintiff 
may  proceed  to  judgment  as  to  any  so  served,  and  either  dis* 
*  continue  it  as  to  the  others,  or  from  time  to  time,  as  the 
process  is  served  as  to  such  others,  proceed  to  judgment  as  to 
them  until  judgments  be  obtained  against  all,  goes  on  further 
to  enact  that  *'  such  discontinuance  of  the  action  as  to  any 
defendant  shall  not  operate  as  a  bar  of  any  subsequent  action 
which  may  be  brought  against  him  for  the  same  cause/' 

It  is  obvious  that  the  discontinuance  provided  for  by  this 
statute  is  a  discontinuance  as  to  any  one  or  more  defendants 
upon  whom  process  has  not  been  served,  whereas  here  pro- 
cess in  the  first  action  was  served  on  all  the  defendants,  so 
that  the  case  is  not  within  the  statute.  It  may  be  conceded, 
however,  that  the  principle  recognized  in  Beazley  v.  5ims,  81 
Va.  644,  would  control  this  case  if  the  first  action  could  have 
been  rightly  maintained  in  this  state  against  all  the  defendants. 
But  clearly  it  could  not,  for  their  liability  was  not  joint,  but 
several,  and  the  note  sued  on  was  not  '*  payable  at  a  partic- 
ular bank,  or  at  a  particular  oflBce  thereof  for  discount  and 
deposit,  or  the  place  of  business  of  a  savings  institution  or 
savings  bank,  or  at  the  place  of  business  of  a  licensed  banker 
or  broker":  Code,  sec.  2853. 
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TUs  being  m^  the  next  qneetion  {t,  whether  upon  the  evi- 
denoe  whieh  It  let  out  in  the  bill  of  exceptions  the  bank  was 
entitled  to  reeoTer  in  the  present  action;  and  we  are  of  opin- 
ion that  it  was  not 

In  the  first  placoi  there  was  no  proof  of  the  dishonor  of  the 
note.  By  the  law  merchant,  which  is  a  part  of  the  common 
laWy  protest  of  a  dishonored  foreign  bill  of  exchange  is  ordi- 
narfly  indispensable,  and  the  notary's  certificate  of  protest 
proTCS  itself;  that  is,  it  is  prima  facie  evidence  of  present- 
ment and  non-acceptance  or  non-payment  Bat  the  rule 
does  not  extend  to  promissory  notes  and  inland  bOIs.  As  to 
these,  the  protest  is  not  regarded  as  an  official  act,  and  ac- 
cordingly, in  the  absence  of  statute,  is  not  receivable  as  evi- 
dence of  dishonor:  2  Daniel  on  Negotiable  Instruments,  sec. 
928;  Young  t.  Bryan^  6  Wheat  146;  Unum  Bank  v.  Eyde^  6 
Wheat  672;  NiehoUi  r.  Webb,  8  Wheat  826;  Dunn  v.  Adamt, 
1  Ala.  627;  86  Am.  Dea  42;  Story  on  Promissory  Notes,  sec. 
297.  And^ifhere  a  state  statute  makes  the  certificate  of  pro- 
test^ when  executed  by  a  notary  of  that  state,  evidence  of 
dishmior  in  such  eases,  it  does  not  authorize  the  notary  to  act 
beyond  its  territorial  limits,  or  accord  the  same  effect  to  his 
aet  when  beyond  them:  2  Daniel  on  Negotiable  Instruments, 
leo.  960;  note  to  TaU  v.  SiMivan,  96  Am.  Dec.  608. 

Parsons  states  tlie  common-law  rule  as  follows:  ''In  the 
case  of  foreign  bills  protested  in  a  country  other  than  that  in 
which  the  suit  is  brought,"  he  says,  **  full  faith  and  credit  are 
l^ven  to  the  instrument  of  protest;  and  the  original  or  a  duly 
certified  copy  are  admissible  in  evidence  of  the  acts  therein 
stated,  so  far  as  those  acts  are  within  tbe  scope  of  a  notary's 
official  dvLfj*  In  the  case  of  inland  bills,  and  even  foreign 
bills  which  are  protested  in  the  country  where  suit  is  brought, 
the  protest  is  not  admissible  in  evidence,  unless  the  notary 
has  deceased  alnoe  the  protest  was  made":  1  Parsons  on  Notes 
and  Bins,  6S& 

The  whole  rabjeet,  however,  as  he  goes  on  to  say,  is  very 
generally  regulated  in  this  country  by  statute,  and  so  it  is  in 
Virginia.  The  question,  therefore,  as  to  the  effect  of  the  cer- 
tificate of  tlie  New  York  notary,  which  was  the  only  evidence 
ofiisred  in  the  present  case  as  to  the  dishonor  of  the  note  sued 
oUf  must  be  determined  in  accordance  with  the  statute  law  of 
this  state;  fi>r  it  is  conceded  that  as  to  this  matter  the  lex  fori 
governs. 

It  is  contended  by  the  defendant,  the  plaintiff  in  error  hers^ 
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that  tiie  court  below  erred  in  trebling  the  nola  sued  on  as  ne- 
gotiable. But  we  do  iiot  concur  in  this  v4eiiF.  It  ia  a  general 
rule  tbat  every  contract,  ae  to  its  validity,  nature,  interifret» 
tion,  and  effect,  is  governed  by  the  law  of  the  plaoe  whem  it  ia 
made,  onleas  it  ia  to  be  performed  in  another  place.  Accord- 
ingly,  it  was  decided  in  Freeman^  Banky*  BuckmoTi^  16  GStrntt. 
126,  that  whether  a  note  ia  negotiable  or  not  is  a  qneatioD 
which  relatea  to  its  nature  and  effeoti  and  ia  therefore  to  be 
governed  by  ita  U»  loci  contraeiu9^  although  the  remedy  ia 
gpverned  by  the  place  where  the  auit  ia  instituted.  Henoa 
the  note  sued  on  in  the  present  case,  having  been  executed 
and  made  payable  in  New  York,  where  it  is  conceded  it  was 
negotiable,  it  was  properly  so  treated  by  the  court  bdow. 

But|  as  already  stated,  the  only  evidence  of  its  dishonor  waa 
the  certificate  of  the  New  York  notary,  and  that,  according  to 
the  atatute  of  this  state,  was  not  evidence  for  the  purpose  for 
which  it  was  offered.  The  note  waa  payable,  not  in  this  atate^ 
but  in  New  York,  and  ia  therefore  not  within  (ur  statute 
permitting  the  protest  of  promissory  notee  and  inland  biUsy 
which  appliea  only  to  such  notes  aa  are  payable  in  thia  states 
at  a  particular  bank,  or  at  a  particular  offioe  thereof  far  dm- 
count  and  depositi  eta,  and  as  to  which  the  protest  ia  made 
prima  facie  evidence  of  what  ia  stated  therein:  Gode^  sees. 
2849,  2860;  McVeigh  v.  Ba/nh  of  Old  jDotaim(m,  26  Gnctt  785, 
829. 

The  legislature  has  not  seen  fit  to  make  the  notarial  certifi^ 
cate  of  protest  of  a  promissory  note,  or  of  an  inland  bill,  pay» 
able  outside  of  the  state,  admissible  in  evidence  in  our  oourta 
as  an  official  act,  and  we  have  not  the  pewea^  even  if  we  ww» 
ae  diaposedi  to  give  to  it  an  effect  not  sanctioned  either  by  the 
common  law  or  by  the  statute.  Besides,  there  ia  no  pnxif  that 
the  note  sued  on  was  a  protestaUe  security,  by  the  laws  of 
New  York,  and  in  the  absence  of  any  snch  proofs  the  pre** 
sumption  is  that  it  was  not:  Dunn  v.  Adams^  I  Ala.  527;  S6 
Am.  Dec.  42. 

There  is  no  proof^  moreover,  of  due  notice  to  the  defendant 
of  the  dishonor  of  the  note.  Although  there  has  been  a  di^ 
versity  of  opinion  among  judges  as  to  what  ia  reasonable  time 
within  which  notice  must  be  given  by  Om  holder  to  hie  in* 
dorser,  it  is  settled  that  where  the  partiea  reaidis  at  different 
places,  and  notice  is  sent  by  mail,  it  should  be  mailed  in  time 
to  be  sent  the  next  business  day  after  dishonor,  if  practicable^ 
at  the  latest.   ^  Where  the  notice  ia  sent  bjrpset^"  aaye  Green- 
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leaf,  ^it  need  not  be  sent  on  tbe  day  of  dislionor,  but  it  should 
go  by  the  next  practicable  post  after  that  day,  hnving  due 
reference  to  all  the  circumstances  of  the  case."  Notice  may 
also  be  sent  by  a  special  messenger,  and  it  will  be  sufficient 
if  it  reaches  the  party  on  the  same  day  that  it  would  have 
reached  him  in  dne  course  of  mail:  2  Greenl.  Ev.,  sec.  187;  1 
Parsons  on  Notes  and  Bills,  511;  2  Daniel  on  Negotiable  In* 
Btruments,  sees.  1033,  1039,  1043. 

And  the  general  rule  is,  that  each  successive  party  who  re- 
ceives notice  of  dishonor  is  entitled  to  a  full  day  to  transmit 
it  to  any  antecedent  party  who  is  chargeable  over  to  him  upon 
payment  of  the  bill  or  note:  2  Daniel  on  Negotiable  Instru- 
ments, sec.  1044. 

In  the  oase  at  bar,  tbe  only  evidence  on  the  point  of  no- 
tice is  that  of  Quarles,  cashier  of  the  bank,  who  testifies 
that  notices  of  protest  were  received  by  him  from  New  York 
on  Monday,  October  17,  1887,  and  that  on  the  same  day  he 
mailed  a  copy  to  the  defendant  at  Danville.  The  note  matured 
on  Friday,  the  14th  of  October,  and  there  is  no  evidence  what- 
ever either  as  to  the  time  when  the  notices  were  mailed  in  New 
York,  or  as  to  the  usual  course  of  the  mail  between  that  city 
and  Richmond.  For  aught  the  record  shows,  the  notices  may 
have  been  mailed  on  Sunday,  the  16th,  or  on  Monday,  the  17thy 
and  if  not  mailed  before  that  time,  it  was  too  late  to  avail. 

The  rule  is  well  expressed  by  Parsons,  who  says  that  ^'  the 
burden  of  proving  due  notice  is  upon  the  plaintiff,  whose  duty 
it  is  to  give  it  in  a  way  capable  of  proof.  It  should  also  be 
proved  distinctly.  Thus  if  the  witness  says  the  notice  was 
Bent  in  two  or  three  days,  and  two  are  enough,  but  three  not, 
and  there  is  nothing  to  define  this  testimony,  it  will  not  be 
sufficient  evidence  to  find  a  verdict  for  the  plaintiff":  1  Parsons 
on  Bills  and  Notes,  516.  And  in  Friend  y.  Wilkinsony  9  Gratt 
81,  it  was  decided  that  not  only  is  tbe  burden  of  proving  no- 
lioe  on  tho  plaintiff,  but  that  where  notice  is  required,  it  It  a 
condition  precedent  to  a  recovery,  and  that  he  must  show  a. 
strict  compliance  with  the  rule.  Hence  it  was  held  inoom-* 
bent  on  the  plaintiff  in  that  case  to  show  that  notice  of  pros- 
iest was  duly  placed  in  the  post-office  to  be  mailed,  and  thia 
not  baTing  been  done,  and  there  being  no  proof  that  the  de* 
fendant  duly  received  notice,  the  judgment  of  the  lower  court 
in  faver  of  tbe  plaintiff  was  reversed. 

The  application  of  these  elementary  principles  to  fhe  prst- 
.«ii  MM  ahom  feij  riearlji  we  think,  that  the  judgmeDi  hen 
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complained  of  must  be  reversed,  and  a  judgment  entered  for 
the  defendant  

Nboottabli  iNSTRaMKim  —  Inland  Bilu— Nbckssttt  iok  Pitomv.  — 
Protest  is  not  necaasary,  to  fix  the  liability  of  aa  indoraer  of  an  inland  bill 
or  promissory  note:  Stepfunton  ▼.  Dkkaon^  24  Fa.  St  J48;  §2  Am.  I>eo.  309; 
extended  note  to  Dwpri  v.  Richard,  43  Am.  Dec.  219;  Pritekardyf.  Smith,  77 
Qa.  464;  WiUuev.  Shandon^  1  Wash.  355;  note  to  Stt-awbridgeY.  Robinaon, 
60  Am.  Dec.  422. 

Negotiablb  Instrumbnts  —  CoLLBCTiON  OF  Fromibsort  Notbs  and  Iv« 
TjkND  Bills  —  Lbx  Fori.  —  Promissory  note  made  and  payable  in  one  stale  is 
to  be  treated  as  a  note  of  that  state,  and  all  rights,  duties,  and  obligations 
growing  out  of  it  are  determined  by  the  laws  of  that  state:  Peek  ▼.  Hibhardt 
26  Vt  698;  62  Am.  Deo.  605;  BrfoaU  ▼.  Edwa,  8  Vt.  325;  30  Am.  Deo.  472; 
KopeJhe  ▼.  Kopelhe,  112  Ind.  435. 

Nbootiablx  Instrumbnts — Nbootxabiutt — Lxx  Looi  Contraotoi.  — 
The  negotiability  of  notes  is  governed  by  the  place  of  their  ezeoatioii:  Olmh 
▼.  Searight,  135  Pa.  St.  173;  20  Am.  St  Rep.  868,  and  note;  Dunnigan  ▼.  Sid- 
vem,  122  III.  396;  3  Am.  St  Rep.  496^  and  note;  Kyend  ▼.  Ehen,  14  La. 
Ann.  891 ;  74  Am.  Dec.  434,  and  note. 

Kbootiabli  Instrumbnts  —  Forbign  Bills — Frotbstab  Bvidbnobov 
Dishonor.  —  A  notary's  protest  of  a  foreign  biU  of  exchange  preaeiited  for 
payment  is  not  conclusive  evidence  of  its  dishonor:  Suhbaekerr*  BcmJt^f 
Charleston,  86  Tenn.  .201 ;  6  Am.  St  Rep.  828.  Protest  as  orideaoe  generallyt 
See  extended  note  to  TcUe  ▼.  SuUiwin,  96  Am.  Dea  602-618. 

NoTiCB  or  Dishonor  or  Bill  of  Exohangb  Mailbd  n  Tna  whxh.  — A 
notice  of  the  protest  of  a  bill  of  exchange  mailed  the  next  day  after  the  pro- 
test is  made  is  mailed  in  time:  Brown  v.  Jones,  126  Ind.  875;  SI  Am.  St 
Rep.  227,  and  note;  notice  must  be  given  within  a  reasonable  timai 
V.  Iron  etc  Mining  Co.,  74  Wis.  355. 
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(S7  YlBGINIA,  706w] 

Equitt  Jurisdiction  —  Aooount.  —  Equity  has  no  Jorisdictioa  ht 

of  account,  where  the  remedy  at  law  is  complete  and  adsquata.  Hence 
when  one  is  employed  to  buy  wood  at  a  fixed  prioe  per  oord,  and  the 
only  Issue  in  dispute  is  the  amount  bought  and  the  Bum  dne^  equity  has 
no  jnrlsdiotion  to  enj<un  an  action  at  law  brooi^t  to  reeovtr  snioii  wua^ 
although  the  account  is  long,  and  much  of  il  is  dlipated. 

/.  F.  jffttbbard,  for  the  appellant 
Pollard  and  8and$^  for  the  appellees. 

LacY|  J.  The  case  iJB  as  follows:  In  1884,  Bland  and 
Brother,  residents  of  King  and  Queen  County,  in  Virginia, 
employed  Sylvanus  Qoddin,  a  resident  of  the  county  of  New 
Kent,  in  the  same  state,  to  purchase  for  them  poplar  cord* 
wood  in  the  oounties  of  New  Eent^  Charles  City,  James  City, 
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and  York,  aituated  in  what  is  known  as  the  ''  Peninsula,''  in 
this  state,  lying  between  the  James  River  and  the  York  River, 
and  its  affluent  the  Pamunkey  River,  at  an  agreed  price,  to 
be  delivered  by  the  vendors  thereof,  to  the  said  Bland  and 
Brother,  at  the  river  and  creek  landings  in  that  section,  on 
board  of  vessels  and  barges  to  be  there  provided  by  Bland 
and  Brother  to  receive  the  same,  Goddin  to  receive  twenty- 
five  cents  per  cord  for  his  compensation  for  buying  the  said 
wood,  the  said  Bland  and  Brother,  the  appellees,  to  advance 
to  those  persons  so  selling  them  wood  $1.50  to  pay  for  cutting 
and  delivering  this  wood  at  the  landing,  to  be  paid  for  in  full 
by  the  said  appellees  as  it  should  be  put  on  board  of  the  ves- 
sel or  barge.  A  large  quantity  of  wood  was  purchased  by 
Goddin  for  the  said  appellees, — enough,  by  his  claim,  to 
bring  his  compensation  up  to  11,597.10,  at  twenty-five  cents 
per  cord.  The  appellees  not  making  payment  of  this  claim 
of  Goddin  at  request,  in  June,  1885,  the  said  Goddin  brought, 
in  New  Kent  County,  his  action  of  assumpsit  against  the 
said  Bland  and  Brother,  to  which  action  the  said  defendants 
pleaded  in  abatement  to  the  jurisdiction  of  the  court,  upon 
which  issue  was  joined,  and  a  jury  sworn  to  try  the  said 
issue,  and  the  evidence  was  partly  heard,  and  the  arguiiients 
of  counsel  were  partly  had,  when  the  defendants  withdrew 
this  plea,  and  pleaded  nan  assumpsit^  and  issue  was  joined 
upon  this  plea,  and  the  cause  continued.  Subsequently,  and 
before  final  judgment  in  this  suit  at  law  in  New  Kent,  in  the 
year  1886,  the  defendants  in  that  suit  brought  their  bill  in 
chancery  in  the  adjoining  county  of  King  William,  wherein 
the  foregoing  contract  for  the  purchase  of  cord-wood  was  set 
forth,  and  the  delivery  of  2,672|  oords  of  wood  is  set  forth,  by 
which  it  is  admitted  that  Goddin  is  entitled  to  receive  1668.10 
as  compensation  for  his  services,  whereas  he  is  claiming  against 
the  said  Bland  and  Brother  the  larger  sum  of  $1,529.34,  on 
account  of  his  services  in  buying  cord-wood,  at  twenty-five 
cents  per  cord,  and  that  this  large  difference  is  caused  by  the 
act  of  Goddin  in  charging  for  large  quantities  of  wood  never 
leally  delivered;  and  that  said  Goddin  should  not  be  allowed 
to  proceed  with  his  said  suit  at  law  now  pending  and  unde- 
termined In  New  Kent  County,  —  !•  Because  long  and  intri« 
eate  accounts  are  involved;  2.  Because  he  has  been  paid  $200 
for  his  services,  of  which  be  has  rendered  no  aoooant;  8.  Be* 
oaise  it  is  still  undetermined  what  amount  of  wood  the  said 
p^  lintifB^  Bland  and  Brother,  will  have  to  aocouni  Ibt;  and 
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4.  Because  the  ease  involvefi  the  trial  of  at  least  twenty-fi?« 
cases  of  dispute,  aTid  that  irreparable  mischief  will  be  done  if 
the  common-law  action  is  allowed  to  proceed  (no  discoTeiy  is 
sought,  but  answer  under  oath  is  waived),  and  that  said  God- 
din  be  enjoined  from  prosecuting  his  suit,  etc.  The  injunc- 
tion was  awarded,  an  account  ordered  and  taken,  and  a  decree 
made  substantially  in  accordance  with  the  views  set  forth  in 
the  plaintiffs'  bill,  and  Goddin  appealed  to  this  court. 

The  first  ground  of  error  assigned  here  is,  that  the  US 
should  have  been  dismissed,  because  a  court  of  equity  was 
without  jurisdiction  in  the  premises,  the  remedy  at  law  being 
adequate  and  ample;  that  the  ground  for  relief  sought  by  the 
bill  against  the  action  pending  at  law  does  not  oome  within 
any  of  the  recognized  heads  of  equity  jurisdiction,  there  being 
neither  accident,  mistake,  forfeiture,  mutual  or  very  compli- 
cated accounts,  fraud,  discovery,  nor  trusts.  It  is  true,  an  ao- 
count  is  prayed  for,  and  it  is  conceded  that  the  jurisdiction 
of  equity  in  matters  of  account  is  among  the  most  compre- 
hensive of  those  which  it  has  assumed.  Yet  it  is  not  every 
case  of  account  of  which  a  court  of  equity  has  jurisdiction. 
As  has  been  said:  Although  I  run  up  an  account  at  a  store, 
my  merchant  cannot  as  a  matter  of  course  sue  me  before 
that  tribunal;  to  entitle  him  to  proceed  there,  he  must  show 
some  ground  of  interference,  such  as  fraud,  the  necessity  of 
discovery,  complications  in  accounts,  or  such  like:  2  Tucker's 
Commentaries  on  the  Laws  of  Virginia,  409;  Lord  Cowrteneg 
V.  Godschall,  9  Ves.  473;  or  upon  the  ground  that  courts  of 
law  cannot  give  a  remedy,  or  cannot  give  so  complete  a  rem- 
edy as  equity:  Smith  v.  Marks^  2  Rand.  452. 

In  this  case  the  dispute  was  as  to  the  quantity  of  wood  de- 
livered to  the  plaintiffs,  actually  or  constructively,  pursuant 
to  their  contract  The  plaintiffs  stated  it  as  set  forth  in  their 
bill;  the  defendant,  Goddin,  claimed  pay  for  over  six  thou- 
sand cords  of  wood  purchased  pursuant  to  the  contract  above 
referred  to.  While  these  figures  may  be  admitted  to  be  large, 
the  question  is  at  least  one  of  fact,  to  be  proved  by  legal  evi- 
dence, and  involved  a  single  issue.  No  discovery  was  sought^ 
and  no  account  was  involved  which  was  in  any  degree  com- 
plicated, and  there  were  no  mutual  accounts  in  dispute,  as  tiie 
plaintiffs  had  kept  and  the  defendant  did  not  dispute  the  ac- 
count of  their  payments  on  the  account  The  simple  and 
single  question  in  dispute  was  as  to  the  quantity  of  cord-wood 
purchased  and  delivered,  actually  or  constmctiveily,  pursuant 
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to  the  contract.  There  was  no  each  relation  of  principal  and 
agent  as  justified  ihe  interference  of  a  court  of  equity.  The 
account  between  Goddin  and  bis  principal  was  not  in  dispute. 
The  mere  relalion  of  principal  and  agent  was  not  suflScient^ 
there  being  no  trust  or  fiduciary  element  in  the  relation  here. 
The  relation  was  and  is  rather  that  of  employer  and  employee. 
And  the  aetion  of  the  employee  for  his  hire  is  properly  cog- 
Triznble  in  a  court  of  law,  and  there  the  plaintiflh  could,  under 
the  plea  of  non  assumpsit^  avail  of  every  defense  which  they 
have  leaUy  intei:posed  in  their  present  suit  in  equity.  And 
the  biU  of  the  plaintiffs  should  have  been  dismieeed,  and  the 
parties  left  to  liquidate  their  dispute  in  the  pending  action  at 
law  in  ihe  iiircuit  eoart  of  New  Kent.  We  have  been  cited 
by  the  learned  counsel  for  the  appellants  to  3  Pomeroy's  Eq. 
Jur.,  sec.  1421;  Coffman  v.  SangsUm^  21  Gratt  269;  Marvin  v. 
BrookB,  94  N.  Y.  76.  See  also  Barb.  Ch.  Pr.  12,  13;  Terrell  v. 
Dick^  1  Call,  546;  Alderson  v.  Biggars^  4  Hen.  &M.  471;  Bar- 
reii  V.  Floyd,  3  Call,  631;  Campbell  v.  Rutt^  85  Va.  665,  opinion 
of  Richardson,  J.,  and  cases  cited;  Penn  v.  Ingles,  82  Va.  65; 
TOlar  V.  Cool,  77  Va.  481.  The  case  presents  no  ground 
whatever  for  equitable  jurisdiction,  and  should  have  been  dis« 
missed  at  the  hearing,  and  the  decree  of  the  circuit  court  of 
King  William,  granting  the  relief  prayed  for,  and  perpetually 
enjoining  the  defendant,  Goddin,  from  proceeding  with  his 
action  at  law  in  the  circuit  court  of  New  Kent,  is  erroneous, 
and  will  be  reversed  and  annulled,  and  the  bill  dismissed. 
But  as  the  case  in  New  Kent,  at  law,  must  be  tried  upon  the 
legal  evidence  there  to  be  adduced,  we  will  express  no  opinion 
upon  the  merits,  'Upon  the  evidence  adduced  in  this  case. 
And  such  decree  will  be  rendered  here  as  the  said  circuit 
court  of  King  William  should  have  rendered,  and  the  bill  of 
the  plaintiffs  dismissed,  with  costs.  * 
Decree  reversed.  ^^^^^^ 

Bomrr — JmasDiovioif  —  ABsqimn  RnnDr  at  Law.— When  Hmm  k 

^•Mril mtmkg  wiibeiit  a  remedy  *t  law,  aqnitsr  wiU  tekt  Joriadiotioii,  in  or- 
der that  whai  u  right  may  be  done:  BriUtm  ▼.  Supr&mn  Coimeik  46  N.  J.  Bq. 
102;  19  Am.  8t.  Kep.  376;  bat  where  the  party  has  an  adequate  remedy  al 
lair,  oonrte  of  equity  will  not  ordinarily  entertain  Jnriadiotion:  TVnwr  ▼. 
JlaH,  71  Mich.  138;  16  Aai.  81  Rep.  S48;  and  note;  AIhgr.  Ckam,  8S  Mo. 
«M7;  Imm  v.  ilemii;  19  Or.  M6;  Sakalmrg  O.  Oa.  t.  Salkbm^,  US  Bk  81 
.260;  TA^mm  v.  Jlhukal  ete.  Union,  121  K.  Y.  46|  Oompiomr.  PuUenom,  IS 
8.  a  116;  Bolonum$  ▼.  Shaw,  26  a  a  112;  Jamemm  t.  Mmenom,  89  Mew  V9| 
WBmm  ▼.  Bmri,  98  Mo.  618;  Ontmnuti  ▼.  Wi^fram,  77  Mkh,  898. 
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Garland  v.  Garland. 

[87  Vl&QUflA,  76&] 

Spikdthrivt  Tbusts  —  Wills  Exbmptino  Bequests  from  Exaouma;  — 
If  a  testator  by  his  will  sets  apart  real  and  other  property  in  the  bands 
of  his  ezecntor,  to  be  by  him  held  in  tmat  for  the  testator's  brother,  de- 
claring that  the  profits  of  snch  property  are  set  apart  nnder  the  super- 
intendence of  the  executor  for  the  use  of  the  brother,  but  that  neither 
the  estate  nor  profits  '*  shall  be  bound  for  his  past  debts,  or  fntnre  deUto 
or  liabilities  other  than  decent  and  oomfortable  support,"  and  et  his 
death  that  the  property  shall  pass  to  G.  T,  M.,  the  beneficiary  does  not 
take  any  absolute  property  in  the  profits  of  the  estate  which  he  might 
have  assigned  or  aliened,  nor  can  snch  profits  be  reached  by  a  oreditor's 
bill  against  hinu 

William  J.  Robertson  and  Edward  8.  Brovm^  for  the  appel- 
lants. 

Diggi  and  Manaon^  R.  0,  H.  Kean^  and  E.  0.  Burks^  for  the 

appellees. 

HiNTON,  J.  As  the  case  was  presented  on  the  former  ap> 
peal,  it  appeared  that  William  H.  Garland,  executor  of  Barr 
Garland  (deceased),  had  brought  a  suit  in  the  proper  oouriin 
Mississippi,  to  settle  the  administration  accounts  of  his  ieeta- 
tor  as  administrator  cum  testamento  annexo  of  Samuel  (Garland, 
Sen.,  decoased;  that  the  court  in  Mississippi  ascertained  the 
amount  due  to  be  164,130.88,  and  decreed  that  the  domiciliaij 
executor,  the  said  William  H.  Garland,  should  pay  the  same  to 
John  F.  Slaughter,  who  had  qualified  in  Virginia  as  adminia- 
trator  de  bonis  non  cum  testamento  annexo  of  the  said  Samuel 
Garland,  Sen.  Burr  Garland  died  in  Virginia  in  December, 
1869.  On  his  death  there  was  found  in  the  hands  of  John  T. 
Murrell,  in  Lynchburg,  Virginia,  the  sum  of  11,421.62,  which 
was  the  remains  of  a  Emm  of  money  said  Burr  Garland  liad 
deposited  with  him,  on  call,  and  subject  to  his,  Burr  Garland's, 
order.  It  also  appeared  that  when  Burr  Garland  died,  he  waa 
in  possession  of  certain  conreyances  or  assignments  to  himself 
from  several  legatees  of  the  said  Samnel  Garland,  Sen.,  who 
were  children  of  Nicholas  Garland,  a  brother  of  the  testator, 
of  the  legacies  given  to  them  in  the  will  of  Samnel  Garland, 
Sen.  Slaughter  being  unable,  by  reason  of  Burr  Garland'a 
insolvency,  to  make  the  money  decreed  by  the  Miaaisiitppt 
court  in  that  state,  and  finding  these  assets  in  Virginia,  biooght 
suit  in  Virginia  to  enforce  the  Mississippi  decree.  To  that  suit 
Charles  Y.  Morriss,  administrator  with  the  will  amiexed  of 


April,  1S91.]  Garland  v.  Garland.  683 

Burr  Garland,  deceased,  and  Mary  Garland,  his  surety,  were 
made  defendants. 

Upon  this  state  of  facts,  this  court  held  that  the  decree  of 
the  MissiBsippi  court  must  be  accepted  as  final  and  conclusive 
ovidenoe  of  the  fact  and  amount  of  indebtedness  by  Burr 
Garland,  the  Mississippi  administrator  of  Samuel  Garland, 
to  Samuel  Garland's  estate.  And  further,  that  the  decree  of 
that  court  did. not  undertake  to  distribute  it,  nor  to  determine 
who  are  entitled  to  receive  it.  under  Samuel  Garland's  will, 
but  decreed  it  to  be  paid  over  to  the  Virginia  domiciliary  ex- 
eoutor,  to  be  by  him  distributed  to  those  entitled  according  to 
the  declared  intention  of  the  testator;  ''  but  this  decision  is 
without  prejudice  to  any  right  of  action  which  Paulina  B. 
Horriss  may  have  in  this  or  in  an  independent  suit."  When 
the  case  got  back  to  the  circuit  court,  the  plaintiff  filed  his 
amended  bill,  making  Paulina  B.  Morriss  and  her  children 
parties. 

After  thj  case  had  been  matured  for  hearing,  on  applica- 
tion for  an  order  directing  accounts,  the  court  proceeded  to 
construe  the  ninth  clause  of  the  will  of  Samuel  Garland, 
Sen.,  upon  the  true  construction  of  which  the  present  contro- 
versy must  turn. 

That  clause  is  in  these  words:  — 

*'9.  My  favorite  brother,  B.  Garland,  raised  by  roe,  and 
long  a  resident  of  Mississippi,  is,  and  has  for  a  long  time 
past  been,  embarrassed  in  debt  by  losses  of  trade  in  1837,  and 
liabilities  as  surety  for  others.  It  might  be  unsafe  to  devise 
property  to  him  absolutely.  I  therefore  set  apart,  in  trust,  in 
the  hands  of  my  executor,  for  the  benefit  of  my  said  brother, 
either  of  my  plantations  in  Hinds  County,  called  'Barrens' 
or  '  Tudor  Hall,'  whichever  he  may  choose,  and  forty  slaves 
in  families,  —  say  about  twenty-five  hands,  balance  heads  of 
families,  children,  and  house-servants,  to  be  selected  out  of 
the  stocks  on  both  places, — mules,  horses,  stock,  etc.,  sufficient 
for  the  cultivation  of  the  place  so  selected  by  him,  with  pro- 
visions, house  and  kitchen  furniture,  plantation  tools,  etc., 
oxen,  hogs,  etc.,  to  make  a  complete  estate.  The  profits  of 
the  estate  is  set  apart  for  his  (B.  Garland's)  use  under  his 
superintendence.  But  neither  the  estate  or  profits  shall  be 
bound  for  his  past  debts,  or  for  future  debts  or  liabilities 
other  than  decent  and  comfortable  support.  At  his  death  all 
the  property  in  this  clause  is  to  pass  to  Charles  Y.  Morriss, 
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in  tniflti  to  the  fleparate  ue  of  his  wifci  Paulina  B.  MorijSi 
and  her  children." 

The  cironit  eonri  was  of  opinion,  and  decreed,  **  that  the 
estate  of  the  said  Burr  G^arland  in  the  profits  set  apart  bj  the 
said  chinse  for  the  nse  of  the  said  Burr  Garland  became,  and 
waJB,  nnder  the  law  and  by  Tirtne  of  said  will,  his  absolote 
estate,  and,  as  snch,  liable  not  only  for  such  debts  as  might  be 
contracted  for  his  decent  and  comfortable  support,  but  for  all 
his  debts;  and  the  said  profits-did  not,  nor  did  any  part  thereof^ 
pass  under  the  said  will  to  the  said  Charles  Y.  Morriss,  in 
trust  for  the  separate  use  of  the  said  Paulina  B.  Morriss  and 
her  children,  nor  did  they,  or  either  of  them,  acquire  any 
estate  or  interest  therein  under  the  said  will." 

This,  however,  is  not,  in  our  opinion,  the  interpretation  to  be 
put  upon  the  clause  of  the  will  now  under  review. 

Burr  Garland,  as  the  very  first  words  of  this  clause  of  the 
will  says,  was  the  favorite  brother  of  the  testator,  by  whom  he 
had  been  raised.  He  had  become  so  involved  in  debt  by  rea- 
son of  losses  in  business,  doubtless  occasioned  by  the  financial 
panic  of  1837,  and  by  liabilities  incurred  as  surety  for  others, 
that  it  appeared  to  the  testator  practically  impossible  for  him 
ever  to  free  himself  from  this  load  of  debt.  In  this  condi- 
tion  the  testator  saw  than  an  absolute  gift  or  devise  of  prop- 
erty to  him  would  be  of  no  service  to  him,  but  would,  in 
effect,  be  a  gift  of  so  much  property  to  his  creditors,  who  had 
not  the  slightest  claim  upon  the  testator.  He  therefore  en- 
deavored by  a  carefully  devised  trust  to  protect  his  brother 
in  his  declining  years  from  penury  and  want  by  giving  him 
the  mere  right  to  **  a  decent  and  comfortable  support"  out  of 
the  profits  of  an  estate  the  legal  title  to  which,  as  well  as  to  the 
profits,  he  is  careful  to  confer  upon  the  trustee.  And  having 
made  this  provision  for  his  brother,  —  a  provision  strictly  lim- 
ited to  the  use  of  so  much  of  the  profits  as  was  necessary  for  "  a 
decent  and  comfortable  support,"  —  and  having  declared  that 
neither  the  estate  or  profits  shall  be  bound  for  his  past  debts 
or  liabilities,  or  for  future  debts  incurred  on  any  other  account, 
he  gives  all  the  property  in  this  clause,  clearly  meaning  tho 
estate  and  any  surplus  profits,  over  to  Charles  Y.  Morris,  iii 
trust,  to  the  separate  use  of  his  wife,  Paulina  B.  Morris,  and 
her  children. 

Now,  this  being  the  purpose  of  the  testator,  too  clearly  man- 
ifested to  require  any  verbal  criticism  upon  the  mere  words  of 
the  will,  the  only  remaining  inquiry  is,  whether  this  intention 
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shall  be  allowed  to  prevail,  or,  to  express  the  same  idea  dif* 
ferently,  whether  there  is  any  rale  of  the  court  of  chancery  in 
this  state  which  defeats  it 

On  behalf  of  the  appellees,  it  is  insisted  that  the  testator  by 
his  will  gave  to  Burr  Oarland  the  profits  therein  mentioned, 
absolutely,  and  that  the  exemption  of  the  profits  from  liability 
for  Burr  Garland's  debts  is  void,  because  they  say  that  it  is  a 
fundamental  doctrine  of  the  English  chancery,  and  that  the 
same  rule  prevails  in  America,  that  no  such  estate  can  be  de- 
prived of  the  incident  of  alienability  or  liability  for  the  debts 
of  the  owner. 

But  this  argument  seems  to  me  to  be  beside  the  mark. 
In  this  case  the  devisee  and  legatee,  Burr  Garland,  did  not 
lake  any  absolute  property  in  the  profits  of  the  estate  which 
he  might  have  assigned  or  aliened,  but  on  the  contrary,  he 
acquired  the  mere,  although  exclusive,  right  to  a  perception 
of  80  much  of  said  profits  as  would  furnish  a  decent  and  com- 
fortable support  for  himself,  and  this  was  so  qualified  and 
limited  as  to  fence  out  all  his  creditors,  except  those  who  fur- 
nished hitn  supplies  for  his  support.  Had  he  undertaken  to 
expend  these  profits  in  any  other  way,  he  would  have  been 
guilty  of  a  breach  of  trust,  for  there  was,  in  the  eye  of  a  court 
of  equity,  as  complete  a  trust  in  him  to  apply  these  proflts  in 
this  one  direction  as  there  was  in  the  trustee  to  hold  the  legal 
title.  And  while  he.  Burr  Garland,  took  this  qualified  right, 
which  we  think  it  is  a  misnomer  to  call  property,  the  remain- 
dermen took  a  vested  remainder  in  all  the  surplus  or  unex- 
petidofl  profits.  It  admitted  that  this  exact  question  has  never 
been  decided  in  Virginia,  although  several  cases  have  arisen 
in  this  state  where  the  trusts  were  held  to  be  blended,  and 
therefore  that  donee  had  interest  that  was  divisible  from  the 
other  restuis  que  tntat,  and  therefore  no  property  that  could 
be  subjected  to  his  debts. 

But  in  Nickell  v.  IlandJy^  10  Gratt.  386,  Judge  Samuels, 
delivering  the  opinion  of  the  court,  said:  "There  is  nothing 
in  the  nature  or  law  of  property  which  could  prevent  the  testa- 
trix, when  about  to  die,  from  appropriating  her  property  to  the 
support  of  her  poor  and  helpless  relations;  nothing  to  prevent 
her  from  charging  her  property  with  the  expense  of  food,  rai- 
nient,  and  shelter  for  such  relations.  There  is  nothing  in  law 
<Jr  reason,  I  conceive,  whi^h  should  prevent  her  from  appoint- 
itig  an  agent  or  trustee  to  administer  her  bounty." 
But  the  question  haa  been  carefully  oonsidered  by  Uie  in- 
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preme  court  of  the  United  States  in  the  case  of  Nichok  y. 
Eaton^  91  U.  S.  716,  and  by  the  supreme  court  of  Massachu- 
setts  in  the  case  of  Broadway  Nat  Bank  v.  AdamSj  133  Mass. 
170,  43  Am.  Rep.  504,  and  in  each  case  it  was  held  that  there 
was  nothing  in  the  doctrines  of  the  American  chancery  which 
prohibits  a  trust  like  the  present. 

The  reasoning  of  these  cases  commends  itself  to  our  judg- 
ment, and  fully  establishes  the  validity  of  this  trust 

The  decree  of  the  court  below,  being  in  conflict  with  these 
views,  must  be  reversed,  and  the  cause  must  be  remanded 
for  further  proceedings  to  be  had  in  accordance  with  ihia 
opinion.  

Spsmdthriit  Trusts.— Tnisto  «nd  deviBes  to  withdraw  property  frook 
exeoQtion  are  oonsidered  in  aoctioii  189  a  of  Freeman  on  Bzecatioiii^  in  th« 
language  following:  "The  efforts  of  the  owner  of  property  to  withdraw  it  from 
execution  against  him,  while  ho  retains  some  beneficial  interest  therein  lor 
himself  or  his  family,  wonld  nndoubtedly  be  met  and  connteraeted  by  ttie 
statutes  and  decisions  denouncing  all  conreyances  and  demises  the  design  er 
operation  of  which  is  to  hinder,  delay,  or  defraud  creditors.  Each  debtor  im 
under  both  a  moral  and  a  legal  obligation  to  pay  his  debts,  and  he  cannot  be 
permitted  to  evade  such  obligation  by  creating  any  trust  for  the  benefit  ef 
himself  or  his  family*  But  while  a  parent  is  ander  no  obligation  to  pey 
either  the  present  or  future  debts  of  hii  child,  he  ought  to  feel  a  solicitade 
for  its  future  welfare,  and  a  desire  to  guard  it  against  future  penury.  The 
greater  the  incapacity  or  improvidence  of  the  ohild,  and  the  cooseqneat 
probability  of  its  becoming  subject  to  obligations  which  it  is  unable  to  meet 
by  its  own  efforts,  the  greater  ought  to  be  the  solicitade  and  forethoaght  ef 
the  parent  in  making  some  provision  for  its  maintenanoe  and  comfort  wiiieb 
will  elude  or  withstand  the  efforts  of  its  creditors,  whether  such  efforts 
ooafiued  to  ordinary  proceedings  under  execution,  or  are  aided  by 
powers  of  chancery  as  can  be  evoked  by  a  creditor's  bilL 

"  Where  statutes  have  not  been  enacted  subjecting  all  equitable 
to  execution,  property  may  be  withdrawn  from  execution  at  law  by  w«^H»g 
it  the  subject  of  some  active  trust;  but  in  that  event  it  may  be  reached  bj  a 
creditor's  bill.  The  question  we  propose  to  consider  is,  What,  if  anything 
will  place  property  beyond  the  reach  of  the  creditors  of  the  beneSeiary, 
whether  proceeding  at  law  or  in  equity?  A  direct  devise  or  oonveyanos^ 
with  a  provision  forbidding  alienation  by  the  devisee  or  grantee^  or  dedaring 
that  the  property  shall  not  be  subject  to  exeeatioa,  cannot  willidnnr  tbe 
property  from  execution,  for  the  prohibition  doee  not  operate  to  dlseet  tbe 
debtor's  estate  and  vest  it  in  another,  and  while  he  retains  tbe  wbele  bene- 
ficial estate,  it  must  carry  with  it  the  power  to  dispose  of  the  property  by 
transfer,  whether  voluntary  or  involuntary:  Bridge  t.  fVard^  86  Wis.  087; 
BlaeksUme  Bank  r.  Davis,  21  Pick.  42;  82  Am.  l>ec.  241.  On  the  other 
hand,  it  is  now  clear  that  the  property  may  be  withdrawn  from  erediton  by 
•o  limiting  its  possession  and  enjoyment  that  the  estate  or  Intersst  of  the 
beneficiary  or  grantee  will  terminate  on  bis  beooming  iasolveBt  or  benkimp^ 
or  on  an  attempt  being  made  to  setae  the  estate  for  the  benefit  ef  his  era^ 
hani  Jodw.Mia»,9KMjkJ.iB8i  Boe\fa^w.Badtmm,$Uu%€n.  Tkm 
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where  an  annuity  wma  given  to  the  teetator'a  nephew  dnring  his  natorel  life, 
lobe  paid  to  him  only  and  npon  his  receipt^  and  expressing  an  intent  that  the 
nity  ehoald  not  be  alienated*  and  if  alienated,  that  it  shoald  immediately 
and  determine,  and  the  nephew  was  adjudged  a  bankmpti  and  his 
assignees  in  bankmptcy  songht  to  recover  the  annuity,  it  was  held  that 
there  could  be  no  recovery,  because  by  the  alienation  consequent  upon  the 
adjudication  of  bankruptoy  the  annuity  had  eeased:  DommaU  v.  Be^fcrd,  Z 
Ves.  Jr.  149.  A  testator  devised  oertain  real  estate  to  trustees,  with  power 
to  dispose  of  the  same,  and  after  paying  certain  oharges  out  of  the  proceeds, 
to  invest  the  residue,  and  of  the  income  to  be  raised  out  of  such  investments 
one  moiety  was  to  be  paid  to  his  son  and  the  other  to  his  daughter;  and  the 
testator  directed  'that  in  case  his  son  should,  at  any  time  or  times^  make 
any  assignment*  mortgage,  or  charge  of  or  upon,  or  in  any  manner  diqpoee 
of,  by  way  of  anticipation,  the  said  interest*  dividends,  or  aoonmulationsy  or 
any  part  thereof,  or  attempt  or  agree  so  to  do^  or  commit  any  act  whereby 
the  same  or  any  part  thereof  could  or  might*  if  the  absolute  property 
thereof  were  vested  in  hiin,  be  forfeited  an  to  or  become  vested  in  any  person 
or  persons*  then  in  any  of  such  cases  the  said  trustees  should  henceforth  pay 
and  apply  the  said  interest,  dividends,  and  accumulations  for  the  mainte- 
nance and  support  of  his  said  son,  and  any  wife  or  child  or  children  he  might 
have,  and  for  the  education  of  such  issue,  or  any  of  them  as  his  trustees  for 
the  time  being  should*  in  their  discretion,  think  fit.'  The  son  became  a 
bankrupt.  Whereupon  a  bill  was  filed  by  his  assignee  in  bankruptcy  for  a 
decree  to  compel  the  trustees  to  pay  them  the  moiety  to  which  the  son  would 
liare  been  entitled  had  the  fiat  in  bankruptcy  not  issued  against  him.  But 
the  prayer  of  the  bill  was  denied*  on  the  ground  that,  after  the  commission 
of  the  act  of  bankruptcy,  the  son  retained  no  interest  in  the  property: 
Oodden  v.  Crowfiuni,  10  Sim.  643. 

**A  will*  wherein  the  testatrix  devised  her  estate  to  trustees  for  the  benefit 
of  her  sons*  '  contained  a  provision  that  if  her  said  sons  respectively  should 
alienate  or  dispose  of  the  income  to  which  they  were  entitled  under  the 
trusts  of  the  will*  or  if,  by  reason  of  bankruptcy  or  insolvency,  or  any  other 
means  whatsoever,  said  income  could  no  longer  be  personally  enjoyed  by 
them  respectively*  but  the  same  would  become  vested  In  or  payable  to  some 
other  person*  then  the  trust  expressed  in  said  will*  oonoeming  so  much  thereof 
as  would  so  vest,  should  immediately  cease  and  determine.  In  that  case,  dur- 
ing the  residue  of  the  life  of  such  son,  that  part  of  the  income  of  the  trust 
fund  was  to  be  paid  to  the  wife  and  children,  or  wife  and  child,  as  the  case 
might  be,  of  such  son;  and  in  default  of  any  objects  of  the  last-mentioned 
trust,  the  income  was  to  accumulate  in  augmentation  of  the  principal  fund 't 
NkhoU  V.  Eaton,  91  U.  8.  718.  This  provision  was  sustained  as  against  the 
claims  of  the  assignee  in  bunkmptcy  of  one  of  the  sons. 

"If  property  is  conveyed  or  devised  to  trustees,  who  an  vested  with  a 
discretion*  in  case  they  see  fit^  to  apply  the  income  or  prooeeds  for  the  ben- 
efit or  support  of  the  beneficiary*  he  has  no  intereet  which  can  be  reaehed 
by  creditor'e  bilL  As  he  had  no  power  to  compel  the  tmsteea  to  act  for  his 
benefit^  his  assignee  or  creditors  can  have  nonex  Twopemtif  v.  Pqitfon*  10 
Sim.  487;  LeaviU  v.  Beime^  21  Conn.  1;  Hall  v.  WUUanu,  120  Mass.  844.  It 
must  therefore  be  conceded  that  property  may  be  withdrawn  from  the  reach 
of  theoreditora  of  the  beneficiary  by  limiting  his  estate  so  that'tt  will  be  ter* 
minuted  by  his  alienation*  voluntarily  or  involuntarily*  or  by  vesting  it  la 
trustees  who  have  a  discretioa  to  apply  it  for  his  benefit^  or  not  Hie  vice 
el  each  of  those  methods  ii*  that  it  involves  the  be&efieiaiy  and  bis  erediton 
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in  oommoa  nun;  fat  whiL»  it.  tbwvts  thA  efibrte  ol  tli»cveditan^  ii 
ih«  intended  baneficinry  eithar  idtbont  any  eataAa^  or  dependent  mt  the 
oaprioe  o£  the  trneteee.  Henoeeffinrte  have  been  niedete  deriettolliertBanki 
under  which  the  beneficiary  may  vatain  anme  ahaolnte  rights  nctwitfaetaniiy 
iug  his  subaequent  bankruptcy*  Theae  effocta  have  ganeraUy  pDoved  fatiln 
in  Englaod»  but  have  met  witii  enceomging  anoceae  in  the  United  States  aa 
will  more  fully  appear  from  n  leferenoe  te  tha  leading  caaea  npon  tiie  aolN 
jeot.  In  the  case  of  BramdiM  t.  Bobimm,  18  Veau  Jr.  428,  it  appeared  tiMt 
Stephen  Goem  had  devised  and  bequeathed  hia-oalate  to  traateee  to  eeil,  and 
to  divide  or  otherwiae  apply  the  prodaoe  to  the  nse  of  all  hie  children  livu^g 
at  his  decfiaae,  in  equal  proportions^  and  he  directed  with  reference  to  tiie 
eventual  interest  of  his  son  Thomaa  that  it  should  be  Und  out  in  pnUie 
funds  or  secncitiea,  and  that  tha  dividenda  abould  be  by  the  tmateee»  from 
time  to  timop.  paid  to  tha  aoa  on  hia^  proper  order  and  recaiptfr  'eafaaenbad 
with  his  own  proper  hand,  to  the  intent  that  the  same  ahonid  not  be  gran^ 
able,  transferable,  or  otherwise  assignable,  by  way  of  anticipation  ol  any 
unreceived  payment  <Mr  payments^*  and  that,  upon  his  decease,  the  principal 
of  hia share,  with  all accrasd  dividends^  should  be  implied  by  the  tiustime  to 
the  benefit  of  anoh  persona  a%  in  eonrse  of  admiuiatration,  would  be  entillad 
to  his  personal  estate.  After  the  death  of  the  teatator  the  aan  became  • 
bankrupt,  and  the  surviving  aasigneei  under  the  oommisaion  in  bankruptcy, 
applied  for  the  execution  of  the  truat  by  the  taking  of  an  account  and 
payment  to  him  of  the  aon's  interesti  The  Lord  Chanoellor  Kldon 
the  bill  of  the  asaignee,  saying:  'There  ia  no  doubt  that  property  nwy  bo 
given  to  a  man  until  he  shall  beoooMin  bankrupt.  It  ia  equally  dear,  gen- 
erally speaking,  that  if  property  is  given  to  a  man  for  hia  life,  the  donor 
cannot  take  away  tha  incidents  of  a  life  estate;  and,  aa  I  have  oboerved,  m 
dispoeition  to  a  man  until  he  shall  become  banhmptt  and  nfter  hia  banh- 
niptoy  over,  ta  ^ntto  difPereat  from  an  attempt  to  give  to  him  for  hia  Kf e^ 
with  n  proviso  that  he  ahaU  not  aall  er  aUen  ik  A  UIdb  decision:  resnltod 
from  an  annuity  whieh  trustees  were  directed  to  pay  to  the  teetator'a  aon  for 
lif%  the  testator  having  declared,  with  nspset  to  such  annuity,  that  it  wwa 
hitended  for  the  peraonal  matatenanoo  and  anpport  el  the  aon  dsring  tho 
whole  of  hia  life,  and  that  it.  ahoold  not  on  any  aooonnt  be  anbjeot  'to  tho 
dobta,,  engagementa,.  chacgea^  or  enonnbrnooeo  ol  him^  my  aaid  wmt\  Ormtm 
V.  Dolphin,  1  Sim.  66. 

"The  caae  of  ^noiodm  v.  2>«<a%  6  Siaa.  fifiS^  ia  an  estremo  eneu  Aa  a»> 
aignment  waa  made  to  tniateea  of  two  mortgage  anm%  aggrsHoling  two  tboo- 
aand  pounds..  Of  this  sum  they  were  directed  to  held  eight  hondred  ponnda 
in  tenet  during  the  life  ol  J%  D«  H.,  'or  dnriag  anoh  pact  thereof  ao  tho 
truetees  should  think  proper,  and  at  their  will  and  pleaanrei  hot  not  othaa^ 
wise,  or  at  anch  other  time  er  timesi  and  in  aaoh  aam  eranma^  pertion  or 
pcttiona,  aa  they  ahoold  jodge  proper  aaMl  orpediottt»  to  allow  and  pay  the 
intereat  of  tho  eight  hundred  peuada  into  the  proper  hando  of  the  said  J«  Bt 
H.^  or  otherwise,  if  they  ahould  think  fit,  ia  preeuing'  for  fahm  dioi^  lodg^ 
lag,  wearing  apparel,  aad  other  neoeaaariee^  bnt  ao  that  he  ahonid  not  have 
any  rights  title,  daim,  er  demand  in  or  to  anch  intereat,  ofcher  tham  tho  tmia* 
teea  ahould,  in  their  or  hie  abaoluto  and  uncontrolled  power,  dieoretion,  and 
inclination,  think  proper,  e^edaont,  and  ao  that  no  eieditur  ofhie  ahonid  er 
might  have  ai^  lien  or  olaim  thereon  in  any  eaee,  or^tiheaaaia  he^  inw^-  wayv 
■abject  or  liable  to  Ida  dabta»  diapoeitione,  or  ongageaMnta.'  The  will  f^mi 
ther  provided  that  in  the  event  of  the  death  el  J«  Bi  it,,  leaving  a  wkIow, 
tho  tmateea  ahould  pay  the  intereet  to  her,  and  after  the  deoaaaa  of  him  at 
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hk  widow,  th*  aight  buBdnd  poandi^  and  all  at€«iiiiUlte«  tiMMof,  abaald 
ba  baldia  traai  for  tiia  baneftt  of  hia  obildroik  li  wm  bald»  aa  there  waa 
■a  pnmaioa  made  for  tbe  diapooitioaol  the  faiid  t»aene  e4her  peteoo  thaa 
J.  J>*  H.  daviag  hia  li£atime»  that  fau  mtarea^  tbereib  veated  in  hia  assignee 
m  bauhroptey 3  Sm  Youunhtubaml  ▼.  OUbarnOf  1  ColL  C.  C.  400;  Page  ▼.  W<j^ 
a  Bmv.  20. 

"la  several  of  the  United  Sfcatea  the  English  deoisiona  npoA  thia  anbieot 
have  been  followed  without  hesiUticHi.  Tbue  ia  8mkk  ▼.  M^art^  37  AlSk 
S27,  fanda  devived  to  T«  U.  S.,  in  truet  for  W.  G.  a»  'neienbjeet  to  anj 
debts  be  may  have  oontracted,  but  for  hie  oomfort  and  snpport^  and  should 
he  depart  this  life  before  receiving  the  same/  then  to  be  equally  divided  with 
testator's  other  children,  wese  held  so  be  snbjeet  to  a  bill  filed  by  the  oredi- 
tore  of  the  beiieficiary.  A  like  deeieion  wae  pronounced  ia  Georgia,  where 
a  devise  had  been  made  to  a  tmatee  of  pro|)erty,  to  be  mauaged  and  oo» 
trailed  by  bin  for  the  use  and  benefit  dl  testator *a  eon^  who  wae  reetricted  '  in 
hia  ezpenaea  to  the  ineome  arising  from  aaid  property,'  and  it  was  farther 
provided  in  the  will  '  that  said  property  shall  not  be  liable  for  the  debte  or 
eontraota  of  testator'a  aaid  son,  except  wfami  made  and  entered  inte  by  the 
written  eoneent  of  the  trustee ':  Gray  ▼.  Obiott  54  Gni  231. 

"Theatateaol  Califomia,  North  Oarolina (feiMerfy  v.  Ntmom,  52Cal.  328f 
ileftflpwv.  JTeficMe,  4  Ired.  £q.  181;  44  Am.  Dea  102;  PauY.  /'ace,73N.a 
110),  South  Carolina  {Htath  t.  Bishop,  4  Rieh.  Eq.  46;  65  Am.  Dec  654), 
Rhode  Iskod  {TUlkkghaU  ▼•  Bradford,  5  R.  I.  205),  and  perhape  Missouri 
(jreZ/eoMeT.  Bmiik,  42  Mo.  45»,  07  Am.  Dee.  205),  are  also  oomraitted  to  the 
English  nile  that  i^  debtor  cannot  retain  any  beneficial  interest  beyond  the 
reaeh  of  aereditor'a  InlL    Unlesa  it  ia  limited  over  to  aome  other  beneficiary, 
the  voluntary  and  involuntary  disposition  of  it  cannot  be  inhibited.     Unld 
recently,  the  supreme  court  of  the  United  Statee  eTTtertain<>d  like  viewa* 
Mr.  Jnatioe  Swayne,  delivering  the  opinion  of  that  court  in  NirhnU  v.  £ev|^ 
5  WalL  441,  thna  tersely  and  lucidly  expressed  them:  '  It  ie  a  settled  rule 
ui  law  that  the  beneficial  interest  of  tiie  caitxii  que  trmtf  whatever  it  nmy  bev 
ia  liable  for  the  payment  of  hia  debts.     It  caunot  be  so  fenced  about  by  io- 
hibitione  and  restrictions  as  to  secure  to  it  the  inconsiitent  characteristics  of 
right  and  enjoyment  to  the  beneficiary,  and  immunity  from  his  creditors. 
A  oondition  precedent  thai  the  provision  shall  not  veet  until  his  debts  are 
paid^  and  a  oondition  aubsequent  that  it  shall  be  divested  and  forfeited  hj 
hia  inaolveney,  with  a  limitation  over  to  another  person,  are  valid,  and  the 
law  will  give  them  foil  effect.     Beyond  this,  protection  from  the  olaime  of 
creditors  ie  not  allowed  t»  goi'    Bat  the  views  thue  expressed  were  unnecea- 
eary  to  the  deeiaioa  of  the  ease  then  before  the  court,  and  were  not  enter- 
tained by  that  great  tribunal,  when  at  a  later  day,  and  doubtleas  upon  oMire 
mature  consideration,  it  eame  to  decide  the  case  of  NiehoU  r.  Eatonj  01  U.  S. 
725^  followed  m  Hyde  ▼.  Woode^  04  U.  S.  523.     In  that  case,  too,  the  opin* 
ion  of  the  court  upon  thia  point  was  a  dicium,  —  but  a  dktmn  so  forcibly  ex* 
presaed  av  to  leave  n»  dowbi  of  the  final  dissent  of  that  court  froaa  the 
deciBiona  of  the  English  eoarte  npon  this  sahjeet^  aod  ita  adherence  to  the 
■wre  liberal  mlaa  first  prononneed  by  Taeioua  atato  courta  in  different  parte 
<of  the  Union.    Mr.  Jnetice  Miller  delivered  the  opinion,  in  the  eourse  of 
which  he  said:  '  Bat  while  we  have  thna  attempted  to  ahow  that  Mra.  Eateft'a 
will  ia  valid  in  aE  ita  perta^  upon  the  estremcrt  deetrine  ol  the  Bnglisk 
ehanesry  oenrt^  wia  d»  not  wieh  to  have  it  nndaratoed  that  we  aeoept  the 
limitationa  which  that  oenrt  baa  placed  upon  the  power  nf  teatamentarf 
di%oaifiow  af  property  by  ite  owner.    Wa  do  not  m^  M  iapliad  in  the 
Av.  ttt.  Hmr^  You  XXIV.— 44 
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remark  of  Lord  SIdoo,  that  tbo  power  of  alienatioii  is  a  neeeeeaiy  Inoideat 
to  a  life  estate  in  real  property,  or  that  the  rente  and  profits  of  real  prop- 
erty, and  the  interest  and  diridends  of  personal  property,  may  not  bo  en- 
joyed by  an  indiridnal^  withont  liability  for  his  debts  being  attaohed  aa  n 
necessary  incident  to  such  enjoyment.  This  doctrine  is  one  which  tho  Eng- 
lish chancery  court  has  ingrafted  upon  the  common  law  for  the  benefit  ol 
ereditors,  and  is  comparatively  of  modem  origin.  We  concede  that  there  are 
limitations  which  pablio  policy  or  general  etatntes  impoee  npon  all  diepo- 
eitione  of  property,  anch  as  those  designed  to  prevent  perpetnitios  and  ac» 
onmulationa  of  real  estate  in  oorporationa  and  ecoleeialtioal  bodies.  We  also 
admit  that  there  is  a  jnst  and  sound  poUoy  pecnliarly  appropriate  to  the 
jurisdiction  of  courts  of  equity,  to  protect  creditors  against  frauds  npon 
their  rights,  whether  they  be  actnal  or  oonatmctive  frauds.  But  the  doctrine 
that  the  owner  of  property,  in  the  free  exercise  of  his  will  in  disposing  of  it^ 
cannot  so  dispose  of  it^  but  that  the  object  of  his  bounty,  who  parte  with 
nothing  in  return,  must  hold  it  subject  to  the  debts  due  his  creditors,  though 
that  may  soon  deprive  him  of  all  the  benefits  sought  to  be  conferred  by  the 
testator'a  affection  or  generosity,  is  one  which  we  are  not  prepared  to  an- 
nounce as  the  doctrine  of  this  court.  If  the  doctrine  is  to  be  snstained  at 
all,  it  must  rest  exdneively  on  the  rights  ol  ereditors.  Whatever  may  be 
the  extent  of  those  rights  in  England,  the  policy  of  the  statee  of  this  Union, 
as  expressed  both  by  their  statutes  and  the  decisions  of  their  oonrts,  haa  nut 
been  carried  so  far  in  that  direction.  It  is  believed  that  every  state  in  tho 
Union  has  passed  statutes  by  whioh  a  part  of  the  property  of  the  debtor  is 
exempt  from  seizure  on  execution  or  other  process  of  the  courts;  in  shorty  is 
is  not  by  law  liable  to  the  payment  of  his  debts.  This  exemption  varios  in 
its  extent  and  nature  in  the  different  states.  In  some  it  extends  only  to  the 
merest  implements  of  household  necessity;  in  others  it  includes  the  library 
of  the  professional  man,  however  extensive,  and  the  tools  of  the  mechanic; 
and  in  many  it  embraces  the  homestead  in  whioh  the  family  reeides.  ^lia 
has  oome  to  be  considered  in  this  country  as  a  wise,  as  it  certainly  ma^  iio 
called  a  settled,  policy  in  all  the  states.  To  property  so  exempted  the  credi- 
tor has  no  right  to  look,  and  does  not  look,  as  a  means  of  payment  when  his 
debt  is  created;  and  while  this  court  has  steadily  held,  nnder  tho  oonstito- 
tional  provision  against  impairing  the  obligations  of  contraets  by  state  lawi^ 
that  snoh  exemption  laws,  when  first  enacted,  were  invalid  as  to  dabli 
then  in  existence,  it  has  always  held  that  as  to  contracts  mads  tfasrsaftsr 
the  exemptions  were  valid.  This  distinction  is  well  founded  in  tho  sonnd 
and  unanswerable  reason,  that  the  creditor  is  neither  defranded  nor  in- 
jured by  tho  applioation  of  the  law  to  his  ease,  as  ho  knowi,  when  bo 
parts  with  the  consideration  of  his  debt^  that  the  property  so  exempt  em 
never  be  made  liable  to  its  payment.  Nothing  is  withdrawn  from  this  lia- 
bility which  was  ever  subject  to  it,  or  to  whioh  he  had  a  right  to  look  for  its 
discharge  in  payment.  The  analogy  of  this  principle  to  the  devise  of  tho 
income  from  real  and  personal  property  for  life  seems  perfeet  In  this 
oonntry,  all  wills  or  other  mstm meats  creating  snoh  trust  astotes  ars  r^ 
oorded  in  public  offices,  where  they  may  be  inspeoted  by  every  one;  and  the 
law  in  such  cases  imputes  notice  to  all  persons  ooncemed  oif  all  the  iaols 
which  they  might  know  by  the  inspection.  When,  therefore,  it  appears  by 
the  record  of  a  will  that  the  devisee  holds  this  life  estete,  or  income^  divi- 
dends, or  rents  of  real  or  personal  property,  payable  to  hia  aloBSb  te  tfie  ex* 
dnaion  of  the  alienee  or  creditor,  the  latter  knows  thai  in  Sisating  a  debl  with 
snch  person  he  has  no  right  to  look  to  that  inooms  as  a  msaw  ef  diinhsifinf 
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H,  H«  it  neither  milled  nor  defraaded  when  the*  ob)Mt  ef  the  teetator  ii 
•nrried  ofot  by  ezdnding  him  from  eny  benefit  of  each  devise.  Ner  do  we 
■•e  any  reaeon,  in  the  reoogniied  natare  and  tenure  of  property,  and  tti 
transfer  by  will,  why  a  testator  wlio  giTes^  who  gives  without  peonniary  re« 
retarn,  who  gets  nothing  of  property  Talve  from  the  donee^  may  not  attach 
to  that  gift  the  incident  of  continued  use^  of  unintermpted  benefit  of  the 
gift^  daring  the  life  of  the  dooee.  Why  a  parent,  or  one  who  loves  another, 
and  wishes  to  use  his  own  property  in  secoring  the  object  of  his  afiPeetion,  as 
far  as  property  can  do  it^  from  the  ills  of  life,  the  vioissitudes  of  fortune,  and 
even  his  own  improvidence  or  incapacity  for  self-protection,  should  not  be 
permitted  to  do  so,  is  not  readily  perceived. ' 

"  It  remains  for  us  to  call  attention  to  the  American  cases  announcing  and 
sustaining  the  rule  to  which  the  supreme  court  of  the  United  States  has 
yielded  its  weighty  assent,  as  shown  in  the  foregoing  qnotation.  In  the  pi- 
oneer case  upon  this  topic,  a  father  directed  his  executors  to  parchase  a  tract 
of  land,  and  to  hold  the  same  in  trust  for  his  son,  and  to  permit  the  son  to 
have  the  rents,  issues,  and  profits  thereof,  but  that  the  same  should  not  be 
liable  to  any  debts  contracted  or  which  might  be  contracted  by  the  son,  at 
whose  death  the  land  should  vest  in  his  heirs,  but  if  he  should  die  without 
heirs,  then  in  the  heirs  of  the  testator.  The  executors  purchased  a  tract  of 
land,  and  took  a  conveyance  to  themselves,  subject  to  the  trusts  specified  in 
the  wilL  Afterward  the  life  estate  of  the  son  was  levied  upon  and  sold.  A 
conveyance  was  made  pursuant  to  the  sale,  and  the  purchaser  sought,  in  an 
action  of  ejectment,  to  recover  posseesion  of  the  property.  His  right  of  re* 
oovery  was  denied,  on  the  broad  ground  that  '  a  man  may,  undoubtedly,  so 
dispose  of  his  land  as  to  secure  to  the  object  of  his  bounty,  and  to  him  ezcln* 
aively,  the  annual  profits.  The  mode  in  which  he  accomplishes  such  a  par* 
pose  is  .by  creating  a  trust  estate,  explicitly  deeignating  the  uses,  and  defining 
the  power  of  the  trustees.  Nor  is  snoh  a  provisi<m  contrary  to  law  or  any 
act  of  assembly.  Creditors  cannot  complain  because  they  are  bound  to  know 
the  foundation  upon  which  they  extend  their  credit':  Fishery,  Tajflor,  S 
Rawle,  33.  This  case  has  been  repeatedly  reaffirmed:  Vauxr,  Parbe^  7 
Watts  &  a  25;  SknnklantTs  Appeal,  47  Pa.  St.  113;  Overman's  Appeal  88  ¥k 
BL  276;  Thadnra  v.  Miniger,  100  Pa.  81  151.  The  principle  of  this  case  hae 
been  very  frequently  applied  by  the  courts  of  the  same  state,  Pennsylvaniai 
bnt  it  appears  to  be  essential,  to  bring  a  devise  or  bequest  within  the  proteotiott 
of  the  rule  there  maintained,  that  the  testator  in  his  will  either  prohibit  the 
alienation  or  taking  in  execution  of  the  beneficial  interest:  Oirard  Hfe  Im, 
Co.  V.  Chambers,  46  Pa^  St.  485;  86  Am.  Dea  513;  or  vest  the  trustees  with 
a  mere  discretion  to  pay  or  to  withhold  the  fund  or  its  prooeeds  as  they  may 
deem  proper:  Keyser  v.  MUeheU,  67  Pa^  St.  473.  A  man's  friends  may  raise 
a  fund  and  place  it  in  his  ccmtrol  for  the  purpose  of  engaging  in  business,  to 
enable  him  to  support  his  family,  and  if  he  accepts  such  funds  and  makes  a 
profit  thereon,  they  are  not  subject  to  execution  against  him:  Betdship  v. 
PaUerstm,  7  Watts,  647.  In  Kentucky,  a  testator  devised  his  estate  to 
trustees,  the  greater  portion  to  be  held  for  the  benefit  of  his  grandchildren^ 
but  the  trnsteee  were  to  pay  to  his  son  Robert,  during  the  letter's  life,  th* 
•nm  of  twenty-five  dollars  per  month  for  his  support.  An  attempt,  made  by 
creditor's  bill,  to  reach  Robert's  life  estate  proved  futile^  because  the  oonrt 
oonstrued  the  trust  as  giving  Robert  no  absolute,  assignable  interest,  hot 
merely  ae  impoeing  npon  the  trustees  the  duty  of  using  the  aoionnt  deslgi 
nated  for  his  support,  and  because  the  principles  of  equity  *do  not  enhjeot 
the  father's  property  to  the  debts  of  the  son,  nor  give  to  the  enditon  of  tht 
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■Da  Miy  right  to  ooinpIaIn.fluit  th«  father  his  not  left  er  plaoed  hit  yuferly 
withia  their  reaeh't  Pops'*  As'riy.iK/Mtt.  8  &  MonuM.  In  Gonneotieii]^ 
a  testator  deviaed  and  bequeathed  hia  estate  to  his  sons  mad  daughter,  but 
inserted  in  the  will  the  following  eonditioiu  *  All  and  every  of  the  property 
given  to  my  daughter  ia  for  the  exelusiTe  benefit  of  her  and  her  ohildreaa 
free  frona  the  debts  and  control  of  her  husbaadt  and  to  seouro  the  same  to 
their  unimpaired  enjoyment,  I  hereby  give  the  same  to  my  sooa,  GeoK^ 
P.  Beirne  and  Oliver  BeimOr  with  full  authority  to  apply  the  property  as  to 
them  shall  seem  besti  for  their  exclusive  benefiti  during  the  life  of  my  Mud 
daughter,  and  after  her  deoease,  to  divide  the  same  equally  among  her  chil- 
dren/ A  bill  was  filed  in  chancery  to  compel  the  payment  of  a  promissory 
note  executed  by  the  daughter,  out  of  moueya  held  by  the  sona  as  trustees 
under  the  wilL  The  bill  waa  dismissed,  the  majority  of  the  court  maintain- 
iug  the  right  of  a  parent  to  place  funds  in  the  hands  of  trustees  to  be  usod 
for  the  benefit  of  a  child,  and  not  subject  to  alienation,  whether  voluntary 
or  compulsory:  LetiviU  v.  Beirut,  21  Conn.  1;  Easterli^  v.  AeMy,  36  Conn.  18L 
The  clause  in  the  will  here  involved  waa  as  follows:  'I  give  and  devise  to 
my  friend  Henry  Keney  a  three-fifths  part  of  the  brick  hones  and  lot  neact 
adjoining  St.  John's  Hotel,  to  him  and  his  heirs  forever,  in  trusty  however, 
for  my  nephew,  Albert  W.  Goodwin  of  Wethersfield;  and  I  do  hereby  order 
and  direct  said  trustee  to  pay  said  Albert  W.,  and  this  devise  is  for  tho 
purpose  of  securing  to  the  said  Albert  W.,  the  rents,  use^  and  benefits  of 
said  devise,  exclusive  of  all  other  persona.  Said  trustee  is  hereby  directed 
to  pay  to  said  Albert  W.,  or  to  his  written  order,  made  annually,  the  rente, 
profits^  and  issues  of  said  building  hereby  devised,  and  this  devise  is  not  to 
inure  in  any  manner  for  the  use  and  benefit  of  any  creditors  of  said  Albert 
W.,  but  is  hereby  intended  to  be  for  the  only  use  and  benefit  of  said  Albert 
W.,  and  for  such  use  and  purpose  only  as  he  shall  annually  appoint.'  An 
oxecution  was  levied  on  the  lands  dsvised,  and  the  levy  waa  held  tnoper- 
ative.  The  court,  however,  was  of  the  opinion  that  the  beneficiary  had  a 
vested  interest  in  the  moneys  in  the  hands  of  tho  trustee^  and  that  auch 
moneys  were  subject  to  attachment.  The  courts  of  this  state  have^  there- 
fore, proceeded  no  further  than  to  hold  that  where  the  trustees  sio  vosted 
with  a  discretion  to  pay  or  withhold  the  mooeys,  they  will  not  control  aach 
discretion  in  the  interest  of  creditors. 

"  In  Virginia,  lands  were  devised  to  a  trustee  for  the  benefit  of  Henrietta 
F.  Handley,  then  the  wife  of  Alexander  W.  Handley,  and  her  family,  ^le 
trustee  was  directed  so  as  to  use  and  oonduct  the  farm  or  plantation  as  to 
be  most  advantageous  to  the  intereets  and  support  of  said  Henrietta  F.  and 
her  children  during  the  lifetime  of  said  Henrietta.  On  a  suit  in  equity 
being  instituted  to  reach  the  iutereet  of  the  wife  and  apply  it  to  the  satis- 
faction of  her  creditors,  it  was  held  that  It  was  competent  for  the  tes- 
tatrix to  provide  a  fond  for  the  support  of  her  daughter  and  the  lattor's 
ehildren,  and  the  fund  not  being  shown  to  be  in  excess  of  what  waa  needed 
for  such  support,  the  bill  must  be  dismissed:  Nkkell  T.  Handleif,  10  GratL 
336.  In  the  same  state,  one  Platoff  Zane,  on  becoming  poseessed  by  inheri- 
tance of  a  vast  estate,  contracted  in  a  little  over  a  year  liabilities  exceed- 
ing fifty  thousand  dollars,  and  his  friends,  foreeeeing  that  his  extravaganoea 
and  business  incapacity  would  soon  reduce  him  and  his  family  to  wani^ 
prevailed  upon  him  to  execute  a  deed  of  trusts  By  this  deed  all  hit  prop* 
orty  was  conveyed  to  trustees,  with  ample  powers  to  take  pceseesion  thereol^ 
and  to  sell  and  dispcae  of  the  same,  and  out  of  the  proceeds  to  pay  all  ox« 
isting  creditors  of  the  grantor  and  the  expenses  of  the  taroal.    After  these 
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M^  and  expen»e»  riioiild  be  paid,  tira  rasidnB  of  €he  property  was  to  b« 
•Biplojed  in  porohAnog  a  residoiioe  for  &&•  and  hia  wife,  mnd  in  making  in- 
••■•■•uutB  in  baaik  iUdcIdi  mnd  other  good  aecnfftiea,  Tlie  inoome  derived 
imm  the  «tooka  sod  aecnuitiea  waa  to  be  applied  to  the  anpport  of  Zane  and 
wile  during  their  lives  and  the  life  of  the  anrviTor,  and  at  the  death  of  the 
avrrivor  *waa  to  go  to  their  descenclants  and  faeHra.  A  bill  in  ehancery  waa 
filed  by  -a  creditor,  whose  debt  accrued  aaliaeqvently  to  the  date  of  the 
deed,  whereby  he  aonght  to  aasail  the  deed  aa  frandnlent,  and  to  compel  the 
trtiatoea  to  -i>ay  aooh  dcfbt  ont  of  the  trust  property.  The  coart  deteruiined 
that  the  deed,  l>ecaD8e  it  provided  for  ail  the  exiating  debta  of  the  gran  tor, 
eould  not  be  jnatly  regarded  aa  fraodalent,  in  the  absence  of  any  actual  or 
express  frandalent  intent  on  the  part  of  the  grantor,  and  that  the  interest 
Teaerred  by  the  deed  to  the  grantor,  being  merely  a  right  to  anpport  and 
nianitenance  during  Uie,  was  not  avbjeot  to  creditor^  bill:  ic^ntUm  v.  Z(mc, 
11  Gratt.  ids. 

"A  teatator  devised  certain  -real  estate  upon  the  following  tmsta:  '  To  keep 
aaid  landa  and  tenementa  well  rented;  to  make  reasonable  repahra  npon 
the  aarae;  to  pay  promptly  all  taxea  and  assessments  thereon;  to  keep  the 
buildings  thereon  reaaonably  inaured  against  damagea  by  fire;  to  pay  over 
all  remaining  ipenta  mnd  inoome  hi  cash  into  the  hands  of  my  aaid  daughter, 
Juliet^  in  person,  and  not  x^n  any  written  or  verbal  order,  nor  npon  any 
aasignment  or  transfer  by  the  said  Juliet.  At  the  death  of  the  said  Jnlio^ 
Mid  tmst  estate  shall  oease  and  be  determined,  and  the  said  lands  shall  vest 
in  tlio  hears  <xf  the  body  of  the  aaid  Jnlioti  and  in  default  of  anoh  faeira,  ahall 
deaoend  to  the  faeiia  of  my  body  then  living,  according  to  the  lawa  of  lilinoia 
then  in  force  regulating  deacenta.*  After  the  will  had  been  probated,  and 
moneys  had  eoine  into  the  hands  of  the  tmsteee,  to  which  the  daughter,  Juliet, 
waa  entitled,  anch  funda  were  attempted  to  be  attached  by  her  oreditora. 
Hm  eomrt  conoeded  that  npon  an  abeolnta  conveyance  or  gift  there  oonld  not 
be  mntteoced  eonditiona  and  limitationa  which  would  '  defeat  or  annul  the  legal 
eonaequenoea  of  tiie  estate  tranaferred,'  but  added:  *  But  while  thia  nnques- 
tionably  ia  true,  it  doea  not  neceaaarily  follow  that  a  father  may  not,  by  will 
or  otherwise,  make  such  reasonable  disposition  of  his  property,  when  not  re- 
qvired  to  meet  any  duty  or  obligation  of  his  own,  as  will  effectually  secnrm 
to  his  child  a  competent  anpport  for  Hfe;  and  the  moat  appropriate,  if  nol 
Ae  only,  way  of  accooiplisfaxng  anch  an  object  is  through  the  medium  of  m 
trost.  Tet  a  tmat,  however  carefully  guarded  otherwise,  would,  in  many 
eases,  fall  far  short  of  the  object  of  its  creation,  if  the  father  hi  snch  cast 
has  no  power  to  provide  against  the  schemes  of  designing  persons,  as  well  as 
the  improvidence  of  the  child  itself.  If  the  beneficiary  may  anticipate  the 
income,  or  abeolutely  sell  or  otherwise  dispose  of  the  equitable  interest,  it  is 
evident  the  whole  object  of  the  settler  i&  liable  to  be  defeated.  If,  on  the 
other  hand,  the  author  of  the  trust  may  say,,  aa  was  done  in  thia  caae,  the  net 
aeonmnlationa  of  the  funds  shall  be  paid  only  into  the  handa  of  the  benefici- 
sty,  then  it  ia  dear  the  object  of  the  tmat  can  never  be  wholly  defeated. 
Whatever  the  reverses  of  fortunes  may  be,  the  child  is  provided  for,  and  is 
sSectnally  placed  beyond  the  reach  of  unprincipled  schemers  and  sharpers 's 
BieSb  V.  Whkehead,  111  HI.  249.  Like  reasoning  prevailed  in  WaUaee  v. 
OamjfbeO,  53  Tex.  229;  White  v.  WhUe,  80  Vt.  888;  Arwhie  v.  CarroO,  • 
N.  J.  Bq.  69a 

'*  In  TsnnuBsnn  and  New  York  the  question  has  been  settled  by  strntntei^ 
whioh,  m  substance,  exclude  from  proceedings  in  equity  to  reach  beneficial 
fnterests  sll  oases  where  the  trust  has  been  created  by,  or  the  fund  held  Ib 
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tnitt  has  proceeded  from,  some  person  other  than  the  debtor:  Hooberry  t. 
Harding,  3  Tenn.  Ch.  877;  Campbell  T.  FoUer,  89  N.  Y.  866;  BramkOl  t. 
Ferrii,  14  N.  Y.  41,  67  Am.  Deo.  11S|  with  the  Umitatum  m  the  last-namsd 
■tate  which  eoables  a  creditor  to  reach  aay  portion  of  a  tnist  fond  '  bayond 
the  sum  that  may  be  necessary  for  the  education  and  support  of  the  peiaoa 
for  whose  benefit  the  trust  is  created 'x  WWiamM  v.  Thorn,  70  N.  Y.  S70; 
BiWek  T.  MoMm,  2  Barb.  Ch.  70;  Qraff  t.  Bfmnett,  81  N.  Y.  9,  88  Am.  Dee. 
838.  In  HaUeU  y.  Thmpwm,  6  Paige,  688,  Chancellor  Walworth  showed  aa 
inclination  to  follow  the  English  ohanoery  decisions,  and  to  hold  that  'an  ai> 
tempt  to  give  to  the  legatee  an  alisolnte  and  uncontrollable  interest  in  per* 
Bonal  estate,  and  at  the  same  time  to  prevent  its  being  subject  to  the  usual 
incidents  of  such  an  absolute  right  to  property,  so  far  as  the  rights  of  cred- 
itors are  concerned,'  must  be  thwarted  in  a  oonrt  of  chancery:  See  also 
CiuU  Y.  Bool,  8  Paige,  82;  Degraw  ▼.  Ckmm,  11  Paige^  138.  It  is  no  objec- 
tion to  the  validity  of  a  devise  under  thsae  statutes  that  the  beneficiary  is 
also  one  of  the  trustees  of  the  fund,  if  there  are  othor  trustees  competent  to 
act,  and  the  income  of  the  fund  cannot  be  applied  to  the  use  of  the  bena- 
floiary  without  the  concurrence  of  the  other  trusteess  Wdmort  ▼.  TViisioii^ 
61  N.  Y.  338. 

"  A  wife  devised  and  bequeathed  her  property  to  a  trustee^  to  hold  for 
the  sole  use  and  support  of  her  husband,  with  power  to  sell  or  exchange  the 
property  and  to  reinvest  the  proceeds.  The  trustee  was  required  to  ezad 
the  written  receipt  or  assent  of  the  husband  in  every  instance  in  whieh  bo 
paid  moneys  to  him  or  sold  or  exchanged  property,  and  was  directed  to  con- 
vey any  part  of  the  testator's  estate  '  to  such  assooiations,  person,  or  persona 
as  her  liusband  might  designate  by  written  authority.'  The  interest  of  the 
husband  was  adjudged  to  be  clearly  subject  to  a  bill  filed  by  his  creditor^ 
for  the  following  reasons:  *  No  other  person  is  named  in  the  will  aa  a  eeiM 
que  truntf  either  during  the  life  of  the  husband  or  after  his  death;  no  accu- 
mulation of  income  is  provided  for  or  contemplated;  nor  is  any  disposition 
made  of  the  remainder  after  his  death  in  case  of  his  not  exercising  the  power 
conferred  on  him;  and  no  restrictions  whatever  are  impoeed  by  the  will  or 
committed  to  the  discretion  of  the  trustee  as  to  the  amount  of  principal  or 
income  that  the  husband  may  receive^  or  the  uses  to  which  he  may  apply 
them  *:  SjMirhawk  y.  Coon,  140  Mass.  267." 

Notwithstanding  the  many  dednons  on  the  snbjeot  of  ipendthrift  trasls 
referred  to  in  the  above  quotation,  the  subject  seems  still  to  exoita  much  at- 
tention, and  to  call  for  frequent  consideration  by  the  oonris  of  last  resort  in 
the  United  States.  A  very  decided  majority  oif  the  moat  reoent  deeisiont 
are  deaVly  in  conformity  with  the  rules  laid  down  by  the  supremo  eoort  of 
the  United  States,  aa  will  more  fully  appear  from  the  following  referenoso. 

In  Georgia,  a  husband  by  his  will  provided  that  oertain  parte  of  his  eetato 
should  be  held  jointly  for  the  benefit  of  his  wife  and  ohUdren,  and  directed 
his  executor  to  manage  the  same  for  them,  and  upon  the  happening  of  oer* 
tain  contingencies  ths  share  of  hia  wife  was  to  be  divided  from  that  of  hia 
children,  but  his  executor  was  to  continue  the  management  of  tho  wife's 
portion,  as  her  trustee,  so  long  as  she  should  live,  permitting  her  to  naa  tho 
income  for  her  ease  and  comfort,  and  after  her  death  her  portion  waa  to  bo 
divided  among  her  children,  but  in  no  case  waa  her  ahare  to  be  subject  to 
the  debts,  liabilities,  or  contracts  of  her  future  husband.  Tho  widow  be- 
oame  indebted  and  a  judgment  was  rendered  against  her.  On  thia  judgment 
a  creditor's  bill  was  filed  seeking  the  appointment  of  a  reoelYar  on  whom 
should  be  conferred  the  power  to  appropriate  the  rents  and  profits  of  tho 
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9i  lh«  pwptty  noeirad  by  litr  under  her  hiuUand*e  will  to  the  pay* 
of  Iht  Jodgmeni  The  prayer  of  the  bill  having  been  granted,  an  ap- 
fill  WM  takoBi  and  tlio  Judgment  thereopon  reyened,  beoanae  "  there  it  no 
•qvitablo  tcmob  why  thie  debt  ahoold  be  paid  out  of  the  inoome  ariaing 
ham  the  estate  of  her  hoaband,  and  to  deprive  her  of  this  anpport  would  be 
to  render  the  will  of  the  teetator  nugatory  ":  BameU  t.  Montgomery^  70  Ga. 
798. 

In  Maryland,  real  property  waa  doTioed  to  J.  &  P.,  in  troat,  to  oolleot  the 
vaiite  and  prafita  and  to  pay  the  Mme  to  the  teatator'a  son,  Robert,  "into 
lus  own  hands,  and  not  to  another,  whether  elaimed  by  hia  authority  or 
•iherwise,"  and  npon  the  death  of  anoh  son  to  oonvey  the  property  to  his 
ahfldren.  The  eonrt  of  appeala  of  the  state  determined,  ^  1.  That  the  tea* 
titor  meant  to  give  the  inoome  of  the  property  to  hIa  son,  to  the  exdnsion 
af  the  latter'a  eraditors}  and  2.  That  hia  intention  in  thia  respeet  had 
been  aeoompliahed,  and  that  the  oreditors  of  the  eon  oonld  not  by  any  pro- 
aeai^  either  at  law  or  in  equity,  reaoh  anoh  income  before  it  waa  paid  to  the 
aaiis  8wMk  ▼.  Tower$,  69  Md.  77;  9  Am.  St  Rep^  898.  In  the  aame  stat^  a 
taatatrix  devised  oertain  real  property  to  be  equally  divided  among  her  five 
children,"  to  her  eons,  in  tmst,  for  the  support,  maintenanoe^  education,  and 
adTanoement  in  life  of  their  several  and  respective  families^  ao  that  they  or 
•aid  aoaa  ahonld  hold  and  possess  said  property  and  the  rents  and  profita 
thereof,  and  apply  the  same  as  they  might  deem  best|  during  the  several  Uvea 
•f  aaid  eons,  to  and  for  such  uses  and  purposes,"  and  further  declared  that 
mo  part  of  the  property  should  in  any  event  be  made  liable  for  the  debta 
and  oontracts  of  the  children  of  the  testatrix,  so  aa  to  be  aold  for  the  same 
or  in  any  manner  diverted  from  the  object  and  purpoee  of  the  trusl  An 
ezeention,  issued  on  a  judgment  recovered  against  one  of  the  sons,  was 
levied  npon  crope  raised  by  him  on  part  of  the  landa  acquired  by  him  under 
the  wilL  A  motion  was  thereupon  made  to  quash  the  levy,  on  the  ground 
that  the  defendant  in  ezeention  did  not  have  any  intereat  subject  to  levy 
therein,  and  such  motion  was  granted:  Marylamd  O,  A.y,  Lee,  72  Md.  161. 

Id  Maaeachusetts,  if  there  ia  a  gift  of  the  whole  income  of  property  to 
another  for  hia  comfort  and  support:  Maynard  v.  Cleve$,  149  Mass.  807:  or 
of  an  entire  beneficial  interest,  both  in  the  Income  of  property  and  in  the 
property  itself,  without  any  limitation  of  the  power  of  alienation,  or  of  the 
power  to  seize  it  under  execution,  being  directly  expressed,  or  necessarily 
implied  from  the  general  purposes  of  the  bequest  or  gift:  Sears  v.  Choate, 
146  Mass.  895;  4  Am.  St.  Rep.  820;  the  estate  of  the  beneficiary  is  absolute 
and  unconditional,  and  may  be  conveyed  by  him  or  taken  in  execution. 
But  it  is  equally  true,  iu  that  state,  that  one  having  the  right  to  dispose  of 
property  may  settle  it,  in  trust,  in  favor  of  another,  in  such  manner  that  it 
cannot  be  taken  by  his  creditors  in  advance  of  its  payment  to  him:  Broad- 
%My  N.  B.  V.  Adams,  188  Mass.  170;  23  Am.  Rep.  504;  and  further,  that  the 
intention  of  the  testator  in  this  respect  need  not  be  stated  in  direct  terms,  if 
it  can  be  fairly  gathered  from  the  instrument  creating  the  trust,  when  con- 
sidered in  the  light  of  attendant  circumstances,  and  therefore  that  "  if 
property  is  devised  to  one  on  condition  that  he  shall  support  another  during 
life,  the  interest  of  the  beneficiary  cannot  be  reached  by  his  creditors,  be- 
cause if  it  could  be  so  reached  the  intent  of  the  testator  would  be  neces- 
sarily thwarted  by  taking  away  from  the  beneficiary  the  provision  made  for 
bis  support":  SkUtery  v.  Wason,  151  Mass.  266;  21  Am.  St.  Rep.  448; 
Baker  v.  Brown,  146  Mass.  869. 

In  Missouri,  a  devise  to  a  trustee  for  the  use  of  the  testator'a  sodb,  with 
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p«irer  to  lh««  tovM  aiid  «ii)<iy  lh«  rtnlt  and  proita  dnrimg  flMir  Ihrcs,  wHk 
tlie  eipfew  ob}«ofc  of  Monring  to  tiMin  iho  onniial  {bcohio  be^oad  Mm  aoeideHl 
of  fortima  ond  bod  flMnagomeBt  ob  thoir  p«rl,  and  to  teko«w«y  from  iImid  ik» 
powor  of  dkpooiiig  of  tlio  ombo  or  of  orooti&g  may  Ueo  tiMrooii,  or  of  aokiai 
tho  same  liable  for  tboir  dobU,  votto  in  tho  devtoeos  oa  interest  in  the  inoene 
of  the  realty,  which  is  inalienable  by  tttem,  or  eitber  of  tbem:  Lnmperif. 
Haydel,  06  Mo.  439;  9  Am.  St.  Bep.  368.  A  doTiso  of  property,  in  tm8t,fnr 
tho  testator's  eon  for  Ufe,  w  tb  a  direotion  to  tbe  traitee  to  pay  tho  inoont 
■emi-annnally,  *'on  hio  pereonal  roooipt,  witboat  oaid  eon  having  anypovw 
to  sell,  assign,  or  pledge  the  same  previoas  to  the  payment  thereof  to  htm,* 
does  not  Test  in  the  son  any  interest  irhioh  can  be  reached  bj'  bis  oroditett 
or  assignees:  Partridge  t.  (Javender,  96  Mo.  452.  Bnt  if  tho  beoefloiery  has 
parted  with,  or  is  required  to  part  with,  something  of  Talne  in  ootnidentisn 
of  reoeiring  tbe  benefit  of  a  dorise  or  legacy,  then  it  OBanet  be  made  inalien- 
able by  him,  nor  exempted  from  soicare  by  his  ereditors,  <m  where  a  deviss 
or  beqnest  in  bis  favor  is  made  by  bis  wife  in  terms  exonipting  it  from  seisme 
onder  ezeevtion,  bnt  emteting  as  a  condition  precedent  that  be  shall  retia* 
qnish  bis  onrtesy  in  her  ostotot  Bftnk  o/Commereew.  OAamterw,  96  Ho.  469. 

8o  in  PonnsylTania,  there  is  no  donbt  that  a  testator  may  dorise  propsftf , 
in  trust,  with  directions  to  his  trustee  to  pay  the  inoome  to  designated  per> 
sons  during  their  lives,  and  exempt  the  interest  of  his  benefioiaries  from 
seisnre  under  attachment,  oxeention,  or  otherwise:  MawnerbaiJt's  B$uae^  181 
PtL  81  842;  Oharmley  ▼.  8$aie^  189  PIl  St.  684;  t3  Am.  81  Rep.  216;  and  Hist 
toe  intent  to  create  snob  exemption  need  not  be  etated  in  ox  proas  or  direel 
terms,  if  fairly  inferable  from  the  will,  oonstmed  in  the  light  «f  oiremsfeinsM 
attending  ito  execution:  8taimbaugh*s  Eakiie,  136  Pa.  81  586;  but  a  graotor 
cannot  create  a  trust  in  favor  of  himself  by  which  bit  property,  or  the  hi* 
oome  to  be  deriTed  from  it,  shall  bo  exempted  from  the  demands  of  bis  ered- 
Hon:  Ohormley  y.  8mia.  1?19  Pa.  81  684;  28  Am.  81  Rep.  216. 

The  supremo  court  of  Tonnoaaeo  formeriy  insisted  that  a  trsat  of  lbs 
nature  we  are  now  considering  was  against  publio  poliey,  unloas  created  for 
the  benefit  of  a  married  woman,  an  infant,  or  a  person  of  nnsonnd  mind, 
incapable  of  managing  his  affairs:  Turlep  ▼.  MatttingiUt  7  Lea,  868;  ffoobertf 
▼.  Harding,  10  Lea,  892;  bnt  upon  re-examining  the  question,  determined  to 
overrule  its  earlier  decisions,  and  to  adopt  both  tho  langaago  and  tho  eoa* 
elusions  of  the  supreme  court  of  the  United  States,  found  in  its  opinion  ia 
ri^fr^in^Tj^  fiinfnwi  WnPfimH^Jinrninlinfnrn  quoted:  Jourciman  ▼• 
86  Tenn.  81.  ^^ 

In  Vermont,  a  devise  was  made  to  tbe  tesJlfc^?*"^*®'***''*  ^  tmst  forh€r 
brother  H., "  the  said  H.  to  have  the  use  and  o^u^iSP*  *^'  ****  •»***•  Auri^ 
his  natural  life,  and  at  the  said  H's  death,  the  said  wtafti^^  conveyed  by 
the  executor  to  wiiom  and  in  the  manner  said  U.  may  diioM||!^  ^  ^ 
making  of  the  will  was  insolvent     From  this  insolvency  and  ule^t^T™  ^ 
tbe  will  tbe  court  determined  that  it  was  the  intention  of  tho  testatnF^  *• 
TOot  H.  with  an  esteto  or  interest  not  subject  to  execution^  and  that  fooh 
intent  waa  lawful,  and  should  be  aUowed  to  provailx  Walm  T.  BowdUk,  *l 
VI  28.    The  views  of  tbe  highest  court  of  Virginia  npoa  this  aobjeot  mA* 
eiently  appear  from  tbe  opinion  in  tbe  principal  case. 

In  Kentucky,  the  statutes  decUre:  "  Estates  of  every  kind  held  or  pos- 
sessed in  trnst  shall  be  snbject  to  the  dehte  and  charges  of  the  penoo  te 
whnse  nse  and  for  whose  Itenefit  they  shall  be  respeotivoly  held  er  possssii 
04  tiiey  aiiulU  be  subject  if  those  persons  owned  the  like  iaterast  in  Ito 
proi.«rty  held  or  poaseased  as  they  own,  or  shall  own,  in  tho  USe  or  tCM* 
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thereof.*  TIm  •cmrto  of  that  itato  iDtorpret  thii  prorliioii  «■  forbidding 
tlM  «raalioB  of  •pendthrif  ft  troita,  and  demanding  that  any  oitate  or  interest 
Id  whieh  a  benefioiaiy  is  entitled  under  the  proririone  of  a  will  or  otherwiee 
dieU»  at  tiie  instenoe  of  his  ereditori,  be  applied  to  the  extingnUhinent  of 
their  debt%  end  the  only  node  cf  aTerting  thie  result  is  to  provide  that 
apon  the  happening  of  some  oontingenoj,  snch  as  the  seisare  or  attempt 
to  seise  the  property  by  ezecntiony  the  estate  of  the  beneficiary  shall  ter* 
arfaate  and  beoome  Tested  in  some  other  person:  Bmid  ▼.  Bagan,  86  Ky« 
U9;  Marahair$  Tnutee  y.  Roik,  87  Ky.  116;  IS  Am.  St.  Bep.  467;  BuU  ▼ 
Kentudtf  N.  B.  (flbplember,  1890);  J?fa«r«  AdmW  ▼.  Blmi  iSqptembei 
1390). 
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OraroBATiD]n.~AvT  Giu  oe  Awawmwrr  WmoB  Baoonun  Som  ov 
TBM  BtwaamuaaM  ov  a  Ccmtfuuama  lo  Pat  a  HniBm  Basb  thas 
Onms  will  DO*  bo  onlorood.    A  oil!  flraol  bo  modt  on  oil  oliko^ 
will  bo  Toid.    Honoo  if  o  oompbial  in  on  ootion  to  tooovor  on 
MonI  ihowi  that  oomo  of  tbo  olooklioldon  boTo  poid  forty  por 
UMir  nibioriptioiio»  whilo  othero  boTo  poid  bal  two  por  oonl^  oadtinOo 
fnrtiior  OMOMmoiitof  tliirty*fiTO  por  oont  boo  boon  loriod  opon  olloloe^ 
boldorob  o  domniror  to  tbo  oompbint  oraot  bo  oooloinod,  on  Ibo 
tbot  it  oppooro  tborafron  tbot  Iho  ooMHOMnt  woo  mmqpuA,  portiol, 
iayolid. 

OonroKATiosi.  — UrnqvAL  Ammommi  aoazmv  a  Hiimw  ■hi  !>■■  o 
OoBroBATnuff,  thouoh  Madb  bt  a  Oaawr  ov  AMnoB  Bfsaa,  < 
not  bo  onforoed  by  oetion  in  tUo  otito  ogihwl  n  otookboidw  wbn 
not  o  porty  to  tbo  prooooding  in  tfio  ottiir  otolib 

Quarloi,  Spenee^  and  Qtiarloi,  for  the  appelUnti. 

Shepard  and  Shepard^  and  21  /•  Aittorlaiuii  for  the  reepond- 
ent 

CoLB,  0.  J.  Thio  action  was  broaght  against  George  Butih 
ham  in  his  lifetime,  and  after  his  death  was  revived  against 
the  executors  of  his  will.  The  action  is  upon  a  eontract  of 
subscription  to  the  capital  stock  of  the  plaintiff  oorporatioju 
It  appears  from  the  complaint  that  Burnham«  in  May,  1869» 
subscribed  for  and  agreed  to  take  one  hundred  shares  of  th# 
capital  stock,  and  pay  for  the  same  as  follows:  five  per  oenft 
of  the  par  value  down,  and  the  balance  of  the  par  valued 
to  wit,  twenty-five  dollars  upon  each  share  so  subscribed  torA 
from  time  to  time,  as  the  directors  ot  the  eorporation  shoidd 
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order.  Barnham  has  paid  forty  per  centi  or  ten  dollars,  on 
eaeh  share  subscribed  for,  leaving  sixty  per  oent,  or  fifteen 
ddlars,  on  each  share  unpaid.  The  complaint  alleges  that 
a  large  number  of  other  persons  besides  Burnham  also  sub- 
seribed  for  the  capital  stock,  to  the  extent  and  amount  of  all 
the  shares  into  which  the  capital  stock  was  divided,  upon 
agreements  similar  in  all  respects  to  Burnham's  agreement 
It  is  further  stated  in  the  complaint  that  in  November,  1869, 
a  suit  was  commenced  in  the  circuit  court  of  Cook  County, 
Illinois,  wherein  one  Terwilliger,  a  stockholder,  was  plaintiff, 
in  behalf  of  himself  and  other  stockholders  similarly  situ- 
ated, against  the  plaintiff  corporation  and  other  defendants, 
which  suit  is  still  pending  and  undetermined.  The  corpora- 
tiou  appeared  in  thai  action,  and  submitted  to  the  jurisdic- 
tion of  the  court  In  the  proceedings  therein  taken,  the 
eourti  among  other  things,  took  control  of  the  powers  and 
property  of  the  corporation,  appointed  a  receiver,  with  the 
usual  powers  of  a  receiver,  to  take  charge  of  the  affairs  of  the 
eorporation,  manage  its  business,  collect  the  assets,  and  pay 
the  debts  of  the  corporation.  It  is  alleged  that  in  July,  1886, 
the  eorporation  was  justly  indebted  to  sundry  persons  in  a 
large  amount,  namely,  in  the  sum  of  four  hundred  thousand 
dollars,  the  whole  of  which  indebtedness  accrued  against  the 
company  after  Burnham  entered  into  his  contract  of  subscrip- 
tion, and  that  the  corporation  has  no  property,  except  the 
amounts  unpaid  upon  the  shares  of  the  capital  stock,  to  pay 
or  meet  this  indebtedness;  that  the  unpaid  shares  are  largely 
in  excess  of  said  indebtedness.  And  it  is  further  alleged  that, 
before  said  last-named  date,  a  small  number  of  its  stockholders 
had  paid  to  the  plaintiff  twenty-five  dollars  on  each  of  its 
shares  of  stock  subscribed  for  by  them  respectively,  being  the 
par  value,  and  in  full  of  the  same;  that  none  of  the  remainder 
of  said  stockholders  and  subscribers  had  before  said  last- 
named  date,  nor  hiave  any  of  them  now,  paid  more  than  ten 
dollars  upon  each  of  the  shares  of  the  capital  stock  severally 
subscribed  for  or  held  by  them;  that  many  of  them  have 
never  paid  more  than  fifty  cents  upon  each  of  such  shares 
severally  subscribed  for  by  them,  and  there  was,  on  said  last- 
named  date,  a  balance  and  amount  unpaid  upon  each  of  the 
shares  of  the  capital  stock  (except  those  which  had  been  paid 
for  in  full,  as  aforesaid),  including  those  subscribed  for  by 
the  defendant  Burnham,  of  not  less  than  fifteen  dollars,  which 
the  stockholders  are  severally  liable  to  pay,  when  called  upon 
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and  ordered  to  paj  meoordiiig  to  Vbe  terms  of  th«ir  sevend 
agreemenU  of  «subBcriptM>n;  and  tbst  the  stockholders  Hbto 
been  ordered  to  oonrtribute  tbtrtT-five  per  cent  of  the  par 
Talne  of  the  flhttres  of  stock  subscribed  for,  to  be  used  and 
a^fied  to  tiie  payoent  of  the  indebtedness  of  the  corpora- 
tm,  aad  «f  the  expenses  irf  the  receiver  incnrred  in  and 
about  its  afiairs. 

The  oorporatioB  brings  this  smt  to  recover  this  thirty-five- 
per-cent  assessment  or  call  upon  Ibe  «tock  purchaBed  by  Mr. 
Bamfaam.  A  number  of  objedrons  ^vere  taken  by  way  of 
demurrer  to  tiie  complaint  in  the  circint  court,  which  -were 
ably  discuesed  on  the  oral  argutnent  at  fliis  ^r.  Prom  the 
view  which  we  hafo  taken  of  the  *c(nciplaTnt,  we  do  not  doom 
itnocestary  to-conBider  all  these  points.  Wo  shall  aasume, 
for  the  purposes  of  this  appeal,  without  deciding  other  points, 
that  the  action  may  be  prosecuted  in  the  name  of  the  corpo> 
ration,  even  aftor  the  appointment  of  a  receiver,  and  ordering 
him  to  take  charge  and  oontiol  of  its  property,  collect  its 
assets,  and  pay  its  debts.  We  will  further  assume  that  ilie 
Illinois  eourt  of  <equity  in  the  -suit  before  Itj  having  also  b^ 
fore  it  all  the  evidence  as  to  the  organiaation  of  the  corpora* 
tion,  the  validity  of  the  stock  eubscriptioDS,  and  the  liafoilttiea 
of  the  corporation,  could  decree  or  make  a  call  on  the  unpaid 
subscriptions  to  the  stock  in  the  same  manner  and  with  liko 
effect  as  though  the  directore  of  the  corporation  themselToa 
had  ordered  the  assessment,  as  they  were  authorned  to  do 
by  the  contract  of  subscription.  But  we  fully  agree  with  the 
appellants'  counsel  that  any  call  or  assessment  made  upon 
the  shares  must  be  uniform,  and  tn  ratable  amounts,  nnd 
that  any  oall  or  assessment  which  requires  some  share-holders 
to  pay  a  higher  rate  than  other  share-holders  is  unjust,  and 
should  not  be  enforced.  We  have  referred  to  the  averment 
of  the  oomplaint  which  states  that  some  of  the  stockholders 
have  paid  ten  dollars,  or  forty  per  cent,  on  each  share  of 
stock  held  by  them,  while  many  of  the  stockholders  havo 
never  paid  more  than  fifty  cents,  or  two  per  cent,  on  a  share. 
It  requires  no  argument  to  show  that  such  a  call  or  assess- 
ment on  the  stock  is  grossly  anequal  and  unjust.  We  think 
Mr.  Horawetz  states  the  correct  rule  on  this  subject  in  the 
following  language:  **  Justice  between  the  share-holders  of  a 
corporation  requires  that  all  the  shaite-holders  should  contrib- 
ute in  respect  to  their  shares  at  the  same  time,  and  in  ratable 
amounrto.   A  call  requiring  some  share-holders  to  pay  in  tooto 
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than  others  wouM  therefore  be  invalid.  Bat  if  aome  share* 
holders  have  already  catitribaied  more  than  otberb,  it  would 
Le  not  only  the  right  but  the  duty  of  the  direetora  to  make 
cadis  iipMi  the  other  share-holdera  ia  such  amounts  as  to 
equalize  the  eoiitributions  of  all  *':  Moraweta  on  Private  Cor- 
puratiouB,  2d  ed.,  sec.  154.  See  also  Pike  v.  Bangor  etc^  JB.  B. 
CQ.r  68-  Me.  44o.  Cook  on  Stocka  and  Stockhdders^  2d  ed., 
6«e.  114,  says:  '*  A  call  •  .  .  .  must  be  made  on  all  alike,  or 
it  ivill  be  void.  The  courts  will  not  allow  the  directors  of  a 
cuflopany  so  to  proceed  as  to  require  some  stockholders  to  pay 
cttllsv  and  not  to  require  others  to  do  the  same."  And  this 
accords  with  Qommeo  sense,  and  all  notions  of  equity  and 
fairaessL 

It  is  also  objected  that  the  assessments  exceeded  in  amount 
what  was  needed  for  the  payment  of  the  debts  of  the  corpora* 
tioQ  aod  the  legitimate  expenses  of  administering  its  affairs. 
We  shall  not  go  into  that  question  at  this  time.  Presumably, 
the  court  examined  into  the  financial  condition  of  the  corpo> 
ration,  and  deter  mi  oed  what  amount  of  money  it  was  neces- 
sary to  raise  to  meet  its  liabilities.  But  neither  the  court  nor 
the  directors  were  authorized  to  make  an  assessment  so  un- 
equal and  partial  as  the  complaint  shows  was  made  in  this 
case;  and  the  very  intelligent  counsel  for  the  plaintiff  did  not 
claim  that  a  partial  and  unequal  assessment  was  valid,  but 
he  insisted  that  we  must  presume  that  the  assessment  was 
equal  and  fair;  that  the  stockholders  who  had  paid  but  two 
per  cent  on  their  shares  had  paid  other  assessments  so  as  to 
equalize  all  the  calls,  and  mako  them  forty  per  cent.  We  do 
not  see  how  such  a  presumption  can  be  made  in  view  of  the 
averments  in  the  complaint,  for  it  is  distinctly  alleged  that 
some  of  the  stockholders  have  paid  forty  per  cent  of  the  par 
value  of  their  shares,  while  many  others  have  paid  only  fifty 
cents  on  each  share, —  in  other  words,  have  paid  but  two  per 
cent  on  the  par  value  of  the  shares.  With  such  a  state  of 
facts,  how  a  horizontal  assessment  of  thirty-five  per  cent  on 
all  the  shares  can  be  said  to  be  uniform  and  just  passes  our 
comprehension.  It  is  certainly  no  ''forced  inference''  from 
the  complaint  that  the  assessment  alleged  to  have  been  made 
ie  illegal,  and  does  not  furnish  a  proper  basis  for  this  action. 
Nor  can  the  fact  that  the  call  or  assessment  was  made  by  the 
court  in  the  suit  before  it  change  our  conclusions  as  to  its 
inequality  and  unfairness.  A  court  by  its  decree  cannot 
make  that  which  is  essentially  wrong  and  unjust  right  and 
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and  ordered  to  paj  meoordiiig  to  Vbt  tenne  of  th«ir  seTend 
agreemenU  of  <subBcriptM>Q;  and  that  the  stoekholden  haTe 
been  ordered  to  oonrtribute  tbtrtT-five  per  cent  of  the  par 
Talae  of  the  ehoreB  of  etock  subscribed  for,  to  be  used  and 
allied  to  tiie  payment  of  the  indebtedneM  of  the  corpora- 
tm,  and  «f  the  ezpenees  irf  tiie  receiver  incmrretl  in  and 
aboixt  its  affaire. 

The  oorporation  brings  thie  smt  to  recover  this  thirty-five- 
per-eent  assessment  or  oall  npon  Ibe  «tock  purchased  by  Mr. 
Bumfaam.  A  number  of  objeotrons  ^vere  taken  by  way  of 
demurrer  to  tiie  oomplaint  in  the  ciremt  court,  which  irero 
ably  diBcuesed  on  the  oral  argutnent  at  this  ^r.  From  the 
view  which  we  hafo  taken  of  the  ccmplaTnt,  we  do  not  deem 
it  necessary  toconeider  all  these  points.  We  shall  sseume, 
for  the  purposes  of  thk  appeal,  without  deciding  other  poinrte, 
that  the  action  may  be  prosecuted  in  the  name  of  the  corpo- 
ration, even  after  the  appointment  of  a  roceiTer,  and  ordering 
him  to  take  charge  and  oontiol  of  its  property,  collect  its 
assets,  and  pay  its  debts.  We  will  further  assume  that  Om 
niinoifl  oourt  of  equity  in  the  euit  before  It^  having  aho  h^ 
fore  it  all  the  evidence  as  to  the  organiaation  of  the  corpora* 
tion,  the  validity  of  the  stock  subscriptions,  and  the  liabilitiea 
of  the  oorporation,  could  decree  or  make  a  call  on  the  unpaid 
subscriptions  to  the  stock  in  the  same  manner  and  with  liko 
effect  as  though  the  directore  of  the  corporation  themselTca 
had  ordered  the  assessment,  as  they  were  authorised  to  do 
by  the  contract  of  subscription.  But  we  full^  agree  with  tlie 
appellants'  counsel  that  any  call  or  assessment  made  upon 
the  shares  must  be  uniform,  and  in  ratable  amounts,  and 
that  any  call  or  assessment  which  requires  some  share-holdors 
to  pay  a  higher  rate  than  other  share-holders  is  unjust,  and 
should  not  be  enforoed.  We  have  referred  to  the  averment 
of  the  oomplaint  which  states  that  some  of  the  stockholders 
have  paid  ten  dollars,  or  forty  per  cent,  on  each  share  of 
stock  held  by  them,  while  many  of  the  stockholders  have 
never  paid  more  than  fifty  cents,  or  two  per  cent,  on  a  share. 
It  requires  no  argument  to  show  that  such  a  call  or  assess* 
ment  on  the  stock  is  grossly  unequal  and  unjust.  We  think 
Mr.  Horawetz  states  the  correct  rule  on  this  subject  in  the 
following  language:  *'  Justice  between  the  share-holders  of  a 
oorporation  requires  that  all  the  share-holders  should  contrib- 
ute in  respect  to  their  shares  at  the  same  time,  and  in  ratable 
amounts.   A  oall  requiring  some  share-holders  to  pay  in  mom 
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than  others  wouM  therefore  be  inralid.  But  if  aome  ehare- 
faoiilera  have  already  ccutribated  more  than  otherb,  it  would 
be  not  whly  the  right  bat  the  duty  of  the  directora  to  make 
calla  ispaA  the  oilier  ehare-holdera  ia  such  amounts  as  to 
equalize  the  contributions  of  all " :  Moraweta  on  Private  Cor- 
puratioua,  2d  ed.,  see.  154.  See  also  Pike  v.  Bangwr  etc  R.  B* 
Cq^  68-  Ale.  445.  Cook  on  Stocka  and  Stockholders^  2d  ed., 
8tteL  114,  says:  '*  A  caJl  ....  must  be  made  on  all  alike,  or 
it  will  be  void.  The  courts  will  not  allow  the  directors  of  a 
cua»pany  so  to  proceed  as  to  require  some  stockholders  to  pay 
callsy  and  not  to  req.uire  others  to  do  the  same."  And  this 
accords  with  Qommem  sense,  axid  all  notions  of  equity  and 
loiruesaL 

It  is  alao  objected  tliat  the  assessments  exceeded  in  amount 
what  was  needed  for  the  payment  of  the  debts  of  the  corpora^ 
tion  and  the  legitimate  expenses  of  administering  its  afTairs. 
We  shall  not  go  into  that  question  at  this  time.  Presumably, 
the  court  examined  into  the  financial  condition  of  the  corpo> 
ration,  and  determined  what  amount  of  money  it  was  neces- 
sary to  raise  to  meet  its  liabilities.  But  neither  the  court  nor 
tbe  directors  were  authorized  to  make  an  assessment  so  un* 
equal  and  partial  as  the  complaint  shows  was  made  in  this 
case;  and  the  very  intelligent  counsel  for  the  plaintiff  did  not 
claim  that  a  partial  and  unequal  assessment  was  valid,  but 
ha  insisted  that  we  must  presume  that  the  assessment  was 
equal  and  fair;  that  the  stockholders  who  had  paid  but  two 
per  cent  on  their  shares  had  paid  other  assessments  so  as  to 
equalize  all  the  calls,  and  make  them  forty  per  cent.  We  do 
Aol  see  how  such  a  presumption  can  be  made  in  view  of  the 
averments  in  the  complaint,  for  it  is  distinctly  alleged  that 
6ou)e  of  the  stockholders  have  paid  forty  per  cent  of  the  par 
value  of  their  shares,  while  many  others  have  paid  only  fifty 
cents  on  each  share, —  in  other  words,  have  paid  but  two  per 
cent  on  the  par  value  of  the  shares.  With  such  a  state  of 
facts,  how  a  horizontal  assessment  of  thirty-five  per  cent  on 
all  the  shares  can  be  said  to  be  uniform  and  just  passes  our 
comprehension.  It  is  certainly  no  ''forced  inference''  from 
the  complaint  that  the  assessment  alleged  to  have  been  made 
is  illegsd,  and  does  not  furnish  a  proper  basis  for  this  action. 
Nor  can  the  fact  that  the  call  or  assessment  was  made  by  the 
court  in  the  suit  before  it  change  our  conclusions  as  to  its 
inequality  and  unfairness.  A  court  by  its  decree  cannot 
ttake  thAt  which  is  essentially  wrong  and  unjust  right  and 
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just.  -  Bat  it  is  said  we  luust  give  full  faith  and  credit  to  tlie 
proceedings  of  the  Illinois  court,  and  that  we  should  not 
presume  it  would  make  an  unfair  and  nnequal  aaseBsment 
But  we  must  take  the  allegations  of  the  complaint  as  we  find 
them,  and  give  them  their  obvious  sense  and  meaning;  and 
when  it  is  stated  that  some  of  the  share-holders  have  paid 
forty  per  cent  of  their  subscriptions,  while  others  have  paid 
but  two  per  cent,  and  then  proceeds  to  claim  that  a  hoii- 
zontal  assessment  of  thirty-five  per  cent  is  made  on  all  shaie- 
bolders  alike,  we  think  it  fairly  appears  that  an  unequal  and 
unjust  assessment  was  made.  We  do  not  intend  to  express 
any  definitive  opinion  as  to  the  real  effect  of  the  decree  of  the 
Illinois  court,  or  as  to  how  far  it  concludes  the  rights  of  shaie- 
holders  who  were  not  parties  to  that  proceeding.  Those  ques- 
tions are  not  now  necessarily  before  us,  and  may  be  postponed 
until  they  arise.  We  confine  our  decision  to  the  objectum 
that  the  complaint  shows  an  unlawful  and  illegal  call  or  as- 
sessment upon  Mr.  Burnham,  which  should  not  be  enforced. 
The  demurrer  to  the  complaint  was  well  taken,  and  sbeuld 
have  been  sustained. 

The  Court.  The  order  of  the  circuit  court  is  rerereed, 
and  the  cause  is  remanded  for  further  proceedings  acoording 
to  law. 


CORPORATIONB  —  OaLLB  AND  ASSESBlfSMIB.  —  All  MM«m«ll  wUdl  fe  Bfl 

made  on  all  the  aharee  alike  is  iavalid,  and  ereatea  no  liabilityt  Pikt  t. 
gor  etc  B,  R.  Co.,  68  Me.  445.  It  is  a  qneetion  whether  a  mutual 
oorapany  oan  prescribe  different  rates  of  eontribaiion  foanded  cnlj  otk  Iks 
magnitude  of  the  premium  notes:  Bamg9  ▼•  Dudth^ffM,  18  N.  T.  SSSL  Am 
to  the  general  liability  of  stockholders  on  calla  and  the  tests  of  tiio  validiif 
of  the  same^  sea  extended  note  to  Tkompmm  ▼•  Mtm  ifo.  Btmk,  S 
Bep.80S. 


O'Mallbt  V.  Buddy. 

pv  Wiscoirsiir,  147.] 

MoRTGAOi  or  A  HoMBSTiAD  IB  HOT  YALm  usiLns  SioinD  sr  Bom  Hs» 
BAKD  AND  WiTB;  and  her  answer  in  a  suit  to  foredoie  a  mortgage^  a^ 
mitting  it  to  be  valid  and  consenting  to  its  focooloBim^  la  oil  eqnivakal 
to  ber  signing  il, 

HaBRIBD  WoMAV'B  SlOHATUBS  TO  A  KOTB  BOSS  VOT  OlBAlB  AMY  IVDl 

MESS  AGAINST  Uss  nnless  she  had  a  separate  estate  or  bnsinei 

MORTGAOl  WILL  NOT  Bl  RBfOBMBO  So  A8  TO  InOLUDS  THB  Hoi 

TBB  MoRTGAGOBS,  tboagh  such  homestead  was  intended  to  be 

In  it,  if  the  statute  of  the  state  declares  that  no  mortgage  of  a  b< 

atoad  bj  a  auunried  man  shall  be  valid  or  of  any  effeol  withont  IIm 
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tignatim  of  Idi  wilt  to  tho  Mmo^  thongh  bolon  Mil  wm  Imoglil  At 
hoslMuid  bftd  diod,  and  the  widow  by  hor  amwav  iwmitod  lo  wmA  W9i» 


Bashfordf  0*  Connor ^  and  Potteyi^  for  the  appeUank 
H.  W,  Chynowethf  for  the  respondent. 

Lton,  J.  The  proposition  maintained  by  oonnsel  for  plain- 
tiff,  and  which  covers  the  whole  case,  is,  that  '^  in  order  to 
carry  out  the  original  intention  of  the  parties,  the  error  of  de- 
Bciption  in  the  mortgage  may  be  corrected  so  as  to  embraoe 
the  homesteadf  the  husband  being  dead  and  the  widow  oon* 
eenting  thereto,  especially  as  the  consideration  for  the  mort* 
gnge  was  the  joint  indebted  dobs  of  the  husband  and  wife." 

The  above  proposition  contains  two  statements  or  assump- 
tions of  fact  which  require  consideration.  One  is,  that  the 
widow  of  Austin  Ruddy  consents  to  such  reformation.  It  is 
true  that  she  does  so  in  her  answer,  but  this  is  not  an  effec* 
tual  consent.  Section  2203  of  the  Revised  Statutes  provides 
that  **  no  mortgage  or  other  alienation  by  a  married  man  of 
bis  homestead,  exempt  by  law  from  execution,  shall  be  valid 
or  of  any  effect  as  to  such  homestead  without  the  signature  of 
his  wife  to  the  same."  Hence  no  valid  conveyance  of  his 
homestead  can  be  made  by  a  husband  unless  his  wife  signs 
the  same.  The  widow  of  Austin  Ruddy  has  not  signed  any 
such  conveyance,  and  her  answer  admitting  that  the  mort* 
gage  in  suit  ought  to  be  reformed  to  include  the  homestead  Is 
not  equivalent  to  such  signing.  Of  oourse^  she  may  now  law* 
fully  convey  to  the  plaintiff,  or  any  other  person^  her  interest 
in  the  homestead;  but  such  a  conveyance  would  not  affect 
the  rights  of  the  children  and  heirs  of  Austin  Ruddy,  to  whom 
the  reversionary  interest  therein  has  descended. 

The  other  fact  assumed  in  the  above  prescription  is,  that 
the  mortgage  was  given  to  secure  the  joint  indebtedness  of 
the  husband  and  wife.  The  proofs  do  not  sustain  this  as- 
sumption. True,  Mrs.  Ruddy  signed  the  note,  to  secnvs 
which  the  mortgage  was  given,  with  her  husband,  but  the 
note  was  for  money  and  supplies  furnished  to  be  used,  and 
which  were  used,  for  the  support  and  maintenance  of  Austin 
Ruddy  and  his  family.  Such  support  and  maintenance  was 
a  legal  charge  against  Austin  Ruddy  alone,  and  his  wifo 
could  not  bind  herself  to  pay  therefor,  unless  she  had  a  sepft* 
rate  estate  or  business.  There  is  no  proof  or  claim  that  she 
had  either.    She  was  therefore  under  the  oommon-law 
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ability  of  esynttua^  wni  faesM  Imt  aigBatiifs  to  11m  note  did 
not  ereato  mn  indebtedness  against  ber.  Tbe  eases  deter- 
mined  by  this  court  in  which  it  is  so  held  are  quite  numer- 
ous, and  entiBtly  mmbrm.  Scune  of  them  ore  cited  in  the 
opinion  by  Mr.  Justice  Cassoday  in  Krouskop  r.  ShonU^  51 
Wis.  204;  87  Am.  Rep.  817.  In  all  the  cases  in  this  court 
cited  by  ccniaael  t»  maintain  tbe  opposite  doctrine  the  wife 
bad  SI  separate'  estate  or  businesSk  It  must  be*  bdd  that  tke 
mortgage-  debt  was  the  debt  ol  Auetin  Ruddy  fttonow 
•  The  admiBstoa  of  the  widow  that  tbo  plaintiff  is  entitled  to 
the  relief  demanded,  and  the  elaim  thai  she  is  liablo  for  the 
mortgage  debt,,  being  thus  eliminated  from  the  oasoi  the  qoee- 
tion  for  determina4»ion  is.  Can  the  mortgage  bo  reformed  to 
include  the  homeolead,  aa  the  parties  to  it  intended  it  should, 
the  same  having  been  the  homestead  of  Austin  Ruddy  when 
the  mortgage  was  executed,  and  eontinuoasly  remaining  such 
until  he  died,  and  haTxng  been  tbe  homestead  of  Us  widow 
ever  since?  On  tbe  authority  of  Peteidi  ▼•  Hambaehf  48  Wia. 
443,  which  is  like  this  case  in  every  essential  particulltr,  thia 
question  must  be  answered  in  the  negatifo.  TherOi  as  here, 
an  attempt  was  made  by  husband  and  wife  to  mortgage  their 
homestead,  but  by  mistake 'the  homestead  lot  was  not  in- 
iduded  in  the  mortgage.  The  husband  afterwards  died,  and 
his  widow  succeeded  to  Ids  estate,  including  such  homestead, 
as  heir  or  devisee.  The  lot  remained  the  homestead  of  the 
parties  until  the  husband's  death,  and  ol  the  wife  from  that 
time  until  the  date  of  judgment.  The  fact  last  stated  doea 
not  dearly  appear  in  the  report  of  the  case,  but  the  record 
shows  that  the  circuit  court  so  found,  and  the  accuracy  of  the 
finding  was  unchallenged.  The  relief  demanded  was  the 
same  as  that  demanded  here.  The  circuit  court  refused  to 
reform  the  mortgage^  and  this  court,  on  appeal,  affirmed  the 
ruling.  We  seldom  find  two  cases  entirely  independent  of 
each  other  so  essentially  alike  in  their  facts. 

It  is  quite  true  that  the  decision  in  Petuch  y.  Hambaeh^  48 
Wis.  413,  was  l>y  an  equally  divided  oourt,  but  until  over- 
ruled it  is  authority  in  this  court:  See  LcUhrop  v.  Knapp^  87 
Wis.  307.  Tbe  court  has  not  yet  overruled  and  is  not  now 
prepared  to  overrule  it.  To  do  so  at  this  late  day  might  di« 
vest  or  disturb  property  rights  acquired  on  the  faith  of  it.  It 
should  be  left  to  the  legislature  to  enact  a  different  rule,  if  it 
ia  deemed  desirable  to  change  the  rule. 

Conrad  v*  Schwamb,  68  Wis.  872,  is  not  in  oonflict 


Feb.  18»1.]  (VMallby  v.  Bomt.  705 


PtUwoh  ▼.  Hambaek^  4B  Wit.  418.  Id  Ommd  t.  IMwwhA^ 
Wis.  372,  tjbe  mistake  occurred  in  a  deed  which  was  intended 
to  convej  a  homestead,  but  which  (kiled  to  do  so.  The  par* 
chaser  went  into  possession  of  the  homestead  under  the  deed, 
and  the  grantors  and  their  family  lenoyed  to  MinDesota, 
where  the  buebaod  died  eight  years  kiter.  The  widow  and 
family  continued  to  reside  in  that  state.  The  propositions 
decided  in  that  case  are  accurately  stated  in  a  head-note  ae 
follows:  **A  deed  executed  by  husband  and  wife,  which| 
though  otherwise  complete^  Calls  through  a  misdescription  to 
convey  the  land  intended,  being  the  grantors'  homestead,  must 
be  treated  as  an  executory  contract  by  the  husband  to  convey, 
which  equity  will  enforce,  after  the  homestead  right  ceases 
against  the  husband  (or  against  hie  I&eira  after  his  death  in- 
tesvtate),  though  not  against  hia  widow.'^  The  oonirolling 
diiersnce  between  these  two  eases  is,  that  in  one  of  them  the 
homestead  intended  to  be  mortgaged  remained  a  homestead 
from  the  execution  of  the  mortgage  until  the  trial,  while  in 
the  other  the  premisea  permanently  oeased  te  be  a  homestead 
o»  the  execution  of  the  deed.  Because  the  homeetead  ehar* 
acter  continued  in  the  one  case,  as  it  does  in  this  case,  refor- 
mation of  the  mortgage  was  denied,  and  because  it  had 
tsrounated  in  the  other  case  the  deed  was  relbrmed  aa  to  the 
heirs.    It  ia  maaifeat  that  there  is  no  eonfliot  in  the  oasea. 

Pev  the  reasons  above  suggested,  the  circuit  court  properly 
refused  to  refinrm  the  mortgage,  and  the  judgment  moat  be 
affirmed. 

The  CouBT.    Judgment  affirmed. 

BOMBBTSAD  —  MORTOIOB  -^  HuSBAND  AMI)  WOTl.  »  To  feloMA,  tOOWVy,  Of 

wsire  h<miest9aiA  righta,  the  requirements  of  tSbm  statata  muat  be  strictly 
emnplied  with:  Gager,  Wheeler,  129  HI.  197;  Lubbock  r,  JleMann,  82GaL 
fU;  le  Am.  8t  Rep.  lOS;  •Tone*  ▼.  Boper,  86  Ala.  210;  Moran  t.  Cflart,  80 
W.  Ta.  858;  8  Am.  St.  Rep.  68L  A  nuurtgage,  therefore^  of  a  homestead  ez- 
•cnted  by  a  narried  man,  withoot  the  proper  ooacorrence,  sigaatore,  and 
acknowledgment  of  his  wife,  is  faiTalid:  McCrtery  ▼.  Schafer,  26  Keb.  178) 
IMrlman  t^  Rwnmei,  72  Iowa,  40)  Oleaaon  ▼.  Sproiif,  81  CM.  217;  16  Am. 
8t  Rep.  47,  and  note;  AU  r.  Banhobur,  89  Minn.  511;  IS  Am.  St  Rep.  681; 
note  to  WUhaingUm  t.  Jfoson,  11  Am.  St.  Rep.  45;  note  to  Moron  t.  Olark^ 
8  Am.  8t  Rep.  87,  88;  SnM^.  Pwob,  85  Ala.  264;  7  Am.  St.  Rep.  44; 
Dunecm  r.  Jfbore^  67  Miss.  136.  In  Kansas  the  Joint  consent  of  the  husband 
and  wife  Boed  not  be  ozprened  in  writing,  to  eflbol  a  valid  alienation  of  their 
homesteadi  l>MReyT.  Skam^  44  Kan.  683. 

HoineTBAD~Hu8BAin>  ahd  Wnra.  ^  Aa  to  whether  a  mortgage  of  a 
homeetead  exeonted  by  one  eponee  umif  beeooM  eporativo  m  Mibeeqeeat 
abandonment,  or  on  the  propert^y  becoming  Tested  solely  in  the  s|^oase  whs 
AH.  ar.  Kar.,  Voi.  XXIY.— « 
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made  the  eonreyanee,  w^  AUr.  Banhober,  89  Minn.  611;  IS 
681,  and  extended  note  688-686;  Drake  ▼.  Painiert  77  Iowa*  7SL 

UUSBAMD  AND  Win  —  HOMSSTBAD  ^  RUOEICATIOH.  ^  B^oi^  Vill  MV> 

rect  a  deaoription  in  a  deed  made  by  mntnal  miatakeb  and  aiMBled  hj  ft 
husband  and  wife^  oonveying  part  of  their  homeatead,  whan  otherwiaa  tha 
conveyance  waa  anfflcient  to  past  the  wife'a  interest:  Paritt  ▼•  Porfar,  88 
Ala.  862;  16  Am*  St.  Rep.  52;  Parherr.  Porter.  88  Ala.  868.  Aoowtof 
equity  will  not,  howerer^  reform  a  deed  by  a  widow  of  all  lior 
estate  so  as  to  oonrey  merely  her  life  interest  therein,  in  the  abeenoe  of 
proof  that  anch  waa  the  intent  of  both  partieos  Frederick  ▼• 
Ma  8a 


Lego  v.  Mbdlbt. 

(39  WiaoovsiK,  8U.] 

PoRicLoevRB  ov  MoRTQAoi^  ABTBBsa  CLAim  ov  TmjL^Ona 
made  a  party  defendant  to  a  anit  to  foredoae  a  mortgage^ 
allegHtion  that  he  clatma  eome  interest  in  or  Ilea  npoB  the 
premiaea,  may,  by  hia  anawer,  set  op  a  paramonnt  olaim  to 
iaea,  and  anch  claim  may  be  tried  and  determined  in  that  snii.  Tho 
only  way  in  whibh  the  plainti£f  can  aroid  the  trial  of  the  olaim  is  bj 
diaoontinaing  hia  action  aa  to  anch  defendant. 

Dbsd.  —  Parol  Etidihob  n  Admissibli  to  Show  thb  BoovDAmm  or  a 
Tract  of  Land  which  haa  been  excepted  by  the  grantor  from  his  daod, 
by  the  description,  "  one  acre  from  the  sonihweat  oomer  of  the  soalb- 
west  quarter  of  the  aouthweat  quarter  of  section  0,  together  with  ftho 
buildinga  thereon";  and  if  it  appears  from  anch  OTidenoe  that  ftho 
grantor  was,  at  the  time  of  executing  the  deed,  and  orer  thereaftar,  la 
possession  of  a  dwelling  and  ont-bnilding%  and  a  tract  of  land  sirtssa 
rods  long  from  east  to  west,  and  ten  rods  wide  from  north  to  sovth.  oo 
which  such  buildinga  were  aituated,  and  that  an  acre  cannot  be  laid  off 
at  anch  aouthweat  comer  which  will  include  all  anch  buildinga  without 
being  of  the  dimensiona  named,  and  without  exdnding  the  whole  o€  a 
highway  running  along  the  south  side  of  the  lands  deaeribed  In  the  «z« 
eeption,  then  anch  exception  muat  not  be  oonaidered  as  ealling  for  a 
tract  in  a  square  form,  but  as  embracing  such  parallelogram,  and  exdnd. 
ing  all  of  such  highway. 

Dbbd,  how  should  bi  Gonstbubd.  — The  construction  of  a  grant  must  ba 
favorable,  and  as  near  the  meaning  and  intention  of  the  partiea  as  the 
rules  of  law  will  admit,  and  to  ascertain  this  intention,  parol  OTideaee 
may  be  resorted  to^  not  to  contradict  or  vary  the  worda  of  the  graa^ 
but  to  ahow,  from  the  aituation  and  conditiona  of  the  subject-matter, 
what  meaning  the  partiea  attached  to  the  words  uaed,  especially  in  mat> 
tera  of  deacription. 

Lands,  Dbscrtttion  or. — If  a  Giybn  Qvantitt  of  Land  is  Bxobptbd  out 
OF  A  CoRNBR  OF  A  Tract,  it  muat  be  generally  laid  off  in  a  aqnra  fonai 
but  parol  evidence  ia  admisaible  to  ahow  that  auch  waa  not  the  intention 
of  the  partiea,  and  their  intention,  when  shown,  must  be  respected,  aad 
the  tract  laid  off  accordingly. 

Jenkins  and  Jenkins^  for  the  appellant. 
Arthur  Qough^  for  the  respondent 
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Taylor,  J.  The  questioos  arising  in  ChiB  case  grow  out  of 
a  foreclosure  action  broaght  by  the  plaintiff  and  appellant 
against  the  respondent  and  the  other  persons  named  to  foreclose 
a  mortgage.  The  mortgage  sought  to  be  foreclosed  was  given 
to  the  appellant  by  Richard  P.  Medley,  dated  October  16| 
1888,  to  secure  the  payment  of  five  hundred  dollars  and  the 
interest  thereon.  The  property  mortgaged  was  described  in 
the  mortgage  as  the  west  half  of  the  southwest  quarter  of  sec- 
tion 9,  township  30  north,  of  range  6  west,  in  Chippewa  County, 
Wisconsin.  None  of  the  defendants  in  the  action  appeared  in 
the  case  or  defended  the  action,  except  the  respondent^  Rosa 
Medley.  She  answered  that  she  was  the  mother  of  the  mort* 
gagor,  Richard  P.  Medley,  and  that  on  the  ninth  day  of  April, 
1884,  she  was  the  owner  in  fee-simple  of  the  west  half  of  the 
southwest  quarter  of  said  section  9,  the  property  described  in 
said  mortgage,  and  that  on  said  ninth  day  of  April,  1884,  for 
love  and  affection  for  her  said  son,  she  conveyed  to  him,  by 
an  ordinary  warranty  deed,  so  much  of  said  west  half  of  said 
section  9  as  is  described  in  said  deed,  and  no  more.  The  fol- 
lowing is  the  description  contained  in  said  deed  from  her  to 
her  said  son,  viz.:  '*The  west  half  of  the  southwest  quarter  of 
section  nine  (9),  township  thirty  (30),  range  six  (6),  except 
one  acre  from  the  southeast  corner  of  the  southwest  quarter 
of  the  southwest  quarter  of  said  section,  town,  and  range,  to- 
gether with  the  buildings  thereon.'' 

This  deed  was  duly  recorded  in  the  proper  register's  ofBce 
on  the  10th  of  April,  1884.  She  also  set  forth  in  her  answer 
that  at  the  time  of  and  ever  since  the  execution  of  said  deed 
to  her  said  son  she  was,  and  since  has  been,  in  the  actual  pos* 
session  of  said  acre  of  land,  and  the  buildings  thereon,  and  is 
still  in  possession  of  the  same;  and  she  further. alleges  in  her 
complaint  that  the  acre  of  land  with  the  buildings  thereon 
excepted  in  her  said  deed,  and  which  she  has  always  occu* 
pied  and  still  occupies,  is  bounded  as  follows:  ^^  Beginning 
at  the  boundary  line  of  the  highway  which  runs  along  the 
south  side  of  said  southwest  quarter  of  the  southwest  quar* 
ter  of  section  nine  (9)  aforesaid,  on  the  line  of  division  be- 
tween the  southwest  quarter  of  the  southwest  quarter  and 
the  southeast  quarter  of  southwest  quarter  of  section  nine 
(9)  aforesaid;  thence  west  along  the  boundary  line  of  said 
highway  seventeen  rods  and  three  quarters;  thence  north, 
at  right  angles  to  the  boundary  line  of  said  highway,  nine 
rods;  thence  east  to  the  boundary  line  between  the  soutli- 
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west  quarter  of  the  SQUthwesi  qnarieff  tfid  tiie  floniheut 
quaf  ter  of  the  aoutbwetft  quarter  of  leotioB  niiia  (9) 
said,  seventeen  rods  and  tbree  quarteni;  thenod  sonfth, 
the  bounxlary  line  between  the  aouthwesi  quarter  of  the  aonth- 
weat  quarter  and  the  Boutheast  quarter  of  the  floathweei  qoer* 
ter  of  section  nine  (9)  afbreeaid,  to  the  jdaee  of  beginning; 
that  said  acre  of  land  so  measured  belongs  to  thii  defendanti 
and  that  she  is  the  owner  thereof  and  in  the  actual  poMeeaofi 
of  same,  and  has  been  at  all  times  shiee  the  making  of  aaid 
deed  to  the  defendant  Richard  P.  Medley,  and  of  the  dwell- 
ing-house  and  buildings  situated  thereoui  and  was  m  such 
possession  at  the  time  of  making  of  the  mortgage  of  the  plain- 
tiff  herein,  and  that  the  said  Richard  P.  Medley  had  no  ri^ 
or  title  in  or  to  said  land  or  buUdinga,  and  no  power  or 
authority  to  sell  or  mortgage  same;  that  the  plaiiitiff  in  this 
action  has  no  right  or  power  or  permiasioBi  to  sell  or  conTey 
said  land  and  premises,  or  to  exercise  any  rights  of  owner- 
ship in  or  to  same."  There  was  no  demaner  to  the  an* 
Siwer. 

On  the  trial  ibe  plaintiff  offered  in  eridence  Us  note  and 
mortgage,  and  made  the  computations  of  the  amionni  das 
thereon,  and,  in  adxlituin  to  sach  evidence^  he  did  in  opaa 
court  "  release  all  claims  whatei^r  to  one  acre  from  the  south- 
east  corner  of  the  southwest  quarterof  the  southiiwBt  quarter  of 
section  nine  (9),  town  thirty  (30),  range  six  (6),  in  Chippewa 
County,  Wisconsin,  and  the  buildinge  theeeon,  aud  oooaents 
that  wiiatever  judgment  ia  rendered  in  the  actions  shnll  so 
declare/'  and  rested  hiscase^  andthorettpoD  Bese.Medley  was 
called  as  a  witness  in  he^  own  behalf  The  plaintiff  then 
objected  to  any  evidence  und^  the  aoswer  of  dbfendani  Boss 
Medley,  upon  the  ground  that  the  same  does;  not  oonstitate 
any  de&nse  whatever.  And  the  counsel  for  tb»  ptftintiff  then 
said:  "  I  want  to  say  that,  meaning  to  release  one  acre  in  the 
corjier  square  and  bounded  by  four  equal  sides.*^  The  coori 
overruled  the  objection  to  the  evidence  offered,  and  the  de* 
fendant  gave  her  testimony  in  the  adUMk  The  eowt).iinNkr 
objections  en  the  part  of  the  plaintiff,  permitted  the  defendant 
to  show  that  one  acre  in  the  southeast  eerner  ef  the  eighlgr 
acces  described  in  her  deed  to  her  son,  in  the  form  of  a  squaxw 
with  four  equal  aides,  would  not  include  her  diMUiag4i0UBS. 

After  hearing,  the  evidence^  tlie  ceurti  made  Hm^  foUewing 
findings  of  facts  and  concltnions  of  law:  The  firsts  ssoond  and 
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third  findings  relate  to  the  mortgage,  and  Ae  amoant  diM 
thereon.     The  court  then  makes  the  following  findings:  — 

'*4.  That  the  said  defendant  Richard  P.  Medley  derived 
his  title  to  the  mortgaged  premises  from  defendant  Rose  Med- 
ley, under  a  deed  executed  by  said  Rose  Medley  several  years 
prior  to  the  exeontion  of  said  mortgage,  and  also  recorded  in 
the  office  of  the  register  of  deeds,  Chippewa  County,  Wiscoii- 
sin,  prior  to  the  execution  of  said  mortgage;  that  in  said  oon* 
veyance  said  lands  «re  described  as  fellows:  ^The  west  half 
of  the  southwest  quarter  of  section  nine  (9),  town  thirty  (30), 
range  six  (6),  except  one  acre  from  the  southeast  corner  of 
the  southwest  quarter  of  the  southwest  quarter  of  said  section, 
town,  and  range, .together -with  the  buildings  thereon';  thai 
at  the  time  of  the  making  of  said  conveyance  there  was  a 
dwelling-house,  and  some  out-buildings  used  in  oonnection 
tbei'ewith,  located  near  the  southeast  corner,  and  the  said  Rose 
Medley  was  in  the  actual  possession  of  said  tract  of  land,  and 
residing  in  said  dwelling-house;  that  during  all  the  time  after 
the  making  of  said  conveyance,  up  to  the  present,  said  Rose 
Medley  has  continued  to  reside  in  said  dwelling-house,  and 
used  eaid  eat->buildings  in  connection  therewith;  6.  That  at 
the  time  of  making  of  said  conveyance  to  Richard  P.  Medley 
there  was,  and  ever  since  has  been,  a  strip  of  land  two  rods 
wide  ofi*  from  the  south  side  of  said  described  land,  constitot* 
ing  part  of  the  publie  highway,  and  that  said  land,  as  Qsed 
and  occupied  by  said  Rose  Medley,  was  bounded  on  the  soath 
side  by  said  highway;  6.  That  a  square  acre  laid  off  from 
the  southeast  comer  of  said  land  would  not  include  the  said 
dwelling-hoose;  and  that  an  oblong  square  acre  laid  off  fix>m 
said  corner,  having  for  its  southern  boundary  the  center  of 
said  highway,  wou)d  include  said  dwelling-house,  but  would 
not  include  all  the  other  buildings  referred  to  as  used  in  con- 
nection therewith;  but  an  acre  so  laid  off  from  said  corner^ 
exchiding  the  highway,  that  is,  taking  for  the  corner  the  point 
where  the  east  boundary  of  said  land  intersects  with  the  higii!- 
way,  would  include  all  of  said  buildings;  said  acre  would  be 
sixteen  rods  long  on  the  south  boundary,  and  ten  rods  wido 
on  the  east  boundary.'^ 
And  as  oonelusioBs  ef  law  the  court  finds  as  follows:  — 
*^  1.  That  said  conveytmce  from  Rose  Medley  to  Richard  F. 
Medley  should  be  construed  with  reference  to  the  circum- 
•stanoes  attending  the  Iransactton,  the  srtuation  of  the  partieii 
state  ^ef  the  preferty,  the  location  of  said  dwelling-houBei  and 
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west  quarter  of  the  soothweBt  qnarieff  tfid  tiie  flootbeaak 
quaf  ter  of  the  soutbwetft  quarter  of  leotion  niiia  (9)  aflir»- 
said,  Beventeen  rods  and  tbree  quarteni;  thenod  sonfth,  akog 
the  bounxlary  liae  between  the  aouthweai  quarter  of  the  nath- 
weat  quarter  and  the  southeast  quarter  of  the  southwest  quai^ 
ter  of  section  nine  (9)  aforesaid^  to  the  plaee  of  beginimig; 
that  said  acre  of  land  so  measured  belongs  to  this  defoDdanti 
and  that  she  is  the  owner  thereof  and  in  the  sdual  pcMmsusinn 
of  same,  and  has  been  at  all  times  shioe  the  makini^  of  said 
deed  to  the  defendant  Richard  P.  Medley,  aad  of  the  dwell- 
iog-house  and  buildings  situated  thereon^  and  was  m  such 
possession  at  the  time  of  making  of  the  mortgage  of  the  plaia- 
tiff  herein,  and  that  the  said  Richard  P.  Medley  had  no  rig^ 
or  title  in  or  to  said  land  or  buiJdinga,  and  no  power  or 
authority  to  sell  or  mortgage  same;  that  the  plaintiff  in  this 
action  has  no  right  or  power  or  permission  to  sell  or  con^rey 
said  land  and  premises,  or  to  exercise  any  lights  of  owner- 
ship in  or  to  same."  There  was  no  deammer  to  the  mo^ 
fiwer« 

On  the  trial  the  plaintiff  offered  in  erideiiCB  \Ab  note  and 
mortgage,  and  made  the  computations  of  the  smoant  diM 
thereon,  and,  in  addition  to  such  evidnnce^  he  did  in  open 
court  *'  release  all  claims  whatoi^r  to  one  acre  from  th»  soutli* 
east  corner  of  the  southwest  quarter  of  the  southwieBt  quarter  of 
section  nine  (9),  town  thirty  (30),  range  six  (6), in  Cfaippewn 
County,  Wisconsin,  and  the  buildings  theveon,  and  oonnentt 
that  whatever  judgment  ia  veodered  in  the  actions  shnll  on 
declare,"  and  rested  hisisase^  andtheronpoD  Base  Medley  wm 
called  as  a  witness  in  he^  own  behalL  The  plaintiff  then 
objected  to  any  evidence  under  the  anewer  of  dbfendani  Boon 
Medley,  upon  .the  ground  that  the  same  does:  not  eonBtitnte 
any  deCense  whatever.  And  the  counsel  for  tiin  pteintiff  than 
said:  *'  I  want  to  say  that,  meaning  to  release  one  acio  in  tfao 
corner  square  and  bounded  by  four  equal  sides.*^  The  cenrt 
overruled  the  objection  to  the  evidence  offered,  and  the  de* 
feudant  gave  her  testimony  in  the  action*  The  oonvt,.nnNkr 
objections  on  the  part  of  the  plaintiff,  permitted  the  defendant 
to  show  that  one  acre  in  the  southeast  eemer  of  the  eigjhlgr 
acpes  described  in  her  deed  to  her  son,  in  the  fimn  of  a  squaxe 
with  four  equal  aides,  would  not  include  her  diMUing4ieuBe. 

After  bearing  the  evidence,  tlie  court,  made  Hm^  foUewing 
findings  of  facts  and  coacloBions  of  law:  Theflffit^  seoond  and 
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third  findings  i^late  to  the  mortgage,  and  Ae  amount  doe 
thereon.     The  court  then  makes  the  following  findings:  — 

"4.  That  the  said  defendant  Richard  ?•  Medley  derived 
hie  title  to'the  mortgaged  premises  from  defendant  Rose  Med- 
ley  J  under  a  deed  executed  by  said  Rose  Medley  several  years 
"prior  to  the  "exeontion  of  ^oid  mortgage,  and  also  recorded  in 
the  office  of  the  register  of  deeds,  Chippewa  County,  WiscoQ- 
Bin,  prior  to  the  execution  of  said  mortgage;  that  in  said  con« 
veyance  said  lands  are  described  as  fellows:  ^The  west  half 
of  the  southwest  quarter  of  section  nine  (9),  town  thirty  (30), 
range  six  (S),  except  one  acre  from  the  southeast  corner  of 
the  southwest  quarter  of  the  southwest  quarter  of  said  section, 
town,  and  range, .together  ivith  the  buildings  thereon';  that 
at  the  time  of  the  making  of  said  conveyance  there  was  a 
dwelling-house,  and  some  out-buildings  used  in  connection 
therewith,  located  near  the  southeast  corner,  and  the  said  Rosa 
Medley  was  in  the  actualpos^ession  of  said  tract  of  land,  and 
residing  in  said  dwelling-hoase;  that  during  all  the  time  after 
the  making  of  said  conveyance,  up  to  the  present,  said  Rose 
Medley  has  continued  to  reside  in  said  dwelling-house^  and 
used  eaid  ont-'buildings  in  connection  therewith;  6.  That  at 
the  time  of  making  of  said  conveyance  to  Richard  P.  Medley 
there  was,  and  ever  since  has  been,  a  strip  of  land  two  rodf 
wide  ofi*  from  the  south  side  of  said  described  land,  constitot* 
ing  part  of  the  public  highway,  and  that  said  land,  as  used 
and  occupied  by  eaid  Rose  Medley,  was  bounded  on  the  south 
«ide  by  said  highway;  6.  That  a  square  acre  laid  off  from 
the  southeast  comer  of  said  land  would  not  include  the  said 
dwelllng-hoose;  and  that  an  oblong  square  acre  laid  off  from 
aaid  corner,  having  for  its  southern  boundary  the  center  of 
said  highway,  would  include  said  dwelling-house^  but  would 
not  include  all  the  other  buildings  referred  to  as  used  in  con- 
neetion  therewith;  but  an  acre  so  laid  off  from  said  corner^ 
excluding  the  highway,  that  is,  taking  for  the  corner  the  point 
where  the  east  boundary  of  said  land  intersects  with  the  high* 
way,  would  include  all  of  said  buildings;  said  acre  would  bo 
sixteen  rods  long  on  the  south  boundary,  and  ten  rods  wido 
on  the  east  boundary.'' 

And  as  oonelusioBS  ef  law  the  court  finds  as  follows:  — 

*^  1.  That  said  conveyance  from  Rose  Medley  to  Richard  F. 

Medley  should  be  eontrtrued  with  reference  to  the  cireom* 

<st»noes  attending  the  transaction,  the  sftuation  of  the  partieii 

state  ^  the  ^property,  46e  location  of  said  dwelling-housei  and 
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other  buildings,  and  the  existence  of  tbe  highway;  and  hav- 
ing regard  for  these  circumstances,  the  court  holds  that  it  was 
the  evident  intention  of  the  parties,  by  the  language  used  in 
«aid  conveyance,  that  the  acre  excepted  should  be  laid  off 
from  the  southeast  corner  of  said  west  half  of  the  southwest 
quarter  in  said  section  nine  (9),  excluding  the  highway,  oo 
as  to  include  said  dwelling-house  and  said  out-buildings  used 
in  connection  therewith  as  the  same  were  located  at  the  time 
of  the  execution  of  said  conveyance,  which  said  acre,  as  near 
as  can  be  determined  from  the  testimony,  is  bounded  as  fol- 
lows: Beginning  at  a  point  where  the  east  boundary  line  of 
the  southwest  quarter  of  the  southwest  quarter  of  section  nine 
(9),  town  thirty  (30),  range  six  (6),  intersects  with  the  high- 
way on  the  south  side  of  said  land;  thence  west  along  the 
said  highway  sixteen  rods;  thence,  at  right  angles,  north  ten 
rods,  to  the  S€dd  east  boundary  line  of  said  land;  thenee,  at 
right  angles,  south  to  the  place  of  beginning;  2.  That  plain- 
tiff  is  entitled  to  judgment  as  prayed  for  in  the  oomplaint| 
except  that  said  judgment  should  provide  only  for  a  sale  of 
the  west  half  of  the  southwest  quarter  of  said  section  nine 
(9),  excepting  one  acre  from  the  southeast  corner  thereof  de- 
scribed as  aforesaid." 

The  plaintiff  excepted  to  the  conclusions  of  law,  but  took 
no  exceptions  to  the  findings  of  fact  The  learned  counsel 
for  the  appellant  assigns  two  errors:  1.  That  it  was  error  to 
permit  the  defendant  Rose  Medley  to  introduoe  any  evidenoe 
under  her  answer,  on  the  ground  that  it  does  not  state  £acts 
constituting  a  defense  to  the  plaintiff's  action,  or  to  any  part 
thereof ;  2.  That  the  court  erred  in  permitting  parol  evidenoe 
to  aid  in  construing  the  deed  given  by  the  said  defendant  to 
her  son.  He  also  assigns  as  error  the  aUowanoa  of  ooets  to 
the  respondent. 

The  first  objection,  that  the  answer  does  not  oonstitote  a 
defense  to  the  plaintiff's  action,  or  any  pari  thereof^  cannot 
be  sustained  under  the  role  established  by  this  oonii  ia 
Wieki  V.  Lake,  25  Wis.  71;  Roche  v.  Knight,  21  Wis.  824; 
Newton  v.  Marshall,  62  Wis.  8,  17.  These  cases  hold  that 
when  the  plaintiff  in  a  foreclosure  action  makes  any  person 
defendant,  alleging  **that  he  claims  to  have  some  interest 
or  lien  upon  the  mortgaged  premises,  or  some  part  thereof^ 
which  lien,  if  any,  has  accrued  subsequently  to  the  time  of 
said  mortgage/'  such  defendant  may  by  his  answer  set  up 
a  paramount  claim  to  the  mortgaged  premiseSi  or  to  some 
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part  tbereofy  and  that  such  right  may  be  tried  and  adjudged 
in  the  foreclosure  action.  This  rule  is  certainly  the  correct 
role,  and  the  only  way  the  plaintiff  can  avoid  the  trial  of  the 
right  of  the  defendant  so  brought  into  court  by  him,  as  to  his 
paramount  title,  is  to  discontinue  his  case  as  to  such  defend- 
ant so  that  he  may  not  be  prejudice!  by  the  judgment  to  be 
entered  in  the  foreclosure  action:  See  Hekla  F.  Ins,  Co.  ▼. 
Morrison,  56  Wis.  133,  136.  As  the  plaintiff  did  not  offer  to 
discontinue  his  action  as  to  the  respondent  after  she  had  filed 
her  answer  setting  up  her  paramount  title,  he  cannot  now 
object  to  the  trial  of  her  right.  He  in  fact  admitted  her 
right,  and  offered  to  take  judgment  recognizing  her  right  to 
the  acre  excepted  in  her  deed,  but  insisted  that  the  excepted 
acre  should  be  in  the  form  of  a  square.  He  therefore  waived 
his  objection  to  her  asserting  a  right  paramount  to  his  mort* 
gage,  and  insisted  in  binding  her  to  take  the  excepted  acre  in 
the  shape  which  he  claimed  was  given  to  her  by  the  law  under 
her  deed. 

The  learned  counsel  also  insist  that  the  court  erred  in  per- 
mitting respondent  to  introduce  parol  evidence  of  the  situation 
of  her  buildings  in  the  southeast  corner  of  said  west  half  of 
the  southwest  quarter  mentioned  in  her  deed  to  her  son,  for 
the  purpose  of  locating  the  acre  of  land  so  excepted  from  her 
deed;  the  claim  being  that  the  exception  in  the  deed  is  the 
exception  of  an  acre  in  the  southeast  comer  in  the  form  of  a 
square,  and  that  parol  evidence  it  inadmissible  to  show  that 
any  other  form  was  intended  by  the  parties.  The  rule  con- 
tended for  by  the  learned  counsel  is  undoubtedly  the  oorreot 
role,  when  there  is  nothing  else  in  the  deed  which  calls  ton  a 
dififerent  form.  But  the  rule  does  not  apply  to  a  oase  when 
the  exception  is  of  a  certain  quantity  of  land,  and  the  excep* 
tion  from  the  tract  described  in  the  conveyance  refers  to 
other  objects  than  mere  locality.  It  la  not  denied  by  the 
learned  counsel  that  if  the  exception  had  been  of  one  acre  in 
the  southeast  corner  of  the  tract  conveyed,  including  the 
grantor's  dwelling-house  situated  thereon,  that  evidence  would 
not  be  admissible  to  show  that  one  acre  in  a  square  ferm 
would  not  cover  the  dwelling-house,  and  that  in  such  caao 
the  bounds  of  the  acre  should  be  so  located  as  to  indude  the 
dwelling-house,  if  this  could  be  done,  and  still  locate  the  acre 
on  the  southeast  corner  of  the  tract  conveyed.  The  sor- 
roondings  and  the  objects  on  the  groond  would  control  the 
shape  of  the  acre,  which,  in  the  absence  of  snch  somNUidF 
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ings  «nd  objects  eall«d  for  in  the  deed,  the  law  woaU 
cutisbrue  to  tnean  a  sqctare  acre.  In  fluch  ca«e  tiiere  is  no 
uiisbike  in  the  descriplionf  which,  if  corrected  at  all,  must  be 
cora^cted  in  an  action  brought  for  that  pnrimse.  It  is  a  mere 
question  of  the  location  of  the  tract  excepted  in  the  ooft- 
Teyance, 

Bat  the  learned  connsel  insists  that  an  acre  in  a  Bqwire 
form  will  cover  all  the  material  calls  for  boundary  mentioned 
in  the  deed,  because  the  evidence  showe  that  an  acre  in  % 
square  fonu  will  inf^lude  some  of  tlie  buildinge  of  the  de» 
fetidant  situate  in  the  southeast  corner  of  the  land  deseribed 
in  the  deed.  That  fact  we  do  not  thhik  meets  the  call  for 
the  buildings  evidently  intended  by  the  parties  to  the  deed. 
6uch  acre  would  not  include  the  defendant's  dwelling-hoasai 
which  was  evidently  far  the  most  valuable  building  situate 
on  the  southeast  corner  of  the  land  described  in  the  deed; 
and  that  fact,  with  the  other  evidence  introduced,  raises  a 
fair  presumption  that  that  building,  of  all  others,  was  the 
one  intended  by  the  parties  as  one  of  the  buildings  which 
they  intended  the  excepted  acre  should  include. 

It  is  true  that  the  description  of  the  excepted  acre  in  the 
conveyance  from  the  mother  to  the  sou  is  not  as  particular 
and  specific  as  it  should  have  been,  but  under  the  evidence 
showing  that  at  the  time  the  conveyance  was  made  the  gran* 
tor  owned  an  adjoining  eighty  acres,  and  that  her  dwelling* 
house  and  outhouses  were  situate  on  the  eighty  a<H-ee  cod» 
veyed  to  her  son,  that  these  houses  constitated  her  home  si 
the  time,  and  that  after  the  cxecutfcn  of  the  deed  she  rs> 
mained  in  the  occupation  of  her  dwelFmg  and  cnthouses  as 
she  had  done  before,  claiming  to  own  the  same,  strongly  ttad 
to  show  that  such  dwelling-bcnse  and  ottier  bnildings  wcfs 
situate  on  the  acre  excepted  in  the  conveyance  tc  her  sen;  mod 
as  an  acre  of  land  can  be  laid  off  in  the  sootheast  corner  cf 
the  tract  described  in  the  oonveyance  in  a  coRvenient  nmd 
useful  form,  so  as  to  indiide  the  bmldings,  ft  seems  Is  ns  thai 
the  court  properly  directed  that  it  should  be  eo  laM  off  and 
bounded.  The  words  in  tlie  description  are  general,  and  nd 
specific,  and,  in  the  absence  of  anything  indicattag  a  diflcreot 
boundary,  the  law  would  determine  that  the  acre  ihoiild  be  a 
square;  but  when  there  is  anything  in  the  desciiptioB  wUch 
would  not  be  complied  with  by  making  the  acre  a  sqaaie^ 
then  the  question  as  to  what  was  intended  by  the  parties  by 
the  words  need  iss  to  be  determined  by  the  avrroonding  cit^ 
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cnnntanceB.  In  srseh  esse  there  is  a  latent  ambigmty  on  the 
face  of  the  deed  irhen  applied  to  the  fatcts  existing  at  the 
time  the  conveyance  'vras  executed,  and  the  intent  of  the  par- 
tiee  in  snch  case  becomes  a  question  of  fact,  and  not  one  of 
law,  to  be  determined  alone  by  the  mere  words  used  in  fhe 
coTweyaDce. 

The  rule  applicable  to  this  case  is  well  stated  in  Drmn  ▼. 
Jffn^aft,  28  H.  J.  L.  126, 128.  In  that  case  the  court  say: 
""The  construction  of  the  grant  must  be  fiayorable,  and  as 
near  the  mind  and  intention  of  the  parties  as  the  rules  of 
law  will  admiit,  and  to  ascertain  this  intention  parol  evi- 
dence may  be  resorted  to,  not  to  contradict  or  vary  the  words 
of  the  grant,  but  to  show  from  the  siiaation  and  condition  of 
the  subject-matter  what  meaning  the  parties  attached  to  the 
wordB  nsed,  especially  in  matters  of  description/'  The  rule 
above  stated  was  recognized  and  approved  by  this  court  in 
the  opinion  of  the  late  learned  Chief  Justice  Ryan,  in  the  case 
id  Lyma^  v.  BabcMek^  40  Wia.  512.  See  also  Qamon  v.  Ifadt- 
f(m,  15  Wk.  144;  82  Am.  Dee.  659;  PrenUm  v.  Brew^,  17  Wie. 
635;  86  Am.  Dee.  TBO;  RockwM  v.  MvXinai  L.  /ns.  Co.,  21  Wis. 
548;  Sawyer  v.  Dodge  Co.  Mut.  Ins.  Co.^  87  Wis.  503.  This 
xole  is  peculiarly  applicable  to  the  case  at  bar.  The  parol 
•vidanoft  mas  ofieeed  to  show  what  the  intemtioD  of  the  par* 
Urn  mmB  as  to  Iho  Und  excepted  from  the  deed  from  the 
moflrer  to  the  bod.  It  does  not  contradict  the  language  used 
in  the  deed,  but  tends  to  explain  its  meaning  as  intended  by 
the  {MrMes  at  the  tiiML  The  fsict  thai  the  respondent  lived, 
•at  tine  tiwe  ibm  eeaveyianoe  to  her  aen  wjm  made,  in  the  south- 
aaet  comer  ef  the  eighty  acres  described  in  the  deed,  that  she 
had  no  other  home,  and  owned  a  farm  adjoining,  explains 
what  waa  intended  by  the  use  of  the  words  in  the  deed,  '^  to- 
fofltor  frifth  tbe  taildinga  thareoo,"  and  it  overcomes  the  gen- 
oral  presumption  that,  withont  any  explanation,  an  aere  in 
the  eotrtfaeaii  corner  of  the  land  conveyed  must  be  construed 
to  mean  a  squaie  acre.  We  think  there  was  no  error  in  per- 
J>l^M>g  tha  iatradootiOB  of  the  parol  evidence  allowed  on  the 
triaL 

The  objection  that  the  court  erred  in  allowing  costs  to  the 
respondent  cannot  be  sustained.  The  allowance  or  disallow- 
ance of  costs  to  parties  in  an  equitable  action  is  generally  in 
the  discretion  of  the  court:  See  the  last  paragraph  of  subd 
7,  sea  2918|  Sanborn  and  Berryman's  Ann.  Stats. 
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We  think  there  was  no  abuse  of  discretion  on  the  part  of 
the  court  in  allowing  costs  to  the  defendant  in  this  case. 

The  plaintiff  had  notice  of  the  respondent's  claim  to  the 
land  the  court  awarded  her,  before  and  at  the  time  ho  brought 
his  action.  Her  deed  was  on  record,  and  she  was  in  tho 
tual  possession  of  the  land  claimed,  and  had  been  oo  in 
session  from  the  date  of  her  deed  down  to  the  trial  of  tho 
action.  The  plaintiff  not  only  compelled  the  respondent  to 
make  good  her  claim  nnder  her  deed,  bat  he  also  contended 
that,  by  reason  of  certain  admissions  and  statements  ho 
claimed  had  been  made  by  her,  she  was  estopped  from  set- 
ting up  a  claim  to  the  land  awarded  to  her  by  the  court 
There  seems  to  be  no  good  reason  for  holding  that  aho  waa 
not  entitled  to  recover  costs  in  the  action. 

The  Court.    The  judgment  of  tho  eirouit  oourt  is  affirmed. 


MoBTGAois  —  FoRBOLOSURs  —  PABTiis.— Title  oaanot  be  tried  la  fc 
closure  prooeedinge.  There  it  no  privity  between  an  adTene  elainunit 
tbe  mortgagee,  and  ooneeqnently  the  fonner  oaanot  be  made  a  party  ta  tka 
loreoloBure  anit  for  the  pupoae  of  litigating  hia  title:  Note  to  Kmg  ▼•  Jtao% 
89  Am.  Dea  4U,  436;  BanMtig  r.  Bratlfwd,  21  Minn.  808;  IS  Am.  Befw 
398;  Hambrick  t.  Ruiseli,  86  Ala.  199;  DidBenom  r.  UU,  71  Mioh.  898;  AJp* 
ier  T.  Bad,  121  K.  T.  498. 

Dkrda — Goif STKUonoN  »  Pabol  EviDiircB. — Tlia  eoart  araal  auaaliae 
a  deed  to  oolnoide  with  the  intention  of  the  partiea  aa  naarly  aa  tho  rvka  of 
Uw  wiU  permit:  Ba$mU  r.  Budhma,  71  Mieh.  888|  IS  Am.  8k  Bapw  40«| 
Chiwiu  ▼.  WkiU,  78  Tez.  077;  15  km.  St  Bep.  008^  and  aotai  JMy  ▼• 
Spooner,  23  Neb.  470;  8  Am.  St.  Rep.  128,  and  note;  Saumden  ▼•  Smmden^ 
108  N.  G.  327;  BradUh  ▼.  Toeum,  130  ID.  886;  Adanu  r.  Blgghu,  U  Tla. 
13;  Lemon  r,  Oraham,  131  Pa.  St.  447;  and  parol  OTideaea  aiay  ba  waetted 
to  by  way  of  explanation,  to  aaoertain  what  the  pertiaa  foaUj  faliadadi 
WiUtm  ▼.  Cocham,  48  Pk.  Si.  107;  86  Am.  Dee.  674;  JkMry  ▼•  W^bmtt.  m 
Me.  204;  66  Am.  Dee.  274,  and  note;  Short  ▼.  JflOer,  80  Ga.  08;  IS  km.  9L, 
Rep.  289,  and  note;  /^lofson  ▼.  IhUajfmm^  17  Or.  847;  11  Am.  8i.RepL  881^ 
and  note;  Bkm  ▼.  Vangkam,  106  N.  0.  198;  Bmiapmm  ▼•  Oaricr,  lOOK.  GL 
634;  HiekUm  ▼.  McOlear,  18  Or.  126;  TMomp$fm  r.  SmMmn  CtOtfimdm  M.  JL 
€d.,  82  CaL  497;  Mim  ▼.  MUdamM,  108  N.  O.  607. 

DsaD — Dbboriptiok  in,  CoNSTBuorioir  of.  —  The  deaoription  of  laada  ia 
a  deed  aa  a  particular  qnarter-seotioo,  **ezoept  two  aerea  in  the  aoatheait 
oomer,"  ie  anffioiently  oertain,  and  the  exoeptioa  wiU  be  oonafcraod  to 
two  aerea  in  raeh  eomer,  lying  in  a  aqnare,  uid  booadod 
fl^wn  ▼. /oftfim,  88  Ala.  880t  8  Am.  at  Bapw  711. 
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ZimL  9.  CiTT  OF  Whtt  Bmn 


— Bipou  A  PuTATi  Panov  oav  SmiAni  av 
«i  Aaoomwt  €V  a  Fusuo  Kiniu«a%  ha  nnl  ■hofv  tbrt  Iks  dtarngB 

m  ift  dagretu  TiMnfon  hm  «yuioi  imintMB  an  aetion  lor  obtbvotiiiff 
a  poblia  slreat^  whan  hia  aaij  ipaeial  damafs  i%  tiial  in  diiTtng  to  and 
Ikua  hia  gaidao  ha  k  aooipallad  la  taka  a  OMxa  JaaonTaniaBt  and 


P.  (fMeara^  for  the  appeHant. 

BcMnqf  and  £«ecA«niiMii(dr,  for  the  respondent. 

Oaibodat,  J.  The  gravavMn  of  the  complaint  iS|  that  by 
liaeon  of  the  oonstmction  of  the  echool^houae  m  Elm  Street* 
between  Fond  da  Lao  and  Elisabeth  street8»  the  plaintiff 
hai  been  compelled,  in  diiying  to  and  from  hia  garden,  to 
like  a  moio  inconTcnient  and  drcQitons  route,  to  hia  damage. 
Thii  ia  on  the  theory  that  the  plaintiff  has  sustained  special 
iq)ury  by  reason  of  a  public  nuisance.  The  portion  of  Elm 
Stnet  obetmcted  by  the  school*house  ia  more  than  a  block 
distant  from  each  of  the  pieces  of  land  owned  by  the  plaintiff. 
The  law  applicable  is  well  stated  in  one  of  the  cases  cited  by 
the  learned  counsel  for  the  plaintiff  by  Shaw,  C.  J.,  in  these 
wwds:  ^  It  ia  a  well-settled  rule  of  law  that  if  an  individual 
Bolhr  special  damage  by  any  unlawful  act  in  obstructing  a 
higihway,  he  shall  have  his  action,  although  the  party  doing 
the  act  is  liable  to  an  indictment  But  without  such  dam- 
age, although  the  act  is  unlawful,  and  although  more  inju« 
ikms  to  one  proprietor  on  account  of  his  proximity  to  the 
higihway  than  another,  still  he  cannot  have  an  action,  be- 
cause actions  would  thereby  be  multiplied  indefinitely;  but 
the  offender  shall  be  prosecuted  by  indictment,  by  which  the 
eflbnse  shall  be  punished  and  the  wrong  redressed  once  for 
alL  What  is  special  damage  to  sustain  the  jmt  ^iiod,  and 
enable  one  to  have  his  several  action  for  an  injury  comm<m 
to  the  whole  community,  is  often  a  difficult  question.  It 
seems  to  be  settied  by  authorities  that  it  must  be  something 
not  merely  differing  in  degree,  but  in  kind,  from  that  which 
must  he  deemed  common  to  all'':  Thayw  v.  BwUm^  19  Pick. 
614;  81  Am.  Dec  169.  The  same  distinction  is  pointed  out 
and  frilly  considered  by  Mr.  Justice  Lyon  in  Clark  v.  Chicago 
ils.  Bfy  Co.,  70  Wis.  697;  6  Am.  St  Rep.  187.  In  order  to 
sscover,  it  is  essential  that  the  plaintiff  allege  and  prove,  as 
fhsso  said  by  Mr.  Justice  Ly<m,  that  *'the  damages  are  special 
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to  himself;  thai  Is,  tbal  they  reerit  from  an  ii^ry  of  a  dif* 
ferent  character  from  the  injory  suffered  by  the  rest  of  the 
public,  and  not  a  part  of  the  common  iiyury  caused  by  the 
nuiflaoee,^    In  that  case  it  was  held  that  the  allegation  to 
Xlie  effect  tbatp  in  taraBspondug  jpoooongew  and  freigibt  i^  and 
d(>irn  the  rinwr,  Ike  plaintiff  ^iras  aknoet  daily  aompeNed  to 
take  a  more  distant  and  circuitous  route  irith  his  «leam- 
yacht,  by  reason  of  the  bridge  having  been  constmoted  by 
the  defendant,  did  not  state  a  cause  of  action.    The  same  rule 
has  been  applied  to  the  alteration  and  discontinuance  of  a 
portion  of  a  highway:  Aae^  t.  Borttm^  86  Minn.  14S;  9MU  t. 
Edams,  40  Minn.  869;  .fifdkoel  BitOtnti  ▼.  Ntil,  86  Kaa.  S17; 
£8  Am.  Sep.  57S.    In  jFarraUf  v.  tSiaaitmaAy  2  Eian.  fid^ 
died  by  plain tiff*8  oonnael,  the  queation  is  discnsaad  Ib  a 
▼ery  lengthy  and  leavned  opimoii  by  Ebadly,  J.,  and  it  vaa 
tbaroy  among  other  things,  held  tint  ^  a  travekr  who  ialnaKl 
to  abandon  his  nearest  loate,  by  rasvon  of  the  non-TCpairof 
the  street,  and  seeks  his  dttstiiiatim  by  a  ioagar  and 
eircuitooB  road,  whereby  he  anffers  injwry  in  his  bi 
does  not  sustain  sneh  a  epeoial  jdannge  as  to  entitfe  Iubb  ia 
an  action  against  the  party  charged  with  the  duty  of 
the  way  in  repair.     80,  also,  in  ease  of  an  owmifaoa 
which  has  lost  custom  by  reason  of  bssng  imidile  to  pt 
customary  route  in  eoneequence  of  4he  fiMmderasM  ooofittsn 
ef  a  street.     In  theae  cases  the  damages  are  not  ifas  ini- 
mediate  eonsaquenees  of  the  wvong,  bot  are  remate.*    it  is 
manifest  from  the  complaint  in  <the  case  at  bar  that  tlae  e«^ 
special  damage  of  the  plaintiff  alleged  is  tlie  same  in  Uiid, 
though  it  may  be  greater  in  degree,  as  would  be  sustained  by  ai^ 
person  having  occasion  to  drive  from  the  vicinity  of  ^  jdaiii* 
tiff's  residence,  or  the  vicinity  of  the  east  end  of  Sim  Fttnsnl, 
to  the  vicinity  of  the  west  end  of  that  stveet,  and  rtce  usiw. 
We  must  hold  that  the  complaint  states  no  cause  of  action. 
Tfae  CoirsiT.    The  order  of  the  cireutt  court  is  affimed. 

Fufiuo  NuisAMOB— Whxv  PBiTATa  Pabxt  mat  MAurrAm  Aarmi 
VOR.  ^  A  private  peraon  may  inaintain  an  aotion  for  a  publio  nnisanoa  wlicn 
he  BQStaina  damages  different  in  character  from  that  oommoa  to  alli  IFfgi 
▼.  Ehoood,  IS4  III.  281;  28  Am.  St  lUp.  678,  wad  note;  Bm  Jcti^ic*  Oa  v. 
^raoii^  74  Oil.  463;  /ton  «.  if«n^  76  Oa.  804;  JTn^rfttrifr  (Ta  t  rnfwn 
€te,  R.  R.  Co.^  M  K.  J.  L.  56;  PJaU  ▼.  Ofticc^  «^  JTr  Oql,  74  Ibm,  VOl 
Fogg  V.  Nevada  tie,  Jtff  Oo,,  70  Nev.  429;  Qlasasrmt  r.  Amknmr  efla  Am^t^ 
100  Mo.  608;  Meiner$  v.  Frederick  MiOer  tie  Co.,  78  Wis.  864.  h 
▼.  Ltmdrjf,  128  Ind.  186,  the  faeti  areTerjitmilar  to  tiioie«f  ths 
aad  tbe  ooort  anonoiates  ftha  aama  dattOBa  held 
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liBB— PmnmjHiSD  OoMMUNiGATioir,  What  Qvnmoiri  akb  ms  nn 
Oounr  Airs  What  ior  ths  Jctrt.  —  It  is  for  the  ocmrt  to  determin* 
wlMthcr  tha  rabJMfeHiiatter  to  which  the  sUegod  libel  ]»lstoi»  tfao  inter* 
••i  in  it  of  tho  aathor^  or  his  roUtiooi  to  1^  oro  each  m  to  f amieh  an. 
i|  but  the  qnestuMi  of  good  fatth,  belief  in  the  truth  of  the  state- 
iti^  and  the  exlstenoo  of  actual  muico  most  be  sobmitted  to  tho 

—  A  OoMMnmaAnoH  b  PlmnLBoxD^  tiMBigIt  nade  hy  coo  who  ban 
BOtaAereet  thereiB,  and  no  duty  to  perform  in  nuJiing  fct^  if  made  toone 
baTing  an  interest  im  and  a  right  to  know  and  act  npon  the  facts  stated. 
If  a  pwson  is  so  sitoated  that  it  becomes  right,  in  the  interests  of  so- 
da^, that  ho  tell  a  thiid  persoB  the  fttcts,  then  ifhe^  h&nmJUU  and 
withovl  Hialiee,  tells  them,  it  ia  a  pritileged  oomaumioation* 
>— IteviLiaiD  OoMuwuaMonim,  —If  a  man  la  acoasod  of  sodnotion, 
a  friend  of  the  father  of  the  girl  sUeged  to  have  been  sednoed, 
at  tho  instanoe  of  the  father,  writes  to  a  elergyman,  who  has  been 
aoqoaintod  with  tho  aeensed,  for  an  aocomit  of  his  oondnot  wfafle  tho 
dsffgj'uinn  knew  hinit  >a<A  tiio  laMmr  gives  soch  aeconnt  in  good  faith 
md  withooi  malice^  it  k  prinli^edg  aad  not  libek»a%  and  aa  nooTory 
oaa  bo  had  tharsior. 
IvbtTkiaii. — ^Av  iHHntuonoii  that  ah  Habitual  Dadvkard  **  means 
■Mra  than  being  dmnk  on  two  or  three  occasions  witiiin  a  givan  tfme^  — 
two  or  three  times  within  a  given  n«mber  of  monthei  that  it  means  tho 
ISO  of  ntoadaatiag  liqaoaa  to  such  an  extent  aa  to  in  some  manner  dis- 
faattfy  a  man  from  porsaing  his  avocation;  bat  yon  can  pechaps  dofiaa 
it  aa  wall  aa  the  oonrt^" — doea  not  entitle,  the  losing  party  to  a  reversal 
aa  tha  gronad  that  this  last  clansa  left  it  to  the  Jury  to  define  fbr  tham- 
tlia  worda  ''luibitind  dronkard." 


AcnoN  against  the  defendant,  a  Norwegian  Lutheran  minis- 
ter, for  libel.  The  plaintiff,  while  carrying  on  the  business 
of  a  teacher  of  vocal  mnsic,  was  arrested  on  a  charge  of  fe- 
loiiioQgly  seducing  and  debauching  an  umnarried  womsn. 
Her  father  procured  a  friend  to  write  to  the  defendant,  asking 
the  latter  to  famish  all  information  within  his  knowledge  of 
the  conduct  of  the  accused  while  he  lived  in  the  congregations 
of  which  the  defendant  had  charge*  The  defendant  re- 
■ponded  in  a  lengthy  letter,  giving  an  account  of  the  accused 
Boiat  all  creditable  to  him,  and  describing  him  as  "  a  person 
of  an  in  a  high  degree  immoral  character,  an  habitual  drunk- 
•rd|  a  fighter,  dishonest  in  his  trade,  lascivious  and  fHvolous 
in  Um  conduct,  whoee  words  are  not  to  be  believed.'*  The 
deftndant  pleaded  that  the  letter  was  a  privileged  communi- 
eation,  made  in  good  faith,  in  the  belief  of  its  truth,  and 
without  malice,  and  was  in  fact  true.  The  jury  rendered  g 
lesdlct  for  the  defendant,  and  the  plainUff^  appealed. 
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Ba$hfordf  (yConnor^  and  PoUeys^  for  the  appellant 

Brooks  and  Blanehard^  and  OUn  and  BuUer^  for  the  re- 
spondent. 

Cabsoday,  J.  The  printed  case,  like  tnany  others,  is  un- 
necessarily volaminous.  It  contains  over  three  hundred 
pages  of  testimony.  It  should  only  **  consist  of  a  sufficient 
statement  of  the  return  "  to  intelligently  present  the  question 
relied  upon  for  a  reversal:  Sup.  Ct  rule  & 

The    principal   point  upon   which  the  plaintiff  seeks   m 
reversal  is  the  portion  of  the  charge  relating  to  privileged 
communicatioE^s.    After  stating  the  general  nature  of  com* 
munications  which  were  absolutely  privileged    and    those 
which  were  only  privileged  conditionally,  depending  upon  the 
circumstances  under  which  they  were  made,  the  trial  judge 
charged  the  jury  as  follows:  **  I  instruct  you  as  a  matter  of 
law,  that  if  this  letter  of  the  3d  of  August,  1886,  was  written 
by  this  defendant,  believing  it  to  be  true,  in  good  faith,  with* 
out  malice,  then  it  was  a  privileged  communication,  and  this 
action  cannot  be  maintained.    It  is  the  end  of  the  case  if  you 
should  find  that  it  is  a  privileged  communication  under  this 
rule  that  I  have  given;  and  so  you  will  examine  the  evidence 
upon  that  point''    He  then  calls  their  attention  to  the  "  vast 
amount  of  evidence  in  the  case,'*  and  directs  them  to  consider 
it  all,  and  determine  whether  the  communication  was  made 
*'  in  good  faith,  believing  it  to  be  true,  and  without  malice." 
The  verdict  determined  that  question  in  favor  of  the  defend* 
ant,  and  the  evidence  is  sufficient  to  support  the  verdict 
Upon  the  same  question  the  court  refused  to  charge,  that  "  in 
order  to  make  an  article  privileged,  two  things  must  concur: 
1.  The  party  making  the  charge  must  make  it  bona  fide^  and 
without  malice,  and  with  reference  to  some  subject-matter  in 
which  he  has  an  interest,  or  in  reference  to  which  he  has  a 
duty  to  perform;  2.  It  must  be  made  to  a  person  having  a 
corresponding  interest  and  duty.    There  is  nothing  disclosed 
by  the  evidenoe  in  this  case  which  shows  that  the  relation 
of  the  defendant  to  the  plaintiff  or  to  Sivesind,  to  whom  the 
defendant  wrote  the  letter,  which  would  make  the  occasion  of 
the  publishing  of  the  alleged  libel  privileged*"    The  impor- 
tant question,  therefore,  is,  whether  there  was  error  in  submit- 
ting to  the  jury  the  questions  of  malice,  good  faith,  and 
belief  in  the  truth  of  the  communication,  or  in  giving  tho 


March,  1891.]  Rude  v.  Nabs.  719 

portion  of  the  charged  quoted,  or  in  thus  refbsing  to  charge 
as  requested. 

The  learned  counsel  on  both  sides  agree  to  the  mle  as  stated 
by  Polger,  C.  J.,  and  held  in  New  York,  "  that  it  is  for  the 
court  to  determine  whether  the  subject-matter  to  which  the 
alleged  libel  relates,  the  interest  in  it  of  the  author  of  it,  or 
his  relations  to  it,  are  such  as  to  furnish  an  excuse;  but  that 
the  question  of  good  faith,  belief  in  the  truth  of  the  state- 
ment, and  the  existence  of  actual  malice  remain  for  the 
jury:  Hamilton  v.  EnOj  81  N.  Y.  122.  Under  this  rule,  the 
question  whether  the  alleged  libel  was  conditionally  privi- 
leged was  manifestly  a  mixed  question  of  law  and  fact,  to 
be  submitted  to  the  jury  under  the  charge  of  the  court.  That 
is  what  was  done  in  this  case.  But  counsel  contend,  in  eflTect, 
that,  assuming,  as  we  must  upon  the  verdict,  that  the  defend- 
ant wrote  and  sent  the  letter,  believing  it  to  be  true,  in  good 
faith,  and  without  malice,  yet  the  circumstances  were  not 
such  as  to  make  it  privileged.  They  contend  that,  in  order 
to  he  privileged,  the  defendant  should  have  had  an  interest 
in  the  subject-matter  of  the  letter,  or  some  duty  to  perform  in 
reference  thereto,  and  also  that  the  person  to  whom  it  was 
addressed  should  have  had  a  coresponding  interest  or  duty; 
and  they  cite  decisions  of  learned  courts  in  support  of  such 
contention.  Some  of  those  decisions,  however,  are  inconsis- 
tent with  others  made  by  the  same  courts. 

In  Noonan  ▼•  OrtaUf  82  Wis.  112,  Dixon,  C.  X,  approvingly 
quotes  the  language  of  Shaw,  C.  J.,  as  follows:  '^  Where 
words  imputing  misconduct  to  another  are  spoken  by  one 
having  a  duty  to  perform,  and  the  words  are  spoken  in 
good  faith,  and  in  the  belief  that  it  comes  within  the  dis- 
charge of  that  duty,  or  where  they  are  spoken  in  good  faith 
to  those  who  have  an  interest  in  the  communication,  and  a 
right  to  know  and  act  upon  the  facts  stated,  no  presumption 
of  malice  arises  from  the  speaking  of  the  words,  and  there- 
fore no  action  can  be  maintained  in  such  cases  without  proof 
of  express  malice":  Bradley  v.  Heath,  12  Pick.  164;  22  Am. 
Deo.  418.  These  eases  were  cited  approvingly  in  Missouri 
Pae.  JPy  Co.  t.  Richmond,  78  Tex.  575;  16  Am.  St.  Rep.  794. 
This  alternative  stotement  only  makes  it  necessary  that  there 
be  an  interest  or  duty  on  the  part  of  the  person  making  the 
communication,  or  on  the  part  of  the  person  to  whom  it  is 
made,  in  order  that  it  be  conditionally  privileged.  There  are 
Oirtainly  many  cases  holding  that  such  communication  may 
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be  ecmditionally  priTiliagBd  if  naadg  to  en*  baving  ab  intsMsk 
in  and  a  right  to  know  and  act  upon  the  facts  therein  stated: 
Weatkemtgn  ¥.  Hawldna^  1  Term  R^  110;  Toogeod  ▼.  Spy- 
ring,  1  Cromp*  M.  &  R.  181;  Kin$  t.  S^wsll,  3  Mees.  A  W. 
297;  BMhaw  y.  Smi^  88  L.  T.,  N.  S.,  423;  WaiUr  y.  Lock, 

45  L.  T.«  N.  S.,  342;  Tompmm  ▼•  Daskwood,  L.  B.  11  Q.  & 
Div.  43;  Atmil  v.  JtfatfUn<o«&,  120  Ma^s.  177;  Sunderlin  r. 
Braditreet,  46  N.  Y.  191;  7  Am.  Repi  822;  £(»on  ▼.  IficAt^m 
Cent.  R.  IL  C^.,  66  Mich.  166. 

Tbne  in  BoUhatQ  v.  Smithy  38  L.  T.,  N.  &,  428,  it  was  said 
by  Grov«e,  J.,  q)eakin|;  for  the  court:  '^  The  defendant  did  not 
act  as  a  vokinteer,  but  was  applied  to  for  information.  When 
applied  to,  he  did  give  such  information  as  he  possessed.  He 
might  have  refused  to  give  that  infornudaon*  He  had  no 
legal  duty  oast  upon  him  to  give  any  i^inion.  Bat  he  was 
entitled  to  gjive  his  opinion  when  asked,  and  a  fortiori,  as  it 
seems  to  me,  to  show  any  letters  he  had  received  bearing  oa 
the  subject.  .  •  •  •  Every  one  owes  it  as  a  duty  to  his  fellow* 
mMi  to  state  what  he  knows  about  a  person  when  inquiry  is 
made;  otherwise  no  one  would  be  able  to  discern  honest  mea 
fimn  dishonest  men.  It  is  highly  desirable,  therefore,  that  a 
privilege  of  this  sort  should  be  maintained."  Lindley,  J., 
was  of  the  same  opinion,  and  said:  "  I  think  it  would  be  a 
lamentsble  state  of  the  law  if,  when  a  person  a^s  another  for 
information,  that  other  could  not  give  such  information  aa  ho 
possessed  without  exposing  himself  to  the  ciek  of  aa  action." 
Upon  a  reriew  of  the  authorities,  that  case  and  these  expces- 
•ions  were  felly  sanctioned  by  Jeesel,  M.  B.,  in  Waller  v*  Lock, 

46  L.  T.,  N.  S.,  242,  who  went  still  further,  and  said:  ''  If  the 
answer  is  given  in  the  discharge  of  a  moral  and  social  doty, 
or  if  the  person  who  gives  it  believes  it  to  be  so,  ths*  is  oaooghw 
It  need  not  even  be  aa  answer  to  an  inquiry,  but  the  eommii** 
aication  may  be  a  voluntary  one.  The  law  is  concisely  stated 
by  Lord  Blackburn  ....  thus: '  Where  a  person  is  so  situ* 
ated  that  it  becomes  right,  in  the  interests  of  sodety,  that  he 
should  tell  to  a  third  person  laotSi  then  if  bo,  hena  JU[§  and 
without  malice,  does  tell  them,  it  is  a  privileged  communioft- 
lion.'  It  appear  to  me  that  if  you  ask  a  question  of  a  person 
whom  yoQ  believe  to  have  the  means  of  knowledge  about  the 
tharaotor  of  another  person  with  whom  you  wish  to  have  any 
dealinp  whatever,  and  he  answers  hena  fide,  that  is  a  privi- 
leged eommuaioation.  I  might  illustrate  this  by  the  i»- 
stanoes  of  inquirias  being  made  of  a  friend  or  a  neighbor 
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about  ^  tradfiflaiaii,  ft  doctor,  or  a  aolidtoc.  8ocio4j  could 
not  go  on  without  such  inquiries.  The  whok^  doctriive  of 
pri¥ilege  must  rest  upon  tho  intarest  and  the  necessitiev  of 
society.  If  every  one  was  open  to  an  action  of  libel  or  slander 
foff  the  amswera  he  m%hi  maka  to  such  inquiriea,  iM  would  be 
very  injurious  to  the  interests  of  society.'*  The  eminence 
of  that  late  learned  master  of  the  rolls  who  thus  expressed 
the  opinion  of  the  courts  and  the  confusion  among  some 
of  the  adjudications^  seem  to  justify  the  lengthy  quotation 
made. 

In  view  of  these  authoritieB,  and  others  which  might  be 
dted,  it  seems  to  us  that  the  father  of  the  g^rl  who  made  the 
complaint  upon  which  the  plaintiff  had  been  arrested  had  an 
interest  in  the  Gommunication  sent  by  the  deCendajot,  and  had 
the  right  to  know  and  act  upon  the  facta  therein  stated;  and 
hence,  had  the  letter  been  written  by  the  defi^ndant  in  answer 
lo  inquiriee  made  by  the  fiither  personally,  it  would  have 
been  conditionally  privfleged.  The  mere  fact  that  the  letter 
waa  written  by  the  defendant  in  answer  to  inquiries  made  by 
another  for  and  in  behalf  of  the  father  does  not  take  awav  the 
privileged  character  of  the  communication.  This  is  manifest 
from  some  of  the  authorities  cited.  We  must  hold  that  tliere 
was  no  error  in  submitting  the  case  to  the  jury  on  the  theory 
that  the  communication  was  conditionally  privileged.  The 
court  alsOy  under  the  alleged  justification  in  the  answer,  sub- 
mitted to  the  jury  the  question  whether  all  the  charges  con- 
tatned  in  the  letter  were  true,  with  specific  directions  to  dnd 
Ibr.the  plaintiff  if  any  one  of  them  was  false.  The  verdict,  in 
effect,  found  them  all  true,  and  there  appears  to  be  sufficient 
evidence  to  support  the  verdict  in  that  regard. 

Exception  is  taken  because*  the  court  charged  the  jury  aa 
fbUows:  ^I  think  an  habitual  drunkard  means  more  than 
being  drunk  on  two  or  three  occasions  within  a  given  time, — 
two  or  three  times  within  a  given  number,  of  months;  that  it 
aneana  the  uae  of  intoxicating  liquors  to  such  an  extent  as  to 
in  some  manner  disqualify  a  man  from  pursuing  hie  avoca- 
tion; but  you  can  perhaps  define  it  as  well  as  the  court. '^  It 
ia  claimed  that  thia  last  clause  left  the  jury  to  define  for 
themaelvea  the  worda  ^^  habitual  drunkard."  The  court  bad, 
however,  already  defined  those  words  sufficiently  favorably 
to  the  plaintiffi  and  what  was  added  waa  merely  to  indicate 
that  the  words  were  not  such  as  to  admit  of  a  precise  defini- 
tion,  though  well  understood  by  the  public    Manifestly  the 
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Jury  were  not  misled  by  the  oharge.    We  find  no  material 
error  in  the  record. 
The  CoUBT.    The  judgment  of  the  circuit  court  is  affirmed. 


LniL*— FBimJMKD  Ck>]iifUNiOATiO!r.  —Whether  or  not  a  pnblieatioii  ie 
priTileged  it  a  qaettion  of  law  for  the  courts  Cbtettn  t.  JTot,  74  Tez.  89;  16 
Am.  St  Rep.  819,  and  note;  Barrwon  r.  B^  66  Am.  Dea  479,  and  extended 
aotei  Howard  r.  Tkmip%ont  21  Wend.  319;  34  Am.  Deo.  238,  and  note, 

LiBKL  —  Piuvn«iQBD  CoMMUKiGATioifSy  What  ARE. — A  prWIIeged  com- 
mnnioation,  within  the  meaning  of  the  law  of  libel,  is  one  made  on  a  proper 
oocaeion,  from  a  proper  motive,  in  a  proper  manner,  and  based  npon  reason. 
aUe  or  probable  canae:  Cowoy  r,  PUUburgh  Times,  139  Pa.  St.  834;  23  Am. 
8tb  Bep.  188,  and  note;  Chaffin  r.  Lffneh,  84  Va.  884.  A  commnnication  made 
In  good  faith,  in  the  honest  belief  of  ita  truth,  and  under  a  oonviction  that 
the  maker  owed  a  daty  to  the  party  to  whom  it  was  made,  is  privileged: 
Fre$k  r.  OuUer,  78  Md.  87.  A  alanderons  communication  is  not  privileged, 
vnless  the  party  making  it  had  some  interest  in  the  subject-matter:  Bjfom  r, 
OoUimB,  111  N.  Y.  143;  7  Am.  St.  Rep.  726,  and  note. 

DarxvRiOH.  —  Habitual  Damnmnrns:  See  roan^  ▼.  Tmrnff^  180  HL  880; 
17  Am.  St.  Bep.  818;  MakoM  t.  Makone,  19  GaL  626;  81  Am.  i>eo.  91,  and 
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(79  WisooHBiir,  414.] 
OoBPoaAnoir  —  Thb  Kvowlkdob  or  thb  OmcKRa,  Aobnts,  ajvd   Em- 

nOTBIS    OV   A    COSPOHATION,  THaOdOB   WhOM    It  MUST  ACT,    IS  Isf- 

FimD  TO  It. 

Misna  amd  SiavAifT — Vios-panrorpALa — If  a  corporation  employs  a 
nipertntendent  and  foreman  in  the  construction  of  a  building,  who 
employ  and  discharge  workmen,  and  direct  them  what  to  do,  such  ea- 
perintendent  and  foreman  are  vice-principals  in  respect  to  their  em- 
ployers. 

IfAsraa  Ain>  SaavAiiT. « Ir  a  Ck>aibBATiov,  trrouoh  m  Aoairra  attd 
BMPLOTns,  Thbows  Sirow  akd  OrHia  MATraa  uroir  a  Shsd.  and 
waS&n  it  to  remain  there  until,  from  this  additional  weight,  the  shed 
falls  upon  and  injures  a  common  laborer,  whose  duty  it  was  to  work 
therein,  and  who  had  no  knowledge  of  the  burden  which  had  been 
placed  on  the  shed,  he  is  entitled  to  recover  of  the  corporation  for  the 
Injuries  sustained. 

llASTKa    AVD    SRaTAMT.  —  If    TEaUB    ABB    iMOaBASBD  PaaiLB  IH  A  BUBI- 

MBtt  BT  Bbason  OV  THB  UsB  OV  Dbvbotivb  Appuahobb,  or  other- 
wise, known  to  the  master,  or  for  which  he  is  responsible,  and  unknown 
to  the  servant,  if  the  latter  is  injured  thereby,  and  is  free  from  negti- 
genoe^  the  master  is  llabla 
ICabtbb  abd  SaaTABT.— Thb  MASTEa'a  Dorr  Bbquibbb  Him  to  Ubb 
BaAflOBABLB  DiuoBKoa  IB  Sbbibq  THAT  THB  Placb  whbbb  hib  Saa- 
TAMTB  Woaa  is  safe,  and  he  is  answerable  if  he  directs  the  servant  to 
work  in  a  place  which  the  master  knew,  or  ought  to  have  known. 
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«mJ«^  if  tlM  Mirant^  being  withoat  iMgOgenoe,  It  injured,  though  the 
Bagligenoe  of  a  fellow-aenrant  may  have  contributed  to  the  injury. 

HaMTMR  AHD  SbRTABT.  —  ThI  NxOLIGBNCB  or  a  FXLLOW-tnRVANT  Ck>N- 
TEIBUCTO  TO  THB  InJUBT  OF  Plaihtitf  wUl  not  preclude  hia  recov  ery 
•f  hie  master  for  such  injury,  if  it  waa  caused  by  the  master's  requiring 
IIm  eerrant  to  work  in  a  place  which  the  master  knew,  or  ought  to  have 
known,  waa  not  safe. 

Imnr  Tkial. — iHSTEUonov  to  a  Jubt,  that  if  they  find  plaintiff  is  not 
gniltj  of  any  want  of  ordinary  care  which  oontributed  directly  towards 
hia  injury  he  is  entitled  to  recover,  does  not  entitle  the  defendant  to  a 
rerenaly  if  the  judge  had,  in  other  instructions,  gone  fully  over  every 
^estion  involved  in  the  oase^  and  stated  all  the  oonditions  of  the  plain- 
tiff *m  reoovery  or  defeat. 

Tamkins^  MerriUf  and  Smithy  for  the  appellant 
Frank  A,  Ro$$  and  Erie  L.  WinJet  for  the  respondent 

Obton,  J.  The  following  are  sabstantially  the  facts  of  this 
ease:  In  December,  1887,  the  appellant  bank  had  about  6n* 
ished  the  construction  of  a  three-storj  brick  bank  building. 
One  B.  B.  Scott  was  the  superintendent  of  the  entire  work, 
and  one  Robert  Huston  was  the  superintendent  or  foreman 
of  the  mason-work,  and  they  both  employed  and  discharged 
the  workmen  in  and  about  said  building.  There  was  a  shed, 
made  of  boards,  built  under  the  direction  of  the  said  Scott 
or  Huston,  in  the  rear  of  the  bank  building,  and  about  seven 
feet  from  it,  as  a  shelter  for  brick,  and  a  large  quantity  of 
brick  was  piled  up  in  it  A  short  time  before  the  accident, 
dtbrU  of  broken  brick  and  mortar,  and  other  refuse,  had 
been  thrown  from  the  windows  of  the  bank  building  down 
upon  the  roof  of  the  shed,  and  deep  and  damp  snows  had 
fallen  on  it,  and  remained  there,  which  added  great  weight 
to  the  roof,  and  finally  caused  it  to  fall.  The  employees  of 
the  bank  had  removed  the  snow  from  the  nearly  flat  roof 
of  the  bank  building  as  a  proper  precaution  against  its 
weight  The  plaintiff  had  been  employed  by  the  bank  as 
a  common  laborer  about  eighteen  days  before,  and  on  the 
morning  of  the  third  day  of  December,  1887,  was  employed 
in  carrying  brick  from  the  shed  to  the  alley  back  of  it,  and 
while  in  the  shed  for  such  purpose,  the  roof  fell  on  him  by 
its  superincumbent  weight,  and  badly  injured  him.  The 
shed  was  built  before  the  plaintiff  was  employed,  and  he  did 
not  know  of  the  brick,  mortar,  and  other  refuse  on  its  roof, 
and  had  not  observed  the  snow  on  it.  Another  laborer  was 
working  with  him,  who  heard  the  noise  of  the  falling  roof 
and  escaped,  while  the  plaintiff  was  caught  and  pinioned  by 
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H  while  trying  to  escape.  The  business  of  the  bank  was 
transacted  by  a  board  of  directors,  and  they  employed  the 
said  Scott  and  Huston.  The  plaintiff  recovered  fifteen  hun« 
dred  dolUtrs,  and  the  defendant  has  appealed* 

1.  The  first  point  made  by  the  learned  counsel  of  the  ap- 
pellant embraces  several  minor  propositions,  such' as, — 1. 
That  the  shed  was  better  constructed  than  such  sheds  usually 
are;  2.  That  the  master  retained  no  supervision  over  its  erec- 
tion; 8.  But  employed  good  materials  and  skilled  workmen 
in  its  erection. 

There  is  no  complaint  that  the  shed  was  not  properly  built, 
or  of  the  workmen  or  materials.  The  shed  fell  in  conse- 
quenee  of  the  unusual  weight  upon  its  roof.  This  makes 
the  above  propositions  inapplicable  and  immaterial.  The 
only  pertinent  position  is,  that  the  bank  had  no  more  knowl- 
edge of  the  snow  and  rubbish  on  the  roof  than  the  plaintiff. 

The  defendant  is  a  corporation,  that  must  in  all  cases  act 
through  officers,  agents,  and  employees,  so  that  the  knowl- 
edge of  such  agents  must  be  imputed  to  and  is  the  knowl- 
edge of  defendant  It  is  not  to  be  supposed  that  the  mere 
common  laborer  who  threw  this  rubbish  on  the  roof  did  so 
without  the  direction  of  those  who  had  the  right  to  do  so. 
It  was  in  evidence  that  snow,  also,  had  been  thrown  from 
the  roof  of  the  bank  building  upon  the  roof  of  the  sheil, 
which  added  to  the  weight  of  the  snow  that  naturally  fell  on 
it  It  does  not  appear  who  placed  this  additional  weight  on 
the  roof  of  the  shed.  Those  under  whose  direction  it  was 
done  knew  of  it,  and  they  might  have  reasonably  supposed 
that  it  would  endanger  the  roof.  The  commiHi  laborers  who 
did  the  work  are  not  presumed  to  have  known  that  such 
additional  weight  to  the  roof  would  be  allowed  to  remain 
there  until  it  caused  the  roof  to  fall.  It  did  not  fall  while  it 
was  being  placed  there.  Wherein,  therefore,  were  they  who 
did  the  work  negligent?  It  was  the  constant  and  increasing 
pressure  of  its  weight  that  made  the  roof  fall.  Those  who  let 
it  remain  there  were  guilty  of  the  negligence,  and  they  were 
those  who  were  acting  in  the  place  of  the  company,  and  for 
whose  acts  the  company  was  responsible. 

The  company,  therefope,  knew. that  there  was  danger  to 
the  roof  in  letting  the  rubhish  and  snow  retnain  on  it  The 
plaintiff  testified  that  he  did  not  know  of  it,  and  had  not  ob- 
served it  It  was  certainly  not  within  the  common  obeerva* 
tion  of  the  plaintiff  and  others  who  were  engaged  in  carrying 
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brick  out  of  the  ioside  of  the  shed,  so  that  they  might  be 
presumed  to  know  of  it.  Everything  done  about  that  build- 
ing or  the  shed  must  have  been  done  under  the  direction 
and  supervision  of  either  Mr.  Scott  or  Mr.  Huston,  and  they 
acted  in  all  things  for  and  in  place  of  the  company.  They 
had  the  sole  control  of  all  things  for  the  corporation,  and 
exercised  all  the  power,  judgment,  and  discretion  of  the  cor- 
poration, and  filled  the  place  of  masters  in  all  things  within 
their  powers  and  duties  as  superintendents.  They  not  only 
employed  men,  and  paid  them,  but  they  directed  them  what 
to  do.  There  is  no  chance  for  an  argument  that  these  two 
men  were  not  vice-principals  in  respect  to  the  plaintiff  and 
other  employees.  The  facts  of  the  case,  therefore,  make  the 
first  point  in  the  appellant's  brief  impertinent  and  inappli- 
cable. 

The  next  point  made  by  the  learned  counsel  of  the  appel- 
lant is  in  part  but  a  repetition  of  the  first,  but  in  addition,  that 
if  the  plaintiff,  knowing  the  hazards  of  his  employment  as 
the  business  is  conducted,  is  injured  while  engaged  therein, 
he  cannot  maintain  an  action  against  his  employer  merely 
because  the  business  might  be  carried  on  in  a  safe  mode.  But 
the  plaintiff  did  not  know  of  this  hazard  in  his  employment, 
and  that  is  a  sufficient  answer  to  this  point.  The  learned 
counsel  very  candidly,  in  this  connection,  state  the  following 
proposition,  that  appears  to  be  quite  applicable  to  the  case 
made  by  the  evidence:  "But  if  there  are  increased  perils  in 
the  business,  by  reason  of  the  use  of  defective  appliances  or 
otherwise,  known  to  the  master,  or  for  which  he  is  respon- 
sible,  and  unknown  to  the  servant,  if  the  latter  is  injured 
thereby,  and  is  free  from  negligence,  the  master  is  liable."  Tlie 
&ct8  show  that  there  were  "increased  perils  in  the  business ^ 
by  this  increased  weight  of  the  roof  above  the  plaintiff's  head, 
and  out  of  his  sighi,  which  rendered  "  the  appliances  of  his 
labor  defective,  and  which  were  known  to  the  master,  and  for 
which  be  was  responsible,  and  unknown  to  the  plaintiff,  and 
he  was  free  from  negligence/'  That  being  so,  the  learned 
counsel  admit  that  the  defendant  bank  is  liable.  This  seems 
to  be  a  fair  and  truthful  statement  of  the  plaintiff's  case,  and 
a  correct  statement  of  the  law. 

8.  The  learned  counsel  of  the  appellant  further  contend 
that  if  there  was  negligence  it  was  that  of  the  plaintiff  or  of 
his  oo-employees,  and  that  the  carpenters  who  built  the  shed, 
and  the  workmen  who  threw  the  rubbish  and  snow  on  the 
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roof»  and  Huston,  the  foreman  and  superintendent  of  tha 
mason-work,  were  the  co-employees  of  the  plaintiff. 

There  is  no  evidence  that  the  shed  was  not  properly  buili* 
Its  having  fallen  in  is  no  evidence  that  it  was  not,  becaose  all 
the  witnesses  agree  that  it  was  the  rubbish  and  snow  thrown 
upon  it  that  caused  it  to  fall.  We  have  already  seen  that 
the  employees  who  threw  the  rubbish  and  snow  upon  the  shed 
were  not  negligent.  The  roof  did  not  CUl  whQe  they  were  at 
work,  and  there  is  no  evidence  that  they  supposed  the  rub- 
bish and  snow  would  be  allowed  to  remain  there.  They  had 
the  right  to  suppose  that  they  would  be  directed  to  throw  it 
off.  Then,  again,  they  were  incapable  of  judging  how  much 
weight  the  roof  would  bear,  and  to  decide,  even  in  their 
own  minds,  that  it  was  thereby  rendered  liable  to  fall.  This 
was  not  their  business,  and  no  part  of  their  employment. 
They  were  there  to  obey  the  instructions  of  the  foreman  or 
superintendent,  and  not  to  plan  the  work  or  make  mathematl* 
oal  calculations  of  the  strength  of  the  toot  If  these  work« 
men  were  fellow-servants  of  the  plaintiff  when  they  did  this 
work,  not  the  least  negligence  can  be  imputed  on  them.  Mr. 
Scott  and  Mr.  Huston  were  skilled  mechanics,  and  were  em- 
ployed by  the  company  because  they  were  so,  and  they  were 
capable  of  forming  a  reliable  opinion  and  an  intelligent  judg- 
ment as  to  how  much  weight  such  a  shed  would  bear;  and 
they,  or  one  of  them,  was  present,  superintending  the  work,  in 
the  place  of  the  corporation,  as  vice-principal.  It  was  their 
business  to  know  that  such  an  increased  weight  thrown  on  the 
roof  and  remaining  there  would  cause  it  to  fall  as  it  did  fall. 
It  was  most  clearly  their  negligence,  and  if  theirs,  it  was 
also  that  of  the  corporation,  that  the  roof  was  so  overloaded 
as  to  break  it  down.  All  of  these  points  are  sufSciently  an- 
swered by  the  facts  of  the  case,  and  all  the  legal  positions  as- 
sumed by  the  learned  counsel  of  the  appellant  are  clearly 
inapplicable  to  the  case. 

It  is  elementary  law  that  the  master  must  furnish  a  safe 
place  in  which  he  requires  his  servant  to  work,  and  furnish 
him  with  safe  appliances.  The  defendant  is  liable  to  the 
plaintiff  for  an  injury  caused  by  its  agents  permitting  such 
a  weight  to  be  thrown  and  remain  on  the  roof  of  the  shed  in 
which  the  plaintiff  was  required  to  do  his  work  as  to  render 
his  work  unnecessarily  hazardous:  Bessex  v.  Chicago  tic.  R^y 
Oo.^  45  Wis.  477.  The  general  duty  of  a  master  to  exercise 
•are  to  prevent  the  exposure  of  his  servant  to  unnecessary 
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and  nnieasonable  riak  requires  himi  amoog  other  things,  to 
use  diligence  in  seeing  that  the  place  where  he  works  is  safe: 
Cook  ▼.  SL  Paul  etc.  Ry  Co,^  84  Minn.  45;  McDonald  v.  Chi- 
eago  eU.R.R.  Co.,  41  Minn.  489;  16  Am.  St.  Rep.  7 11 ;  2  Thomp- 
0on  on  Negligence,  sec  772.  The  act  of  the  defendant  in 
ordering  the  plaintiff  to  work  in  a  place  that  was  not  safe, 
and  which  caused  him  injury,  makes  the  defendant  liable  if 
the  defendant  knew  or  ought  to  have  known  that  such  place 
was  unsafe,  although  the  negligence  of  a  fellow-servant  may 
have  contributed  to  the  injury,  if  he  was  himself  free  from 
fiiult:  MeMahon  ▼•  Henning,  3  Fed.  Rep.  353;  Heckman  v. 
Maekoff^  85  Fed.  Rep.  858.  If  the  injury  was  caused  by  the 
negligence  of  the  defendant  corporation  in  requiring  the 
plaintiff  to  work  in  a  dangerous  place,  the  negligence  of  a 
oo-employee  will  not  defeat  a  recovery:  Stetler  v.  Chicago  etc. 
Ry  Co.,  46  Wis.  497;  Pavlmier  v.  ErU  R.  R.  Co.,  34  N.  J.  L. 
161.  In  view  of  the  authorities  in  application  to  the  facts, 
the  liability  of  the  defendant  in  this  case  seems  to  have  been 
eetablished.  The  superintendent,  Scott,  and  the  foreman, 
Huston,  were  responsible  between  them  for  the  falling  of  the 
abed.  They  probably  ordered  the  rubbish  and  the  snow  to 
be  thrown  on  the  shed,  and  at  least  knew  of  it.  They  ordered 
the  snow  to  be  thrown  from  the  roof  of  the  bank  building 
upon  the  shed,  to  keep  it  from  breaking  down  the  roof  of  that 
building,  but  were  careless  and  negligent  as  to  its  greater 
liability  to  break  down  the  roof  of  the  shed.  They  made  a 
**  dead&U,''  and  required  the  plaintiff  to  work  under  it. 

4.  The  only  exception  noticed  in  the  brief  of  the  learned 
counsel  of  the  appellant  to  the  instructions  of  the  court  is  to 
the  following  sentence:  *'  If  you  find  that  he  [plaintiff]  is  not 
guilty  of  any  want  of  ordinary  care  which  contributed  directly 
towards  his  injury,  he  is  entitled  to  recover."  The  learned 
judge  had  gone  over  fully  every  question  involved  in  the  case, 
and  all  the  conditions  of  the  plaintiff's  recovery  or  defeat, 
before  giving  this  instruction,  and  afterwards  repeated  them. 
The  jury  could  not  possibly  have  understood  that  the  finding 
of  this  one  fact  entitled  the  plaintiff  to  recover.  It  is  an  un- 
fidr,  garbling  oriticism  of  the  charge.  There  is  no  written 
work,  not  excepting  the  sacred  Scriptures,  that  could  not  be 
oondemned  by  garbled  and  selected  passages  cut  out  and 
eairied  away  from  the  context.  All  the  other  conditions 
upon  whioh  the  plaintiff  would  be  entitled  to  recover  had 
given,  and  were  afterwards  repeated,  and  the  instruo- 
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Horn,  taken  together,  as  they  should  be,  are  perfect  or  beyond 
eritieism.  This  is  no  error:  GhM  v.  Mcmhatlan  Ry  C©.,  5 1?.  Y. 
Bupp.  1«5;  24  N.  Y.  St.  Rep.  24.  We  are  unable  to  find  thnt 
any  error  was  committed  in  the  trial,  or  that  any  principle  ol 
law  was  violated  by  the  plaintiff's  recovery. 
The  CouBT.    The  judgment  of  the  circuit  ooait  is  AfBrniOiL 


OoRPORATioirfl  —  Nonet  to  Opfioicbs  Imtutbd  to  Cortoratto!*. — Tbe 
knowledge  ol  the  proeident  of  a  oorporatioa  is  iiniHitod  to  the  «orpormii«rf 
WM  V.  OramiemUe  etc  On,  11  8.  O.  3M|  ^  Am.  Rep.  47a  JietMe  «•  ^e 
board  of  directors  is  notice  to  the  eorporatioa:  Mmnk  v.  Whiiekmu^  10  1¥a.um» 
397;  36  Am.  Deo.  186,  and  extended  note. 

MaSTBR    and    SkRVAITT  ^  LlABILITT  lOR  ACIB  Or  VlGR-PRINCTPAJ.  A 

Tiee^prinoipal,  so  long  as  he  aete  ta  the  tiiacharge  of  tiie  dutiet  -wiiiefa  Ute 
principal  owes  tiie  employses,  jeprssants  the  ^riadpal,  and  tfaa  latter  will  >e 
xesponsible  for  his  act*:  Rom  ▼.  WMiker^  189  Ea.  St.  i2;  » Am.  8t.  Kcp.  MO. 
and  note;  NtOm  t.  MarinetU  tie,  Co.,  75  Wis.  579;  Htam  r.  Midm^m 
R.  R,  Co,,  78  Mich.  513;  ConsoJid.tted  eic  Co.  ▼.  WombacJvtr,  134  III  57. 

Master  avd  Sbryant — Master's  Duty  to  Fuknish  Safe  Tools, 
—  An  emplofer  rnvst  provide  his  UA>orers  with  a  -rartalHe  phtee  to  work, 
with  smihftbfe  took  end  nadiinery  to  nia,  and  with  mitable  msibeimle:  JI^sks 
r.  Walker,  189  Pa.  St  4S;  23  Am.  St  EUp.  169,  and  note.  A  inaater  mn^t 
provide  his  employees  with  reasonably  safe  applianoes:  A>rjiT.  DeiJatgrn 
etc  Co.,  125  N.  Y.  60;  Railway  Co.  v.  il/Jbeii,  89  Teun.  245;  Bo/nor  ▼.  Lorn- 
9kma  ttc  R.  R.  Co,,  42  La.  Ann.  983;  Doaakitt  w,  Rcdtroctd  Cb.,'32  S.  CL  S7J; 
Onifom  Pac  JT'y  Oo.  v.  Fns^,  «S  KaiL  75a. 

A  master  moat  fnraiah  a  leaseaably  safe  plaot  for  liis  euipinyee  to  work: 
Roth  V.  NotiUm  P,  etc  Co.,  18  Or.  205;  Rampso»  etc  Co.  ^  Muuuk  i5  CeA. 
197i  Biogen  ▼.  Leyd^n^  127  Ind.  5a 
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AaooBD  09  A  CajLTCHi  MoRasAos  EuciTEB)  or  Air  .kuowm  im»  Ficn- 

Tioira  Nami  does  not  impute  notice  to  a-pnrohaaar  who  finds  the  oiart- 
gagor  in  the  possession  of  the  property  mortgaged  and  parchasea  it  of 
him,  without  notice  that  he  had  made  the  mortgage  or  done  biuIueA<$  ui 
the  swmniod  and  flstitinwis  ttaiiie* 

Lammtw^  Oleason^  Shea^  and  Wrighl^  for  the  appellant. 

TofliUnty  MerriUy  and  Smithy  for  ihe  respondeoi. 

CoLB,  0.  J.  This  is  an  action  of  replevin  to  obtain  posses- 
lion  of  a  span  of  horees.  The  plaintiff  claims  the  horses  hy 
▼irtne  of  a  chattel  mortgage  given  to  him  in  Minneapolis  hj 
0De  McPherson,  Deoember  16,  1889.  ItcPherson  was  ihe 
'Owner  of  ihe  horses,  but  ezecvrted  the  mortgage  tm  "ttiem  in 
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the  aame  of  Jolm  Doyle,  who  had  no  interest  in  theni.    The 
buanesB  for  the  plaintiff  ^ns  transacted  at  Minneapolis  by 
an  agent,  who  did  not  know  McPherson  when  he  applied  to 
him  for  the  lonn  of  $210,  which  amount  the  agent  had  in  his 
hands  to  loan  for  the  plaintiff.     When  MePherson  applied  for 
the  loan  lie  gaye  his  name  as  John  Doyle,  stated  the  street 
4Lod  number  where  he  lived,  and  also  gave  the  name  of  a 
ooropany  that  he  had  worked  for  several  years.    The  agent 
made  inquiries  about  Doyle  of  those  who  had  employed  him; 
wettt  to  the  residence,  where  lie  found  MePherson,  who  had 
assniued  the  name  of  Doyle  in  order  to  carry  out  his  fraudu- 
lent purpose;  and  the  agent,  becoming  satisfied  that  Doyle 
was  a  reliable  man,  and  supposing  he  was  dealing  with  him, 
mads  tl«e  loan  and  took  the  mortgage.     So  far  as  the  agent 
ims  coMoemed,  there  "does  not  eeem  to  be  anything  in  the 
transacttoQ  which  should  have  made  him  suspect  from  the 
inquiries  made  that  MePherson  was  not  the  man  he  repre- 
sented himeelf  to  be.     He  therefare  received  the  chattel  mort- 
gage, placed  it  on  file  in  the  proper  office,  and  advanced  the 
$210  on  the  mortgaged  property.     It  was  provided  in  the  mort- 
gage that  the  mortgagor  might  retain  possession  of  the  prop- 
erty until  default  in  pejineut  or  breach  of  condition  in  the 
oaortgage,  but  if  any  attempt  was  made  by  the  mortgagor 
to  dispose  of  the  property  or  remove  it,  the  mortgagee  was 
cDtiaoriied  to  take  poeeession  of  it,  and  sell  it  under  the 
mortgage.     About  ton  days  after  the  mortgage  was  given, 
McPlieraon  took  tfae  horeee  iu'Controversy  to  Ashland,  in  thit 
state,  and  6oM  them  to  the  defendant,  who,  it  is  admitted, 
was  a  bona  fide  purchaser  for  value,  with  no  notice  of  any  lien 
on  the  property  other  than  would  be  implied  from  the  filing 
of  the  mortgage  in  the  city  clerk's  office  in  Minneapolis.    So 
the  ^estion  proaenpled  is,  Which  of  two  innocent  persons 
nnifit  aofier  from  the  fraud  of  MePherson,  —  the  mortgagee 
or  (^  fiorohaser?    The  learned  circuit  court  ruled  that  the 
lose  mast  fall  opm  the  former,  for  the  reason  that  neither  he 
nor  his  agent  had  used  due  diligence  to  find  out  McPherson's 
name,  aad  if  be  had  done  so,  he  urould  have  detected  his 
fmud,  while  no  degree  of  diligence  would  have  enabled  the 
pnrehaBsr  to  disoo^^ier  it. 

It  is  aot  noooMary,  in  the  view  we  have  taken  of  the  case, 
^ther  to  affirm  or  dkuiffinn  this  view  of  the  circuit  court;  for 
we  do  not  ess  how  tfae  plaintiff  can  hold  the  property  upon 
Um  iwtB  disclosed  in  the  evidence.    Now,  assuming  that  tho 


730  Mackey  v.  Colv.  [Wiscondiii, 

law  of  Minnesota  in  regard  to  filing  chattel  mortgages  is  the 
«ame  as  that  of  this  state,  as  we  must  do,  there  being  do 
proof  to  the  contrary,  suppose  the  defendant  had  purchased 
the  horses  of  McPherson  in  Minneapolis,  on  what  principle 
of  law  would  he  have  been  chargeable  with  notice  that  there 
was  a  mortgage  upon  them?  If  he  had  examined  the  record, 
he  would  haye  found  no  mortgage  on  file  given  by  the  real 
owner,  McPherson,  to  the  plaintifi^.  As  between  McPhersoiL 
and  the  plaintifi^,  the  mortgage  would  undoubtedly  be  validt 
for  the  simple  reason  that  McPherson  would  be  estopped  from 
saying  that  the  name  of  Doyle,  which  he  had  assumed  for  th« 
fraudulent  purpose,  was  not  his  true  name.  But  how  could  a 
purchaser  from  McPherson  ascertain  that  there  was  a  valid 
mortgage  on  the  property?  The  record  certainly  would  not 
show  it,  giving  it  all  the  eflect  it  could  have  as  notice.  We 
Are  therefore  utterly  unable  to  perceive  how  filing  a  chattel 
mortgage  purporting  to  have  been  given  by  John  Doyle  could 
afiect  a  purchaser  of  the  property  from  McPherson,  who  had 
the  possession  and  was  the  apparent  owner.  If  the  purchaser 
should  by  chance  in  his  examination  come  across  the  mort** 
gage  on  file  executed  in  the  name  of  John  Doyle,  there  would 
be  nothing  in  the  description  of  the  mortgaged  property  de- 
scribed as  one  chestnut  horse,  or  one  bay  mare,  of  such  an 
age  and  weight,  as  would  aid  to  identify  the  property  as  that 
which  he  was  about  to  purchase  of  McPherson,  for  there  were 
many  animals  which  would  fully  answer  the  description  of 
the  mortgage.  So  the  record  of  the  mortgage  would  give  no 
information  nor  lead  to  any  knowledge  of  the  faoi  that  a 
mortgage  existed  against  the  horses. 

But  it  is  said  the  rule  of  caveat  emptor  applies  to  the  par* 
chaser.  But  how  the  application  of  that  rule  aids  the  plain* 
tifi^'s  case  is  not  obvious.  Suppose  the  chattel  mortgagei 
whether  given  in  the  right  name  or  a  fictitious  name,  had 
never  been  placed  on  file,  would  the  rule  that  the  buyer  most 
beware  charge  the  purchaser  with  knowledge  that  a  mort- 
gage existed,  or  that  McPherson's  title  was  defectiveT  and  if 
so,  upon  what  principle  of  law  would  he  be  so  chargeable 
with  notice  of  the  fact?  For,  as  we  have  observed,  the  rec- 
ord fails  to  show  that  McPherson  had  given  any  mortgage 
on  the  horses.  Then  how  could  the  purchaser  be  charged 
with  knowledge  of  the  fact?    We  do  not  see  how  he  could  bOi 

This  conclusion  is  in  conflict  with  the  decision  in  Alexaw^ 
der  V.  QraveSf  25  Neb.  453,  13  Am.  St.  Rep.  601|  which 
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to  be  the  nearest  in  point  of  any  cases  we  have  fimnd  In  oar 
inyesUgation.  This  case  was  referred  to  by  connsel  on  the 
argnment.  The  head-note  states  the  decision  fairlji  as  fol* 
lows:  ^^A  purchased  certain  personal  property  from  B  oil 
time,  and  for  the  purpose  of  securing  the  purchase  price,  exe- 
cuted a  chattel  mortgage  on  the  property  purchased*  The  pur- 
chase was  made  and  the  chattel  mortgage  executed  under  an 
assumed  and  fictitious  name.  The  parties  to  the  transaction 
being  unacquainted,  the  vendor  supposed  the  name  given 
was  the  true  name  of  the  purchaser.  The  purchaser  stated 
that  his  residence  was  in  Webster  County,  which  was  cor- 
rect, and  the  mortgage  was  duly  filed  in  the  proper  office  in 
that  county.  Subsequent  to  the  filing  of  the  mortgage,  A 
sold  the  property  to  C,  under  his  true  name,  after  C  had  ex* 
amined  the  records  for  chattel  mortgages  executed  by  A  and 
found  none.  In  an  action  of  replevin  by  B  against  C  for  the 
possession  of  the  mortgaged  property,  it  was  held  that  B 
should  recover  judgment."  If  we  understand  the  principle  of 
this  decision,  the  court  holds  that  the  purchaser  had  con* 
structive  notice  of  the  existence  of  the  prior  chattel  mortgage 
from  the  record.  But  we  are  unable  to  perceive  bow  that 
conclusion  follows,  and  consequently,  with  the  utmost  respect 
for  the  learning  and  authority  of  that  court,  we  feel  con* 
strained  to  dissent  from  the  decision  there  made. 

It  is  certainly  true,  under  our  decisions,  that  a  chattel 
mortgage  passes  the  title  of  the  property  conditionally  to  the 
ii'tortgagee,  and  where  the  mortgaged  property  is  retained  by 
the  mortgagor,  the  statute  makes  the  filing  of  the  mortgage 
in  the  proper  office  equivalent  to  an  actual  change  of  posses- 
sion: Bev.  Stats.,  sec.  2814.  But  this  provision  of  law  goes 
upon  the  assumption  that  the  instrument  is  executed  by  a 
party  who  has  an  interest  in  the  property  which  could  be 
mortgaged.  We  cannot  see  how  it  can  in  reason  apply  to  a 
mortgage  executed  under  an  assumed  or  fictitious  name,  so 
f^r  as  third  persons  are  concerned.  A  mortgage  is  not  ef- 
fectually recorded  where  the  instrument  is  executed  under 
s  fictitious  or  false  name.  This  proposition  seems  too  plain 
for  argument.  So  we  must  hold  that  if  the  defendant  had 
purchased  the  horses  of  McPherson  in  Minneapolis,  there  was 
nothing  on  record  to  charge  him  with  notice  of  plaintiff's 
mortgage;  a  fortiori  nothing  to  charge  him  with  such  notice 
at  Ashland,  in  this  state. 
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This  iPMW  dfapoeM  of  the  ease,  and  renden  it  unneceeBaiy 
to  oonsider  the  other  queetioiM  diBcnsBed  on  the  argainenL 
The  Covar.    The  jodgment  of  the  ciroait  oonrt  is  affirmed. 


KoxM  —  BaoniBAnoii  of  MovBa40&  —  Tbo  recent  of  a  naitsige  ie 
eoBAtroetive  aoliee  only  of  what  eppeOTi  on  the  face  of  the  instnunBnt  aa 
fooorded:  Note  to  Porter  t.  Coimer^  45  Am.  Rep.  189,  190;  BarrtU  t.  Fitck, 
76  Iowa,  652;  14  Am.  St.  Rep.  238;  Warner  ▼.  WOboh.  73  Iowa,  719;  5  Am. 
8t.  Rep.  710;  Slewari  t.  Jaquee,  77  Ga.  365;  4  Am.  8t  Rep.  86;  Skefkerd^ 
▼.  BmrkhoLWir^  IS  Qa.  443;  68  Am.  Dm.  023,  and  nola.  Bat 
▼.  Qrtmm^  25  NeU  453;  U  Am.  8t^  Repu  50L 


Ltok  V.  Fairbank. 

tn  Wiicx>Knir,  48(11 

A  Patkht  ov  Laitds  moit  bs  Oonstrukd  iir  GovNicnoH  with  ths  Haf 
Whioh  Aooompahibd  It,  Tooethsb  with  nn  SoRTsra  aitb  Fdeld- 
1I0TB8,  and  if  the  deaoriptien  in  the  patent  ie  "  lot  1,  eeetien  6^"  thia  will 
inolnde  all  of  the  lot  represented  on  the  map  and  field-notee,  thoagh  H 
the  linea  between  eectioot  6  and  7  were  oontiuned,  a  part  of  snob  lot 
wonld  be  in  section  7. 

LAVD-owinsR'fl  RioHT  TO  Raifovx  iMTBVDBaB.  --Owners  ef  land  en  wkioh  a 
tanespaaser  has  entered  and  placed  iMiIdinge  and  other  etmetoraa  kare 
the  right  to  remove  him  and  the  straeiares  by  force,  if  they  can  do  aa 
without  a  breach  of  the  peace;  and  even  though  they  nee  eo  mnch  force 
and  violence  as  to  subject  them  to  indictment  at  common  law  for  a 
breach  of  the  peace,  or,  under  the  statute,  for  making  a  forcible  entry, 
they  are  not  liable,  to  an  action  of  trespass,  nor  for  easaaU  and  batteiy* 
nor  for  injury  to  the  trespasser's  structnree  so  removed,  nnleta  they 
used  more  force  than  was  reasonably  necessary  to  accomplish  hia  r^ 
moval  and  that  of  his  structures  and  goods. 

TftispAas.  —  Thx  QassTioK  ofTttls  to  Rial  Estatb  hat  bs  Raisfbd  nt  ah 
Acnov  or  Tbbspabb,  where  the  defendanta  insist  that  they  had  a  rig^t 
to  do  what  they  did,  becanoe  they  were  the  owners  and  entitled  to  tho 
possession  of  the  property,  and  the  plaintifEi  were  trespassers  thoreon. 

Action  of  trespaas  against  the  defendanta  for  wrongfuJly^ 
willfally,  and  maliciously  entering  upon  certain  land  in  aeo 
tion  7,  and  tearing  down  and  removing  a  dweIling*honse  and 
certain  fences  thereon.  The  defense  was,  that  the  defendanta 
were  the  owners  of  the  premises  on  which  the  alleged  tres- 
pass was  committed;  that  they  were  not  in  sectioa  7,  but 
were  part  of  lot  1  of  section  6;  that  the  plaintiff  had  unlaw* 
folly  and  wrongfnlly  entered  thereon,  and  bnilt  SMne  atmo- 
tores  which  interfered  with  the  defendants'  possession,  and 
the  defendants  therefore  removed  the  same.  The  premises 
upon  which  the  trespass  was  alleged  to  have  heen  committed 
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conflisled  c£  aboat  aix  acres  of  laad,  being  the  lootlierly  por- 
tion of  lot  1  of  fractional  section  &  This  lot  1  oonsisted  of  a 
point  of  land  extending  into  Geneva  Lake,  and  the  part  in 
controyersy  would  have  formed  a  portion  of  section  7,  if  any 
BQch  section  had  been  recognized  by  the  United  States  land- 
oflieera.  The  mapsi,  plats,  and  field-notes,  however,  showed 
that  the  tract  of  land  designated  as  lot  1  of  section  6  in  fact 
included  the  premises  in  controversy,  and  extended  as  far 
Boutlierly  aa  the  waters  of  the  lake  named.  There  was  no 
doubt  that,  after  the  plaintiff  had  entered  upon  the  premises 
and  oonamenced  to  erect  a  house  and  other  structures,  the  de- 
fendants early  one  morning  awakened  plaintiff's  workmen  and 
ordered  them  off,  announcing  their  intention  to  immediately 
tear  down  the  house;  that  the  workmen  thereupon  vacated 
the  premises,  taking  away  their  goods,  and  defendants  im- 
mediately removed  the  doors  and  windows  of  and  partially 
destroyed  the  house,  and  tore  up  the  fence  and  a  pier.  The 
trial  court  directed  a  judgment  of  nonsuit;  the  plaintiff  ap- 
pealed. 

/•  F.  Lyon  and  Son^  for  the  appellant. 

John  r.  Fish  and  John  B,  Simmons^  for  the  respondents. 

Cole,  C.  J.  We  think  the  nonsuit  in  this  case  was  clearly 
right  In  granting  the  motion  the  learned  circuit  judge  made 
some  remarks  in  regard  to  the  titie  of  the  premises  in  con- 
troversy which  express  our  views  upon  the  subject  very 
clearly.  The  judge,  in  substance,  said  that  the  patent  origi- 
nally granted  to  Wadsworth  and  Dyer  conveyed  the  whole  of 
this  parcel  of  land,  including  the  piece  or  point  in  dispute, 
to  the  patentees;  tl)at  though  the  patent  describes  the  land 
as  *'  lot  1,  section  6,"  yet  the  map  which  accompanied  the 
patent  showed  that  lot  1  extended  to  Lake  Geneva.  The 
proofs  made,  together  with  the  maps,  surveys,  and  field-notes, 
including  the  records  from  the  general  land-ofHce,  conclu- 
sively establish  the  fact  that  lot  1,  section  6,  included  the 
point,  though  if  the  line  between  sections  6  and  7  were  con- 
tinued, it  would  cut  off  the  point.  But  the  records  themselves 
conclusively  prove  that  the  whole  tract  to  the  lake  passed  by 
the  patent  to  Wadsworth  and  Dyer,  and  the  ownership  thereof 
has  become  vested  in  the  defendants  Fairbank  and  Meatyard 
by  mesne  conveyances. 

There  can  be  no  doubt  but  this  view  is  correct,  and  it  is 
impossibla,  upon  the  evidence,  to  adopt  any  other.    All  the 
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testimony  tends  to  show  that  the  piece  in  dispute  was  in* 
tended  to  be  included,  and  was  in  fact  embraced,  in  the  tract 
which  was  sold  by  the  general  government  to  Wadsworth  and 
Dyer  in  1839;  and  it  would  be  a  waste  of  time  to  attempt  to 
make  more  plain  a  fact  which  is  so  clearly  manifest  from  a 
mere  inspection  of  the  plats  and  public  records  themselvBa. 
Consequently  nothing  could  be  more  appropriate  to  the  eaae 
than  the  language  used  by  the  register  and  receiver  of  the 
Menasha  land-ofGce  on  the  application  of  Mr.  Lyon  to  enter 
this  piece,  —  that  the  field-notes  and  records  in  the  office 
show  that  the  tract  was  included  in  lot  1,  section  6,  both  in 
the  survey  and  the  sale  of  that  lot  This  fiict  we  deem  wo 
clearly  and  exclusively  established  by  all  the  testimony  bear- 
ing upon  the  question  that  we  shall  assume  it  as  a  verity  in 
the  case:  Shufeldt  v.  Spaulding,  87  Wis.  662;  WhUney  v.  IV 
troit  L.  Co.j  78  Wis.  240. 

In  the  answer,  the  defendants  Fairbank  and  Meatyard  jna- 
tify  their  acts  on  the  ground  that  they  owned  and  occupied  the 
disputed  piece,  it  being  a  part  of  lot  1;  and  that  the  plaintiff 
unlawfully  and  wrongfully  entered  upon  the  same,  and  tor* 
tiously  placed  and  built  some  structures  thereon,  which  inter* 
fered  with  their  possession  and  enjoyment  of  the  premises;  and 
that  the  defendants,  without  any  unnecessary  force,  removed 
such  structures  from  their  land.  Now,  the  question  is,  Does 
not  this  show  a  good  justification,  if  the  acts  complained  of 
are  sustained  by  the  proof?  The  defendants  were  the  owners 
of  the  land,  entitled  to  the  possession,  and  in  fiiot  having 
the  possession;  and  they  find  an  intruder  has  entered  upon  it, 
and  wrongfully  erected  a  structure  thereon.  Have  they  not 
the  right,  undet  the  circumstances,  to  remove  the  treepasaer 
and  his  structure,  if  they  could  do  so  without  a  breach  of  the 
peace?  The  proposition  seems  to  us  too  plain  for  argument 
We  cannot  see  how  it  can  with  reason  be  claimed  that  the 
owner  cannot  use  sufiScient  force  to  remove  the  wrong-doer  and 
defend  his  possession  against  a  mere  trespasser,  providing  ne 
breach  of  the  peace  is  committed.  It  is  said  the  owner  should 
resort  to  his  legal  remedy  for  redress;  that  is  to  say,  if  a  man 
leaves  his  residence  with  his  family  for  a  temporary  period, 
and  on  returning  finds  that  some  intruder  has  entmd  on 
his  grounds,  erected  a  shanty  before  his  door,  and  is  living 
there,  the  position  is,  that  such  owner  cannot  order  the  tret- 
passer  away,  and  put  his  shanty  in  the  streets,  with  the  other 
portable  articles,  using  such  force  as  may  be  neceasafy  fv  the 
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purpose,  but  must  bring  an  action  at  law  to  oost  the  in- 
truder. If  there  is  any  authority  to  sustain  soch  an  absurd 
position  we  certainly  decline  to  follow  it  It  is  said  the  law 
will  not  allow  any  one  to  break  the  peace,  and  redress  his 
private  wrongs  by  force.  He  may  use  force  to  defend  his 
lawful  possession,  but  being  dispossessed,  he  has  no  right  to 
recover  possession  by  force  and  by  a  breach  of  the  peace.  But 
if  he  can  remove  the  intruder  and  regain  the  possession  with- 
out the  use  of  such  violence  as  amounts  to  a  breach  of  the 
peace,  can  he  not  do  so? 

In  the  case  at  bar  the  circuit  judge  well  observed  that  the 
first  person  making  an  unlawful  entry  or  trespass  on  the  land 
in  dispute  was  the  plaintiff  himself,  and  it  is  insisted  by  his 
ingenious  and  able  counsel  that  the  defendants  acted  illegally 
in  removing  the  structures  which  had  been  erected,  and  should 
have  waited  for  the  slow  process  of  a  court  of  law.  We  are 
unable  to  concur  in  that  view.  We  adopt  the  remarks  of  Erie, 
C.  J.,  as  employed  by  him  in  Blades  v.  Higgs^  10  Com.  B., 
N.  S.,  720,  where  he  says:  "It  has  been  decided  that  the 
owner  of  land  entitled  to  the  possession  may  enter  thereon 
and  use  force  sufficient  to  remove  a  wrong-doer  therefrom. 
In  respect  of  land,  as  well  aa  chattels,  the  wrong-doers  have 
argued  that  they  ought  to  be  allowed  to  keep  what  they  are 
wrongfully  holding,  and  that  the  owner  cannot  use  force  to 
defend  his  property,  but  must  bring  his  action,  lest  the  peace 
should  be  endangered  if  force  was  justified."  See  Newton  v. 
fTarland,  1  Man.  &  G.  644;  1  Scott  N.  R.  474.  But  in  respect  of 
hnd  that  argument  has  been  overruled  in  Harvey  t.  Brydgee^ 
14  Mees.  &  W.  442.  Parke,  B.,  says:  "Where  a  breach  of 
the  peace  is  committed  by  a  freeholder,  who,  in  order  to  get 
possession  of  his  land,  assaults  a  person  wrongfully  holding 
possession  of  it  against  his  will,  although  the  freeholder  may 
be  responsible  to  the  public  in  the  shape  of  an  indictment  for 
a  forcible  entry,  he  is  not  liable  to  the  other  party.  I  cannot 
see  how  it  is  possible  to  doubt  that  it  is  a  perfectly  good  jus- 
tification to  say  that  the  plaintiff  was  in  possession  of  the  land 
against  the  will  of  the  defendant,  who  was  owner,  and  that  he 
entered  upon  it  accordingly,  even  though  in  so  doing  a  breach 
of  the  peace  was  committed." 

These  remarks  of  the  English  judges,  which  are  in  harmony 
with  the  views  expressed  in  many  cases  in  this  country  cited 
on  the  briefs  of  defendants'  counsel,  folly  dispose  of  the  main 
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contentioa  of  the  plaintiff.  The  answer  waa  amplj  suatained 
by  tbe  proof  in  the  caae^  and  there  waa  no  unneceaBarj  tio- 
lence  uaed  nor  brench  of  tbe  peace  eommitted  in  removii^  the 
plrucluree.  Everything  that  waa  dona  to  remove  theae  Qn« 
lawful  oheiruotioDs  seems  to  have  been  done  aa  quietly  and 
pefioenbly  as  the  calm  aummer  modrning  on  which  it  occurred. 
The  defendants  did  not  enter  and  take  possession  of  their  own 
preikiisea  with  a  strong  hand  and  multitnde  of  pe(q)le,  so  as  to 
oanse  terror  or  alain^  to  any  one.  If  they  had  done  so,  they 
might  have  been  liable  on  information  for  their  criminal  act, 
but  would  not  be  liable  to  the  plaintiff  in  this  action  of  quan 
cfnv^uvn.  Profeaaor  Washburn  aaya  the  law  aa  generally 
adopted  in  the  United  States  '*  may  be  assumed  to  be  rab- 
Ftantinlly  aa  laid  down  by  Baron  Parke.  If  the  owner  of  land 
MTongfulIy  held  by  another  enter  and  expel  Uie  occnpant,  but 
makes  nse  of  no  more  force  tlmn  ia  reasonably  necessary  to 
flccompli&h  this  end,  he  will  not  be  liable  to  an  action  of  tre^ 
pass  quart  dauaum^  nor  for  assault  and  battery,  nor  for  iajmry 
to  the  occupant's  goods,  although,  in  order  to  effect  soch  ex- 
pulsion and  removal,  it  becomes  necessary  to  use  so  much 
force  and  violence  aa  to  subject  him  to  indictment  at  common 
law  for  a  breach  of  the  peace^  or,  under  the  statote,  for  mak« 
iag  forcible  entry":  1  Washburn  on  Real  Property,  6th  ed., 
*397.  Tbe  text  of  the  learned,  author  is  fully  austained  by 
the  cases  referred  to  in  note  L 

But  it  is  said  the  question  of  title  to  real  estate  cannot  be 
raised  and  tried  in  an  action  of  trespass;  but  it  aurely  ia  done 
in  various  ways,  where  the  right  of  title  to  property  ia  put  in 
issue  by  the  plaadinge:  See  W€um€r  v.  Fountain^  28  Wia.  405; 
SfephAnson  v.  Wilson^  37  Wia.  482.  Ordinarily,  actual  posses* 
pion  is  sufficient  to  sustain  the  action  of  trespass  to  real  estate. 
But  here  the  possession  being  in  dispute,  the  parties  saw  fit 
to  put  in  issue  the  title  to  the  land.  The  question  of  title  has 
been  fully  tried,  and  found  to  be  in  the  defendant  Fairbank. 
That  is  sufficient  to  dispose  of  the  case*  It  is  not  necessary 
to  consider  the  law  applicable  to  the  action  of  forcible  entry 
nnd  detainer,  because  this  is  not  such  an  action.  This,  aa  has 
been  e^aid,  is  an  action  quare  cloMtum^  and  the  defendants  re* 
lied  upon  their  legal  title  and  possession  to  justify  their  acta. 
We  perceive  no  reversible  error  in  the  caae^  and  the  judgement 
of  the  circuit  court  is  affirmed. 

The  CouBT.    Judgment  affirmed* 
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QvBixov  ov  Tr!L%  bow  Rajbxd  nr  FdssnaoKT  Acruami  8c6  note  to 
▼.  Oardwetlf  77  Am.  Dee.  562.  At  to  aotiona  in  which  title  to  realty 
bo  nieady  mo  ezteoded  note  to  King  t.  M<ufm^  S9  Am.  Dea  ^sn-A'S^ 
Conpwo  Zpcyo  ▼.  MMeff,  79  Wis.  211,  ante,  p^  706.  In  adioiia  of  trespass, 
dofondMite  may  eet  np  the  plea  of  Ubemm  iatementmm:  Orodoe/t  t.  L^tMbroot, 
5  T.  B.  Hon.  631;  17  Am.  Dec  96;  TrSbiUt  t.  Frame,  7  J.  J.  Marsh.  699;  23 
Am.  Doo.  439;  and  nnder  mch  plea,  records,  papers^  etc.,  bearing  upon  the 
pammonnt  titio  of  either  party  are  admissible:  WUaom  t.  Bibb,  1  Dana,  7; 
26  Am.  Dee.  11& 

TBUPAsa.  ~  Right  or  Owxxb  to  Entkb  upok  bh  La«>:  See  note  to 
Beder  t.  Cardtoell,  77  Am.  Dec.  552;  MoueOer  ▼.  Deaver^  106  K.  0.  494; 
19  Am.  8t  Rep.  640,  and  extended  note  643-617;  SAoret  t.  Brvoh,  81  Ga. 
468;  12  AnL  St.  Rep.  832.  The  owner  of  land  may  ozpel,  with  reason- 
•Ue  foroe^  a  wrongful  occupant,  without  being  liable  to  any  civil  action,  aU 
tbongh  he  may  be  liable  for  breach  of  the  peace  or  foreible  entry:  Sowter  t. 
Codnum,  M  B.  L  119;  61  Am.  Bepi.  864^  and  note  36&-80&  The  owner  of 
land  haa  the  right  to  enter  peaceably  npon  it  aa  against  an  oecnpant  hanriug 
BO  title  or  right  to  possession:  Boberis  ▼.  PreaUm,  106  K.  C.  411. 

Patkitb,  CoNSTRUGTiotf  OT.  —  Patenta  are  subject  to  the  same  rules  of 
construction  aa  apply  to  conveyances  between  indUviduals:  Moore  ▼•  Smaw, 
17  OaL  199;  79  Am.  Deo.  122;  and  in  determining  what  land  is  embraced 
within  the  oaQs  of  a  patent^  reference  may  bo  had  to  the  snnreyor^s  field- 
■otea  and  the  original  plat:  AUaeander  ▼•  Lheiff^  6  Z.  B.  Mob^  169;  17  Am. 
Deo.  60;  Sheppard  w.  WU/ncU,  79  Wis.  16. 


Hay  v.  Wbbbb. 

(79  WiseoNSiv.  H74 

FVBUO  Bmmip  Bat-wivdowb  Pnojioinio  ima^Tha  owb«  of  a  lot 
fhmting  on  a  pnblie  street  cannot  maintain  an  action  against  another 
M-owner  to  prevent  tho  latter  from  oonstructing  bay-windows  project- 
lag  inio  aneh  street,  though  such  windows  may  prerent  persent  en  a 
portion  of  the  sidewalk  from  seeing  tho  front  of  tho  plaintiff  'a  atore,  ami 
persons  in  his  store  from  seeing  other  stores  on  tiie  sama  sidn  of  the 


Action  for  an  injunctioii.  Plaintiff  wmis  the  owner  of  lot  6 
in  block  2,  fronting  on  Main  Street,  in  the  city  of  Osbkoshy 
and  had  thereon  a  two-story  brick  bnilding  fiueb  with  the 
west  line  of  the  street  Adjoining  plaintiff's  lot  on  the  north 
was  lot  4,  of  which  defendant  was  the  owner,  and  on  which 
he  had  erected  a  two-story  brick  building,  the  lower  part  of 
whioh  was  divided  into  three  stores,  and  was  also  flesh  with 
the  west  line  of  the  street  In  front  of  one  of  the  stores  the 
defendant  commenced  the  construction  of  two  projecting  bay- 
windows,  which,  when  constructed,  would  project  into  the 
street  about  eighteen  inches,  and  the  plaintiff  instituted  this 
action  with  a  view  to  enjoining  the  oonstruction  and  mainte- 
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nance  of  such  windows,  claiming  that  they  would  ohstruct 
the  yiew  of  the  plaintiff  from  his  store,  and  would  shut  off  the 
view  from  his  store,  and  would  thereby  lessen  the  value  of  his 
property,  and  be  an  irreparable  damage  to  him.  A  prelimi* 
nary  injunction,  issued  at  an  earlier  stage  of  the  proceedings, 
was  continued  in  force  and  effect  by  the  final  judgment,  and 
from  such  judgment  the  defendant  appealed. 

Finch  and  Barber^  and  F.  Beglingerj  for  the  appellant 
WeUbrod^  7^h<ymp$onf  and  Harshaw^  for  the  respondent 

Cassoday,  J,  Under  the  settled  law  of  this  state,  the  de- 
fendant's ownership  of  the  fee  to  lot  4,  mentioned  in  the  fore- 
going statement,  extended  to  the  center  of  Main  Street.  Such 
title,  however,  was  subject  and  subordinate  to  the  right  of  the 
public  to  use  the  street  for  the  ordinary  purposes  of  travel.  In 
other  words,  the  primary  object  of  a  public  street  or  sidewalk 
in  a  city  is  for  public  travel:  Jochem  v.  Robinson,  66  Wis.  641 ; 
67  Am.  Rep.  298.  It  is  not  to  be  inferred  from  this,  however, 
that  even  the  public  have  the  right  to  require  the  municipal- 
ity or  the  abutting  lot-owner  to  keep  the  entire  space  within 
the  boundaries  of  a  street  open,  free,  and  safe  for  travel,  but 
only  such  portions  as  have  been  used  by  the  public  for  travel: 
Fitzgerald  v.  Berlin^  64  Wis.  203.  When  the  defect  or  ob- 
struction complained  of  is  wholly  outside  of  such  portion  so 
used  by  the  public  for  travel,  and  not  connected  therewith  so 
as  to  endanger  the  safety  of  such  travel,  there  can  be  no  re- 
covery, notwithstanding  the  same  was  within  the  boundary 
lines  of  such  street:  Fitzgeiald  v.  Berlin,  64  Wis.  203;  Elliott 
on  Roads  and  Streets,  455.  It  is  undoubtedly  true,  as  sug- 
gested by  the  learned  authors  cited,  that  cities  have  a  wide 
discretion  in  determining  how  much  of  a  highway  shall  be 
devoted  to  the  use  of  horses  and  vehicles,  and  how  much  shall 
be  given  to  the  sidewalks,  trees,  gutters,  and  the  like:  Eiliott 
on  Roads  and  Streets,  456.  Such  use  is  ordinarily  regulated 
by  municipal  ordinances,  as  it  is  conceded  was  done  in  Osh- 
kosh.  When  such  use  is  so  regulated,  and  the  abutting 
owner  uses  the  same  in  accordance  with  such  regulations,  he 
is  not,  in  the  absence  of  negligence,  liable  for  accidents  re- 
sulting from  such  use;  and  in  such  case  the  burden  of  proof 
is  not  upon  bim  to  show  the  necessity  of  such  use:  Denhy  v. 
Wilier,  59  Wis.  240.  This  court  has  held  that  an  abutting 
lot-owner  may  construct  vaults  or  other  areas  under  the  side- 
walk, with  openings  in  the  walk,  if  this  is  done  in  such  a  man- 


Maji  1881.]  Hay  v.  Wbbeb.  789 

ner  as  not  to  interfere  with  or  endanger  public  travel:  Pap- 
worlh  ▼.  Milwaukee^  64  Wis.  889.  The  same  rule  has  been 
applied  by  other  courts  to  a  structure  over  a  right  of  way: 
SiOUm  T.  QtoU^  42  N.  J.  Bq.  213;  Aihim  v.  B(yrdman,  2  Met. 
467;  87  Am.  Dec,  100;  Gerrish  v.  Shattuch,  132  Mass.  235. 

In  the  case  at  bar  it  is  not  the  public,  nor  a  traveler,  nor  the 
municipality  that  is  complaining  of  the  structure  in  question, 
but  an  adjoining  lot-owner  abutting  upon  the  same  street 
True,  the  complaint  alleges  that  such  bay-windows  would  ob- 
struct travel  upon  the  sidewalk,  but  it  appears  from  the  affi- 
davits, and  is  very  obvious,  that  they  would  not  unreasonably* 
obstmot  such  travel.  Besides,  that  question  is  not  here  in- 
volved. The  plaintiff  makes  no  complaint  of  any  injury  sus- 
tained as  a  traveler.  This  being  so,  he  is  in  no  position  to 
vicariously  redress  such  public  wrongs  by  private  action.  We 
have  recently  held  that,  to  maintain  a  private  action  for  a  pub- 
lic nuisance,  the  injury  sustained  by  the  plaintiff  must  be  such 
as  not  merely  differs  in  degree,  but  in  kind,  from  that  which 
is  sustained  by  the  public:  Zettd  v.  West  Bendy  79  Wis.  316; 
antey  p.  716.  The  reasons  for  the  rule,  and  the  authorities  in 
support  of  it,  are  there  sufficiently  stated.  The  bay-windows 
in  question  were  only  to  extend  out  from  the  defendant's 
building  a  distance  of  eighteen  inches.  They  could  in  no 
way  prevent  access  to  the  plaintifi^s  store.  They  might  pre- 
vent persons  near  the  buildings  on  the  sidewalk  north  of 
them  from  seeing  the  front  of  his  store,  or  persons  at  his 
store  from  seeing  the  stores  north  of  the  bay-windows  on  the 
same  side.  It  is  claimed  that  such  obstruction  of  vision  in- 
terfered with  and  damaged  the  plaintiff's  business.  It  is  dif- 
ficult to  perceive  how  such  obstruction  could  result  in  such 
damage,  but  assuming  that  it  would,  yet  such  damage  would 
be  too  remote  and  speculative  to  constitute  the  basis  of  a  pri- 
vate action  at  law  or  in  equity. 

The  CouBT.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded,  with  direction  to  dissolve  the  in- 
junction, and  for  further  proceedings  according  to  law. 


IifjUHOnoK,  WBUf  WILL  HOT  IssuB.  — The  owner  of  a  lot  fronting  on  a 
pablio  atreet  cannot  maintain  an  action  to  restrain  the  adjoining  lot-owner 
from  maintaining  a  wooden  awning  in  front  of  the  tatter's  premises;  Hctw* 
khu  T.  Sander$t  cited  in  note  to  State  ?.  Berdettci^  38  Ain.  Rep.  128.  An  iu- 
junction  will  not  lie  to  restrain  one  from  making  reasonable  iiuproveincuts 
oo  his  own  land,  with  reasonable  care  and  skill,  on  the  gronnd  of  damage  to 
eomplainanfs  edifice,  if  the  latter  is  not  entitled  to  special  protection. 


740  MoDoiTALD  «•  Skats.  ^  AFucooainy 


tHher  Vj  praorlftfon,  or  by  grsnt  from  oat.  iiukldbg  f§»  ifl^r«v«amts  Xa- 
aols  T.  ffolbrook,  4  Fltige.  169;  25  Am.  Bea  521;  ^N<?«f  v.  RfynoLU^  68 
HL  478;  18  Am.  Rep.  670;  Oallagher  y.  Dodge^  48  Conn.  387;  40  Am.  Repu 
182.  In  Coilmaii  ▼.  Boons,  5  AUen,  308,  81  Am.  Dec.  748.  it  k  decide(i«hat 
tlw  owner  of  Uad  may  mainUtn  an  ftotion  agiinat  tte  adjoinio^  ovraar  tor 
ereetiog  a  bay-wiadoir  to  as  to  extend  over  the  ^atntiff's  laad^  even  thovg h 
the  portion  of  the  land  covered  by  such  bay-window  has  been  laid  onk  and 
If  used  as  a  highway.  In  Bun^m  t.  Kevina,  144  MaaB.  88,  59  Am.  Rep^ 
81y  the  court  decided  that  where  oity  lots  ate  conveyed  with  the  veserv&tioa 
•f  a  paange-way  ftve  feet  wide  in  the  rear,  with  no  ooldet  at  one  and,  far 
tha  pnrpoees  of  aooeas  to  the  main  street^  the  righta  of  abaittara  on  the  pas- 
■igeway  are  not  infringed  by  the  erection  of  iMy-windowa  projactiog  over 
11  Irai  thIrtacB  to  eighteen  inchei^  not  interfering  with  foot-naesaga. 


McDonald  u.  Stat& 

[79  WlSCOKSUI,  60.1 

OBBifiTonovAXi  Law— TwKJB  i»  Jbopabdt.  —  A  statnte  declaring  tiiat 
**  whenever  any  judgment  in  a  criminal  action  shall  be  removed  by  writ 
af  error  to  the  sapreme  conrt,  and  ssch  oonrt  shalY  reverse  said  jndfr- 
mant  becaoae  af  any  defect,  illegality,  or  uregQlhKty  m  the  pvooeed- 
lags  in  snch  ease  sabeeqaent  to  the  reskditian  af  the  aanlicsk  of  the 
Jaiy  therein,  iV  shall  be  competent  for  the  snpvemaaonrt  aitbar  to-pco- 
Bonnce  the  proper  judgment,  or  to  remit  tha  record  to  the  coart  below, 
fai  order  that  snch  conrt  may  pronounce  the  proper  judgment,**  is  not 
anconstitntional,  as  anthorinng  fhe  aaeased'  to  ha  twioa  pat  m  jaopartly 
far  the  sane  offense. 

OuiiiiiAL  Law.  —  Jiopabdt  n  the  aitnatioa  of  a  priaonar  when  a.triai  jaey 
k  impaneled  and  sworn  to  tcy  the  case  upon  a  valid  indictment  or  ia- 
fermation,  and  snch  jury  has  been  charged  with  hiis  deliverance.  To 
pot  him  twice  in  jeopardy,  he  mast  again  be  put  apon  ha  trial,  before  a 
jary  impaneled  and  sworn,  and  charged  with  hia  Asliiroranae. 

OtfMiiTAii  Law  —  TwKii  nr  Jbopari>t.  — Ra-seataaohig  a  priaaosr  as  tbs 
aama  verdict  is  not  putting  him  twice  in  jeopardy  for  tha  aama  offanaok 


Bublee  A.  CoU^  for  plaintifiOi  in  error. 

AUome^Oeneral  and  J.  M.  Claneey^  (mtiitani  affomtfy-^en- 
$ral^  for  defendant  in  error. 

Orton,  J.  The  two  plaintiffs  in  error,  Saaiuel  IfcBomaXd 
and  John  Graham,  were  tried  together  aa  defondanta  on.  an 
information  for  assault  and  robberj,  and  stealing  from  the  per- 
■on,  being  armed,  under  section  4375  of  tbe  Sevised  Staivtes, 
and  the  jury  having  found  them  both  gsHtgp,  the  court  een- 
Itneed  the  said  Samuel  McDonald  to  be  tmprisoned  fn  the 
■tste  prison  at  Waupun  fourteen  years,  and  the  said  John 
Oraham  to  be  imprisoned  in  said  prison  thirteen  years.  The 
ease  of  each  of  said  plaintifib  in  error  baa  been  broogbi  te 
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ilm  eoart  by  writ  of  error,  and  the  seirtence  only  is  assigned 
as  error;  it  being  in  exoess  of  the  punishment  provided  for 
raeh  offense.  The  error  is  apparent  The  statute  above  cited 
provides  only  for  imprisonment  in  the  state  prison  of  not  more 
tban  ten  years,  nor  less  than  three  years. 

The  learned  counsel  of  the  plaintiffs  in  error  demands  in 
iheir  behalf  that  upon  the  reversal  of  «aid  judgments  for  such 
error,  they  be  discharged  from  custody  and  go  hence.  To  this 
end  the  learned  counsel  contends  tiiat  section  2412  of  the 
Revised  Statutes,  requiring  the  prisoners  in  such  case  to  be 
nsenteneed  by  this  court,  or  by  the  circuit  court,  for  the  term 
<d  imprisonment  fixed  by  the  statute  is  unconstitutional  and 
▼oid,  as  authorising  the  plaintiffs  in  error  to  be  twice  put  in 
jeopardy  for  the  same  offense.  That  statute  provides  that 
*^  whenever  any  judgment  in  a  criminal  action  shall  be  re- 
moved by  writ  of  error  to  the  supreme  court,  and  such  court 
shall  reverse  said  judgment  because  of  any  defect,  illegality, 
or  irregularity  in  the  proceedings  in  such  case  subsequent  to 
the  rendition  of  the  verdict  of  the  jury  therein,  it  shall  be 
competent  for  the  supreme  court  either  to  pronounce  the  proper 
judgment,  or  to  remit  the  record  to  the  court  below,  in  order 
that  such  court  may  pronounce  the  proper  judgment." 

The  pronouncing  of  the  proper  judgment  in  this  case  by 
this  court,  or  by  the  court  below,  upon  the  reversal  of  the 
former  judgment,  is  not  putting  the  defendants  the  second 
time  in  jeopardy  for  the  same  offense.  ''Jeopardy"  *Ms  the 
situation  of  a  prisoner  when  a  trial  jury  is  impaneled  and 
•worn  to  try  his  case  upon  a  valid  indictment  (or  informa- 
tion), and  such  jury  has  been  charged  with  his  deliverance  ": 
Bouvier's  Law  IMct.  The  following  cases  are  cited  to  this 
definition:  Stale  ▼.  McKee,  1  Bail.  655;  21  Am.  Dec.  499; 
Weinzorpfiin  ▼.  States  7  Blackf.  191;  Commonwealth  v.  Jeriki^  X 
Gray,  491;  Slate  v.  Burke^  38  Me.  574;  Commonwealth  v,  Caok^ 

8  Serg.  &  R.  586;  9  Am.  Dec.  465;  McFadden  v.  Oommonicerdt^ 
23  Pa.  St.  12;  62  Am.  Dec.  308;  Stale  v.  Roe,  12  Vt.  ^3;  1 
Bishop's  Crin.Iiaw,  sec.  660;  Peoji^e  v.  Goodwin^  18  Johns.  206; 

9  Am.  Dec.  208;  United  States  v.  CKbert^  2  Sum.  60;  United 
Statee  t.  Haakett,  4  Wash.  G.  G.  402.  The  accused  must  be 
pat  on  trial,  and  the  jury  impaneied  juid  sworn,  to  place  him 
in  jeopardy*  To  put  him  twice  in  jeopardy,  he  must  be  again 
put  upon  his  trial,  before  a  jury  impaneled  and  sworn,  and 
eharged  with  his  deliverance:  Commonwealth  v.  Fitzpatrick 
121  Pa.  St.  109;  6  Am.  St  Rep.  757;  HUands  v.  Commonwealth^ 
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111  Pa.  St  1;  66  Am.  Bep.  285;  StaU  t.  Parker,  66  Iowa,  586; 
Whitmore  v.  StaU,  48  Ark.  271;  Adams  v.  SiaUy  99  Tnd,  244. 
Such  is  the  import  of  all  the  cases  in  this  country  that  I  have 
been  able  to  find.  I  do  not  think  that  any  court  has  ever 
held  that  resentencing  a  prisoner  on  the  same  verdict  is  put- 
ting him  in  jeopardy  twice  for  the  same  offense;  for  it  would 
be  contrary  to  the  legal  signification  of  the  term,  and  in  vio- 
lation of  its  accepted  sense  and  meaning. 

The  learned  counsel  presented  an  able  argument,  and  dted 
many  cases  to  show  that  the  said  statute  is  unconstitutional 
for  this  reason,  but  not  one  of  the  cases  had  any  bearing  on 
the  question.  They  were  cases  in  which  it  is  held  that  the 
court  had  no  power,  authority,  or  jurisdiction  to  pronounce 
the  proper  judgment  after  a  reversal  of  an  illegal  judgment, 
and  it  was  because  there  was  no  statute  that  authorized  it 
In  other  states  where  such  a  statute  exists  the  question  has 
never  been  raised,  so  far  as  it  is  known  to  us. 

So  far  the  plaintiffs  in  error  have  not  suffered  any  injury, 
for  the  former  judgment  was  lawful  for  the  term  of  ten  years, 
and  the  excess  of  time  beyond  that  only  is  illegal;  and  they 
will  not,  if  the  proper  judgment  is  entered  nunc  pro  tune,  as  it 
should  be. 

The  Court.  The  judgment  of  the  circuit  court  in  each  of 
the  above  cases  is  reversed,  and  each  cause  is  remanded,  and 
the  record  thereof  remitted,  in  order  that  the  said  circuit 
court  may  in  each  of  said  cases  pronounce  and  enter  the 
proper  judgment  nunc  ,pro  tune.  The  warden  of  the  state 
prison  will  surrender  the  plaintiffs  in  error  to  the  sheriff  of 
the  county  of  Ashland,  who  will  hold  them  in  custody  until 
discharged,  or  their  custody  changed  by  due  course  of  law. 


OamnrAL  Law — Fobmkb  Jiopardt.  — An  aocnaed  !■  not  put  twiot  in 
Jeopardy  by  having  his  caso  remanded  for  a  new  trial  on  account  of  errort 
oconrring  at  the  trial:  Younger  ▼.  8taU^  2  W.  Va.  679;  98  Am.  I>eo.  791. 
•ad  note;  SwteUffe  r.  Stale,  10  Ohio,  469;  61  Am.  Dec.  469,  and  note;  Oatmom 
▼•  People,  127  UL  60;  11  Am.  St.  Bep.  147,  and  note. 

Crimikal  Law  —  What  Constitutks  Formbb  JsoPABiyr.  ~  An  aoen«ed 
If  in  jeopardy  when  he  is  regalarly  charged  with  crime  before  a  tribanal 
properly  organised  and  competent  to  try  him:  Oommonwenhk  r.  FUepalridt, 
121  Pa.  8t  109;  6  Am.  St.  Rep.  767,  and  note.  See  extended  note  to  SiaH 
▼.  MeKee,  21  Am.  Dec  606^608;  MUk  t.  BHUe,  26  Fla.  702;  Ba  parte  FeiUoH, 

nobLiaa. 
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ArwACHatmn  Imttmd  or  P&opxbtt  ot  Stbanoxk — Biasr  ot  thi  Lattkx 
flO  Rbtakb  awd  RcTAiir  PoasnsiON.  —If,  after  a  writ  has  been  leyie<1 
flB  llw  propartj  of  a  straDger  thereto^  be  qnietly  and  peaceably  repm- 
•tnea  Umtelf  of  it^  ho  may  retain  it;  and  the  officer  who  leried  the 
writ  k  not  jnatified  in  vaing  forciblo  meana  to  regain  poMeeaion*  and  if 
1m  doea  m^  ia  liable  to  an  action.  Should  he  wish  to  test  the  right  of 
tho  owner,  his  remedy  is  to  bring  an  action  for  that  purpose. 


F$th0r9^  JeffrtBf  and  Fifield^  for  the  appellant 

Joh%  B.  SimmoM  and  Charle$  8.  French^  for  the  respond* 
mte. 

CoLi,  C.  J.  This  is  an  action  brought  to  recover  damages 
Jbr  the  wrong  of  the  defendants  in  assaulting  the  plaintiff  on 
or  about  the  15th  of  December,  1885|  and  forcibly  ejecting  him 
from  a  railroad  car  while  he  was  unloading  coal  that  be- 
longed to  him.  The  defendants  justify  their  acts  by  answer- 
ing that,  at  the  time,  the  defendant  Harris  R.  Durkee  was  a 
constable,  and  had  a  writ  of  attachment  in  favor  of  the  other 
two  defendants  against  one  Price  and  one  Paul,  and  that  he 
levied  on  the  coal  in  the  car  mentioned  as  the  property  of 
Price  and  Paul  in  good  faith  and  without  malice,  and  exer- 
eised  only  so  much  force  as  was  necessary  for  the  purpose  of 
ejecting  the  plaintiff  from  the  car  where  the  coal  was. 

It  appears  that  the  plaintiff,  shortly  before  the  15th  of  De- 
cember, ordered  a  car  of  coal,  which  he  expected  to  sell  to 
Price.  The  car  arrived  at  Geneva,  consigned  to  him.  Price 
paid  the  freight  on  the  coal,  but  did  not  pay  for  the  coal,  and 
it  was  not  delivered  to  him  by  the  plaintiff.  The  attachment 
was  levied  on  the  coal  in  the  car,  while  the  car  was  standing 
on  the  side-track  of  the  company  at  Geneva,  on  the  15th  of 
December,  as  the  property  of  the  defendants  in  the  attach- 
ment. The  railroad  agent  was  informed  of  the  attachment, 
and  was  asked  by  the  constable  to  seal  the  car  up  and  let  it 
stand  where  it  was  for  him,  temporarily.  The  next  day  the 
plaintiff  notified  the  defendants  that  Price  did  not  own  the 
coal,  but  that  it  belonged  to  him.  On  the  morning  of  the  17th 
of  December  the  plaintiff  went  to  the  freight  depot,  saw  the 
agent  about  the  coal,  and  the  agent  formally  opened  and  de- 
livered the  car  of  coal  to  him.  The  plaintiff  thus  took  quiet 
and  peaceable  possession  of  the  car,  and  was  engaged  in  re* 
moving  the  coal  therefrom,  when  the  constable  arrived  on  the 
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ground,  forbade  bim  from  interfering  witb  tbe  coal,  and  de- 
manded possession  of  tbe  car.  This  being  refused,  he  forcibly 
ejected  the  plaintiff  from  tbe  same,  which  is  the  wrong  eoni- 
plained  of.  These  material  facts  are  clearly  establisbed  by 
tbe  evidence,  and  are  really  not  disputed. 

Tbe  poeeession  of  tbe  coal,  after  the  aeisure  of  tbe  attach- 
meni,  must  be  deemed  to  have  beea  oonctnictivcly  in  the 
constable,  as  be  bad  left  tbe  car,  witb  its  contents,  where  he 
fonnd  it,  tbough  in  charge  of  the  railroad  company.  But  be 
bad  taken  as  eomfdete  pwDOpeion  <if  tbe  eoal  ai  ws»  practi- 
cable, unless  be  removed  ii  from  the  car.  Tbe  constiible  bad 
such  possession  and  special  interest  in  the  coal  by  virtue  of 
hie  levy  that  be  could  have  maintained  an  action  against 
any  one  who  interfered  witb  it,  bad  tbe  coal  been  tbe  prop- 
erty of  tbe  defendants  in  tbe  attachment  It  eeems  to  v» 
there  can  be  no  doubt  as  to  tbe  correctness  of  this  proposi- 
tion. But  tbe  coal  belonged  to  tbe  plaintiff.  It  bad  been 
ordered  by  him,  and  was  consigned  to  him,  and  was  after* 
wards  adjudged  to  be  his  property  in  an  action  brought  to  re- 
cover tbe  value  thereof.  But  after  the  seizure,  as  we  htix^ 
said,  he  acquired  peaceable  possession  of  tbe  coal,  and  held 
Bucb  possession  when  tbe  constable  deprived  bim  of  it  in  a 
forcible  manner. 

The  important  question  in  tbe  case  is  as  to  the  justification 
of  the  ofiScer.  Tbe  other  defendants  were  present  at  tbe  time, 
aiding  and  abetting  bim  in  tbe  execution  of  the  writ.  Tbe 
learned  counsel  for  the  defendants  argues  and  insists  that, 
as  the  officer  was  required  by  his  writ  to  levy  upon  the  coal, 
the  title  to  which  was  in  dispute  or  in  doubt,  and  be  being 
indemnified  therefor,  be  was  in  duty  bound  to  make  the  levy 
and  hold  the  property  nntil  the  question  of  title  was  settled 
or  the  property  otherwise  released;  and  that  an  officer  while 
so  acting  may  not  be  lawfully  interfered  with  or  resisted  by 
the  rightful  owner,  whether  such  owner  be  the  defendant  in 
the  attachment  or  not;  but  that  the  officer  bad  tbe  right  to 
overcome  such  resistance  and  keep  or  regain  possession  by 
the  use  of  such  force  as  might  be  necessary  for  tbe  purpose. 
The  learned  circuit  court  doubtless  adopted  this  view  of  tbe 
law,  as  it  directed  a  verdict  for  the  defendants.  Tbe  counsel 
for  the  plaintiff  insists  that  the  court  erred  in  thus  directing 
the  verdict  for  the  defendants,  because,  be  snys,  it  was  a 
question  of  fact  for  the  jury  to  determine  whether  tbe  de- 
fendants were  acting  in  good  faith  in  seizing  the  coal  as  the 


June,  1891.]  Bbowhell  v.  Durkxs.  745 

property  of  Price  and  Paul,  and  in  taking  it  from  the  pes- 
Bession  of  the  plaintiff;  also  whether  the  defendants  used 
greater  ioree  than  was  necessary  in  qecting  the  plaintiff 
from  file  ear;  and  further,  that  under  the  undisputed  testi- 
mony, fhe  j^ainiiff  was  entitled  to  recover  his  actual  dam- 
agee  far  the  wrongful  act  of  the  defendants  in  ejecting  him 
from  tlie  car.  We  shall  spend  no  time  in  considering  the 
Urai  two  tjuestiona.  Ab  it  is  said  by  the  opposing  counsel,  no 
claim  was  made^on  ibe  irial  that  the  evidence  raised  any 
any  doubts  on  these  points,  and  there  was  no  suggestion  or 
request  made  that  they  should  be  submitted  to  the  jury. 
The  judgment  must  be  reversed,  for  the  reason  which  we  will 
now  proceed  to  state. 

As  we  have  said,  the  important  question  is.  Was  the  oflScer 
justified  or  protected  in  forcibly  taking  possession  of  the  coal 
as  against  the  plaintiff,  who  was  the  real  owner?  The  coun- 
sel for  the  plaintiff  contends  he  was  not  so  justified  or  pro- 
tected. He  says,  notwithstanding  the  absolute  right  of  the 
oGBeer  to  proceed  and  execute  the  writ,  still,  if  he  takes  the 
property  of  the  plaintiff  on  a  process  against  Price  and  Paul, 
he  is  none  the  less  a  trespasser  upon  the  rights  of  the  plain- 
tiff, aTid  if  a  trespasser,  he  acquired  no  property  in  the  thing 
attaciied  as  against  the  real  owner.  The  plaintiff,  he  says, 
may  have  his  action  and  recover  the  value  of  the  property 
taken,  as  was  done  in  this  case;  or  if,  after  the  seizure  on  the 
attachnwnt,  flie  plaintiff  can  peaceably  obtain  the  possession 
of  the  attached  property,  he  may  take  it,  and  thus  subject 
himselfto  an  action  at  the  suitof  theoffieer;  but  that  the  oflicei 
htm  no  right  in  law  to  dispossess  the  owner  by  using  force  fot 
flntft  ^rpose,  and  is  not  protected  in  doing  so.  These  differ 
ent  positions  of  counsel  as  to  the  duty  and  liability  of  an 
officer  attaching  property,  though  diametrically  opposed,  are 
sustflnried  by  high  authority.  There  is  a  serious  conflict  o: 
judicial  opinion  on  the  subject,  and  we  have  to  make  a  choict' 
to  some  extent  between  the  rules  laid  down  in  opposing  de- 
cisions. The  courts  of  Vermont,  New  Hampshire,  and  Ohio 
support  the  contention  of  the  defendants,  while  those  in  Mas- 
sachusetts, New  York,  and  Illinois  sustain  the  plaintiff's 
posffion:  See  State  v.  Downer,  8  Vt.  424;  30  Am.  Dec.  482; 
StaU  V.  Buchanan,  17  Vt.  673;  State  v.  FiJUld,  18  N.  H.  ^4; 
StaU  ▼.  Riehardeon,  88  N.  H.  208;  75  Am.  Dec.  173;  Faris  v. 
Stale,  8  Ohio  St  159.     C<mtra^  ComrMmwealth  v.  Kennard,  8 
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Pick.  133;  Elder  v.  MorrUon,  10  Wend.  128;  25  Am,  Dec. 
6iS;  WentwoHh  v.  People,  5  111.  550- 

Bat  the  rule  which  commends  itself  to  our  judgment  as  the 
most  salutary  and  reasonable  is  to  hold  that  if,  after  seizure 
on  attachment  against  a  third  party,  the  rightful  owner  can 
quietly  and  peaceably  obtain  possession  of  the  property,  he 
may  retain  such  possession,  and  the  officer  will  not  be  justi- 
fied in  using  forcible  means  to  regain  possession.  If  the  offi- 
cer wishes  to  test  the  right  of  the  owner,  h^  should  brfng  an 
action  for  that  purpose. 

The  courts  wliich  adopt  the  Vermont  rule  think  there  are 
strong  grounds  of  public  policy,  where  the  question  of  prop* 
erty  is  doubtful,  that  the  owner  should  resort  to  his  remedy 
at  law  to  settle  the  question  in  the  courts.  There  is,  doubt- 
less, force  in  this  consideration.  Parties  should  not  be  per- 
mitted to  resort  to  force  to  vindicate  their  rights  where 
peaceable  remedies  exist  But  the  question  can  be  as  well 
determined  in  an  action  brought  by  the  officer  as  when  it  ia 
brought  by  the  owner.  The  courts  all  admit  that  due  regard 
should  be  had  to  the  rights  which  the  owner  has  to  his  prop- 
erty, and  that  these  rights  should  be  protected  and  secured  as 
far  as  possible.  Now,  why  should  the  owner  then,  when  he 
has  possession  of  that  which  is  his  own,  be  required  to  give  it 
up  to  an  officer  who  comes  with  a  procesSi  not  against  him, 
but  against  a  third  party  with  whom  he  has  no  connection, 
and  demands  possession?  See  Oilman  t.  WiUiami^  7  Wis. 
329;  76  Am.  Dec.  219. 

We  can  perceive  no  sufficient  reason,  either  founded  in  law 
or  on  public  policy,  for  holding  that  the  owner  of  personal 
property  may  not  insist  upon  his  rights,  and  refuse  to  0ur> 
render  the  same  to  an  officer,  because  the  latter  has  attached 
it  on  a  writ  against  a  third  party.  The  creditor  or  officer  is 
not  without  legal  redress  to  test  the  question  of  title  to  the 
property.  It  is  admitted  that  the  officer  is  a  trespasser  if  be 
seizes  property  not  belonging  to  the  defendant  in  the  attach- 
ment Why  should  his  unlawful  act  be  regarded  with  more 
favor  than  the  rights  of  the  real  owner?  True,  it  is  said  the 
owner  of  property  seized  or  attached  on  a  process  against 
another  has  legal  remedies  by  an  action,  and  therefore  he 
ought  not  to  be  allowed  to  protect  his  goods  with  a  strong 
hand,  for  this  power  may  be  abused  so  as  to  cover  the  prop- 
erty of  the  debtor,  and  the  creditor  may  fail  to  collect  his 
debt.    But,  as  we  have  said,  the  officer  after  a  levy  may  bring 
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ED  action  against  any  one  who  interferes  with  his  possenion, 
and  tbas  settle  all  rights  of  property:  See  MerriU  y.  Miller^ 
13  Vt.  416.  There  is  no  hardship  in  this  rale.  It  is  snrely 
unnecessary  to  allow  the  officer  to  resort  to  force  and  yiolence 
to  regain  possession  of  attached  property,  where  the  law 
affords  him  an  adequate  legal  remedy  to  enforce  his  rights. 
To  allow  him  to  use  force  under  such  circumstances  is  cer- 
tainly not  essential  for  the  protection  of  the  officer,  nor  to 
vindicate  the  authority  of  the  law.  But  the  question  is  so 
folly  considered  and  discussed  in  the  cases  to  which  we  have 
referred,  that  no  further  remarks  upon  the  subject  are  called 
for. 

We  think  the  circuit  court  erred  in  directing  a  Terdict  for 
the  defendants,  and  that  the  judgment  of  the  circuit  court 
must  be  reversed  and  a  new  trial  ordered. 

The  Court,    It  is  so  ordered* 


Thxspass — WBOHOFtJL  JjMTT.  —  Ab  ollloar  making  awroogfol  bryls  a 
feretpMsari  Fonffthe  t.  BUi»^  4  J.  J.  Marafa.  SS8;  20  Am.  I>aa.  SIS;  flWtaiv. 
Taylor,  80  Oa.  508;  Dhon  t.  WhiUtic  Oo.^  128  Pa.  81  397. 

LsvT  BT  OimasR  Madb  ufom  Pbopxbtt  of  a  THixp  Fibmrs.  —  Aa  to 
the  right*  aod  remedies  of  one  whoao  property  haa  been  laried  vpon  by  ao 
oiBoer  ondar  a  writ  iasaed  agwnat  another  pemo,  aee  8iaU  t.  Biehardmmt  SS 
N.  H.  208;  76  Am.  Deo.  173»  and  partioolarlj  note  17S-1S8.  Ooovaie  Pm- 
pfcT.  Cfemcii<ibS8MiaLS66}  II  Aak  81  Rapw  S71^  and 
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she  was  complaining,  as  having  been  produced  by  an  injury, 
without  reference  to  its  cause  or  manner  of  occurrence.  The 
court  did  not  err  in  refusing  to  exclude  the  testimony:  1 
Wharton  on  Evidence,  sec.  263. 

2.  It  is  undoubtedly  the  rule  of  practice  in  this  state,  too  well 
and  long  settled  to  be  departed  from,  that  in  examining  into 
the  character  of  a  witness  sought  to  be  impeached,  the  inquiry 
is  not  limited  to  character  for  truth  and  veracity,  but  may 
extend  to  his  general  moral  character.     Notwithstanding 
such  extension  of  the  rule,  immoral  conduct  in  any  one  par- 
ticulaT)  however  it  may  bear  on  the  question  of  general  char- 
acter, cannot  be  put  in  evidence  for  this  purpose.     By  a  noto- 
rious want  of  chastity,  a  female  will  certainly  obtain  a  bad 
character,  and  her  general  reputation,  if  she  has  acquired 
any,  may  be  given  in  evidence  to  impeach  her,  but  not  the 
particular  and  independent  fact  that  she  is  a  prostitute,  or 
keeps  a  house  of  ill-fame.  The  cause  producing  her  bad  char- 
acter cannot  be  inquired  into,  unless  on  cross-examination: 
Holland  v.  Bame9^  68  Ala.  83;  25  Am.  Bep.  696;  Motes  ▼. 
Batet^  80  Ala.  387.    The  evidence  as  to  the  character  of  the 
house  kept  by  the  witness  sought  to  be  discredited,  and  as  to 
the  orders  of  the  municipal  authorities  in  reference  to  her,  was 
properly  excluded. 

8.  The  first  charge  requested  by  defendant  is  argumenta- 
tive. We  have  repeatedly  declared  that  mere  arguments  on 
specific  parts  of  the  evidence,  which  may  be  properly  ad- 
dressed to  the  jury,  should  not  be  formulated  into  legal  prop- 
ositions, and  announced  to  them  as  such.  There  is  no  error 
in  refusing  charges  of  this  character:  Hussey  v.  StaU^  86  Ala. 
34;  Hawes  v.  Siaie^  88  Ala.  37. 

4.  That  a  party  suing  for  damages  for  an  injury  caused  by 
the  negligence  of  another  has  on  him  the  burden  to  prove 
such  negligence,  and  that  it  was  the  proximate  cause  of  the 
injury,  is  an  elementary  principle.  Necessity  has  modified 
the  rule  in  the  case  of  a  passenger  on  a  railway  train,  but  not 
to  the  extent  of  entire  exemption  from  the  necessity  to  make 
a  prima  facie  case  of  negligence.  Proof  of  mere  injury,  with- 
out more,  does  not  raise  a  presumption  of  negligence  sufBcient 
to  impose  on  the  company  the  burden  to  prove  due  care  on 
its  part.  In  order  to  recover,  it  is  incumbent  on  plaintiff  to 
show  an  accident  from  which  the  injury  resulted,  or  circum- 
stances of  such  character  as  impute  negligence.  Bailway 
companies  are  bound  to  exercise  a  high  degree  of  care  in  pro- 
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Tiding  tracks  and  plants,  locomotives  and  cars,  competent 
and  skillful  employees,  and  all  other  agencies  and  appliances 
required  in  the  safe  transportation  of  passengers  and  freight. 
When  it  is  shown  that  an  accident  happens  which  would  not 
ordinarily  have  happened  if  due  care  and  foresight  had  been 
exercised, — such  as  from  the  derailment  of  the  train,  or  defect 
of  the  track  or  machinery,  or  from  a  collision,  or  from  the 
breakage  <Mr  defective  condition  of  any  of  the  appliances 
employed  in  the  business,  or  the  method  of  their  use, — negli- 
gence may  be  presumed  or  inferred;  proof  of  an  accident  of 
such  nature  or  under  such  circumstances  establishes  a  prima 
facie  case  of  negligence:  Delaware  etc.  R.  R.  Co.  v.  NapheySy  1 
Am.  &  Eng.  R.  R.  Cas.  52-59,  note;  2  Wood's  Railroad  Law, 
1096,  note;  1  Wharton  on  Evidence,  sec.  359.  The  rule  is 
clearly  and  comprehensively  stated  in  Western  Tranaporta" 
tion  Co.  V.  Downer^  11  Wall.  129,  by  Field,  J.:  **A  presumption' 
of  negligence  from  the  simple  occurrence  of  an  accident  sel- 
dom arises,  except  when  the  accident  proceeds  from  an  act  of 
such  a  character  that,  when  due  care  is  taken  in  its  perform- 
ance, no  injury  ordinarily  ensues  from  it  in  similar  cases,  or 
where  it  is  caused  by  the  mismanagement  or  misconstruction 
of  a  thing  over  which  the  defendant  has  immediate  control, 
and  for  the  management  and  construction  of  which  he  is 
responsible.*' 

The  injury  occurred  on  a  street-car  drawn  by  horsen. 
When  plaintiff  proved  that,  on  the  stoppage  of  the  car,  she  at 
once  walked  out  on  the  platform  to  get  off,  and  while  in  the 
act  of  alighting,  the  driver  suddenly  started  the  car  with  a 
jerk,  which  caused  her  to  fall,  whereby  she  was  injured,  she 
established  a  prima  fade  case  of  negligence  in  the  manage- 
ment of  the  car;  the  burden  of  proof,  which  primarily  rested 
on  her  was  uplifted,  and  the  burden  of  disproof  thrown  on 
defendant.  She  was  not  required  to  make,  in  the  first  in- 
stance, othe  rand  further  proof  that  the  car  did  not  stop  long 
enough  to  enable  her  to  get  off  with  safety.  On  the  case 
made  by  the  evidence,  negligence  vel  non  became  a  question 
of  inquiry  by  the  jury  on  the  entire  testimony:  Georgia  Pac. 
Ry  Co.  V.  Hughes,  87  Ala.  610. 

When  the  evidence  is  in  equipoise,  the  verdict  must  be 
against  the  party  on  whom  the  burden  of  proof  primarily 
rested;  but  in  a  civil  case,  a  verdict  may  be  based  upon  a 
prejionderance  of  the  evidence,  if  such  preponderance  is  suffi- 
cient to  satisfy  the  minds  of  the  jury;   Vandeventer  v.  Fordt 
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60  Ala.  610.  It  caa  Beld«m  be  said  tbat  the  iamm  is  aoi  m 
uncertainty  to  Bome  degree  whenever  there  k  a  eonftici  of 
evidence.  The  latter  clause  of  the  eharge  requested  bj  de- 
fendant^  to  the  effect  that  if  all  the  testiiaoajr  in  the  oaao  left 
the  jury  in  uncertainty  aato  whether  the  plaintiff  was  injorcd 
by  the  carelessness  of  defendant's  driver  they  must  find  tar 
the  defendant,  lays  down  the  rule  too  exactingly;  the  jury 
would  probably  have  understood  from  the  iiifitructioQ  that 
they  must  be  clearly  convinced.  The  fourth  and  fifth  oharges 
asked  by  defendant,  as  fran^,  were  calculated  to  mislead 
the  jury  as  to  the  measure  of  proof:  Wilkin$on  v.  Searcy^  76 
Ak.  176;  LAvMn  v.  Kellf,  68  Ala.  192. 
Affirmed.  ^_^ 

Eytobitcb — STATnoEim  to  Phtbiciass.  — In  aetloiit  to  reoorer  for  per^ 
■onal  in jnriaf,  the  mle  oeemo  to  be,  that  a  phytioian  who  attended  the  plain- 
tiff cannot  teetily  at  to  any  statomeiito  made  to  him  in  his  prufeasioiial 
capacity  regarding  the  pfaiin(tiff*e  injiirioe  and  oooditaoo,  nor  with  reference  to 
the  canse  or  manner  of  receiving  eoch  injuries:  Ptuntyh-atua  To.  t.  Mariomt 
123  Ind.  415;  18  Am.  St  Rep.  330;  note  to  Thomptvmr,  M,  17  Am.  St. 
Rep.  565-569;  Brietenmeitter  t.  Supreme  Lodge,  81  Mich.  625;  Cbofey  ▼.  Folt^ 
S6  Mich.  47.  Bat  whencTor  it  is  apparent  that  an  admimion  or  statement 
was  msde  or  informatiaii  given  by  a  patioit  to  kis  phynoiaa,  he  may  taatify 
as  to  snch  declaration  or  iaformation,  if  it  was  not  necessary  to  enable  bun 
to  presenile  as  a  physician  or  act  as  a  surgeon:  Note  to  Thompson  t.  lA,  17 
Am.  8k  Rep.  568,  569.  Where  a  physician  who  has  treated  a  patient  for 
injnriee  is  made  a  witness,  he  may  testify  how  snoh  patient  deecribeil  the 
pain  from  which  he  was  snffertng,  and  may  also  aCate  the  aotions  of  the  pa- 
tient whidi  oanaed  him  to  learn  ol  thn  patient* a  condition:  As&ion  r.  C^v 
iTy  Co.,  78  Mich.  587.  A  physician,  having  examined  an  injnred  person, 
may  testify  as  to  the  character  of  the  broken  limb:  Ooahen  ▼.  Rngkutd^  119 
Ind.  369;  or  he  may  give  his  opinion  of  the  condition  of  the  party,  even 
though  ^Boh  opinion  is  based  partly  upon  the  statements  of  the  patient  him- 
self, deaoiibiag  hia  safierings:  Jone$  v.  CAieo^oale.  Itp  Oe.,  48  Minn.  879L 

WiTNUi^  luFKJLcnuMws  OF — Charaotsb.  — For  the  rales  whinfa  mast 
govern  in  the  impeachment  of  witnesses  on  the  ground  of  character  or  rep- 
utation, see  note  to  Alien  r.  State,  73  Am.  Dec.  771-775;  Bemudkr.  WaggHet, 
IS  Col.  534;  18  Am.  St  Rep.  254,  and  note.  It  is  error  to  rale  that  a  wit 
neas^  who  is  being  eiaoBined  for  the  pnipoee  of  impeaching  another  witness 
oan  only  testify  as  to  what  he  persoeally  knows  of  anch  witaeos'a  fepvtatso^ 
and  not  what  people  generally  say  alK>ni  him:  PeofU  t.  WtkeUr,  89  GaL 
572;  for  the  general  reputation  of  a  person  among  his  neighbors  is  the 
proper  subject  of  inquiry  in  such  oases:  Waddingham  v.  ffukU,  92  Mo.  528. 
The  character  of  a  witness  cannot  be  impeached,  however,  by  showing  that 
hit  neighbova  generally  said  ho  was  gmilty  of  some  particalar  offeoaa:  SUMi§ 
w.  Hamn,  107  N.  G.  810. 

Nbougsnom  —  BuRDSH  QT  Pboof. — Tho  general  rale  ii^  the  burl  en  of 
proving  negligence  as  alleged  in  a  complaint  is  upon  the  plaintifl^  as  aWeged 
in  the  answer,  upon  the  defendant:  Murray  v.  Mianouri  P.  Ety  Co,,  101  Mo. 
286;  80  Am.  Si.  Bep.  601,  and  note.    But  the  occuxrenoe  of  an  aoeident  to 
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«  pMMnger  Is  prkmmJUe  erideiiM  of  nagVgpooe  oa  the  psrk  of  tho  oMtier, 
tlnowing  upon  it  the  onui  of  rebutting  the  presumption  by  proof  that  there 
wes  D«  MgiUgeaoe:  Phibdelphin  ete.  12.  A  Gb  t.  jtmUnom^  72  M^  U9;  20 
Am.  8k  Rep.  483,  and  note  disoneaing  accidents  as  eridenoe  of  negligence, 
flee  aln^  to  the  sameeffeet^  Tartar efig^J^p  CbL.v.  Ti^hrrl9l0i,  VKfTi^Am. 
81  Rep.  316s  Ftimkk  v.  MUmmri  Pat.  My  U.,  102  Ma.  498;  22  Ana.  84.  Rcgi 
781;  Qu{f  eU.  R"y  Co.  t.  Smithy  74  Tex.  276^  LommnUt  etc  ffy  Co.  t.  iToy. 
M  126  Ind.  126;  Qtorgfa  P.  ffy,  Ox  ▼.  Loot^  91  Ak.  48S;  foti,  p.  927* 


Kansas  City»  Mbmphis,  and  Birminqham  Bailroad 

GOMPAJ^Y  V.  SjILTH. 

I^  ALAAAHA,  ail. 

&riDBiTCK  —  AviassitoiLiTr  of  PnorooiunL  —  In>an  action,  to  ceoorer  for  a 
personal  injury,  a  photograph  of  a  trestle  and  a  wrecked  train  of  cars, 
taken  about  two  hours  after  the  accident  occurred,  and  verified  1^  the 
testimony  off  the  photograpbev  aabenig-voerreet  representation  of  the 
loasUlrjr  and  acene,  is adnissihie  iaesodsnoe^  to  aid tha yoxj in  prepsrlgr 
undecatanding  the  case. 

NiOLiasNcx  —  Eyidincb  to  Protb*  —  In  an  action  to  recoTcr  for  personal 
iujory  receiTed  in  a  railroad  accident,  alleged  to  ha^M  been  caused  by  the 
vottea  condition  of  a  trestfe  and  by  tiie  cfverloading  of  an  old-  and  rot- 
tea  oar  witk  gnaoe^  a  witness  who  haa  bandied  sncl  festUteeftirseeeval 
years»  and  haa  testified  tetthe  wisighiof  seeks,  filled  with  it|  nay  also 
testify  to  the  dimensions  of  such  sacksb  as  beanng  on  the  quesiioo  of 
negligence  &i  overioading  the  car. 

mwuonfCB-  Wmr  a  Qaunoir  ton  Jumt.  -  VThen  the  cmnplaiflt  is  an 
aotaus  isffoonded  «■  aegligsnce^  and'  tha  evidance  tsnde  to'sastainf  the 
aUe0rtioa%  tkeqeeslion  of  the  negligenee  of  defendant  and  e£  the  esn- 
trtbntosy  negligenoe  of  plaintiff  is  properlgr  lef^  to  tha  jnry; 

Acmov  tb  r«cocv«c  fbr  peraoirad  ixijuiy  niataiiMd  byplaintafl^ 
J.  W.  Smith,  while  in  discharge  of  biff*  duties  as  brakeman  on 
defendantfg  ncflroMl.  The^accideift  was  eaused  bys  trestle  giv- 
tti|r  ^nqr  oa  a  car  loaded  with  guanin  airuck  it.  The  complaint 
alleged  that  th9aecide»t  wa0  caused  by  the  rotten  condition' of 
the'  fimbemraf  the  trestle,  and  by  the  orerloadiag  of  an  oldv  iDt- 
t«L'  and  woTDrout  car  with  gnano.  At  the  trial  one  Slaton^  tes'' 
tifyingfor  pFaintifiFv  stated  tfhat  h«  '^had  been\tradini|f  in  aMb 
handling  guamo:  for  fiiw  years^  and  bought  a  geod  deal  of  it 
in  ca(r4oad  lots,  and  thatthe  sacks  of  it  were  put  op  in  167  and* 
200  pounds,  so  as  to  make  either  ten  or  twelve  saekv  to  the  ton;'** 
Ht' was  then  asked  to  state  how  long,  how  wide;,  and  how  thick 
>nch  saeba  were^  and  after  stating  their  dimensions^  tbe  qmaa- 
tian  waaobjeoted  to^  and  the  objection  ovecrniiedL  Judgment 
uifo^orof  plaintiff  fbr  twelve  thousand  doUam  DeftndanI 
^n^ealed.    Other  facts  are  stated  in  the^  opinioQ. 

▲h.  St.  Bar.,  Vol.  XXI^  .-48 
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HevfiUf  Wdlk$rf  and  Parterj  for  the  appellant 
Bowman  and  Hanh^  and  6.  R.  Harsh^  for  the  appellee. 

SoMBBViLLS,  J.  1.  The  photograph  of  the  trestle  and  of 
the  wrecked  train  of  care  was  shown  to  have  been  taken 
about  two  boors  after  the  accident  occurred,  and  was  verified 
by  the  testimony  of  the  photographer  as  being  a  correct  rep* 
resentation  of  the  locality  and  scene.  It  was  clearly  admis- 
sible in  evidence,  to  aid  the  jury  in  properly  understanding 
the  case. 

It  is  a  well-understood  rule,  applied  in  every-day  practice 
in  the  courts,  that  diagrams  and  maps  illustrating  the  scene 
of  a  transaction,  and  the  relative  location  of  objects,  if  proved 
to  be  correct,  are  admissible  in  evidence,  in  order  to  enable 
the  jury  to  understand  and  apply  the  proved  facts  to  the  par- 
ticular case:  8  BrickelPs  Digest,  p.  431,  sec.  366.  A  plan, 
picture,  or  other  representation  produced  by  the  art  of  pho- 
tography is  admissible  on  like  principles,  if  verified  as  a  true 
and  accurate  representation.  It  is  in  fact  but  a  scientific 
reproduction  of  a  faC'9imile  of  the  original  object  in  nature, 
by  a  mechanical  art  which  is  every  day  advancing  towards 
perfection.  The  competency  of  such  evidence  was  settled  in 
Luke  V.  Calhoun  Co.,  52  Ala.  115,  approving  a  like  ruling  in 
the  case  of  Udderzook  v.  Commonwealth,  76  Pa.  St  340,  where 
a  photograph  of  a  person  in  life,  shown  to  be  a  correct  pic- 
ture, was  admitted  in  evidence,  for  the  purpose  of  aiding  in 
the  identification  of  a  deceased  person  alleged  to  have  been 
murdered.  The  case  of  Ruloff  v.  People,  45  N.  Y.  213,  sup- 
ports the  same  principle. 

In  the  case  of  Blair  v.  Pelham,  118  Mass.  420,  which  was 
an  action  against  a  town  to  recover  damages  for  injuries 
caused  by  a  defect  in  a  highway,  the  defendant  was  permitted 
to  put  in  evidence  a  photograph  of  the  place  of  the  accident, 
on  its  verification  by  the  photographer  as  a  true  representa- 
tion. So  in  Church  v.  City  of  Milwaukee^  31  Wis.  512,  an 
action  for  damages  resulting  to  a  lot-owner  from  a  change  in 
the  grade  of  a  street,  a  photograph  of  the  premises,  shown  to 
be  correct,  was  admitted,  *'to  aid  the  jury  in  arriving  at  a 
clear  and  accurate  idea  of  the  situation  of  the  premises,  and 
enable  them  to  better  understand  how  they  were  affected  by 
the  change  in  the  grade."  And  Cozzens  v.  Higgins,  83  How. 
Pr.  436,  decided  by  the  New  York  court  of  appeals,  is  to  the 
same  effect.    In  an  action  of  trespass  against  an  adjoining 
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pToprietor  for  the  wrongfa]  act  of  opening  holes  in  the  walls 
of  the  plaintiff's  cellar,  so  as  to  render  it  untenable,  by  pro- 
jecting into  it  heavy  beams,  a  **  photographic  view ''  of  the 
cellar  was  admitted  in  evidence  as  '^  an  appropriate  aid  to 
the  jury  in  applying  the  evidence."  The  case  of  Dyson  ▼. 
New  York  etc.  R.  IL  Co.,  57  Conn.  10,  14  Am.  St  Rep.  82,  is 
another  authority  directly  in  point,  where,  in  an  action  for 
damages  against  a  railroad  company,  a  photographic  view  of 
the  locus  in  qvM  of  the  accident  was  held  to  be  admissible  in 
evidence*  The  same  ruling  precisely  was  made  in  the  case 
of  Archer  v.  New  York  etc.  R.  R.  Co.,  106  N.  Y.  589. 

We  entertain  no  doubt  as  to  the  soundness  of  these  rulingSi 
and  they  fully  support  the  action  of  the  court  in  admitting  in 
evidence  the  photograph  of  the  wrecked  train  and  surround- 
ing locality  in  this  case:  1  Wharton  on  Evidence,  3d  ed.,  sec. 
676;  Ebom  v.  Zimpelman,  26  Am.  Rep.  319-321,  note;  Marey 
y.  Barnes,  16  Gray,  161;  77  Am.  Dec.  405;  Locke  v.  Sioux 
City  R.  R.  Co.,  46  Iowa,  109. 

2,  8.  The  question  propounded  to  the  same  witness  Slaton, 
and  his  answer  to  it,  tended  to  throw  some  light  on  the  plain- 
tiff's contention  that  the  car  containing  the  fertilizer  was  too 
heavily  loaded,  which  was  one  of  the  grounds  of  negligence 
imputed  to  the  defendant  as  the  proximate  cause  of  the  in- 
jury suffered  by  the  plaintiff.  This  evidence  was  therefore 
relevant,  and  its  admission  free  from  error. .  The  objection 
interposed,  moreover,  was  general  and  undefined,  fiiiling  to 
particularize  any  specified  ground,  and  for  this  reason  there 
was  no  error  in  disregarding  it:  Dryer  y.  LewiM^  57  Ala.  661; 
8  BrickeU's  Digest,  p.  443,  sec.  567. 

4.  The  evidence  tended  to  sustain  the  allegations  of  each  of 
the  counts  in  the  complaint  —  the  first  and  the  third  —  upon 
which  the  merits  of  the  case  were  tried  before  the  jury.  And 
under  the  circumstances,  we  are  of  opinion  that  the  questions 
of  negligence  by  the  defendant,  and  of  contributory  negli- 
gence by  the  plaintiff,  were  both  properly  left  to  the  jury; 
LouieviOe  etc.  R.  R.  Co.  v.  Perry,  87  Ala.  892. 

The  objection  taken  to  the  panel  of  jurors  was  olearly  with- 
out merit. 

We  discover  no  error  in  the  record,  and  the  judgment  moit 
be  affirmed.  .. 

Phoiooraphb  — 8vn>sirai.  —  Photographs  art  adaWbto  la  rMnm^  ii 
Mtioiw  for  peraoma  injnriaf,  to  show  the  locality  and  oiroamataiicaa  of  the 
aooidant^  tho  wxook,  or  anything  whioh  might  tend  to  oiplain  m  indioata 
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Ibe  caoM  of  the  injiuy,  provided  the  pholographi  were  takes  vitUm  a 
oient  time  after  the  occurrence:  Bedell  t.  Berkey^  76  Mioh*  436|  15  An.  9k 
Rei^.  S70;  DfBon  t.  New  York  eicB.lt  Ob.,  07  Conn.  9;  14  Aa^  9L  Rapt. 
S2;  er  to  ahow  the  reault  of  oertain  injttriea  iipoK  the  pereoa  ef  the  aajvvad 
par^:  AtberU  t.  New  York  eic  B.  B.  Co.^  118  K.  Y.  77;  Onfl^  ▼.  fafk^ 
83  N.  Y.  464;  38  Am.  Rep.  464,  and  note.  Upon  the  aame  principle^  phote- 
graphs  of  one  alleged  to  have  heen  mnrdered,  or  of  the  place  where  a  nmrder 
ia  alleged  to  have  been  ootnniitted,  are  admisaible  in  evidenoe  In  trials  for 
nnrderi  MaietdU  ▼.  SHUe,  89  Ala.  134;  Keyei  ▼.  SkUe,  1»  Ind.  6S7;  Beopk 
▼.  rUi  125  N.  Y.  136;  FmnkUm  v.  Slaie,  69  Qa.  36;  47  Am.  Rep.  748.  Bnt 
if  the  conditions  have  been  altered  prior  to  the  taking  of  the  photographs, 
they  must  not  be  admitted  aa  evidence:  Verran  t.  Bnirdt  160  Masa.  141. 
So  in  a  contest  of  heirship,  a  photograph  of  the  deceased  taken  manj  jears 
before  should  be  excluded:  In  re  Jeentp,  81  Cal.  408. 

As  to  the  admissibiiity  of  photographs  aa  OTidenoe,  genenlljr,  aee  J5eni  v. 
Zimpclman,  4,1  Tez.  503;  26  An.  Bep.  315^  and  note  313-321;  Ih^  t.  Fm^tk^ 
107  III.  113;  47  Am.  Rep.  431;  Bwwn  v.  M^^rt^poXHaak  L.  Int.  Co.,  65  Ifich. 
306;  8  Am.  St.  Rep.  89i;  WhiU  Sewing-machine  Ch.  v.  OanUm,  12i  Ind.  405; 
19  Am.  St  Rep.  109;  Ayere  v.  Harrie^  77  Tez.  108s  Bmcardr.  MeAnmUi^  77 
Tte.  488;  Hinoard  r.  Bu^eett,  75  TWz.  17L 

NiauBKiioi,  QacsTJCMff  ion  Wioit.  —  NcgUgene^  ••  weD  aa  eentribntoix 
negligence,  is  ordinarily  a  question  of  faol  for  tha  determination  of  Iba  jttjt 
Note  to  Deane  w.  WUminffUmeic  A  B  09.^72  Anu  St^  Rep.  908^  90a 


Georgia  Paoifio  Railway  Ga  v.  UHMBBWOoa 

fm  ALABAMA,  41^1 

OuntBiaoTOKr  NiQUMua(»<— PnofmoDBro  AaM-wmtrnWamtm #» Oait  — 

U  u  negligenoe  ptr  se,  to  be  deolaced  l^^  the  eawi  m  aatter  «f  kw,  fv 
a  passenger  on  a  steam-railway  to  piotiude  hia  ann»  ]iaad»  or  aOiow 
through  or  beyond  the  outer  edge  of  the  window  or  attrCaoe  of  tiie  ear 
while  the  latter  is  in  motion,  and  no  reeoveqr  eon  bo  had  for  on  nijnij 
which  is  proximately  caused  hf  sneh  negligenoe, 
Baiumum^Liauutt  vob  KiauowMni  of  Tmm»  Pabvt  Vrntm  m  G^at. 
—  A  railroad  company  pevmitting  a  third  partjr  to  noa  ito  oan  oa  ili 
spur-track  is  liable  for  his  negligenoe  in  leading  anoli  ean  oo  soar  te 
■udn  traek  as  to  cause  a  eolUsion. 

Action  to  reeovor  for  pexsoQ&l  icjuriei  enflbred  by  plaintiff. 
Underwood,  while  a  paaseoger  oa  defeodant's  railroad.  It 
appeared  that  at  the  place  of  the  aocident  there  waa  a  fl|mr- 
track  owned  by  defendant,  and  that  loaded  eara  an  thia  track 
were  standing  so  near  the  main  track  as  to  scrape  tha  lida  ol 
the  car  in  which  plaintiff  waa  a  paaaenger,  Hia  ana  was 
resting  on  the  edge  of  the  open  window,  and  was  thua  etmek 
and  fractured.  The  spur-track  was  built  on  defendant's  right 
ef  way,  and  tha  oars  thereon  belonged  to  ily  Mit  wete  used  by 
a  third  party  in  transporting  coaL    These  cars  were  poshed 
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bj  defendant's  emplojees  from  the  main  track  to  the  spur, 
where  the  third  party's  servants  took  charge  of  them,  and 
poshed  them  to  the  place  where  they  were  loaded.  These 
loaded  cars  had  been  poshed  so  near  the  main  track  by  the 
third  party's  servants  as  to  cause  the  collision  and  accident 
as  stated.  The  court  charged  that  the  negligence  of  the  ser- 
vants of  such  tliird  party  in  leaving  the  loaded  cars  in  dan- 
gerous proximity  to  the  main  track  was  imputable  to  de- 
fendant Judgment  in  favor  of  plaintiff  for  two  thousand 
five  hundred  dollars,  and  defendant  appealed* 

James  Weathetlyy  tor  the  appellant. 
Smith  imd  Lowe^  for  the  appellee. 

McGlellak,  J.  The  following  authorities  hold  that  it  is 
negligence  per  <e,  and  to  be  so  declared  by  the  courts  as  a 
matter  of  law,  for  a  passenger  on  a  steam-railway  to  protrude 
his  arm,  hand,  or  elbow  through  the  window  of  a  car  while 
in  motion,  and  beyond  the  outer  edge  of  the  window  or  outer 
surface  of  the  car,  and  that  a  recovery  cannot  be  had  for  any 
injury  which,  but  for  such  negligence,  would  not  have  been 
sustained:  Dun  v.  Seaboard  etc.  R.  2J.  Co,^  78  Va.  645;  49 
Am.  Dec.  888;  Pittsburg  etc.  R.  R.  Co.  v.  MeClurg,  66  Pa.  St. 
294;  Morel  v.  Mississippi  Valley  L.  Ins.  Co.^  4  Bush,  536;  Louis* 
ville  etc.  R.  R.  Co.  v.  Siching,  6  Bush,  1;  96  Am.  Dec.  820; 
Barton  V.  St.  Louis  etc.  R.  R.  Co.^  62  Mo.  263;  14  Am.  Rep. 
418;  Indianapolis  R.  R.  Co,  v.  Rutherford,  29  Ind.  82;  92  Am. 
Dec.  836;  Pittsburgh  etc.  R.  R.  Co.  v.  Andrews,  89  Md.  329; 
17  Am.  Rep.  568;  Todd  v.  Old  Colony  etc.  R.  R.  Co.^  8  AlleOi 
18;  80  Am.  Dec.  49;  7  Allen,  207;  83  Am.  Dec.  679;  Holbrook 
▼.  Vtica  etc.  R.  R.  Co.,  12  N.  Y.  236,  244;  64  Am.  Dec.  602. 

Against  this  array  of  adjudged  cases,  and  to  the  converse 
of  the  proposition  stated,  there  is  believed  to  be  in  reality  bot 
one  authority.  That  is  the  case  of  Spencer  v.  MUwauhse  eU^ 
R.  R.  Co.,  17  Wis.  487,  84  Am.  Dec.  758,  which  takes  the  po- 
sition, and  supports  it  with  vigor,  that  it  is  not  negligence  per 
eeforSL  passenger  to  project  his  arm  out  of  the  window  of  the 
car  in  which  he  is  riding.  Another  case  frequently  cited  and 
relied  on  to  support  this  view  is  that  of  Chicago  etc.  R.  R.  (?o» 
V.  Pondrom,  51  111.  833.  The  conclusion  in  that  case,  how« 
ever,  was  rested  on  the  doctrine  of  comparative  negligence, — 
a  doctrine  which,  if  not  peculiar  to  Dh'nois,  certainly  is  not 
lecognized  in  our  jurisprudence,  —  and  while  the  protrusion 
nf  the  passenger's  arm  from  the  window  of  a  moving  car  was 


7S8       GxoBOZA  Paciito  Bhr  Co.  v.  Ujidxbwood.    [Alabama, 

admitted  to  be  negligence,  the  judgment  was  allowed  to  stand, 
because  plaintiff's  negligence  was  held  to  be  less  than  that  of 
the  defendant    In  the  case  of  Ouin  y.  South  Carolina  Ry 
Co.f  29  S.  C.  881,  the  ruling  of  the  supreme  court  of  South 
Carolina,  that  the  inquiry  of  negligence  vd  nan  in  projectiag 
the  arm  from  the  car  window  was  for  the  jury,  proceeded,  it 
seems,  from  a  construction  of  the  constitution  of  that  state, 
under  which,  and  not  from  a  consideration  of  general  princl* 
pies  of  law,  the  court  felt  impelled  to  submit  the  whole  ques- 
tion of  contributory  negligence  to  the  jury,    A  like  conclusion 
was  reached  in  Louisiana  with  respect  to  a  passenger  on  a 
street-railway:  Summen  y.  CrwcerU  City  R.  R.  Co,j  84  La.  Ann. 
189;  44  Am.  Rep.  419.    But  as  Mr.  Bishop  obsenres:  "Steam- 
power  is  more  difficult  of  control  than  horse-power;  so  the 
same  negligent  act  of  the  passenger,  such  as  voluntarily  and 
unnecessarily  riding  on  the  platform  of  the  car,  is  regarded  as 
somewhat  more  recriminatory  in  the  former  than  in  the  lat- 
ter'': Bishop's  Non-Contract  Law,  sec  1116.    And  the  whole 
doctrine  of  this  case,  as  also  the  Wisconsin  case,  tupra^  is  re- 
pudiated by  Mr.  Wood,  in  the  following  language:  '*  But  the 
line  of  reasoning  adopted  in  this  case  fails  to  convince  us  that 
the  doctrine  held  is  either  just  or  proper.    Any  person  pos- 
sessed of  sufficient  intelligence  to  ride  upon  a  street-car  must 
know  that  the  vehicle  in  which  he  is  riding  cannot  turn  from 
the  rails  upon  which  it  runs,  and  is  constantly  passing  other 
vehicles  which  are  liable  to  pass  very  near  to  it,  so  as  to  ren- 
der it  unsafe,  except  with  the  utmost  watchfulness  on  his  part, 
to  allow  any  portion  of  his  body  to  protrude  beyond  the  outer 
surface  of  the  car;  and  it  makes  no  difference  in  this  respect 
that  one  source  of  danger  is  the  company's  own  car  passing 
upon  other  rails  laid  in  the  street To  say  that  a  pas- 
senger may  be  stupidly  negligent,  and  expose  his  person  to 
danger  upon  this  class  of  vehicles,  and  the  company  made 
liable  for  the  consequences  of  his  negligence,  is  the  assertion 
of  a  rule  which  has  no  foundation  in  reason,  and  but  little  in 
authority;  and  it  seems  to  us  that  the  rule  generally  adopted, 
that  such  acts  upon  the  part  of  a  passenger,  either  upon  a 
street  or  steam  car  are  prima  facie  negligent,  is  the  correct 
one":  2  Wood's  Railroad  Law,  1107, 1108. 

The  doctrine  of  the  authorities  cited  first  above  is  similarly 
approved  by  other  text-writers  of  recognised  accuracy  and 
learning.  Thus  it  is  said  in  2  Shearman  and  Redfield  oo 
Negligence,  sec.  619,  that  **  it  is  deemed  contributory  negli- 
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genoe,  within  the  rule,  for  a  paseenger  to  do  any  voluntary  act 
which  unnecessarily  exposes  him  to  risk  of  such  injuries  as 
a  trayeler  is  liable  ta  A  passenger  cannot  therefore  recover 
(at  a  general  rule)  for  an  injury  to  his  arm  or  bead  while 
improperly  projecting  out  of  a  window  of  a  railroad  car  or 
stage.*'  And  Mr.  Beach  states  the  doctrine  as  formulated  in 
PiitAurg  etcILR.  Co.  v.  MeClurg,  56  Pa.  St.  294,  to  the  effect 
that,  as  a  ''general  rule,  a  passenger  who  puts  bis  head  or 
«lbow  or  any  other  part  of  his  body  out  of  the  window  of  the 
car  in  which  he  is  riding  has  no  cause  of  action  against  the 
railroad  company  for  any  injury  that  be  may  sustain  on  that 
account  from  contact  with  outside  obstacles  or  forces.  If  any 
part  of  the  passenger's  body  extends  through  the  open  window, 
beyond  the  place  where  the  sash  would  be  when  the  window 
is  shnt|  it  is  sufficient  to  prevent  a  recovery  of  damages  by 
him."  And  with  respect  to  the  contrary  position  taken  by  the 
anpreme  court  of  Wisconsin,  he  observes:  '*A  consideration-  of 
the  cases  to  be  cited  in  support  of  this  view  will  show  that 
there  is  but  a  slight  basis  for  it,  and  that  the  weight  of  au- 
thority is  decidedly  against  any  such  position*':  Beach  on 
Contributory  Negligence,  164, 166, 167.  Bishop  recognizes  the 
same  doctrine:  Bishop's  Non-Contract  Law,  sec  1107;  and 
Mr.  Wharton,  while  expressing  the  same  doubts  as  to  the  cor- 
rectness of  the  rule  to  the  extent  it  has  gone,  yet,  in  effect, 
admits  that  it  has  the  support  of  the  weight  of  authority: 
Wharton  on  Negligence,  sec.  861. 

This  question  is  an  open  one  in  Alabama.  We  are,  how* 
ever,  satisfied  with  the  rule  as  formulated  and  supported  by 
the  great  number  of  adjudged  cases  and  the  texts  to  which 
we  have  referred.  The  reasons  upon  which  they  base  the  doc- 
trine appear  to  be  eminently  sound.  Windows  are  not  pro- 
vided in  cars  that  passengers  may  project  themselves  through 
or  out  of  them,  but  for  the  admission  of  light  and  air.  They 
are  not  intended  for  occupation,  but  for  use  and  enjoyment 
without  occupation.  No  possible  necessity  of  the  passenger 
can  be  subserved  by  the  prolusion  of  his  person  through  them. 
Neither  his  convenience  nor  comfort  requires  that  he  should 
do  sa  It  may  be^  doubtless  is,  true  that  men  of  ordinary 
prudence  and  care  habitually  lean  upon  or  rest  their  arms 
upon  the  sills  or  windows  by  which  they  ride.  But  this  is  a 
very  different  thing  from  protrusion  beyond  the  outer  edge 
of  the  sills,  and  beyond  the  surface  of  the  ear.  We  cannot 
eoncur  in  the  assumption  of  the  Wisconsin  court  that  pru- 
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dent  nmi  are  haUtaally  ftrren  to  ihtis  projecting  tjhemflelw 
from  the  irindows  of  moving  trainfl.  Judge  TfaomrpfBon,  who 
erinces  an  inclination  to  agree  idtb  that  court,  fails  to  indorse 
IUb  aaeumption  as  to  the  habits  of  pradent  men,  which  is  the 
key-iitone  to  the  position  announced  \>j  it.  He  sajrsr  '**  It  is 
peihax)8  not  too  strong  a  statement,  that  no  person  over  trar* 
filed  on  a  Tailway  train  without  at  some  time  resting  his  arm 
on  the  window-sill  at  least,  if  not  permitting  it  to  pmtiTtde 
aligfatly.  Ck>nduct  which  is  universal  is  necessarily  that  of 
persons  reasonably  prudent**:  Thompson  on  Carriers,  258. 
But  the  conduct  which  is  assumed  by  him  to  be  universal  ia 
that  of  resting  the  arm  on  the  nil,  not  permitting  it  to  pro* 
trade  even  slighlSy  beyond.  The  former,  prudent  men  may 
do;  but  we  cannot  conceive  that  the  latter  is  an  act  which  a 
man  of  reasonable  care  and  prudence  would  ever  voluntarily 
do,  much  less  that  it  is  the  habit  of  such  men  to  so  act  The 
former,  under  ordinary  circumstances,  is  not  negligence.  The 
latter,  according  to  the  overwhelming  preponderance  of  an* 
thority,  based  on  sound  reason  as  we  conceive,  standing  by 
itself,  is  always  negligence  per  m,  which  will  defeat  a  recovety 
for  any  injury  to  which  it  proximately  contributed. 

The  action  of  the  trial  court  as  to  charges  given  and  t»> 
fused  was  not  in  harmony  with  our  views  of  the  law  on  this 
point  The  jury  should  have  been  instructed,  in  substance, 
to  return  a  verdict  for  the  defendant,  if  they  should  find  from 
the  evidence  that,  at  the  time  of  the  accident,  plaintiff's  arm 
or  elbow  was  protruding  tiirough  the  window,  and  beyond 
the  outer  surface  of  the  car,  and  but  for  this  fact  the  injury 
would  not  have  been  suffered. 

The  rulings  of  the  trial  court  as  to  defendant's  liability  fcr 
the  negligence  of  Moore  and  Wells,  or  their  employees,  in  leav- 
ing the  car  on  the  spur-track  in  dangerous  proximity  to  the 
main  line  were  free  from  error:  LouisviUe  etc,  R.  R.  Co,  ▼• 
SicHngs^  5  Bush,  1;  69  Am.  Dec.  820;  RickettB  v.  Birmingham^ 
Street  Ry  Co,,  85  Ala.  600;  Montgomery  Qae  Light  Co.  v.  Jfont* 
gomery  etc,  Rfy  Co.,  86  Ale.  878. 

For  the  error  pointed  out  above,  the  judgment  is  reversed 
and  the  cause  remanded. 


B.4n.aOA1>  COMP&Nin— OOMTRIBUTORT  NaOLTOnfOB  —  PBOTBOSma 

BOW.  --  A  pasMttger  en  %  ndlroMi  ou,  who  xidoi  with  his  elbow  •vt  of  tlM 
window,  18  gailty  of  sooh  negligeDoe  m  will  (roclade  his  maintsmiBg  «■ 
aotion  for  iignriasi  Todd  t.  Old  Cohn^  tie.  R.  B.  Oo.^  ^  AlWn.  18;  SO  Am. 
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Dm.  49,  Mid  Mte.    8m  MmiUmr  w.  WiOtamiU  tie.  Jf^  O^  U  Or.  169;  17 
An.  BL  Bepu  7I7«  anil  boM. 

£•  a  pum^par  hM  bMn  ftdjodged  gniltsr  of  oonteibiiteiy  aegligeiUM  pn- 
^mAing  fadiM^  wImb  ii\J«red  while  ttandiag  on  tha  rear  platiorm  of  • 
freight  taJB  wifhoat  holing  to  anything:  JfoZoom  t.  ISehmond  Oe,  S,  S* 
Ox^  106  H.  C  63;  er  when,  mfter  liaTing  monated  a  merring  car,  he  re- 
■■inei  en  llie  itepe,  tmA  wae  etmok  by  a  etaoding  iMet,  iritb  the  position  af 
wUeb  ba  we  lamUiart  JJkmr.  FrmVbrd  €U.M.lLO^,  142Ail  8t  47;  or 
vhaB  be  waa  in  tha  hag9^(e-oal^  where,  by  the  mlee  of  the  cooipany,  pae- 
•angera  aie  not  permitted  to  be:  Jimef  t.  Chieago  etc  iTy  Co.,  43  Minn.  279; 
V  when  standing  on  uie  fronA  ^atfurn  of  <a  aliMtroari  tn  a  dangerons  poei- 
MOlnHy  to  tha  ralai  «C  6ha  nfliaay  ^oBnpanfi  BtMmmu  ate.  B$a4  w. 

mLUh 


BiBMiKOHAM  Unioh  Bailwat  GoifPAinr  V.  Smith. 

BAinuMiiia— Kaouosiei  ni  Startino  Stxam-oahl  —  Steam-ears  stop- 
ping at  regular  etatione  are  only  reqaired  to  halt  a  sufficient  time  to 
allow  paaaengera  to  alight  liy  the  exercise  of  ordinary  diligenoe  on  their 
part;  and  tiie  eondoetor  in  oharge,  banriog  wailed  a  reaaonaUe  tine,  ia 
not  n^ligant  ta  atartiag  ike  teain  while  a  pesnengsr  ia  in  the  aot  of 
alighting,  or  ia  in  a  dangarona  poaitioa,  union,  in  the  exorcise  of  rea- 
aonable  earob  he  knowa,  or  ought  to  know,  of  such  danger  to  the  pas- 
aengar. 

Hfmmjnmstm  vr  ^TAimiin  HoBaa-OAB. — The  driear  «f  a 
ajgnabd  to  ate^^  ntast  aaeertain  who  and  how  many  <ef 
intend  to  al%ht  at  that  plao%  and  maat  wait  a  sufficient 
length  of  time  to  anablo  them  to  alight  in  safety  by  the  exeroiM  of  rea- 
aonable  diligence,  and  mnift;  in  any  events  bm  and  know  that  no  pas- 
aangw  la  in  "the  mot  of  alighting,  ar is  otherwiM  in  a  peetticn  which 
would  be  rendered  perilous  by  the  motion  of  the  car,  when  be  again 
ptffesitM  notion.  If  he  ibiUannny  of  4heM  roiyeot^  and  injury 
aoita  tfaBafaom,  Ub  employer  ia  liable. 


Acncur  bj  the  jdaintiff,  Hra.  fiimth,  io  reoolrar  tar  par- 
flonal  injtny  rooeivcd  as  ske  jtligfaled  from  one  of  defendant's 
boraeNcare,  ea  which  Am  had  been  lading  ae  a  iMtssenger. 
Jodgment  ia  fa^mr  of  plaintiff  for  one  thnnwnd  daUan^  and 
defendant  appealed, 

HeunUj  Walker^  and  T&rier^  for  {he  aj^Uant. 

\      BUrnii  amd  Oamf^M^  Sat  the  ajyellea 

McOLSLiAir,  J.  The  exeepfiene  Teserred  go  te  the  aclien 
of  Che  trial  oonrt  in  refiietTii^  to  give  ftfe  cfaargee  Mqueeted 
bj  the  defendant  beloir.  Of  these  Hie  firvt,  eeoend,  tad  third 
irere  abstract  We  find  no  evidenee  in  the  reoord  tending  to 
rtsow^that  the  momeift  the  jrfaintiff  started  to  get  off  the 
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ear  was  Bimaltaneoos  witix  the  starting  of  the  car,"  or  ^^  that 
the  car  was  in  motion  when  the  plaintiff  attempted  to  get  off 
the  car'';  and  these  are  the  facts  upon  which  these  charges 
based  defendant's  right  to  a  verdict.  On  the  contrary,  plain- 
tiff's evidence  tended  to  show  that  the  car  was  standing  still 
when  she  attempted  to  get  off,  and  was  started  forward 
**  with  a  jerk  "  when  that  attempt  had  been  so  far  executed, 
as  that  she  was  in  the  act  of  stepping  off,  having  one  foot  on 
the  step,  and  the  other  approaching,  if  it  had  not  touched, 
the  ground;  and  the  evidence  of  defendant  tended  to  show 
that  plaintiff  was  entirely  off  and  free  from  the  car  before  it 
was  again  started. 

The  fourth  and  fifth  charges  requested  by  defendant,  and 
refused,  present  the  real  question  involved  on  this  appeal. 
They  are  as  follows:  ''4.  If  the  car  was  stopped  a  sufficient 
length  of  time  for  the  plaintiff  to  get  off  the  car,  by  the  exer- 
cise of  ordinary  diligence,  then  you  must  find  for  the  defend- 
ant, unless  you  believe  from  the  evidence  that  the  driver 
started  the  car  in  motion  while  the  plaintiff  was  getting  off 
the  car,  and  knew  she  was  getting  off  the  car  when  he  started 
the  car.  6.  If  the  defendant's  car  was  stopped  for  a  reason- 
able length  of  time,  sufficient  to  have  permitted  the  plaintiff 
to  have  gotten  off  safely  by  the  exercise  of  reasonable  dili- 
gence on  her  part,  then  you  must  find  for  the  defendant, 
unless  the  evidence  shows  that  defendant's  car-driver  knew, 
or  had  good  reason  to  know,  that  plaintiff  was  in  the  act  of 
getting  off  the  car,  or  in  a  place  of  dangari  when  lie  started 
the  car." 

The  doctrine  of  these  charges,  certainly  as  formulated  in 
the  last  charge  quoted,  is  thoroughly  well  established  with 
respect  to  the  ordinary  railways  of  the  country:  Baben  v. 
Central  Iowa  R^y  Co.^  78  Iowa,  579;  5  Am.  SL  Rep.  708,  and 
oases  dted;  Strauss  v.  Kansas  City  ste.  R.  R  Co.^  75  Ma  185; 
86  Mo.  421;  GvlfsU.  Ry  Co.  v.  WiUiams,  70  Tex.  159;  Pmn- 
oylvania  R.  R.  Co.  t.  Peters,  116  Pa.  St  206. 

Trains  on  such  railroads  are  run  on  schedules.  They  stop 
only  at  designated  stations,  to  receive  and  discharge  passen- 
gers. The  conductor  knows  in  advance  how  many  passengers 
aie  to  alight  at  a  given  station.  He  may  therefore  determine 
with  soffident  aocunu^  what  would  be  a  reasonable  time  for 
the  train  to  stop  to  enable  passengers  for  that  station  to  alighti 
by  the  ezerdse  of  ordinary  diligence  on  their  part  The  law 
therefore  imposes  on  him  the  duty  of  holding  the  train  foi 
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•adi  reasonably  raffident  time.  It  ia  not  practicable  for 
faim  to  keep  a  watch  apon  all  the  exits  from  a  train  of  cars. 
Not  infrequently  he  has  other  things  to  do  at  stations  where 
his  train  stops.  The  law  therefore  does  not  impose  on  him 
the  duty  of  seeing  and  knowing  that  all  of  the  passengers 
intending  so  to  do  haye  alighted.  Unless  he  knows  or  has 
good  reason  to  believe  to  the  contrary,  he  may  act  upon  the 
presumption  that  passengers  have  availed  themselves  of  the 
ample  time  allowed,  and  gotten  off  the  train.  These  reasons, 
which  support  the  proposition  of  the  fifth  charge  as  to  cross- 
country steam-railways,  do  not  obtain  with  respect  to  a  horse- 
car  railway.  They  have  no  stations,  no  regular  stopping- 
plaoeSi  no  schedules.  The  driver  cannot  know  beforehand 
where  any  passenger  intends  to  alight,  or  how  many  passen- 
gers desire  to  get  off  at  any  place  where  he  is  signaled  to  stop. 
When  he  is  signaled  to  stop,  he  must  then  inforn)  himself  by 
looking  and  seeing  as  to  how  many  of  his  passengers  desire 
and  intend  to  alight.  Without  this  he  can  have  no  concep- 
tion of  the  length  of  time  the  car  should  remain  stationary. 
Having  rendered  his  car  immovable  by  applying  the  brakes, 
he  has  nothing  else  to  do  than  to  see  who  intend  getting  off, 
and  to  know  that  they  are  safely  off  before  the  car  is  again 
atarted.  It  is  entirely  practicable  for  him  to  do  this.  The 
only  exits  are  under  his  immediate  observation,  and  there  is 
no  other  duty  incumbent  on  him  at  the  time  to  divert  his 
attention  from  them  and  the  alighting  passengers. 

Our  opinion  is,  that  it  is  the  duty  of  tlie  driver  of  a  horse* 
ear,  when  signaled  to  stop,  at  least,  to  ascertain  who  and  how 
many  of  his  passengers  intend  to  alight  at  that  place,  to  wait 
a  sufficient  length  of  time  to  enable  them  to  alight  in  safety 
by  the  exercise  of  reasonable  diligence,  and  in  any  event,  to 
see  and  know  that  no  passenger  is  in  the  act  of  alighting,  or 
is  otherwise  in  a  position  which  would  be  rendered  perilous 
by  the  motion  of  the  car,  when  he  again  puts  the  car  in 
motion.  If  he  £eu1  in  any  of  these  respects,  and  injury  results 
from  such  failure,  his  employer  is  liable:  Thompson  on 
Carriers,  443;  Poulin  v.  Broadway  etc.  R.  R.  Co,,  61  N.  Y.  621; 
NiehoU  V.  Sixth  Ave.  R.  R.  Co.,  38  N.  Y.  181;  97  Am.  Dec.  780; 
Ohieago  City  Railway  Co.  v.  Mumford,  97  111.  560.  See  also 
N&rih  Birmingham  eU.  Ry  Co.  y.  Calderwood,  89  Ala.  847;  18 
Am.  St  Rep.  106. 

Charges  4  and  5  were  therefore  properly  refused,  and  the 
judgment  is  affirmed. 


764         Alabama  Great  So.  R.  R.  Oa  «•  Hxlu    {AlaiMnw, 


SfnmrT'MiATLMBAjm — VBauoxm  or  1tavnB.-^1lM  iMiwvf  a 
mat  who,  after  beinf  notifiad  lo  a^p,  ^dbeoks  lua  ^pMd»  «ii(d  aa  i 
abont  to  alight,  starts  the  oar  agaia  with  a  anddan  Jark.  ia  nc^^aot:  AtoMi 
V.  SixA  Ave,  B,  B.  Co,,  38  K.  T.  131;  9(7  Am.  Deo.  780,  and  note;  ^a^iiiia 
ale.  it.  S.  Co.  T.  Randall,  79  Oa.  805;  AUfn  ▼.  OahaUm  ete.  ifif  Ca.,  79*lVz. 
631.  A  paraoa  waa  in  <he  aot  of  |{tfMaug  <ipa»  a  ahawl  uai  whea  Iha  Ajpui 
atarted  tba  aar  aaddenly  lanrard^  and  tha  paaaoA  wm  JD jared.  Xha  mam^mmj 
was  held  liaUa:  B^ppendor/w.  £wok(^  €tk  M.  M.  Ck^  niX.  Y.  l»i  »  Am, 
Rep.  171. 

Railroads — Duty  to  ^assesqsbs  to  Sstop  Rxasoiiablb  Xixs. — ' 
employees  on  a  railroad  train  owe  no  duty  to  a  passenj^er  to  stop  at  m 
longer  than  a  reasonabla  time;  bol  it  is  iMi||figenoa  If  Hiey  alaiti 
that  a  passenger  ia  tiie  aet  of  aUghtiag  waa  in  «  daugawma  paai 
€tc  R'y  Co.  Y.  West,  66  Miss.  310$  PhOadeipkia  tU>  M.  M^Okw. 
72  Md.  619;  20  Am.  St.  Rep.  48%  and  note. 


Alabama  Grbat  Southbbn  R  R  Ga  fi  Hiu^ 

PiBSONAii  SxAimraTioii  ov  IxjintiD  FttBacm.— It  ia  williitt  Un 

oration  of  the  trial  oonrt  ta  order  the  aoxgioal  aiaminatlon  bjazparia^f 
the  person  of  a  plaintiff  seeking  to  reooTar  for  peraonal  injnrj,  altkovgk 
the  defendant  has  no  aUsolnta  right  to  hara  aaoh  order  mada  md 
anted.  The  axercise  of  aaoh  dworatian  will  ba  rafiawad  oa  appeal, 
aorrected  if  abaaed,  but  tba  eraiatnatioa  aboold  ba  ofdarad 
under  the  direction  and  control  of  tha  oeni^  wbanaFor  it  faidjr 
that  justice  requires  the  disoloanra  or  mora  oertain  aaaartainaianft  el 
facta  which  can  only  be  produced  or  fully  elucidated  by  audi 
tion,  and  that  it  may  be  made  witbtmt  dangar  to  fife  or  healUiy  or 
inilietiaa  cl  eeriona  pain;  aad  tha  Mfaaal  of  the  motwis  e 
enmstances  present  a  reaaonabljr  clear  aaae  lor  the  oTaminatioa 
the  rule  atated,  ia  auch  an  abuaa  of  diaoretioa  aa  will  operaia  to 
judgment  in  favor  of  plainti£ 

FntSONAL  fiXAMtKATIOH  OV  PaXTT  iNTITBaDL  —  Ie  OB  OOttoil  to 

parscnal  injory,  wheio  it  eppeara  that  piaiatii(  a  Tonag 
woman,  has  submitted  to  Bereial  peraonal  examinatieBa  hf  bar  plgfj 
eian,  who  states  the  nature,  extent,  and  probable  effiBeta  of  her  iajnriei^ 
but  whose  statement  is  questioned  by  other  phynoiana,  the  dftfandoal 
ia  entitled  to  an  order  that  plaintiff  submit  to  a  personal  eramtnatJoa  h^ 
a  diaiaterested  surgeon,  and  the  rafuaal  to  grant  aadh  erdar  ia 
error,  whan  the  examination  will  set  CDdaager  life  er  haalih. 

Bailkoado  —  NsoLiosircB  —  Ujcsatb  Gonbrtoh  ov  T»agk>  -^ : 
Damaou  are  authorized  from  aa  injury  to  a  passenger  arising 
accident  caused  by  a  broken  nul,  when  the  OTidenee  ahowa  ■& 
condition  of  the  track  at  that  place,  so  long  eontinaed  aa  to 
failure  to  diacorar  and  lemedy  it  graaa  negUgeaoa^  er  eqatfaleaA  to 
recklessness,  wantonneas,  or  intentional  wrong  towarda  Ike  paesa^gv 
on  the  part  of  the  railroad  company. 

XnpsNos  —  Declaration  as  to  Sfksb  or  TaAnr.  —  In  aa  aottoa  to  r» 
cover  for  personal  injury  received  in  a  railroad  aeeident^  tl» 
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tion  of  a  passenger  to  the  oondnctor,  n^da  before  the  eocideat»  tha^  ui 
his  opinioo,  the  "engineer  was  whooping  them  up  pretty  fast  thai 
moruiug,"  ia,  bj  itself,  inaifmiesible  ae  part  of  the  ret  gedm^  or  to  eetab- 
liah  the  rata  of  speed  mM  which  the  train  wae  moTuig. 


Edionrd  Colston^  Samuel  F,  Riee^  and  Denson  and  Woodf  for 

the  appellant. 

Taliaferro  and  Smitkeonj  for  the  appellee. 

McClellan,  J.  This  is  an  action  for  personal  injnriee 
alleged  to  have  been  sustained  by  the  plaintiff  ia  conse- 
quence of  defendant's  negligence,  whereby  a  oar  on  which 
plaintiff  was  being  carried  as  a  passenger  was  derailed  and 
overturned.  The  injuries  chiefly  complained  of^  and  relied 
on  for  the  recovery  which  was  sought  and  had  in  the  court 
below,  are  alleged  to  be  internal,  and  permanent  fai  their 
nature,  and  very  grievous,  painful,  and  dangerous.  Neither 
the  fact  of  their  infliction,  nor  their  extent,  character,  or 
probable  consequences,  were  determinable,  except  by  expert 
examination  of  the  plaintiff's  person  in  a  manner  most  ob- 
jectionable to  a  young  woman  of  delicacy  and  refinement^ 
aa  she  is  shown  to  be.  Such  examination  had  been  several 
times  made  by  her  attending  physician,  who  stood  ready  to 
testify,  and  did  testify  in  her  behalf,  as  to  the  results  of  bis 
investigation.  Prior  to  the  trial,  on  the  day  the  trial  waa 
entered  upon,  and  again  pending  the  trial,  after  the  plaintiff 
and  her  physician,  and  other  ph3'sicianay  had  testified^  the 
defendant  moved  the  court  for  an  order  requiring  plaintiff  to 
submit  to  an  examination  by  a  reputable  and  diainteiested 
physician,  or  phyascians,  to  be  appointed  by,  and  to  oonduot 
the  investigation  under  the  direction  and  control  o^  the 
court,  at  the  cost  of  the  defendant  When  thia  motion  was 
last  made,  plaintiff's  attending  physician.  Dr.  Drennen,  had 
testified  fully  as  to  her  injuries,  and  Doctors  Chew,  Wyman, 
and  Whelan,  who  heard  bis  testimony,  had  been  examined 
in  respect  to  the  injuries  described  by  him,  and  had,  to  m 
greater  or  Ipss  extent,  drawn  his  diagnosis  in  question*  In 
support  of  the  motion,  the  affidavits  of  three  reputable  and 
experienced  physicians  were  put  in  evidence,  to  the  efieet 
that  the  proposed  examination  would  not  be  painful,  er  al  all 
hazardous;  that  the  injuries  described  in  tiie  complaint — 
which  were  the  same  deposed  to  by  Dr.  Drennen — weranol 
of  a  character  ta  produce  such  nervoosness  as  would  render 
the  examination  dangerous  to  the  lifo  or  health  of  the  plain- 
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tiff;  and  that  if  she  was  able  to  attend  the  trial  of  her  case, 
—  which  she  did, — the  plaintiff  could,  without  risk,  sustaio 
the  ordeal  of  the  proposed  investigation.  On  the  otlier  hand, 
two  affidavits  were  offered  against  the  motion.  One  by  Dren* 
nen,  that  the  plaintiff  was  a  delicate  and  refined  female^ 
about  nineteen  years  old,  of  nervous  temperament,  and  had 
been  rendered  exceedingly  nervous  —  even  hysterical  —  by 
the  shock  of  the  accident,  and  the  consequent  ills  which  bad 
since  afflicted  her,  and  that  the  proposed  ezaminatiou  would 
involve  danger  to  her  health,  though  it  appears  from  thia 
affidavit  that  he  himself  had  made  ^*  several  thorough  surgi- 
cal examinations  of  the  plaintiff,"  of  the  kind  proposed, 
without  any  ill  results  therefrom.  The  other  opposing  a£B* 
davit  was  by  one  of  plaintiff's  counsel.  He  deposes  to  her 
age,  delicacy  of  feeling,  nervous  temperament,  low  state  of 
health,  etc.;  to  the  high  standing  of  Drennen  as  a  physician 
and  surgeon,  and  to  the  facts  that  Drennen  had  made  the 
physical  examinations  proposed  by  the  motion,  and  would 
testify  in  regard  thereto  on  the  trial.  On  this  state  of  facti^ 
the  court  severally  and  successively  overruled  the  motion 
each  time  it  was  presented,  and  refused  to  require  the  plain- 
tiff  to  submit  to  a  physical  examination.  The  propriety  of 
this  action  of  the  court  is  one  of  the  leading  questions  pie* 
sented  by  this  appeal. 

The  authorities  are  somewhat  conflicting  on  the  point  thus 
presented.  A  pioneer  case,  declaratory  of  the  power  of  courts 
to  require  the  plaintiffs,  in  actions  of  this  character,  to  submit 
themselves  to  physical  examination  by  experts, — a  case,  too^ 
whici)  is  put  forward  by  the  appellant  as  a  leading  one  in  sup* 
port  of  the  right  which  the  lower  court  denied  it, — is  that  of 
Walsh  V.  Sayre^  52  How.  Pr.  884,  decided  by  the  special  term 
of  the  superior  court  of  New  York.  This  case  was  approved 
by  the  special  term  of  common  pleas  of  New  York,  in  SJuMm 
V.  Van  RensBelaer^  60  How.  Pr.  148,  in  an  obiter  dietumj  though 
an  application  for  an  inspection  of  the  person  was  denied  on 
the  facts  there  presented.  Subsequently  the  question  came 
under  review  in  the  supreme  court  of  that  state,  and  Sayre's 
case  was,  in  effect,  overruled,  and  the  power  of  the  oourts  le 
order  an  inspection  of  a  plaintiff's  person  was  repudiated 
and  denied:*  Roberts  v.  Ogdenaburgh  etc.  R.  R.  Co^ 29 Hun,  154. 
So  that  the  law  may  be  considered  settled  in  the  state  of  New 
York  against  the  exercise  of  this  power  by  the  courts. 

In  Missouri,  the  course  and  history  of  judicial  opinioii  eo 
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the  rabjeot  lias  been  preoieely  the  reverae  of  that  exhibited 
In  New  YotIl  The  rapreme  court  of  Missouri  first  held  that 
^tbe  proposal  to  the  ooort  to  call  in  two  surgeoiis,  and  have 
the  plaintiff  examined,  daring  the  progress  of  the  trial,  as  to 
the  extent  of  her  injories,  is  unknown  to  our  practice  and  to 
the  law,  •  •  •  •  and  the  court  had  no  power  to  enforce  such 
an  order  **:  Loyd  y.  Hannibal  $tc.  R.  R.  Co.,  53  Mo.  609.  After- 
wards this  decision  was  seceded  from,  and  the  doctrine  thor- 
oughly established  in  that  state,  that  the  trial  court  has  the 
power  to  require  the  plaintiff  to  submit  to  surgical  examina- 
tion as  to  the  character  of  the  injuries  complained  of,  but 
that  defendant  has  no  absolute  right  to  demand  an  order  for 
such  investigation,  and  such  examination  is  a  matter  of 
discretion  with  the  court,  the  exercise  of  which  will  not  be 
interfered  with,  unless  manifestly  abused:  Shepard  y.  MissouH 
Pae.  Ry  Co^  85  Mo.  629;  55  Am.  Rep.  390;  SideHm  v.  Wa- 
iHuh  eU.  Ry  Co.,  98  Mo.  400;  8  Am.  St.  Rep.  549;  Owens  v. 
JTansos  City  etc.  R.  R.  Co.,  95  Mo.  169;  6  Am.  St.  Rep.  39.  The 
power  of  courts  to  this  end  is  denied  by  courts  in  Illinois,  in 
a  yery  meager,  unreasoned,  and  unsupported  opinion  of  t!)e 
supreme  court,  in  which  the  subject  is  dismissed  with  the  as* 
sertion  that  **  the  court  had  no  power  to  make  or  enforce  such 
an  order**:  Parker  v.  Enslow,  102  111.  272;  40  Am.  Rep.  588. 
It  is  belieyed  that  no  other  than  the  cases  referred  to  can 
be  found  which  deny  the  power  of  trial  courts  to  require  plain- 
tiffs, in  actions  for  personal  injuries,  to  submit  themselves  to 
surgical  examinations  in  respect  thereto.  Of  these,  one  has 
been  expressly  and  repeatedly  overruled;  another  appears  to 
have  been  decided  without  due  consideration  of  the  question 
and  investigation  of  the  adjudications  upon  it;  and  the  third, 
and  only  other,  alone  remains  as  an  authority  for  the  non- 
existence of  the  power.  On  the  other  hand,  the  Missouri  cases 
9Upra,  and  many  others,  concur  in  the  establishment  of  the 
following  propositions:  1.  That  trial  courts  have  the  power 
to  order  the  surgical  examination  by  experts  of  the  person 
of  a  plaintiff  who  is  seeking  a  recovery  for  physical  injuries; 
2.  That  the  defendant  has  no  absolute  right  to  have  an  order 
made  to  that  end  and  executed,  but  that  the  motion  therefor 
is  addressed  to  the  sound  discretion  of  the  court;  3.  Tli..t  tl;o 
exercise  of  that  discretion  will  be  reviewed  on  Appeal,  and 
corrected  in  case  of  abuse;  4.  That  the  examination  should 
be  ordered  and  had  under  the  direction  and  control  of  the 
court|  whenever  it  fairly  appears  that  the  ends  of  justice  re* 
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quire  the  discloauce  or  mom  tertuA  asftOEtnioaeBi  of  tmbl§ 
wbick  can  only  bo  bfOMgbt  to  light  or  £aUjF  ehicid*li4  by  waA 
aaoxaminatiooyand  that  theexaminaiioii  may  bi^aMkd^ 
out  da&ger  to*  plaintiff 'a  lUe  or  hoflltb,  and  withovb  ibt  i 
fliction  of  aeriouA  pain}  &  That  the  loftiaaL  of  the  motiioa, 
whoro  the  cireuxofitaxicea  preaeni  &  reaaonably  clear  eaae  Car 
the  ezamlnatkia  under  the  rule  last  otated,  ia  soch  an  lAoco 
o£  the  disecetioa  lodged  uk  the  tzial  coort  aa  will  operata  a  w^ 
versal  of  tha  judgment  im  plaintiff'B  &voc:  ThoiApaaB  «a 
Triab,  sec.  869;  Schro^dof  ¥.  CAaM^a €ie.R.ILC^47  Iowa, 
375;  Siauoi  City  eie.  R.  R.  Co.  y.  Finla^^Mu,  1&  Neb.  538;  49 
Am.  Rep.  7M;  Sl%tavt  ¥.  Hawas^  17  Nebw  211;  AuhtM^n  eic 
K  £.  Ca.  v.  Tkul,  Sa  Kan.  466;  44  Am.  lUp.  659;  Miami  eU. 
Co.  v.  Baily,  S7  Ohio  Si.  104;  ImUmaUenal  $ie.  JB*y  Ce.  ¥.  Uw- 
dertaaod,  64  Tex.  463;  HoAfidd  ▼.  £f.  Paul  $U.  R.  JL  Ox,  33 
Minn.  130;  53  Am.  Rep.  14;  Richmond  eU.  R.  R  0$.  t.  Chit- 
dresM^  SA  Qa.  719;  14  Am.  St  Rept  ISO;  Sibley  r.  SmUh,  4A 
Ark.  275;  5S  Am.  Rep;  584;  Wkits  y.  MUwaulm  C%  f'y  Coi, 
61  Wi&  536;  50  Am.  Rep.  154. 

The  doctrine  of  these  authoritiea  baa  beett  fully  leeogaiaed 
lu  Alabama,  in  a  caae  decided  at  the  present  term:  McGuffy. 
StaUf  8&  Ala.  147;  16  Am.  St  Rep.  25;  and  has  quite  reeentlj 
been  acted  upon  by  this  court  in  a  proceeding  for  diiRorcei 
avea  U>  the  extent  of  requiring  both  the  cemiplairaaiit  and  the 
respondent  ta  submit  their  persona,  to  expert  pbyaieal  ex- 
amination: Afkony^inQuSy,SSi  Ala.  291;  18  Am.  &t  Rep.  116. 
See  also  Ammymous^  35  Ala.  226..  Indeed,  the  propriety  el 
a  resort,  to  this  practice  in  divorce  cases,  even  with  reopeal 
to  the  defendant,  hna  been  long  ostabUahed:  Davmbagh  v. 
Davsnbagh^  5  Padge,  554;  S8  Am.  Dec.  443;.  IsRamm  ▼•  Is 
Barron,  85  Yt  365;  NetosU  v.  Nwell^  d  Paige,  25. 

It  is  apparent  from  the  adjudg)ed  eases  that  the  atatememt 
of  the  rule  as  t9  the  revision  of  the  trial  court'a  acstioii  oa  a 
motion  of  this  sort,,  to  the  effect,  liiat  such  aeiioA  wiU  not  be 
interfered  with  unless  it  iavolves  a  manifieot  aJMiaaof  diaere* 
tion,  ia  inapt  and  nusleading.  What  is  leally'meant —  the 
rule  fairly  deduciUe  from  the  opinions — 1%  &&i  if  a  proper 
case  for  granting  the  motioa  is  clearly  made,  and  is  ie6md, 
the  appellate  court,  having  before  it  all  the  facta  involved  ia 
the  determination  of  the  matter  in  the  lower  court,  will  re- 
verse the  judgment  thus  infected  with  error.  An  examiDJtios 
of  those  cases,  which  are  most  emphatic  in  holding  thia  matter 
to  be  in  the  trial  court's  discretion,  free  from  appeUats  inters 
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ference  except  in  the  contingeoej  of  mani&st  abuse,  deoooa- 
etrates  the  sound  aess  of  the  conetructiou  we  have  placed  on 
them.    The  Missouri  oases,  for  example,  while  affirmiog  the 
broad  doctrine  of  non-interference,  except  where  discretion 
faae  been  maniiesily  abueed,  in  eaeh  instance  give  reasons 
not  reversing  nisi  priud  action,  which  show  that  that  action, 
upon  the  strictest  rules  of  appellate  inquiry,  was  free  from 
error.    Thus  the  reasons  given  in  Shepard's  case  was,  that 
"  the  order  asked  by  the  defendant  was  unreasonable,  in  that 
it  asked  that  this  lady  should  submit  to  personal  examina* 
lion,  not  by  one  skilled  surgeon^but  by  at  least  three;  •  •  •  • 
and  this,  when  she  had  once  submitted  to  such  an  examina- 
lion  by  Dr.  Jackson,  and  again  offered  to  submit  to  an  exami* 
nation  by  an  eminent  and  reputable  surgeon  and  physician 
of  the  city  of  St.  Louis,  where  the  cause  was  pending;  but 
this  did  not  satisfy  the  defendant,  who  proposed  to  summon 
a  number  of  physicians  and  surgeons  to  participate  in  the 
examination  ^:  Shepard  v.  Misaauri  Pac.  -B'y  Co.,  86  Mo.  634; 
^5  Am.  Rep.  390.    The  refusal  of  the  motion  in  the  case  of 
Oweiia  V.  Kamas  City  etc.  E*y  Co^  95  Ma  169«  6  Am.  St  Rep. 
39^  was  based  on  the  ground  that  without  such  examination 
there  was  abundant  evidence  as  to  the  nature,  cause,  and  ex- 
tent of  the  injuries  complained  of;  in  other  words,  the  appel- 
late court  could  see  tbat  a  proper  case  had  not  been  made  for 
fbe  examination,  in  that  no  neoessity  for  it  was  shown,  and 
the  ends  oif  justice  could  be  met  without  it.    The  facts  in 
Sidclum  V.  WaJbaah  etc.  Ry  Co^  93  Mo.  400,  3  Am.  St  Rep. 
549,  were  strikingly  like  those  arising  on  the  motion  in  the 
present  case,  so  far  as  testimony  adduced  by  plaintiff  is  con- 
•cerned.    The  application  was  made  before  the  trial  was  en- 
tered upon,  and  refused  *'  for  the  time  being."    The  supreme 
<;ourt  say:  *'The  action  of  the  trial  court  upon  said  motion,  as 
we  bave  seen^  was  merely  a  refusal  to  grant  the  same  for  the 
time  being,  and  as  defendant  did  not  again  renew  its  applica- 
tion for  £uch  order  at  any  other  stage  of  the  proceeding,  the 
cowri  may  have  well  concluded  that«  after  hearing  the  said  evi- 
dence in  the  cause  introduced  by  plaintiff^  including  that  of 
T>T,  Bane,  which  we  have  given  in  substance  [and  which  was 
of  muc1i  the  same  character  as  that  given  by  Dr.  Drennen  in 
the  case  at  bar],  defendant  did  not  deem  it  necessary  to  re* 
new  its  motion,  or  to  insist  thereon,  but  had  abandoned  the 
same.''    The  clear  and  necessary  implication  is,  that  had  the 
motion  been  renewed  on  a  state  of  faots  precisdy  those  in* 
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volved  here,  omitting  the  affidavits  and  evidence  of  the  phj- 
fiicians  called  by  the  defendant,  its  refusal  would  have  been 
an  error  requiring  the  reversal  of  the  judgment 

What  we  have  said  applies  also  to  the  other  cases  cited^ 
except  that  of  Sibley  y.  Smith,  46  Ark.  275,  55  Am.  Rep.  584, 
which  states  the  rule  as  deduced  from  the  adjudged  cases  to 
be,  "that  where  the  plaintiff  in  an  action  for  personal  injuriee 
alleges  that  they  are  of  a  permanent  nature,  the  defendant 
is  entitled,  as  a  matter  of  right,  to  have  the  opinion  of  a 
surgeon  upon  his  condition,  —  an  opinion  based  upon  personal 
examination.  In  refusing  to  order  the  examination,  as  it 
may  do  when  the  evidence  of  experts  is  already  abimdanti 
the  circuit  court  must  exercise  a  sound  discretion,  and  iti 
action  is  subject  to  review  in  ^ase  of  abuse.''  And  the  jndg* 
ment  below  was  reversed  and  the  cause  remanded,  really  on 
the  ground  that  a  proper  case  had  been  made  for  the  exercise 
of  the  court's  discretion  favorably  to  the  application  for  an 
examination,  and  its  refusal  to  so  order  was  therefore  a  rever- 
Bible  error. 

Guided  by  the  rule  deducible  from  these  authorities,  rather 
than  by  the  expressions  used  when  they  attempt  a  formula* 
tion  of  it,  we  shall  consider  whether  the  defendant  dearly 
presented  a  case  upon  which  the  lower *court  should  have 
ordered  the  examination  moved  for.  We  are  satisfied  from 
the  evidence  which  was  before  the  court  when  the  last  appli* 
cation  was  made 'that  such  an  examination  would  not  have 
involved  any  ill  consequences  to  the  plaintiff.  She  had  sub- 
mitted to  be  so  examined  several  times  by  Dr.  Drennen  BtMy^ 
and  even  without  pain.  The  fact  that  she  was  of  a  nenrons 
temperament  or  in  a  nervous  condition  involved  no  tenable 
objection,  especially  in  view  of  the  opium  habit  which  ahe 
had  contracted,  and  which  could,  without  hurt  to  her,  have 
been  utilized  to  allay  nervousness.  Her  delicacy  and  refine- 
ment of  feeling,  though,  of  course,  entitling  her  to  the  most 
considerate  and  tender  treatment  consistent  with  the  rights 
of  others,  cannot  be  permitted  to  stand  between  the  defendant 
and  a  legitimate  defense  against  her  claim  of  a  large  sum  of 
money.  When  it  becomes  a  question  of  possible  violence  to 
the  refined  and  delicate  feelings  of  the  plaintiff  on  the  one 
hand,  and  possible  injustice  to  the  defendant  on  the  other, 
the  law  cannot  hesitate;  justice  must  be  done.  Was  it  ee» 
sential  to  the  ends  of  justice  that  plaintiff  should  submit  te 
this  examination?     We  think  it  was.     It  is  true  that  Dr* 
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Drarnen  had  made  the  ezaminaiioii,  and  had  fdlly  deposed 
to  the  ixguriea  oomplained  ot  Bat  he  was  the  plaintiff's 
physioian  and  her  witness.  His  sympathies  were  natorally 
with  her,  operating  a  bias  in  her  fitvori  even  without  eon- 
sciousness  of  it  od  his  part  Moreoveri  as  we  have  said,  liis 
conclasions  and  opinions  from  the  premises  he  testified  to 
did  not  meet  the  approval  or  ooncurrenoe  of  the  several  other 
reputable  surgeons  and  physicians  who  were  examined  as  to 
their  conclusions  from  the  fiicts  stated  by  him.  A  serious 
doubt  was  thus  raised  as  to  what  were  the  real  facts  in  re- 
spect to  the  injuries.  To  a  satisfactory  solution  of  that 
doubt  the  examination  moved  for  was  essentiaL  The  result 
of  such  examination  by  skilled  and  disinterested  surgeons^ 
under  the  directions  of  the  courii  would  necessarily  have  been 
either  to  put  the  plaintiff's  claim  in  this  regard  on  impreg- 
nable groundi  or  to  have  destroyed  it  altogether;  and  in  either 
case  there  would  have  been  an  unquestioned  assuranoe  that 
justice  had  been  donCi — an  assurance  which  finds  no  secure  an- 
chorage in  the  present  record.  Our  opinion  is,  that  the  oourt 
erred  in  overruling  defendant's  motion  for  the  examination. 

We  shall  notice  briefly  only  such  other  assignments  of 
error  as  are  insisted  on  in  argument 

We  discover  no  error  in  the  rulings  of  the  trial  court  on 
the  question  of  punitive  damages.  There  was  evidence  in  the 
case  tending  to  show  that  the  cross-ties,  or  a  considerable 
portion  of  them,  under  the  track  at  the  point  of  the  derail- 
ment of  the  car  in  which  plaintiff  was  riding — the  wreck 
being  the  result  of  a  broken  rail  —  were  ^'unsoundi''  ^de- 
cayed,'' *' rotten";  that  the  rail  which  broke  was  an  ^ old 
rail,''  as  were  others  along  there;  and  that  the  defendant 
company  was  *' constantly  repairing  that  old  track  with  old 
rails."  With  the  weight  or  sufficiency  of  this  evidence  we 
have  nothing  to  da  Whether  or  not  its  tendencies  were  en- 
tirely rebutted  by  other  testimony  is  also  beyond  our  inquiry. 
Those  were  questions  for  the  jury.  We  are  satisfied  that  it 
tended  to  show  a  condition  of  Che  track,  not  to  know  and 
remedy  which  was  such  gross  negUgenoe  on  the  part  of  the 
company  as  implied  recklessness  and  wantonness,  such  indil^ 
ference  to  the  probable  consequences  of  its  continued  u8e,saoli 
disregard  of  the  safety  of  passengers  being  transported  over 
it,  as  is  the  equivalent  of  intentional  wrong,  or  a  wiUingnen 
to  inflict  the  injuries  complained  o£  And  if  the  jury  toand 
the  facts  to  be  in  accordance  with  this  tendency  of  the  teatt* 
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monj,  thfijy  vera  Jtatborixed  to  ratnra  a  TonUet  fcr  «: 

It  hAB  been  manj  iimee  fttkd  by  tlufl«eiui  iki4  Um 
of  ilie  lover  court  to  graat  a  neir  trial  is  aot  nfiaable. 

Tke  declamtion  of  Alien  t9  the  <H>adiictor,  made  bejaro  Chi 
acddeni,  iudicatu^  AlleaVi  o;puik)B  that  the  ''^agiiiaer  was 
uLoopdi^  them  vp  prattf  fast  that  iBorniog,''  vaa,  ui  cmr 
opiuioii,  iuad^aifisible:  Lais  Erie  ttc.R^y  Co,  ¥.  Zt^fin§gr^  10 
m.  App.  252;  if4»UZtf  stc  R.  R.  Cs.  y.  .^d^cra/IC,  48  Ala.  1& 
Facts  may  poeeiblj  be  adduced  oo  another  trial  viiick  will 
legal  lie  this  erideace;  but  they  do  not  ejdat  ki  tUe  record. 

We  dlBcover  no  error  ia  the  ether  laattare  aqged  m  mx^gor 

lUiVQiaei.  and  demanded. 

PsitsoK,  ICxAMiKATTOir  0T«  BT  ExpvRTS.  —  A  Wile,  wilng  her  hnsbuid  for 
imvoe  «B  MoeooBt  of  tfaa  fUmomial  viae  of  Int  pexts,  TenAeiiDg  eeonnl  iatafw 
asaree  inpMuUe,  nmit wibiBitte  en  Himmwatiottqf  fcer  f  wem,  t>A#w^i> 
Um  LhttU  Jiee  «et  with  hers  .<lJMi|yMMi%  ^  Ala.  30ilj  A8  Am.  SL  JU^  IML 
It  iH  in  the  eoued  diecretioe  of  the  court  wiietber  or  Aoito  ellow  apesMUMl 
pxaTntnafcion  of  a  plaintiff  in  an  action  for  peraonalinloriea:  Sidehtmv,  Wabtuk 
etr.  ffffCo.,^  Mo.  4ei>;  S  Am.  Bt  Itep.  649,  and  exteaded  noU,  A  plaintiS 
■lay  ha  oawufmOsd  to  aobiBtt  3nb  ^noo  to  a  maeuaable  '•gamiwrtMia  Ipy  aor- 
gttuna,  in  order  to  ascertain  the  uiteuial  lMa.laJiiiM;  jUmiil  XoHoq^  JOffaA 
225;  J7  Am.St.JLep.a5i^And  notei;  OulftU.  1^0  Ck,  ▼.  AToslaB^  78TQX,a21. 

ILailroads — LiABiLiTT  poa  Defbcxb  jx  JUud«ii». — Axaahtmd  omb- 
pany  permitting  ita  road-bed  to  become  defeotire  ii  efaargeable  with  nesg- 
figence,  and  respmiBiVIe  in  damages  for  injuries  eansed  thorny:  Taylor  cfb 
tfV  Ok  ir.  Tmyhr,  19  1)bz.  101;  «3  Am.  9t  Re^  XM^  «bA  Bote;  M^Fmw. 
Vmimfmfg  t^  £.  Ji.  Co.,  42  Lbu  Amu  90;  Bmdmf  m.  ArfhiUfCb.,  ai  &  a 
soil;  raB«£^  iT^  jOi.  T.  JUbiM%  75  Tas.  i£fl|;  Jteaiaf^  Jt6.i;k  k.  W^ 
jMr,  25  Fla.  39&. 
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KiooTiABLi  iT^aTRUMBirTa  — SnpuLATioir  a  KoTB  voa  OORB  Of  Ooif- 

xacTTON  —  Ururt.  ~  A  atipnlation  in  a  notsb  by  wtiidh  the 

to  pay  all  oeeta  for  eofleotingH,  mot  lees  than  tea 

(M^  «k  tuBtuix^«  iairiadas  mm.  attarasy^a 

raader  Ihe  jitfte  aanriniia. 
CoffTs  I?«CLUDi  Attorkrt's  Fxr.  —  The  term  '*  eoate  "  dsnotea  la  fls  I^gel 

sense  not  only  tbe  expenses  incurred  T>y  reaaon  of  lieing  a  party  te 

legal  pi-ouoedings,  bat  «)oo  the  eiisfgea  which  an 

juuaaur  fram  ftos  dieufe  lor  iiia  piofiosaianal 
JOmcMM — CiurrAAar  co  Pat  AxrcauarVi  Faa  — 

imsotiable  attoraey's  lee,  whioh  the  payee  of  a  aote  would  liava  4o  f^ 

if  forced  to  collect  it  by  anit^  in  additifltt  to  legal  letigsal» 

laiidet  Hn  note  innnoua. 
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Moujitjoy  and  Tomlinsoriy  for  the  appellants. 
A.  T.  London,  for  the  appellee. 

Clopton,  J.  A  demurrer  was  interposed  to  so  much  of  the 
bill  as  seeks  to  enforce  the  collection  of  solicitor's  fees  under 
the  following  stipulation,  contained  in  the  note  upon  which 
the  Mil  is  founded:  '^It  is  further  agreed  that  the  under- 
signed [makers]  shall  pay  all  costs  for  collecting  the  above, 
not  less  than  ten  per  cent,  on  failure  to  pay  at  maturity." 
The  special  grounds  of  demurrer  are,  that  the  term  '*  costs  for 
collecting "  does  not  include  solicitor's  fees  for  bringing  the 
suit,  and  if  it  does,  that  the  contract  is  usurious.  In  practice, 
costs  and  fees  are  different  in  their  nature;  costs  being  an 
allowance  to  a  party  for  expenses  incurred  in  prosecuting  or 
defending  a  suit;  and  fees  being  compensation  to  an  officer  for 
services  rendered  in  the  progress  of  a  cause:  Tillman  y.  Wood, 
.68  Ala.  578.  In  common  parlance,  the  compensation  paid 
an  attorney  is  denominated  a  fee,  in  contradistinction  to  the 
costs  incident  to  the  judgment;  but  in  its  legal  sense,  the 
term  *^ costs"  denotes  not  only  the  expenses  incurred  by 
reason  of  being  a  party  to  legal  proceedings,  but  also  the 
charges  which  an  attorney  is  entitled  to  recover  from  his 
client  as  remuneration  for  his  professional  services:  Rapalje 
and  Lawrence's  Law  Diet.  It  is  manifest  that  the  parties 
meant  that  the  term  ''  costs  for  collecting,"  as  used  in  the 
note,  should  be  understood  in  its  broadest  signification;  other- 
wise the  stipulation  would  have  no  effect,  for  without  it 
defendants  would  be  liable  to  the  costs  incident  to  the  decree. 
We  therefore  construe  the  term  as  having  been  intended  to 
include  the  compensation  which  the  payee  of  the  note  might 
have  to  pay  an  attorney  for  bringing  a  suit  to  ^iSoroe  its  coU 
lectioB. 

It  is  well  settled  by  our  decisions  that  an  agreement  to 
pay  the  reasonable  attorney's  fees  which  the  payee  of  a  note 
would  have  to  pay  if  forced  to  collect  by  suit,  in  addition  to 
the  legal  interest,  does  not  render  the  contract  usurious.  De- 
fendants contend  that  the  terms  of  the  agreement  to  pay  all 
costs  for  collecting,  not  less  than  ten  per  cent,  without  refer- 
ence to  the  reasonableness  of  the  charges,  makes  the  contract 
usurious.  In  Munter  v.  Z/tnn,  61  Ala.  494,  the  agreement  was  to 
pay,  if  it  became  necessary  to  institute  legal  proceedings  to  re- 
cover the  amount  of  the  notes,  the  fee  of  the  attorney  employed, 
^  such  fee  to  be  ten  per  cent  of  the  amount  sued  for  and  re- 
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covered,''  —  an  unconditional  agreement  to  pay  ten  per  cenL 
It  was  held  that  this  stipulation  does  not  constitute  the  con- 
tract usurious,  but  that  the  creditor  could  recover  only  a 
reasonable  fee,  though  he  stipulated  for  a  larger  sum  or  per 
cent.  In  Wood  v.  Winship,  83  Ala.  424,  8  Am.  St.  Rep.  754, 
the  note  obligated  the  maker  to  pay  principal,  interest,  and 
ten  per  cent  attorney's  fees.  It  was  ruled  that  the  note  was 
sufficient  to  support  a  judgment  by  default  for  the  entire 
amount  due,  including  attorney's  fees,  without  the  intervene 
tion  of  a  jury.  These  decisions  show  that  an  agreement  to 
ten  per  cent  of  the  amount  recovered,  in  addition  to  the  legal 
interest,  is  not  itself  usurious.  The  amount  stipulated  must 
be  reasonable,  or  at  least  not  obviously  excessive;  for  no  form 
which  may  be  given  to  the  contract — no  device  —  can  evade 
the  statute  against  usury,  if  the  intent  appears,  oris  shown,  to 
secure  a  profit  in  addition  to  the  legal  interest  and  the  reim- 
bursement of  the  creditor  of  the  expenses  which  he  may  incur 
in  collecting  the  note.  The  chancellor  referred  to  the  regis- 
ter the  ascertainment  of  what  was  a  reasonable  attorney's  fee, 
and  he  reported  that  ten  per  cent  was  reasonable.  The  proof 
fully  sustains  his  report.  There  is  not  only  no  evidence  tend* 
ing  to  show  a  purpose  to  take  usury,  but  the  proof  overcomes 
the  defense. 

Affirmed.  

Bills  and  Nom — Costs —  AnoRNir'a  Fua  --A  ■tipQlation  in  a  note 
for  costs  inoladas  attorney's  fees  M  weU  m  oonrl  oosts:  Montyamerf  ▼. 
CroMiJiVHiU,  90  Ala.  663,  pofii,  p.  892,  Bat  aoe  DOt«  to  JBIar.  Knox,  88  An. 
Dec.  182,  where  it  is  said  that  *' expenses "  or  "  costs "  does  not  include 

eonnsel  fees. 

Btllr  and  Notbs  —  UauBT  ^  AnORNsr's  Fssa. — The  stipnlattoii  In  a 
promissory  note  to  the  effset  tliat  upon  the  faflnre  of  the  maker  to  pay  it 
when  it  becomes  dee  he  will  pay  **  all  attorney's  hm,  and  other  oosts  and 
eharges  incurred  in  its  ooUeotioii»'*  does  not  render  tba  oon^raot  vsnrionsi 
BUUngsU^  r.  De€m»  11  Ind.  SSL 
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Waldrop  v.  Feibdmaic. 

[90  Alabama,  167.] 

BffoRTGAGBS — IiDiiT  lOB  BsDSicFTioN  —  Laohis.  —  A  sait  by  fha  mortgagor 
against  the  mortgagee  in  poasesaion,  to  redeem  and  for  an  aooonnting,  ta 
not  barred  nntil  the  expiration  of  ten  years  from  the  time  of  taking 
poesessioD;  and  until  the  expiration  of  anoh  time,  no  question  of  laches, 
delay,  or  acqniescenoe  can  arise  against  the  mortgagor. 

ExioxTTioN  Prkmaturklt  Issued  —  Collatxral  Attack.  — An  execution 
prematurely  issued  on  a  valid  judgment  is  irregular  and  voidable,  but 
not  Toid;  and  although  it  may  be  set  aside  in  a  direct  proceeding,  a  sale 
nnder  it  cannot  be  ooUaterally  impeached. 

SzsounoNS— Lbyt  aitxb  Ritubn  Dat.  —  A  Justioe's  oxeontion  cannot 
properly  be  lened  after  the  expiration  of  the  latest  return  day  allowed 
by  law,  whether  it  specifies  a  return  day  or  not.  A  levy  after  the  expi- 
ration of  such  day  is  void,  and  an  order  of  sale^  and  aale  founded  on  it^ 
are  also  void. 

Hargrove  and  Van  de  Oraaffy  for  the  appellants. 
Wood  and  Woody  for  the  appellee. 

McClellan,  J.  The  present  bill  is  exhibited  to  redeem  a 
tract  of  land  from  mortgagees  in  possession.  By  appropriate 
allegations,  it  anticipates  a  defense  resting  on  the  acquisition 
of  an  independent  title  by  purchase  at  a  sale  made  under  a 
venditioni  exponas.  The  order  of  sale  was  made  by  the  circuit 
court  of  Tuskaloosa,  on  a  judgment  rendered  by  a  justice  of 
the  peace  against  complainants'  ancestor,  an  execution  issued 
thereon,  a  levy  thereof  on  the  land  sought  to  be  redeemed, 
and  a  return  of  all  the  papers  into  the  circuit  court.  The  in- 
firmity in  respondents'  title  under  these  proceedings,  which  is 
relied  on  in  reply  to  the  anticipated  defense,  results  from  the 
facts,  which  are  shown  by  the  exhibits  to  the  bill,  that  the 
execution  was  issued  by  the  justice  before  the  lapse  of  five 
days  after  the  judgment,  and  was  levied  by  the  sheriff  after 
the  lapse  of  sixty  days  from  the  date  of  its  issuance,  and  also 
from  the  date  at  which  it  could  have  been  regularly  issued, 
that  being  the  longest  period  which  the  statute  allows  between 
the  issuance  and  return  day  of  such  writs:  Code,  sec.  8345. 
Demurrers  were  interposed  to  the  bill,  setting  up  that  it 
showed,  —  1.  That  respondents  acquired  a  good  legal  title 
through  the  sheriff's  sale;  2.  That  they  acquired  a  good  equi- 
table title  at  said  sale;  3.  That  the  complainants  "  are  guilty 
of  such  laches  as  to  defeat  any  equity  of  the  bill;  and  4.  That 
complainants  are  estopped  by  reason  of  the  acquiescence  of 
their  ancestor  for  years  in  the  ownership  and  possession  of 
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defendants.''   Each  of  these  derourrers  was  sustained,  and  this 
appeal  is  prosecuted  from  the  decree  in  that  behalf. 

The  ten  years  within  which  a  mortgagor  may  re<ieem  from 
his  mortgagees  in  possession  not  having  elapsed  in  this  case,  as 
is  manifest  from  the  averments  of  the  bill,  we  are  unable  to 
see  what  relevancy  the  inquiries  as  to  laches,  delay,  acquies- 
cence for  years,  etc.,  raised  by  the  demurrer,  can  have  to  any- 
material  issue  presented  by  the  record.  It  seems  clear  that 
if  the  sale  under  the  order  of  the  circuit  court  was  merely 
irregular,  and  hence  voidable  only,  it  cannot  be  drawn  in 
question  upon  a  collateral  attack,  such  as  this  bill  attentpts, 
however  promptly  made,  and  whether  made  by  the  heir  or 
ancestor;  and  on  the  other  hand,  if  that  sale  was  void,  —  not 
merel}"  irregular,  and  voidable  only  on  direct  assault, — we 
apprehend  that  no  delay,  laches,  or  acquiescence  short  of  ten 
years  in  duration  would  operate  to  defeat  the  right  of  redemp- 
tion now  asserted  by  complainants.  Counsel  on  either  side 
recognize  the  immateriality  of  these  inquiries,  and  address 
themselves  mainly  to  the  question  of  the  validity  of  the  sale; 
and  that  question  alone,  we  think,  need  be  decided. 

The  judgment  against  complainants'  ancestor  was  rendered 
by  the  justice  on  the  twenty-sixth  day  of  January,  1878.  Exe- 
cution was  issued  January  29,  1878.  The  levy  was  made  on 
April  10,  1878,  —  seventy-one  days  after  the  teste  of  the  writ, 
and  sixty-eight  days  after  the  writ  mighl  have  regularlj 
issued. 

Upon  these  facts  two  contentions  are  predicated  by  the  ap- 
pellants: 1.  That  the  sale  was  void,  because  the  execution 
was  issued  before  the  lapse  of  five  days  after  judgment,  as 
required  by  the  present  and  former  statute  on  the  subject. 
We  cannot  admit  the  soundness  of  the  position.  On  the  con- 
trary, we  conceive  it  to  be  well  settled  that  the  fact  that  an 
execution  —  the  judgment  being  a  valid  one — is  issued  at  or 
within  a  time  during  which  the  statute  says  it  shall  not  issue 
does  nob  render  the  writ  void,  but  is  an  irregularity  merely, 
which  may  be  remedied  in  a  direct  proceeding  seasonably 
instituted,  but  which  avails  nothing  in  aid  of  a  collateral 
impeachment  of  the  proceedings  under  it,  such  as  is  here 
attempted:  Sandlin  v.  Anderson,  76  Ala.  408;  Leonard  y. 
Brewer,  86  Ala.  890;  Street  v.  Tutmler,  68  Ala.  107;  Carwn 
V.  Walker  J 16  Mo.  68;  Freeman  on  Executions,  sec.  25. 

The  other  position  taken  by  the  appellants  is,  that  the  ex^ 
eution  was  levied  after  the  return  day  fixed  by  the  statute. 
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The  Iav  thoD  in  force  was  the  same  as  the  present  statute,  as 
to  the  limit  of  time  within  which  the  execution  from  justices^ 
courto  Bhould  be  made  reiumable:  Code  1876,  eecs.  8627, 364& 
And  we  apprehend  that  if  ihete  sboaid  be  an  mnissaoii  to 
bare  the  return  day  expressed  in  the  free  of  the  writ,  it  would 
be  held  to  be  returnable  on  the  last  day  to  which  the  justice* 
in  his  disoretiony  might  have  made  it  run;  the  principle  in- 
voiced in  soeb  a  contiugency  being  the  same  ae  arisee  wksa 
a  day  beyond  the  eztremesi  Emits  of  diseretioo,  or  a  day 
which  is  past,  is  specified,  and  holda  the  officer  to  the  duty  of 
execution  and  return  within  the  statutory  period,  regardless 
of  tike  language  of  the  writ:  Buft^pUs  ▼.  Walker, »  Ala.  726; 
Wcffffrd  ▼.  JtofrtiMen,  7  Ala.  489;  Freeman  en  Bxecutioos,  sea 
44.  But  whether  any  day  or  a  proper  day  be  specified  or  not, 
the  writ  in  no  case  can  be  kept  alive  in  the  hands  of  the  offi- 
cer after  the  latest  date  at  which  the  atatnte  requires  it  to  be 
returned.  The  writ  in  this  case,  whatever  time  waa  expressed 
on  its  £aee  as  the  return  day,  or  whether  any  time  was  so  ex- 
pressed,  —  and  the  record  does  not  enlighten  us  on  this  point, — 
could  not  be  levied  after  the  lapse  of  sixty  days  from  the  29th 
of  January,  1878^  and  the  levy  which  was  in  fact  made  on 
April  10, 1878v  beyond  the  latest  possible  return  day,  was  ab- 
solutely void:  Morgan  v.  Ramaey^  15  Ala.  190;  Smith  t. 
Mundy,  18  Ala.  182;  52  Am.  Dec.  221;  Freeman  on  Bxeen- 
tions,  sec.  106;  Fanners^  Bank  v.  Retd^  3  Ala.  299;  Borden  t. 
MaKinnie,  15  Am.  Deo.  522,  note;  Barnard  y.  SUvem^  2  Aiken, 
429;  1«  Am.  Dee.  784^ 

Tlie  levy  upon  which  the  order  of  sale  made  by  the  eiroait 
court  was  predicated  being  void,  that  court  was  without  juris- 
diction, its  order  was  likewise  void,  and  the  sale  and  convey- 
ance by  the  sheriff  to  defendants'  grantors  passed  no  title  into 
them:  Jones  v.  Qallowayy  56  Ala.  46. 

The  demurrers  which  set  up  that  title  in  bar  of  the  relief 
sought  by  oomplainants  should  have  been  overruled. 

The  decree  of  the  efaaneery  eourt  is  reversed,  and  a  decree 
will  be  here  entered  overruling  all  the  demnrrars  sustained 
below. 

Reversed  and  remanded. 


Wbuh  a  Moarajfloa  mrv  RsBSsia— Alto 
s  ImmImom  mU  tlw  aMrtsHor  wmf  red— m  within  th»  piciod  Hasd  bj 
rtit^K  whi<l^  la  AfksM— and  Minnte»4>>  i»  ii»  ywtfs  Weed  t.  fftllwirf, » 
▲vk.  M;  CtOkrttr  w.  BnmeUe,  87  Mian.  71.  BiU  whtt*  iiMM  hM  b—n  s 
defeofciTa  foreclosure,  no  foreclorare,  or  a  foreeloMue  aak  blading  npno  the 
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party  seeking  to  redeem,  the  period  within  which  redemption  may  be  aoagU 
against  the  mortgagee  in  possession,  or  against  the  one  who  claima  under  tlM 
defective  foredoenre  proceedings,  mnst  be  compnted  by  »  d]fFei«nt  mle.  Im 
Oalifomia,  the  action  to  redeem  may  be  inetitated  at  any  time  nftar  tfa»« 
obligation  becomes  dne,  and  before  foredoenre^  regardless  of  the  nuiniiig  fli 
the  statute  of  limitations  against  the  principal  obligation,  nnlese  thie 
ga^ee  has  preyionaly  acquired  a  title  to  the  premises  by  fire  years' 
adyersely:  HctU  r,  AmoU,  80  CaX.  d4A,  In  Indiana,  the  period  for  redomptioa 
is  fifteen  years:  Barr  t.  VtuiabUne,  120  Ind.  690;  in  Minneeotai  tm  jwum 
Bogtr9  V.  BenkM^  39  Minn.  39;  12  Am.  St  Rep.  618.  In  New  Hampehiro^ 
a  mortgagor,  by  permitting  the  mortgagee  to  hold  possession  of  the  mort- 
gaged premises  for  twenty  years  without  an  aooounttng,  losee  his  right  to 
redeem:  Clarh  v.  doughy  65  N.  H.  43.  In  Alabama,  a  mortgagor  may  redeem 
within  a  reasonable  time  from  the  mortgagee,  who  has  pnrohamd  at  hie  own 
sale  under  a  power  in  the  mortgage  without  the  mortgagor's  Bssmiti  JfeCUl 
V.  i/(uA,  89  Ala.  487;  18  Am.  St  Rep.  145,  and  note;  TkmoM  t.  Jotm,  84 
Ala.  302. 

Limitation  of  Actions — Laohbb. — An  action  institated  within  tlw  period 
of  limitation  prescribed  by  the  statute  oannot  be  defeated  by  the  dofenaa  of 
Uches:  Hightower  y.  ThornUm,  8  Ga.  486;  52  Am.  Deo.  412. 

BxsounoNs  pRBMATURKLT  InuxD,  BfTaoT  ov.— Where  a  Valid  Jadgmfloi 

exists,  an  ezecntion  may  pn^erly  iasne  thereon,  although  the  jodgmoact 
not  actually  been  entered  of  record:  Weighlep  ▼.  Maiton,  125  IlL  64;  8 
St  Rep.  335;  FanttUne  v,  Hudson,  93  Ma  62;  8  Am.  St  Rep.  515.  An 
cntion  prematurely  issued  on  an  existing  judgment^  though  erroneous  fa  sot 
void,  and  cannot  be  attacked  ooUaterallyx  Siewtri  v.  Atodfaer,  18  8etg:  4 IL 
199;  15  Am.  Deo.  689,  and  note;  Scribmer  r.  WhUektr.  8  N.  H.  aSf  S8  Aa 
Djc  708. 

Executions— Lbtt  ajtbb  Rit0rn  Dat.— An  oiBoer  aaonot  hold  an 
execution  until  after  the  expiration  of  the  return  day,  and  maka  a  TaBd  faivy 
thereunder;  such  execution  becomes  /aaetof  qffleh,  oonfers  do  aatfcority 
whatever,  and  an  attempted  levy  and  sale  by  Tirtne  of  it  are  anllitfaas  JWI 
V.  Ooohe,  19  Or.  455;  20  Am.  St  Rep.  886;  JHaom  ▼.  IfUte  Stmk^  Mmtk.  Ok 
128  Pa.  St  397;  15  Am.  St  Rep.  688;  Osftom  ▼.  OiMd,  88  Ibira»  IOi|  88 
Am.  Deo.  413^  and  note;  Hargraoe  t.  /Varod*  1  DL  40It  IS  Am.  Oaoi 
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Oo-TBir ANcr -- PABTino V  <-- Aoooirirnii^--.  PABTI1& --.  Whoa,  ofl»  Ifaa 
ing  of  a  bill  for  partition,  and  for  an  aooonatiag  for  mbIo  aad 
between  tenants  in  common,  one  of  them  dios^  no  aooooat  mm  bo  had 
against  his  estate,  unless  his  personal  repreeentativo  fa  mado  a  pari^ 
bnt  the  claim  for  an  aooonnting  may  bo  abandoned^  aad  parttHoa  ha^ 
without  making  his  exeoutor  or  adnunistrator  a  perfey* 

Oo-ravANcnr— AoQuiamoN  ov  Tax  Titlb  bt  ChnnnrAMf^— Aoa-tamalh 
poBsemion  under  an  agreement  expressly  binding  him  to  paj  Ifaa  tami 
in  consideration  of  oooupaney  without  tho  payment  of  laai  oammi  \^ 
allowing  the  land  to  be  sold  for  unpaid  taxes  and  rodoomi 
acquire  any  title  as  against  his  oo-tenanti.  Tho  tax  tMo 
inarm  to  the  benefit  of  thorn  alL 
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Oo-TxvAifCT.—PoiiaRASB  OF  Tax  TiTLi  sgunst  the  oommoB  property  hj 
one  co-tenant  xnnres  to  tbe  Ijenefit  of  all  the  oo-tenantib  The  purchaser 
thereunder  can  claim  no  henefit,  except  aa  a  basil  to  oompel  the  remain- 
ing co-tenants  to  reimburse  him  for  their  pro  rata  share  of  the  common 
burden  on  the  land. 

Co-te:yanct — Purchass  of  Tax  Titlb  bt  TsNAirr  zh  Possission  —  Par- 
TrriON  TO  Prevknt  Adversv  Possersion. — When  a  oo- tenant  in  pos- 
session of  the  common  property,  under  an  express  agreement  binding 
him  to  pay  the  rent,  allows  the  land  to  be  sold  for  unpaid  taxes,  aod 
beoomes  the  purchaser  by  redeeming  therefrom,  the  other  co-tenants 
may  repudiate  the  contract,  and  by  partition  proceedings  prevent  the 
adverse  occupancy  under  the  tax  title  from  maturing  into  a  perfect  title 
by  adverse  possession. 

Oa-TBNAivcnr'~  PARTinoir  —  Equity  JuBisDionoir.— Jurisdiction  to  partition 
lands  among  co-tenants  is  an  independent  head  of  equity  jurisdictiou, 
and  when  the  statute  is  merely  declaratory  of  such  jurisdiction,  it  will 
be  exercised  by  a  court  of  equity  on  its  own  established  principles,  and 
with  the  use  of  its  own  better  and  more  flexible  modes  of  procedure, 
unembarrassed  by  the  procrustean  rules  which  eramp  the  statutory 
jurisdiction  of  oourts  of  law, 

Oo-TXNA5cnr  —  Pabtitioii.  —  Two  tenants  in  common  may  unite  in  a  bill  for 
partition  against  a  third  co-tenant,  and  may  jointly  elect  to  consider 
their  several  moieties  as  one  moiety,  and  to  have  it  set  apart  to  them  as 
one  undivided  fractional  share  of  the  whole. 

Cd-TKHANor — Right  to  Pabtition. —  Every  co-tenant  is  entitled  to  de- 
mand partition,  though  it  may  be  inconvenient,  injurious,  or  even 
ruinous  to  one  or  more  of  the  pojrties  in  interest. 

Co-TsiTAVor  —  PABTTnoN  —  iMFBOYBMEim. — Equity  will,  if  possible,  when 
making  partition  among  co-tenants,  give  the  benefit  of  any  improve- 
ments made  on  the  premises  to  him  who  has  erected  or  made  them,  and 
this  is  done  by  assigning  to  such  part  owner  the  portion  of  the  estate  on 
which  such  improvements  are  placed. 

8.  W.  Johnj  afid  MaUary  and  QuarU$^  for  fha  appellaDts. 
John  0.  Seidy  for  the  appellees. 

SoMEBYiLLS,  J.  The  bill  ae  amended  is  one  for  the  parti- 
tion of  real  estate  among  tenants  in  common,  and  for  an  ac- 
count of  rents  and  use  and  oconpation  against  the  defendants, 
who  are  alleged  to  hold  adversely  to  the  plaintiffs  under  a  tax 
title. 

1.  One  of  the  defendants,  Mrs.  Sarah  H.  Hillyard,  who  is 
alleged  to  have  owned  an  undivided  five-eighths  interest  in 
the  premises,  is  shown  to  have  died  since  the  bill  was  filed. 
As  one  purpose  of  the  suit  was  to  charge  her  with  rents,  and 
for  use  and  occupation,  it  is  insisted  that  the  suit  should  have 
been  revived  against  her  personal  representative,  who  became 
a  necessary  party  after  her  decease. 

It  is  true  that  no  account  can  be  taken  between  the  parties, 
■0  as  to  establish  a  debt  against  the  estatOi  unless  it  is  repre- 
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fiented  by  an  administrator  or  execntor.  And  if  an  account 
for  the  rents  and  profits  had  been  ordered  against  the  estate 
of  Mr&  Hillyard^  or  if  the  facta  of  the  oaae  authorised  euch  a 
decree,  and  the  complainants  had  insisted  on  soeb  an  aeeouni 
by  cross-assign  mente  of  errors^  we  would  reverse  the  decree 
for  the  want  of  a  necessary  party  defendant:  Tindal  v.  Draie^ 
51  Ala.  574;  Jom9  t*  Biekardmm^  85  Ala.  463.  Bat  oo  decree 
has  been  taked  or  rendered  agatfist  tbe  eetale  of  Mrs.  Hill- 
yard,  or  against  the  defendants  Donnor  and  wife  for  rents, 
or  for  use  and  occupation.  The  complainants  may  have  aban- 
doned the  prosecution  of  this  phase  of  the  case,  and  if  80»  the 
personal  representative  of  Mrs.  Hillyard  will  not  be  a  neces- 
sary party.  The  evidence,  moreover,  as  said  in  ttie  chancel* 
lor's  opinion,  shows  that  Donnor  and  wife  have  been  in  the 
exclusive  enjoyment  of  the  property  since  the  year  1880,  and 
that  they,  and  not  the  estate  of  Mrs.  Hillyard,  owe  the  oom- 
plainants  for  the  occupation  of  the  property,  if  any  one. 

2.  The  next  inquiry  relates  to  the  tax  title  acquired  by  the 
defendant  Mrs.  Donnor  by  transfer  from  the  state,  under 
which  the  defendants  are  alleged  to  have  set  up  an  adverse 
occupation  against  their  co-tenants,  the  complainants^  There 
are  two  grounds,  on  either  of  which  we  must  regard  the  acqui- 
sition of  this  tax  title  as  inuring  to  the  common  benefit  of  all 
the  joint  owners  of  tbe  property  oo  which  the  tax  was  assessed. 
1.  The  contract  of  December  10, 1880,  between  tbe  complain- 
ants and  the  defendants,  under  which  the  defendants  were 
allowed  to  occupy  the  premises  free  of  rent,  imposed  om  each 
of  the  defendants  the  express  duty  to  pay  the  taxes  on  the 
property,  in  addition  to  keeping  the  improvements  well  in- 
sured against  the  loss  or  destruction  by  fire.  S.  The  relation 
of  tenants  in  common  existed  between  the  parties.  For  each 
of  these  reasons,  Mrs.  Donnor  was  disqualified  to  acquire  any 
title  founded  on  her  own  default  in  neglecting  to  pay  tbe  taxes. 
The  transfer  from  the  state  of  this  outstanding  tax  title  must 
therefore  be  construed  to  cerate  only  as  a  payment  of  the 
taxes,  inuring  to  the  equal  benefit  of  all  the  part  owners,  and 
not  as  a  valid  purchase  of  the  interest  of  her  co-owners:  Bailey 
y.  Campbell,  82  Ala.  842;  Jaehsm  ▼.  King,  82  Ala.  482;  11  Am. 
&  Eng.  Ency.  of  Law,  1082-1086.  The  purchaser  so  situated, 
according  to  the  sounder  view,  can  claim  no  benefit  under  such 
tax  title,  except  as  a  basis  for  compelling  his  other  co-owners 
to  reimburse  him  for  their  pro  rata  share  of  the  common  bur* 
den  on  the  land:  Freeman  on  Cotenancy,  2d  ed.,  sec.  168. 
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3.  We  need  only  add  that  we  are  satisfied  from  t^  testi* 
mony,  aa  was  aJao  the  judge  of  the  city  couri^  thai  the  de* 
fendanta,  Donnor  and  wife,  signed  the  agreement  ahove  re- 
ferred to,  with  a  full  knowledge  of  its  contents.  How  far  it 
may  have  been  binding  or  otherwise  on  Mra.  Donnor  by  reason 
of  the  fact  of  her  coyerture  we  need  not  discuss,  as  the  ad- 
verse assertion  of  title  by  her  and  the  other  defendants  in 
possession,  coupled  with  the  violation  of  their  assumed  obli* 
gation  to  pay  taxes  on  the  property,  fully  justified  the  com- 
plainanta  in  r^udiating  the  continued  binding  force  of  the 
agreement  on  themselves,  which  they  have  undertaken  to  do 
by  the  filing  of  this  bill.  If  this  were  not  so.  the  complain- 
ants would  be  without  a  remedy  to  prevei^  tlie  known  adverse 
oeeupaney  of  the  defendants,  under  the  tax  title,  bom  matur- 
ing into  a  perfect  title  against  themselves:  WelU  v.  fiAserer, 
78  Ala.  142;  Hiighes  v.  Anderton,  79  Ala.  209. 

4.  One  of  tLe  main  contentions  of  the  appellants,  as  we 
Boderstand  it,  k,  thai  the  chancery  court  can  exercise  its 
ivurisdidion  to  partition  property  among  joint  owners  or  tea- 
ante  in  common  only  by  following  the  mode  of  procedure  pre- 
scribed by  statnie  fer  the  regulation  of  like  proceedings  by 
the  probate  court,  where  the  ownership  of  the  respective  par- 
cels is  determined  by  lot:  Code  18S8,  see.  S2U.  The  statute, 
it  is  true,  declares  that  '^  the  chancery  court  shall  have  con- 
cut  rent  jurisdiction  with  the  probate  court  to  divide  or  parti- 
tiou,  or  to  sell  tot  division  or  partition,  any  property,  real, 
personal,  or  adxed,  hdd  by  joint  owners  or  tenants  in  oomr 
mm'':  Code  1886,  eee.  3262.  And  whUe  the  original  juris- 
dieltan  of  chancery  courts  to  sdl  the  lands  of  adults  for 
division,  without  consent,  is  purely  staitntory  in  this  state,  not 
having  been  ezareised  before  the  Code  of  1886,  the  jurisdiction 
to  partition  soch  lands  auMKig  co-owners  is  an  acknowledged 
and  iadepeadeni  head  of  equity  jurisdiction,  long  exercised 
both  in  this  conatry  and  in  England.  And  it  is  well  settled 
Aai  this  jurisdktion,  of  which  the  statute  is  merely  declara- 
tory, will  be  exercised  by  a  court  of  equity  on  its  own  estab- 
lished principles,  and  with  the  use  of  its  own  better  adapted 
and  more  flexible  modes  of  procedure,  unembarrassed  by  the 
Procrustean  rules  which  cramp  the  statutory  jurisdiction  of 
couits  of  law:  MankaU  v.  ManhaU,  86  Ala.  386;  Lyon  v.  PeweU^ 
78  Ala,  351;  WiUxmanY.  Stwrt,  74  Ala.  198;  Freeman  on  Co- 
tenancy,  2d  ed.,  sec.  428,  and  note  560;  Rutherfijrd  v,  /ones, 
14  Ga.  521;  60  Am.  Dec.  655;  Story's  Eq.  Jur.,sec8. 646-658. 
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The  practice  of  the  chancery  court  in  this  state  has  always 
been  to  administer  this  branch  of  its  jurisdiction  on  strict 
equitable  principles  and  by  equitable  modes  of  procedure; 
and  we  hold  that  this  court  cannot  be  confined  to  the  statu- 
tory mode  prescribed  for  the  partition  of  property  by  the  pro- 
bate court:  Code  1866,  sec.  8237.  This  is  too  obvious,  from 
both  reason  and  authority,  to  admit  of  doubt,  or  to  require 
argument. 

5.  There  is  no  error  in  that  part  of  the  decree  of  the  coort 
allowing  the  two  female  complainants,  who  are  each  shown  to 
be  tenants  in  common  in  the  property,  to  unite  in  the  bill  for 
partition,  and  to  jointly  elect  to  consider  their  several  moieties 
as  one  moiety,  and  to  have  it  set  apart  to  them  as  one  undi- 
vided fractional  share  of  the  whole:  Freeman  on  Cotenancy, 
sec.  459. 

6.  So  it  may  be  considered  as  settled  by  the  weight  of  an* 
thority,  that  every  co-tenant  is  entitled  to  demand  a  partition 
of  the  common  property,  although  such  partition  may  be 
inconvenient  or  injurious — it  has  sometimes  been  said,  or 
even  ruinous  —  to  one  or  more  of  the  parties  in  interest:  Free- 
man on  Cotenancy,  sees.  433, 488;  8  Pomeroy's  Eq.  Jur.,  see. 
1389.  Or,  as  said  by  Mr.  Adams  in  his  work  on  equity  (page 
230),  it  '^may  be  demanded  as  matter  of  right,  notwitiistand- 
ing  the  difficulties  by  which  a  division  may  be  embarraaaed, 
or  the  mischief  it  may  entail  on  the  property." 

7.  And  the  rule  in  equity,  in  making  partition  among  ten« 
ants  in  common,  is  for  the  court,  if  practicable,  to  so  order 
the  partition  as  to  give  the  benefit  of  any  improvements  made 
on  the  premises  to  him  who  may  have  erected  or  made  them; 
and  this  is  done  by  assigning  to  such  part  owner  the  portion 
of  the  estate  on  which  such  improvements  are  situated:  WU* 
kinson  v.  Stuart^  74  Ala.  198;  Sanders  t.  RoberUon^  67  Ala^ 
465;  3  Pomeroy's  Eq.  Jur.,  sec.  1889;  Freeman  on  Cotenancj, 
sec.  509;  11  Am.  &  Eng.  Ency.  of  Law,  1104  et  seq. 

We  discover  no  error  in  the  record,  and  the  decree  ia  e^ 
firmed. 


Co-TBN  AKcnr — Acquisition  or  Tax  TrrLi  sr  Okb  Oo-tsh  aht. — (km 
in  oommon  oannot  set  up  a  title  acquired  at  a  tax  lale  against  hia 
Barker  v.  Jonea,  62  N.  H.  497;  13  Aul  St  Bepu  688,  And  note;  Hmdmm  T. 
Coe,  79  Me.  83;  1  Am.  St  Rep.  288;  Fallon  y.  ChidetUr.  46  Iawa»  688|  It 
Am.  Rep.  164;  Weare  y.  Van  Meter,  42  Iowa,  128;  29  Am.  Rep.  Clt; 
muU  ▼.  Parrent,  89  Kan.  548;  Phippe  ▼.  Phippt,  89  Kan.  48ft. 

Pabtitiom  —  JuRiaDicmoN. —  Chancery  has  jnriediotioa  in 
SoUam^  y.  HoOoway,  97  Mo.  628;  10  Am.  St  Rep.  889^  aadaolei 
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r.  JoneSf  14  (hu  S81;  80  Am.  Deo.  656,  aod  note;  JlfeQiMii  v.  IWner,  91  Ala. 

sn 

?A]nmov  —  RiOHT  to.  -*  PartitiiMi  ki  tqaitj  fa  *  matfetr  of  rights  and 
Bol  of  diaorstion,  wh«r«  th«  oomplaiiuuit  is  entitled  to  partition  at  law: 
Wmleg  w,  FknHttg,  8  Rand.  661|  16  Am.  Dee.  712;  £ierm  w.  Joomm,  87  Tenn. 
538. 

Co-TXMAHOT  — Imfrovbmbnts.  —  A  oo-tenant  who  makee  improvementa 
open  the  promisee  is  entitled  to  payment  from  hia  eo-tenants  for  the  same: 
Skfpherd  w.  Jemigan^  61  Ark.  275;  14  Am.  8t  Rep.  60,  and  note;  KUkner  v. 
ITedbwr,  79  Iowa,  722;  18  Am.  St.  Rep.  392;  Nelion  ▼.  (7/ay,  7  J.  J.  Marsh. 
138;  23  Am.  Dee.  387;  MeGee  v.  HaU,  28  S.  a  662.  Oontra^  see  Hancock  r. 
Day,  1  MoMalL  Bq.  69;  36  Am.  Deo.  293,  and  note. 
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[90  Alabama,  178.) 

Oo-TKVAiroT— MoBTaAOK  or  Undividbd  iNTBRBar  OF  Ohi.  —Where  soTen 
children,  as  heirs  of  their  deceased  father,  are  tenants  in  common  of 
liindtf  lying  in  several  different  counties,  a  mortgage  by  one  of  them  of 
his  interest  as  heir  and  distributee  in  the  land  lying  in  a  specified 
county  will  convey  only  his  undivided  one-seventh  interest  in  the  laud 
lying  in  the  county  specified,  and  not  his  undivided  interest  in  all  the 
lands  lying  in  the  different  counties;  and  i^  on  partition  of  all  the  lands 
in  the  different  counties,  one  half  of  the  mortgaged  tract  is  allotted  to 
the  mortgagor  as  his  entire  interest  in  all  the  lands,  the  estate  of  the 
mortgagee  is  not  thereby  increased  or  extended. 

Co-TENANOT — NoTiOB  —  Tax  Sale.  — >  Notioo  to  ouc  tenant  in  oommon  of  pro- 
ceedings to  subject  the  common  property  to  sale  for  unpaid  taans  ia  not 
notice  to  the  other  tenants,  nor  does  it  prejudice  their  rights.  Such 
sale,  without  notice  to  all  the  oo*tenanta,  ia  void. 

Mortgages.  —  Tax  Titlb  Acquirjed  bt  Mortoaosb  in  poweiriom  will  not 
prevail  against  the  mortgagor  or  his  devisee* 

WatU  and  San^  for  the  appellants. 

Tayloe  and  Johmton^  for  the  appellee. 

McClellam,  J.  William  S.  Phillips  died  in  1872,  owning 
sundry  parcels  of  land  in  Dallas  County,  and  one  tract  of 
320  acres  situated  in  Perry  County.  He  left  surviving  him 
seven  children,  to  whom  all  of  his  lands  in  both  counties 
descended  as  tenants  in  common.  William  M.  Phillips,  one 
of  the  co-tenants,  while  residing  on  the  Perry  County  tract 
of  land,  on  January  20, 1874,  executed  a  mortgage  to  appel- 
lant Howze,  the  granting  clause  of  which,  so  far  as  it  con- 
cents the  property  involved  here,  is  in  the  following  language: 
*'  We  do  hereby  grant,  bargain,  sell,  and  convey  to  the  said 
John  Howze  the  following  personal  property,  to  wit:  •  •  .  • 
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also,  the  following  raal  estate  lying  in  tbe  ooonijr  of  Perxy 
and  Btate  aforesaid,  to  wit,  all  of  tbe  interest  of  tbe  said 
William  M.  PbUUpe,  aa  heir  and  distribntm  of  Williaia  & 
Phillips,  deoeased."  This  oonir^ance  contains  only  tbe  fol« 
lowing  express  covenant:  ^'And  the  said  William  M.  Phillips 
hereby  declares  that  the  above  conveyed  property  is  hia  own, 
and  Uiat  there  is  no  lien  or  encumbrance  upon  tbe  same^ 
except''  a  certaio  mortgage  oonveying  pari  of  the  peraon- 
alty. 

About  September,  1876,  a  bill  was  filed  in  tbechaDoery 
court  of  Dallas,  by  some  of  the  tenants  in  common,  against 
William  M.  Phillips  and  the  other  co-tenants,  for  partition 
among  them  of  all  the  lands  which  they  held  as  heirs  of  \Vil« 
Ham  S.  Phillips  in  both  counties,  and  also  for  partition  of  a 
parcel  of  land  lying  in  Perry  County,  containing  320  acres, 
which  had  descended  to  them  from  their  mother,  Louisa  X 
Phillips.  The  final  decree  in  that  cause,  rendered  July  2, 
1877,  allotted  to  William  M.  Phillips,  as  bis  one-seventh 
share  of  all  the  lands  in  both  counties,  and  descending  from 
both  ancestors,  160  aeres  of  the  820  acres  in  Perry -Coauty, 
which  had  belonged  to  William  8.  Phillips.  William  M. 
Phillips  devised  this  land  to  his  wife,  Amanda  C»  (now 
Amanda  C.  Dew),  and  departed  this  life  in  October,  1881. 
His  will  was  duly  probated.  Tbe  appellant  Hbwae,  deiault 
having  been  made  in  tbe  payment  of  tbe  debt  secured  by  the 
mortgage,  sold  the  land  thus  allotted  to  William  M.  Phillips, 
under  the  power  contained  in  the  instrument,  in  March,  1882, 
and  himself  becanoa  the  parcbaaer.  He  entered  into  poseee- 
sion  on  the  day  of  sale,  and  has  sinee  held  it.  This  suit  is 
by  Mrs.  Dew,  formerly  Amanda  C.  Phillips,  claimaiig  ander 
the  will  of  her  first  husband,  for  the  recovery  of  possession  of 
the  land,  and  damages  for  its  detention. 

One  of  the  prominoit  questions  presented  by  the  ezoep- 
tions  reserved  on  the  trial  involves  the  constnietiQn  of  the 
mortgage  in  respect  to  tbe  quantity  of  land  conveyed  by  il 
The  evidence  is  without  conflict,  that  at  the  time  of  execute 
ing  the  instrument,  the  mortgagor,  as  an  heir  of  William  8. 
Phillips,  deceased,  owned  an  undivided  one-eeventh  interest 
in  each  of  the  several  parcels  ci  land  lying  in  Dallas  County, 
and  in  one  tract  of  820  acres  situated  in  Perry  Oonnty,  and 
that  be  was  seised  ef  no  other  or  greater  estate  <^  interest  in 
any  one  of  said  paneeb.  He  thus  held  an  undivided  one- 
seventh  interest^  in  common  with  hia  brothers  and  aielers,  ia 
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m  boiift  ft&d  kite  tli«  city  U Selna^ a  like  iotovMt  in  a  plan* 
taliott  lyiAf  Mi  tib#  Cakabtt  Kivevi  in  Dallas  Cotnityy  and  the 
■>«•  intaMai  and  084ato,  and  no  nora,  iA  the  tract  df  820 
•ciea  lying  in  Perry  Connt^.  There  id  no  controverey  btiit 
that  it  ima  ocnipetMit  A>r  William  M.  Phillips  to  bays  eon- 
veyed  his  cmttM  inteveei  in  theise  knd8>  or  that  bad  lie  done 
ao,  hie  grantee  would  have  takei^  epon  pArtition,  whatever 
was  allotted  tO'  him  in  severalty,  irhetlier  lying  in  Uie  one  or 
the  other  county.  It  ie  equally  clear  in  principle  and  on  au* 
thority  that  a  eonveyance  by  Phillips  of  his  undivided  inter* 
•eiin  any  one  of  the  separate  parcels  would  have  constituted 
bis  grantee  a  tenant  in  oommon  with  the  holders  of  the  otlur 
undivided  interestoy  and  entitled  him,  on  partition,  to  }iavo 
allotted  to  him  in  severalty  one  seventh  of  that  parcel:  Free- 
man on  Cotenancy,  sec.  208;  BuUer  v.  Rays^  25  Mich.  53;  12 
Am.  Rep.  218;  Primm  v.  Walker,  88  Mo.  98;  Markoe  v.  WaLe* 
man,  107  lU.  262. 

It  may  be^  too,  that  had  PhiUips  undertaken  to  convey  the 
tract  in  Perry  County  as  an  entirety,  his  deed  would  have 
been  allowed  to  operate  primarily  so  as  to  pass  a  one-seventh 
interest  to  bis  grantee,  and  on  partition,  if  his  allotment  in 
severalty  was  carved  out  of  this  tract,  the  title  he  acquired 
thereto  would  inure  to  the  benefit  of  his  grantee,  atid  vest  the 
fee  in  the  latter.  This  result  is  denied  hy  some  authoritie!«, 
which  hold  such  a  deed  absolutely  void,  though  the  weight  of 
adjudication^  and  the  better  reason,  support  the  proposition, 
that  such  a  conveyance  should  be  accorded  full  force  and 
«ffeot  as  against  any  interest  the  grantor  has  or  subsequently 
Acquires  in  the  land:  Freeman  on  Cotenancy,  sees.  199  et  seq.; 
White  V.  Sayre,  2  Ohio,  112;  Robinell  v.  Preston,  2  Rob.  ( Va.) 
^78;  Galea  v.  Salmon,  35  Cal.  588;  95  Am.  Dec.  139;  Stark  v. 
BarreU,  15  CaL  370;  Bamkart  v.  Cam-pbell,  50  Mo.  599. 

It  is  manifest  that  the  mortgage  executed  by  appellee*s 
-devisor,  and  under  which  the  appellatits  claim  title  to  the 
whole  allotment  made  to  him  out  of  his  father's  lands,  is 
neither  a  conveyance  of  the  mortgagor's  interes^t  in  all  the 
lands  of  his  ancestor,  for  it  is  in  terms  confined  to  '*  real  es- 
tate lying  in  Perry  County,"  nor  of  the  entirety  in  the  lands 
so  situated,  for  it  conveys  only  '*  all  the  interest  of  the  said 
William  M.  Phillips,  as  heir  and  distributee  of  William  S. 
Phillips,  deceased,"  therein.  Giving  to  these  limitations  the 
effect  which  their  terms  naturally  and  reasonably  enforce, 
4here   remains   but  one   possible  field  of  operation  for   the 
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granting  clause  of  the  conveyance.  It  passeB,  not  one  wew" 
eiith  of  all  the  lands, — the  effect  of  which,  upon  diyiaion, 
would  be  to  vest  in  the  mortgagee  title  in  severalty  to  what- 
ever part  falls  to  William  M.  Phillips, — and  not  the  entirety  of 
the  Perry  County  lands, — which  would  operate  to  vest  any  part 
of  that  tract  which  is  allotted  to  the  mortgagor  in  the  mort- 
gagee, —  but  the  interest  of  one  of  seven  heirs  in  the  tract  of 
320  acres  lying  in  Perry  County,  and  that  interest  alone  be- 
came vested  in  the  mortgagee,  as  a  tenant  in  common  with 
the  other  co-tenants.  William  M.  Phillips  still  owned  and 
held,  wholly  unaffected  by  the  mortgage,  an  undivided  one- 
seventh  interest  in  each  of  the  parcels  lying  in  Dallas  County: 
WiUiarM  College  v.  MaXUti,  12  Me.  398;  RandaU  ▼.  MaUeti^  14 
Me.  51. 

The  grant  was  not  enlarged  or  extended  by  the  subseqaent 
partition  and  allotment  to  William  M.  Phillips  of  more  than 
one  seventh  of  the  Perry  County  land,  in  consideration,  so  to 
speak,  for  his  surrender  of  his  interest  in  the  Dallas  County 
lands.  If  he  had  exchanged  other  property,  lying  in  Dallas 
County  or  elsewhere, —  property  which  did  not  come  to  him 
through  his  father — for  the  excess  over  the  one  seventh  in 
the  Perry  lands,  it  would  scarcely  be  insisted  that  the  land 
thus  coming  to  him  by  exchange  or  purchase  would  pass  un- 
der the  mortgage.  And  his  interest  in  the  Dallas  lands  was 
palpably  as  foreign  to  his  conveyance  to  Howze,  as  wholly 
excluded  from  its  terms,  as  such  other  property  would  have 
been.  The  excess  over  liis  aliquot  share  allotted  to  him  in 
the  Perry  lands  was  therefore  not  only  not  embraced  in  his 
grant  to  Howze,  but  it  was  not  vested  in  him  by  way  of  sub- 
stitution for  any  land  or  interest  in  land  which  was  so  em- 
braced. 

Nor  do  we  conceive  that  any  different  result  will  flow  from 
an  invocation  of  the  principles  of  warranty.  It  may  be 
conceded,  indeed  we  entertain  no  doubt,  that  the  mortgage 
contains  or  imports  a  covenant  of  warranty.  Our  statute 
attaches  to  its  language,  ''  grant,  bargain,  sell,  and  convey,*' 
fnifMi  fade  the  force  and  effect  of  a  general  warranty;  and 
there  is  nothing  in  the  instrument  inconsistent  with  or  re- 
pugnant to  the  meaning  which  the  statute  thus  gives  them: 
Code,  sec.  1839.  But  we  do  not  understand  that  the  office  of 
a  warranty  can  ever  be  to  extend  a  grant  to  lands  not  em- 
braced in  its  terms.  Its  office,  in  cases  like  this,  is  to  perfect 
the  grantee's  title  to  the  land  embraced  in  the  conveyance. 
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by  drawing  to  him  any  title  which  the  grantor  subsequently 
acquires  to  that  particular  land,  and  not  to  vest  in  the  gran- 
tee title  to  lands  not  covered  by  the  conveyance.  Its  precise 
effect  here  was  to  vest  in  Howze  the  title  which  Phillips  ac- 
quired by  the  decree  of  partition  in  one  seventh  of  the  820- 
acre  tract  lying  in  Perry  County,  which,  before  partition,  had 
been  held  by  Phillips  as  co-tenant  with  his  brothers  and  sis- 
ters, and  not  to  extend  this  title  to  the  whole  allotment  made 
to  the  mortgagor:  Nohn  ▼•  Oywuy  16  Ala.  725;  Carter  ▼• 
Chaudron,  21  Ala.  72;  LoomxB  v.  Riley,  24  111.  807;  WilliarM 
College  v.  MaUeit,  12  Me.  298;  Randall  v.  MaUeti^  14  Me.  51. 

The  court  below  construed  the  mortgage  in  consonance  with 
these  principles,  and  its  rulings  in  this  regard  are  free  from 
error. 

If  the  sale  and  purchase  by  the  mortgagee  be  treated  as  a 
valid  foreclosure  of  the  mortgage,  vesting  in  the  purchaser  the 
land  conveyed,  as  perhaps  it  should  be  when  reference  is  had 
to  the  doctrine  of  ratification  by  the  devisee  of  the  mortgagor, 
its  effect  was  to  make  appellant  Howze  and  appellee  tenants 
in  common  of  the  tract  of  land  sold.  It  is  one  of  the  well- 
settled  general  principles  pertaining  to  this  relation,  that  no- 
tice to  one  co-tenant  of  facts  affecting  the  common  property 
is  not  notice  to  the  other  or  others,  and  the  latter's  estate  will 
in  no  way  be  prejudiced  nor  the  assertion  of  their  rights  pre- 
cluded thereby:  Freeman  on  Cotenancy,  sees.  173  et  seq. 
This  principle  is  applicable  to  notices  required  by  statute  to 
be  given. to  the  owners  of  land  of  proceedings  to  subject  it  to 
sale  for  the  payment  of  taxes,  and  a  sale  made  without  such 
notice  to  all  of  the  co-tenants  is  void:  Thur%ion  v.  MiUer^  10 
R.  I.  858. 

Under  the  statute  in  force  at  the  time  of  the  tax  sale  relied 
on  in  this  case,  notice  of  the  proceeding  in  the  probate  court 
to  condemn  land  to  sale  for  the  payment  of  taxes  was  re- 
quired to  be  served  on  the  owner.  Without  such  notice,  the 
court  acquired  no  jurisdiction,  and  its  judgment  of  condem- 
nation and  consequent  sale  was  void.  The  proof  in  this  case 
was  clear  that  this  notice  was  not  served  on  Mrs.  Dew,  one  of 
the  co-tenants  in  this  land;  and  no  title,  at  least  as  against 
her,  passed  by  the  sale  to  the  appellant:  Riddle  v.  Me$ur^  84 
Ala.  236. 

Whether,  even  had  the  proceedings  in  the  probate  court 
been  in  all  respects  regular,  and  its  decree  valid,  one  tenant 
in  common,  under  the  facts  of  this  case,  should  be  allowed  to 
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set  up  against  his  co-tenant  the  title  he  acquired  through  the 
tax  sale,  otherwise  than  as  a  basis  for  contribution  to  the 
amount  thus  paid  for  the  common  benefit,  is  open  to  grave 
doubt,  which  tiie  exigencies  of  this  ^)peal  do  not  require  ua 
to  decide:  Van  Home  y.  Fanda^  6  Johna.  Ch.  388;  Brown 
y.  Hogle,  30  111.  119;  Ptent  ▼.  Pa^fe,  26  Ma  898;  Wright  v. 
Sperry,  21  Wia.  331;  MatthswM  y.  Blissj  22  Pick.  48. 

On  the  other  hand,  if  the  fact  that  the  mortgagee  became 
the  purchaser  at  hie  own  sale  under  the  mortgage  be  con- 
sidered to  have  defeated  foreclosure, —  as  doubtless  it  would, 
in  the  absence  of  ratification, —  it  was  still  a  mortgage  .as  to 
him  at  the  time  of  the  tax  sale,  and  he,  being  in  possession 
under  it,  could  not  acquire  a  tax  title  which  would  be  good 
against  the  mortgagor  or  his  devisee:  Johnston  v.  Smithy  70 
Ala.  108;  Bailey  v.  Campbell,  82  Ala.  342;  Blake  ▼.  Howe,  1 
Aiken,  306;  16  Am.  Dea  684,  and  note.  So  that  it  is,  we 
think,  clear  from  any  point  of  view  that  the  tax  sale  passed 
no  title  to  the  appellant  Howse  which  can  be  relied  on  to  de- 
feat appellee's  recovery. 

The  only  other  exceptions  insisted  on  by  the  appellants  go 
to  the  correctness  of  the  circuit  court's  rulings  on  the  issue, 
whether  the  debt  secured  by  the  mortgage  had  been  paid  at 
the  time  of  the  sale  under  it.  The  jury,  in  confining  plain- 
tiff's recovery  to  five  sevenths  of  the  land  sued  for,  must,  of 
necessity,  have  found  this  issue  in  favor  of  the  defendants,  as 
otherwise  it  would  have  been  their  duty,  under  the  charges 
which  the  court  gave,  to  have  returned  a  verdict  for  the  entire 
tract.  It  is  manifest,  therefore,  that  if  the  court  oommitt^^d 
error  in  its  rulings  on  this  inquiry,  they  were  lacking  in  that 
element  of  injury  to  the  appellants,  without  which  error  is 
never  available  to  reverse:  Hunnason  v.  Oray,  82  Ala.  291; 
Evfaula  y.  Simmone^  86  Ala.  615;  Campbell  t.  Ltms/ord,  83 
Ala.  612. 

The  judgment  of  the  circuit  court  is  affirmed. 

Tax  Salm  —  Who  mat  Aoquhx  TirLa  THxaxAT.  — Hie  general  nile  m^ 
the*  a  mortgagee  eaimol  acquire  a  tax  title  and  set  it  up  against  hie  m4>rfe> 
fifor:  MUii  v.  Tbifey,  22  CaL  873;  83  Am.  Dea  74. 

Where  no  tmst  relation  exists  between  a  mortgagor  and  his  mortgagee, 
Ihe  latter  may  pnrehaae  the  mortgaged  premises  at  a  tax  sale:  Becheiih  ▼. 
Mem,  SI  W.  Ya.  1.  A  mortgagor  oannot  strengthen  bis  title  by  pnrohss* 
lag  al  a  tax  sale:  Barnard  t.  WUmm,  74  GaL  612.  A  tax  title  eannot  be  ae^ 
foired  by  a  junior  mortgagee  to  defeat  a  senior  mortgage:  Framk  ▼.  ArmM, 
ft  Iowa,  S70i  As  to  who  may  acquire  title  at  a  tax  sals^  tee  note  to  MmIm 
w.  Hew6,  U  Am.  Dee.  684-eML 
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ODVMTfoirAii  Balb  —  Path  BUT  ajtd  Rnciasioir  thibbov.  —  Wb«f«  b  Boto  !■ 
givBB  In  pij^BttBt  (or  a  flewiiig«iiiaGbiBo,  Um  titfe  tO'wIyMi  ii  to  be  held 
hf  th«  aallar  aniil  ihe  paymsot  of  the  ooto,  which  is  Uft  with  a  ihinl 
party  aathorized  to  receive  oattle  in  pigment  aad  to  eurreuder  tlie 
BOie,  and  altar  tm^  em  wader  the  cattle  are  ehkioied  by  the  execution 
avaditaffa  of  tiM  aiaktr  a#  the  ante,  who  tbareapon  redelirera  the  note 
i»  tha  third  peraoa,  ondar  agraamant  that  it  ahall  ha  cooaidered  th»t  no 
paymaBt  hae  baao  mada,  tha  title  to  tha  machine  ia  theroby  reiuveetod 
In  tha  aeUer  upon  hit  ratification  of  the  transaction,  although  the  third 
party  bad  no  anthortty  except  to  raceire  payment  of  the  note  and  to 

OoBVBBBioii  —  Vfmja  CottwwmrmB,  —  An  intonneddling  with  or  dominioa 
avar  iha  property  al  another,  whether  by  the  defendant  aloua  or  in 
aonnaction  with  others,  which  ia  enbrenive  of  the  dominion  of  the  true 
•woar,  and  ia  denial  of  his  rif^hts,  is  a  conversion.  It  ia  not  eaaential 
ta  aoiiTafaion  aoffieiant  to  eopport  tha  action  of  trover  that  tha  defend. 
Bot  ahonld  bare  tiie  oovnplato  auyiaoaptioD  of  the  property. 

OOBTBBaiOB  —  What  CoxirmmB  —  Whore,  ander  a  aonditianal  eale  of  a 
■ewing-noaohine,  tha  aallar,  npon  default  in  payment  demands  the 
maohina  from  the  purchaser's  wife,  the  purchaser  himself  baring  left 
Iha  alata,  and  her  fathar  niroonditionally  refnses  to  allow  tha  seller  to 
take  poaaaasiaa  of  tha  maohina,  this  will  amount  to  a  aonvaraioii;  hot 
if  aooh  rafoaal  ia  based  an  a  diapntad  qnaation  of  payment,  and  vpon 
an  agreamant  that  the  father  ia  to  have  time  to  ascertain  if  payment 
haa  bean  made,  and  if  it  has  not,  to  surrender  the  machine,  then  he  is 
Bot  guilty  of  oonversion,  although  in  the  mean  time  the  original  pur- 
abaaar  reterna  and  ramovaa  tba  maahbia  without  his  knowledge  or  oon- 

OMTBBaiOM    QAMHOT  BB  BaMBD  OM    PoflSiaSIOB    RbTAIBBD   BT  AoBBBMBMT 

BntQ  demaud  and  refusal  to  deliver  after  the  assent  has  bean  with- 
drawn, or  the  time  covered  by  it  has  lapsed. 

OovTBBSiOK,  TO  SoavAiv  Tbotbb,  must  be  a  destruotiou  of  the  plaintiff's 
proper^,  or  momm  unlawful  intorferanca  with  hia  uaa,  enjoyment,  or 
domininn  cfwv  it;  an  appropriation  of  it  by  defendant  to  hia  own  uae^ 
or  to  the  uaa  of  a  third  person,  in  disregard  or  defiance  of  the  owner  s 
right,  or  a  withholding  of  possession  under  a  claim  of  title  inconsis- 
tent with  tha  title  of  the  owner. 

OiMnrBBaiOB  bfom  Which  Tbotbb  mat  bb  Basbd  must  be  a  poaitira  tor- 
tiooa  aot»  Kon-faasauoa  or  neglect  of  legal  duty,  or  mere  failure  to  par- 
form  an  aot  made  obligatory  hy  contract^  or  by  which  property  is  loot 
to  the  owner,  will  not  support  %he  action. 

OnrTBBflioii.  —  Batlbb  Undbbtakino  to  Carbt  Propkbtt  to  thb  Owner, 
but  failing  to  do  ao^  whereby  it  is  enbeequently  lost  while  in  his  pijsses- 
alon,  through  no  poaitive  misaondnct  of  his,  is  not  liable  for  conversion. 
But  if  he  doaa  any  affirmative  act  inconaistont  with  the  bailment,  and 
known  by  him  to  be  so,  trover  will  lie  against  him. 

Aw  I  iBiini  — Obb  vatiko  NonncK  of  the  claim  of  the  true  owner,  and  who 
dilivwB  tba  property  to  another  person,  or  permits  him  to  take  it  cnt 
of  Ui  paHi«iaa»  Bibenby  it  ia  kwt  to  tha  owner,  ia  liabU  f or  ita  valna 
iHtroT«Bi 
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CoiiviMiaii.  —  Babb  Tcmtmnm  or  FltonBnr,  wiflMal  mhm  wvoogfal 
in  the  ao^itition  of  poMO—loa,  cr  im  tti  d«la«tioa»  Mid 
illegal  emmptkm  of  ownenliip^  er  lilejil  wmt  er  mtmrnt^  Is 
▼enion  for  whioh  troror  will  lio. 

Trovbb  by  Kirby  and  Brother,  a  parinersMpi  agalnal  W. 
Boiling  to  recover  for  the  conversion  of  a  flewing-machina 
On  the  trial,  it  appeared  from  the  testimonj  of  Kirbj  that  on 
September  7,  1885,  the  plaintifiTs  sold  to  T.  Bishop  and  his 
wife  a  sewing-machine,  taking  their  joint  note  for  the  price, 
payable  on  November  16,  1885,  and  retaining  the  legal  title 
in  themselves  until  payment  was  made;  that  when  the  ma- 
chine was  delivered,  it  was  agreed  between  the  parties  thai 
young  cattle  wonid  be  taken  in  payment,  and  this  was  in- 
dorsed on  the  note;  that  about  the  time  that  the  note  became 
due  he  went  to  Bishop's  house,  and  upon  being  told  by  Mrs. 
Bishop  that  Mr.  Bishop  had  the  cattle,  he  left  word  for  him 
to  bring  them  to  a  place  called  Ountersville,  at  which  place 
he  authorized  one  A.  R.  Hooper  to  receive  the  cattle,  and  left 
the  note  with  him  to  be  delivered  to  Bishop.  Hooper  testi- 
fied that  Bishop  came  to  him  in  Gontersville  a  few  days  after 
he  was  given  the  note,  and  said  that  he  had  brooght  the  ca^ 
tie  to  pay  it;  that  they  then  went  to  where  the  cattle  were 
standing  in  the  street;  that  he  agreed  to  take  the  cattle,  and 
handed  Bishop  the  note;  that  two  of  the  letter's  creditors 
immediately  claimed  the  cattle  under  a  mortgage  lien;  that 
Bishop  then  gave  them  the  cattle,  handing  the  note  haok  to 
the  witness,  saying  that  he  had  more  cattle,  and  would  bring 
them  and  pay  the  note;  that  witness  had  not  taken  charge  of 
the  cattle,  tried  to  drive  them  away,  nor  taken  any  oontrol 
over  them.  Kirhy  then  testified  that  during  the  fiBdl  of  1886 
he  went  to  the  residence  of  Bishop  and  wife  to  get  the  ma- 
chine, as  the  note  had  not  been  paid;  that  he  found  that  they 
bad  removed,  Mrs.  Bishop  having  gone  to  the  home  of  defend« 
ant  Boiling,  who  was  her  father,  her  husband  being  absent 
in  another  state;  that  he  went  to  defendant's  house  and 
demanded  the  machine;  that  Mrs.  Bishop  dalmed  that  the 
machine  had  been  paid  for  in  cattle,  and  that  defendant  re- 
fused to  allow  him  to  take  the  machine,  as  it  was  paid  for, 
and  belonged  to  Mrs.  Bishop;  that  after  some  ftarther  convex 
sation  between  them,  defendant  Boiling  agreed  to  go  to  Oun- 
tersville and  ascertain  if  witness  had  a  right  to  take  the  ma- 
chine, and  if  so,  he  would  have  nothing  ftirther  to  do  with  it; 
that  they  met  in  that  town  the  next  day,  when  defendant  said 


t? 
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be  was  ready  to  deliver  the  machine;  that  wItDeaa  told  de- 
fendant to  deliver  it  to  one  Winston,  and  that  he  had  never 
received  it  Winston  testified  that  he  agreed  to  reoeive  the 
machine  at  the  request  of  the  parties;  that  defendant  agreed 
then  and  afterwards  to  send  the  machine,  but  failed  to  do  so^ 
and  subsequently  informed  witness  that  Bishop  had  moved 
Ids  family  away,  and  had  taken  the  machine  wl^  him.  Jodg« 
ment  for  plaintiffs,  and  defendant  appealed. 

Lu$k  and  BMj  for  the  appellant. 

McGuELLAH,  J.  We  do  not  doubt  that  the  title  to  the  ma^ 
•hine  involved  in  this  action  remained  in  the  plaintiflb  below, 
under  the  contract  put  in  evidence,  until  the  purohaae-monqr 
thereof  was  paid.  In  considering  the  question  whether  the 
transaction  between  Hooper  and  Bishop  was  a  payment,  it 
may  be  admitted  that  Hooper  was  the  special  agent  of  plain- 
tiflb  to  receive  cattle  in  payment^  and  to  deliver  up  the  paper, 
and  that  he  did  so  receive  the  cattle  and  deliver  up  the  paper, 
as  that,  without  more,  the  debt  was  satisfied;  and  it  may  be 
farther  conceded  that  he  had  no  authority  to  enter  into  an 
arrangement  with  Bishop  by  which  creditors  of  the  latter, 
having  a  lien  of  some  sort  on  the  property,  were  allowed  to 
take  the  cattle,  and  the  note  was  handed  back  to  him  by 
Bishop,  and  the  satisfaction  thereof  obviated  and  expunged, 
00  to  speak.  Yet  we  do  not  doubt  that  Bishop  had  full  au- 
thority to  make  this  arrangement,  and  that  the  lack  of  power 
to  this  end  in  Hooper  was  cured  by  the  ratification  of  his  un- 
authorised act  in  this  behalf  by  his  principals^  the  present 
plaintiffs.  The  note  did  not  bind  the  wife:  2  Brickell's  Digest^ 
98;  Walker  v.  Struve^  70  Ala.  167.  Under  the  facts  of  the  case, 
the  delivery  of  the  cattle  in  payment  of  the  note  was  no  more 
than  an  exchange  of  that  property  for  the  machine,  vesting 
title  to  the  machine  in  the  husband  alone;  and  this,  even  had 
the  cattle  belonged  to  the  wife,  of  which  there  is  no  proof: 
Woodi  T.  Dufdap,  73  Ala.  169;  Kennan  v.  DibUs,  76  Ala.  851. 
The  title  thus  being  in  Bishop  alone,  it  was  entirely  compe- 
tent for  him  to  agree  that  the  payment  which  had  so  vested 
it  in  him  should  be  considered  as  not  having  been  made,  and 
that  it  should  revest  in  Kirby  and  Brother;  and  this  agree- 
ment he  must  be  held  to  have  made,  by  handing  the  note 
back  to  Hooper,  in  consideration  of  the  cattle  being  applied 
to  another  debt  owed  by  him.  The  rulings  and  instructionft 
of  the  oourt  on  this  part  of  the  case  were  free  from  error. 
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It  fi  mi  ma&Dihl  to  a  eoorenion  which  will  rapport  tbo 
action  of  trorer  that  tho  defendant  should  have  the  oompleta 
aaannoaptioB  of  the  property.  An  intermeddling  with  or  do- 
minion orer  the  property  of  another,  whether  by  the  defend- 
ant alone  or  in  connection  with  others,  which  is  snbversiTO  of 
Vke  dominioB  of  the  true  owner,  and  in  denial  of  his  rights, 
la  a  conTorsion:  Freeman  t.  Bc^Hockf  27  Ala.  407;  Ctmner 
T.  AUen^  83  Ala.  515.  Hence  it  is  not  important  that  when 
Eirby  went  to  the  residence  of  the  defendant  to  demaad  the 
machine,  it  was  not  in  his  possesssion,  strictly  speaking,  but 
in  that  ot  Mrs.  Bishop,  who  then  liyed  on  his  premises,  if  the 
defendant  interfered  to  preyent,  and  did  prevent,  the  plaintifl' 
from  then  taking  poscession  of  it  by  the  unqualified  assertion 
of  a  title  inoonsistent  wiUi  the  plaintiffs',  and  an  uneondi* 
tional  refusal  to  allow  the  plaintiffs  to  take  the  property 
away.  Whether  the  defendant  had  the  possession  in  himaelf 
or  not,  such  intermeddling,  in  defiance  of  plaintiffs'  right,  was 
a  conversion.  But  if  there  was  a  bona  fide  controversy  as  to 
whether  payment  had  been  made;  and  if  the  defendant,  while 
asserting  payment,  and  predicating  his  right  to  prevent  a 
removal  of  the  property  on  title  in  Bishop  springing  out  of 
payment,  recognized  the  controversy  and  uncertainty  as  to 
whether  payment  had  been  made,  and  declined  to  allow  the 
machine  to  be  removed  until  the  truth  of  that  matter  coald 
be  ascertained;  and  if  it  was  thereupon  agreed  between  him 
and  Eirby  that  he  should  go  to  Ountersville  the  next  day,  and 
satisfy  himself  about  it,  and  that  if  he  found  the  note  had  not 
been  paid,  the  property  should  be  surrendered  to  the  plain* 
tiffa,  —  these  facts  would  not  constitute  a  conversion.  Such 
a  qualified  and  conditional  refusal  by  Mrs.  Bishop  would  have 
been  reasonable  and  justifiable  under  the  circumstances,  and 
would  not  have  afforded  any  evidence  of  a  conversion  by  her; 
and  the  interference  of  Boiling  in  her  behalf  stands  upon  the 
same  footing:  Dent  v.  Chiles,  5  Stew.  &  P.  888;  26  Am.  Dec. 
850;  Butler  v.  Jones^  80  Ala.  436.  In  such  case  f  he  plaintiflTs 
are  held  to  have  assented  to  the  retention  of  possession  by 
Mrs.  Bishop,  pending  the  investigation  agreed  on,  and  no 
action  for  conversion  can  be  predicated  on  a  possession  so 
retained  until  a  demand  and  refusal  to  deliver  after  the 
assent  has  been  withdrawn,  or  the  time  covered  by  it  has 
lapsed:  Voltt  v.  Blaekmar^  64  N.  Y,  646;  Finch  v.  Ctart^ 
Phill.  (N.  C.)  835. 

Conversion  which  will  sustain  trover  must  be  a 
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vi  the  plahitifb^  property,  or  fome  unlawfal  Interferdnoe  with 
Hb  me,  enjoymeBt,  or  dommion  over  it;  an  appropriation  of 
H  bj  tlie  defendant  to  his  own  oae,  or  to  the  use  of  a  third 
person,  in  disregard  or  defiance  of  the  owner's  right;  or  a  with- 
boMing  of  possession  under  a  claim  of  title  inconsistent  with 
ibe  titfle  of  the  owner:  Olau  t.  McMillan,  7  Port.  279;  Gray 
▼.  Crocker&n,  8  Port  191;  Freeman  ▼.  Seurlock,  27  Ala-  407; 
Ctmnfr  ▼.  A9en,  88  Ala.  615;  Thweat  r.  Stamps^  67  Ala. 
96;  Centrtd  R.  R.  etc.  Co.  ▼.  Lampley,  76  Ala.  357,  368;  52 
Am.  Rep.  834;  Tinker  ▼.  MorriU,  39  Vt  477;  94  Am.  Dec. 
345;  Burroughi  t.  Bayne,  6  Harl.  A  N.  296;  Faulda  ▼.  Wil^ 
Ujughby^  8  Mees.  A  W.  639;  2  Qreenl.  Et.,  sec.  642.  It  is  iiu- 
material  whether  the  conversion  or  appropriation  be  for  the 
benefit  of  the  defendant  or  of  a  third  person.  **  The  true  in- 
qtdry  is,  Does  the  defendant  exercise  a  dominion  over  the 
property  in  exclusion  or  defiance  of  the  plaintiff's  right?  If 
be  does,  that  is,  in  law,  a  conversion,  be  it  for  his  own  or  an* 
other  person's  use  ":  Cooley  on  Torts,  448;  Liptrot  v.  HolmeB^ 
1  6a.  881-891. 

Conversion  upon  which  recovery  in  trover  may  be  had 
mnst  be  a  positive,  tortious  act.  Non-feasance  or  neglect  of 
legal  duty,  mere  failure  to  perform  an  act  made  obligatory  by 
contract,  or  by  which  property  is  lost  to  the  owner,  will  not 
support  the  action:  Sturges  v.  Keith,  57  111.  451;  Bailey  v. 
Movlikrop,  55  Vt.  17;  Rodgera  v.  Hine,  2  Cal.  571;  56  Am. 
Dec.  868;  Ragsdale  v.  Williams,  8  Ired.  498;  49  Am.  Dec.  406. 
A  bailee  is  not  liable  in  trover  for  a  loss  of  property  through 
larceny  from  him,  or  because  of  negligence  resulting  in  its 
destr action:  Hawkins  v.  Hoffman,  6  Hill,  586;  41  Am.  Dec. 
767;  Packard  v.  Getman,  4  Wend.  613;  21  Am.  Dec.  166.  If 
tiie  bailee  undertakes  to  carry  the  property  to  the  owner,  and 
fails  to  do  so,  and  it  is  subsequently  lost  while  in  his  posses- 
don,  through  no  positive  misconduct  of  his,  he  is  not  liable  for 
conversion:  Farrer  t.  Rollins,  87  Vt.  295.  But  if  he  does  any 
aflirmative  act  inconsistent  with  the  bailment,  and  known  by 
him  to  be  so,  trover  Will  lie  against  him:  Jones  v.  Hodgkins, 
61  Me.  480i  And  if,  having  notice  of  the  claim  of  the  true 
owner,  he  delivers  the  property  to  another  person,  or  permits 
another  to  take  it  out  of  his  possession,  whereby  it  is  lost  to 
tbe  plainttlf,  he  is  liable  for  its  value  in  this  form  of  action: 
Dearborn  v.  Union  Nat.  Bank,  58  Me.  278;  PhiUips  v.  Brig^ 
kam,  26  Ga.  617;  71  Am.  Dec  227;  Alabama  etc  R.R.  Co.  v. 
tOdd,  86  Ala.  209. 
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Each  of  the  several  charges  given  by  the  court  below  at  the 
request  of  the  plaintififs  is  supported  bj  one  or  another  of  the 
principles  we  have  announced.  Only  one  of  them  is  objec- 
tionable in  any  respect,  and  that  not  in  such  sort  as  will  work 
a  reversal.  Charge  No.  6  is  argumentative,  in  that  it  direct! 
that  the  jury  may  look  to  certain  testimony,  etc.,  as  determin- 
ing whether  defendant  had  control  of  the  property;  but  while 
the  charge  might  have  been  refused  on  this  ground,  the  giving 
of  it  is  not  a  reversible  error:  Birmingham  F.  Briek  Wart$  t« 
AUen,  86  Ala.  185. 

Of  the  charges  asked  by  the  defendant,  the  first  and  tenth 
direct  a  verdict  for  the  defendant,  if  the  jury  believe  the  evi* 
dence.  We  suppose  these  charges,  as  also  charges  fi,  7,  and 
9,  were  requested  on  the  theory  that  the  cattle  transaction,  to 
which  reference  has  been  had,  was  a  payment  of  Bishop's  note^ 
and  operated  a  divestiture  of  plaintiffs'  title.  This  position,  at 
we  have  seen,  is  untenable,  and  it  follows  that  charges  1,  fi,  7| 
9,  and  10  were  properly  refused.  Charge  No.  4  is  bad«  in  that 
it  required  the  jury  to  find  that  Boiling  had  not  converted  the 
property,  although  they  should  believe  that  when  Eirby  de- 
manded it  from  Mrs.  Bishop,  Boiling  interfered,  and  unquali* 
fiedly  and  unconditionally  refused  to  allow  him  to  remoive  it» 
and  by  these  means  prevented  its  removaL  Charge  Na  6  would 
have  defeated  a  recovery,  unless  the  jury  believed  Boiling 
converted  the  machine  to  his  own  use,  when  he  would  hav« 
been,  as  we  have  seen,  equally  liable  for  a  conversion  to  the 
use  of  Bishop  or  Mrs.  Bishop,  or  for  a  delivery  to  either  of 
them,  if  he  had  possession  or  control  of  it  after  notice  of 
plaintiffs'  claim.  Charge  No.  8  is  open  to  the  same  infirmity 
as  No.  6,  and  moreover  is  misleading,  at  least  in  its  require- 
ment of  evidence  of  possession  in  the  defendant,  since  the  jurj 
might  thereby  have  been  induced  to  the  conclusion  that  hit 
intermeddling  with  the  property  while  in  strictness  the  poeee*- 
sion  was  in  Mrs.  Bishop  was  not  a  conversion,  although  it  was 
in  one  aspect  of  the  evidence  a  palpable  dominion  over  it  to 
the  exclusion  of  plaintiffs'  rights. 

The  defendant  also  requested  the  following  charge:  ^  If  tlio 
jury  find  from  the  evidence  that  all  the  defendant  did  ia 
reference  to  the  machine  was  to  move  it,  with  his  daughter,  fm 
a  house  on  his  place,  and  come  to  town  to  make  inquiry  as  to 
what  was  the  truth  as  to  the  payment  of  the  note  given  by 
Bishop  for  the  machine,  and  that  he  allowed  bis  daughter, 
Mrs.  Bishop,  to  remain  in  a  house  on  his  place,  and  that  tht 
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macbine  was  afterwards  earned  awaj  by  Bishop,  one  of  the 
makers  of  the  note,  this  would  not  make  him  goilty  of  a  con- 
version of  the  sewing-maohine,  and  the  verdict  of  the  jury 
should  be  for  the  defendant''  This  charge  was  refused,  and 
an  exception  reserved.  As  we  read  the  evidence,  every  fact 
it  hypothesises  is  based  on  testimony  in  the  case.  It  is  there* 
fore  not  abstract  It  presents  the  defendant's  aspect  of  the 
case,  not  upon  a  part  of  the  testimony,  but  on  all  of  it  The 
jury  are  not  restricted  in  determining  whether  they  will  be- 
lieve the  tacim  hypothesised  to  the  evidence  in  behalf  of  the 
defendant,  but  they  are  directed  to  consider  the  whole  evi- 
dence, and  if  upon  that  consideration  they  find  these  facts  to 
be  trm,  they  must  find  for  the  defendant  If  the  charge  as- 
serts a  correct  proposition  of  law,  therefore,  it  should  have 
been  given:  Alexander  v.  Wheeler,  78  Ala.  167;  Munlere  v. 
State,  87  Ala.  84.  Our  opinion  is,  that  the  charge  asserts  a 
sound  principle  of  law.  If  the  fiusts  stated  were  found  to  exist 
by  the  jury,  the  only  act  the  defendant  did  in  connection  with 
the  property  was  in  conservation  of  it, —  he  gave  it  shelter, —  a 
^  kindness  to  the  owner,  done  without  any  intention  of  injury 
to  the  thing,  or  of  converting  it, —  an  act  perfectly  consistent 
with  the  right  of  the  owner  and  his  dominion  over  it":  Com^ 
ner  y^.  Alien,  88  Ala.  616;  Deni  v.  OhUee,  6  Stew.  A  P.  888;  28 
Am.  Dec.  860.  And  though  he  thus  gave  shelter  to  the  prop* 
erty,  it  was  as  property,  the  possessory  right,  at  least,  to 
which  was  in  Mrs.  Bishop;  and  on  these  facts  he  never  dis- 
turbed her  possession,  or  acquired  any  possession  in  himself^ 
that  would  have  authorised  or  enabled  him  to  have  prevented 
the  removal  of  the  machine  by  Bishop.  The  charge  ought  to 
have  been  given.  So  ought  charge  Na  2.  The  bare  posses- 
sion of  property,  without  some  wrongful  act  in  the  acquisition 
of  possession,  or  in  its  detention,  and  without  illegal  assump- 
tion of  ownership,  or  illegal  user  or  misuser,  is  not  a  conver- 
sion: Glass  V.  IftfJfiOan,  7  Port  297. 

For  the  errors  committed  in  refusing  to  give  the  two  charges 
last  considered,  the  judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded.      

OosviBsnni  ct  PsssosAiiR'  Bpiwoisst  to  BvwrAa  Tbotb— Dafnnt 
SKHML — OoiiT«raioii  of  ptnonal  psvymif  itkm  pUuw  whoMTtr  a  panoi  wbm 
k  TOfMn&rihiB  owner  nor  tntitJed  to  tiw  poii— iom  «<reuwi  dominien  or  •ontroi 
•ror  It  tnooniistont  with  or  in  defiaaoo  of  llio  rigbtiof  o  panoa  who  faoltlMr 
In  poMaanon  or  entitled  to  the  immediote  poeeeesion  thereof  i  /Wfarv.  fWov^ 
SSlfii  519|  Lifintr.  Bokim,  IGft.  SS1|  MnMm  v.  HOi; SS H. H.  Slli  Weet 
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^r9ey  H.  R.  Cm,  r.  Trtnkm  e$s.  (?•.,  R  N.  J.  L.  €17;  Ac|«f9<  v.  Bmrt,  7 
254;  Mmrayr,  Bwlmg,  lOJ^hnt.  178;  M^nM^Y.  f  Aafer.  fi  Cow.  323; 
U29  Y.  lmn»,  28  N.  Y.  4ia4;  ^i^ob  v.  Brockux^  31 N.  Y.  4da;  £eid  ▼.  GBicocd^ 
1  Nott  &  McC.  592;  9  Am.  Dec  729;  AUtn  v.  CVct/y.  10  Wead.  349;  25  Am. 
Dec.  56G;  //^ttA/  v.  Cairy,  11  Com.  K  977;  16  Jur.  lOT;  21  L.  J.  Com.  P.  97; 
Hmj^driley.  hVitUium,  8  Iie«l.  49&;  49  Am.  dwB.  40S;  roorimanT.  HMmmi,  f» 
N.  U.  67:  hi  Am.  D»€.  SHO;  i^icMi^  v.  Harrmmi,  8  Qa.  (U;  fiS  Ajb.  Dm. 
385;  f/iZyr  v.  IKAcur^r,  8  Waod.  505;  24  Am.  Xl«c.  66;  Bale  v.  ^i»«i»2  X.  B. 
Mob.  14H;  15  Am.  Deo.  150;  OoeU  v.  ^mi^  128  Mass.  238.  Convenion  hft» 
btien  defined  aa  a  dealing  by  a  person  with  chattels  not  belonging  to  him  ia 
a  manner  inconisistest  wrkh  tb«  rtgltte  ef  the  tr««  corner:  Veitain  ▼. 
15  Or.  53»;  3  Am.  St.  Rep.  >fi^;  iTsTntAy  «.  Ami^  11  Or.  61.  The 
"owii«r/'  aa  hare  uul  alaawheFa  naad  io  cwtnaotion  witb  th*  law  of 
Bton,  do€s  not  neeessarily  ligiiify  the  person  in  whom  the  title  to  the  prop- 
erty is  vested,  for  there  are  instances  in  which  pecsous  who  are  not  owners 
may  recover  for  a  conversion  of  chutteh:  Nif^oRti  t.  Basiard^  1  Tyrw.  ft  O. 
156;  2  Cromp.  M.  &  R.  6»;  1  GaW.  295;  Jffriu  ▼.  6.  IT.  JTy  Ob.,  6KL  A  B. 
8432;  2  Jur.,  N.  S.,  2S0;  25  U  J.  Q.  B.  1(C;  ifeAn*  ▼.  fTyo^i,  2  Xaiut.  268; 
and  in  which  he  who  is  their  owner  may  not  recover  therefor.  GonTeraioa 
is  an  uffeiise  against  the  possession;  and  a  recovery  therefor  may  be  had  bj 
him  M-ho  was  either  in  i  ossession  or  entitled  to  the  immediate  possession  of 
the  property  wheo  the  eenvereioB  was  oommitted,  wnd  by  bo  etiier  pet  sou. 
Hence  if  tlite  owner  was  neither  la  poseeasum  nor  entitled  to  the  imiiwdlBis 
possession  of  his  property  when  it  was  converted,  whatever  hia  other  ran^ 
dies  may  be,  he  cannot  recover  in  trover  for  the  conversion:  Gordon  ▼.  Harper^ 
Term  Rep.  9;  2  Ksp.  4«5;  Owen  v.  KnigkC,  4  Biug.  N.  C.  54;  8  Dowl.  P.  CL 
245;  5  Scott,  307;  brmllejf  w.  Caphy,  1  Com.  B.  686;  9  Jnr.  999;  14  U  J» 
Com.  P.  2  J2;  Pain  ▼.  8Iu!r*ff  ^  MkLdiesex,  Ryan  &  M.  99;  Middluwortk  T. 
Sedgwick,  10  Cal.  392;  Sufiji  v.  HwKieif,  10  Vt  206;  33  Am.  Dae.  197. 

"  'Wiioever  undertakes  tortiously  to  deal  with  the  property  of  another  as 
his  own,  or  tortioasly  detains  it  from  the  owner,  is,  in  contemplation  of  law, 
guilty  of  a  conversion ':   Wtiit  ▼.  Potter,  t  Mason,  77.    'A  conversion,  ia  1^ 
sense  of  the  law  of  treirer,  ooneiBti  either  ia  the  appioyiiatiaa  of  ths  thing 
to  the  party's  own  use  and  benefioial  enjoy meati  or  in  its  destmotieo,  «r  ia 
exercising  dominion  over  it  in  exclusion  or  defiance  of  the  plaintiff's  rights 
or  in  withholding  the  possession  from  the  plaintiff  under  a  claim  of  title  in- 
consistent with-  his  own ':  2  Qreenl.  Ey.,  sec.  642.     But  the  use,  or  dispiH 
sitiou,  or  detention  of  a  thing  that  'might  he  a  tort  under  one  etrenmstaaea 
mi^ht,  if  done  under  others,  assnaea  different  nppmr n noe  'g  as,  for  ezaaipls^ 
if  the  use,  disposition,  or  detention  was  to  do  a  kindness  to  the  ownert  sad 
without  any  intention  of  injury  to  the  thing,  or  of  converting  it  to  the  naeaf 
the  person  using,  disposing  of,  or  detaining  it,  and  was  merely  conservativa 
of  it,  and  perfectly  consistent  with  the  right  of  the  owner  sad  his  domiaior 
over  it:  2  Oreenl.  Ev.,  sec.  643;  Drakg  v.  SkorUr,  4  Bap.  U6;  8pmHb  v. 
Purdy,  11  Mo.  219;    WaU  v.  PoOer,  2  Mason,  77|  Glwer  v.  JUddids^  U  Lpsdr 
582;  Denl  v.  Chitea,  3  Stew,  k  P.  383;  28  Am.  Deo.  350":  Ctmmer  v.  AUen^  3» 
Ala.  516.    Uenoe  where  the  ant  relied  iipoa  aa  n  ooavecsioD  oonsistodaf  the 
bottling  of  a  large  qo&ntity  of  wine,  and  there  was  evidenoe  that  it  was  likel;| 
to  suffer  injury  if  not  botUed,  the  bottling  was  adjudged  not  ta  ha  nMana> 
rily  a  conversion,  and  it  was  left  for  the  jury  to  determias  froia  the  whola 
evidence  whether  a  conversion  had  taknn  place  or  aot:  PkSUpoi  t.  KUi^  4 
Nov.  k  M.  611;  3  Ad.  &  £.  106;  11  Har.  4  W.  134. 

In  the  sense  of  the  law  of  trover,  a  oonversioa  eonsiBts  either  in  the  a^ 
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froprUtkn  cf  Hm  property  H  the  paitj't  own  iim  and  tMDeflebl  mkloytmai^ 
«r  in  its  dastr!uti«n»  or  in  ez«nasinf(  doaainion  •▼«  it»  in  aorchMMm  «r  dafl* 
«iiM  of  til*  plaintiff's  rights  or  in  withholding  tfao  poMoanon  from  tha  plai» 
tiff  nndar  n  elaim  inaonaiatent  with  hia  ownt  2  Snnnd.,  Fattaraoo  and 
Williama'a  ad.,  47  h;  2  GraenL  flr.,  aaa  642.  Lord  Holt'a  genaral  daflnition 
«f  n  oonraraion,  in  Baldwin  ▼.  Ot4e^  6  Mod.  212,  ia,  that  it  ia  '  tho  aaanming 
wpan  ooa'a  aolf  the  property  in  and  right  of  diapeaing  ol  anothar'a  fooda'  "t 
TkJm  ▼.  M»rm,  88  Vt.  477;  94  Am.  Deo.  845. 

OovTSBflinv  BT  8SLLXRO  Ghatuks  ov  Ahothir. — If  one  haa  nndai^ 
takan  to  ooufart  the  ohattela  ef  another  to  liia  own  nae^  er  to  do  any  aet 
which,  if  aeoompliahed,  mnst  reanlt  in  depriving  the  owner  of  hia  property, 
than  dearly  the  wrong-doer  ia  anawerahle  for  a  oonvereion;  Cka-k  ▼.  WM' 
Aflfar,  19  Coon.  819;  4B  Am.  Deo.  160;  HcaJogr  t.  Dtme$d^  9  Gill,  7;  62  Am. 
Daai  670l  Haneo  ooawho^  without  lotherity,  aaanmea  t»  aeU  or  otherwise 
diapooa  of  the  ohattela  of  anotliar,  whether  for  hia  own  benefit  or  not,  ia 
gnilty  of  n  ooBToraumi  Hmukm  t.  Drskt,  Meigs,  76|  88  Am.  Deo.  130;  A^ 
mm  T.  Cbite,  6  Wend.  603;  22  Am.  Deo.  661;  Qtn^  r.  MaMm,  8  Ark.  127; 
WoBijuan  T.  Omrriert  24  N.  H.  237;  Firemen's  Ine,  Co,  t.  Cbolnm,  27  Ahk 
l|  Amdermmr.  Nkkohe,  28  N.  Y.  600. 

Oomnnuioir  bt  Salb  not  Mai>b  FunBUAsr  to  Aoxin^  Bailbb^s,  ob  Ov- 
t's  AuTBomnT.  —  Though  the  peraon  making  s  aale  of  the  chattels  of 
■Bother  might  hnre  been  anthorized  to  make  snob  aale  nnder  certain  eircnm- 
■tanoea^  yet  if  he  waa  not  anthorixed  to  make  the  aale  st  the  time  or  in  the 
manner  hi  whioh  it  was  made,  or  to  the  peraon  who  became  the  pnrchaaer, 
the  net  may  generally  be  trented  aa  n  oonToraion:  Battejf  ▼.  (Jolhjf,  84  N.  H. 
29;  66  Am.  Dee.  762;  Perkim  t.  Tftompmn,  8  N.  H.  144;  Sarffeni  t.  Oiie,  8 
N.  H.  826;  Oraee  r.  lidBeitadt,  49  Als.  163;  Porter  t.  Fader,  20  Me.  391; 
S7  Am.  Dea  69;  Jchutm  r.  Stear,  16  Com.  B.,  K.  S.,  830;  10  Jar.,  N.  S.,  99; 
»  L.  J.  Com.  F.  130;  12  Week.  Rep.  849;  9  L.  T.,  N.  S.,  804. 

A  aheriff  or  constable  who  has  levied  npon  property  nnder  s  writ  entitiing 
him  to  aell  it  in  the  manner  preacribed  by  law,  for  the  pnrpoae  of  antisfying 
the  writ,  ia  deprived  of  the  protection  of  hia  writ^  and  made  n  trespaaaer  06 
imihf  if  he  abases  his  snthority,  and  hence  is  liable  aa  for  the  oonverrion  of  the 
property,  if  ha  aella  it  in  defianoe  of  a  proper  claim  far  iti  exemption  from 
■ale^  cr  if  ha  makea  the  aale  before  or  after  the  time  at  whioh  he  waa  anthor- 
iiad  to  aaake  it,  or  at  a  plaoa  different  from  that  deaignated  in  the  notice  of 
■ale^  or  m  the abeanoa  of  aooh  notioai  HaUr.  Bof^  40  Vt.  676;  94  Am.  Deo. 
440;  BvarU  v.  ^mpsM,  48  Vt.  206;  ^rebb  T.  Blamekard^  20  N.  T.  228;  61 
Am.  Dea  220;  Freeman  on  Bxecationa,  aea  802i 

A  pledgee  of  peraonalty  may  also  become  liable  for  ita  oonveraloB  by  ita 
nia,  though  he  waa  anthoriaed  to  aell  to  certain  peraona,  or  after  complying 
with  certain  prereqniaite%  if  the  aale  waa  made  before  it  waa  anthorized,  or 
waa  made  to  one  not  anthoriaed  to  pnrchaae,  or  without  complying  with  lome 
af  the  prerequisites  exacted  either  by  the  contract  of  pledge  or  by  the 
hiw  applicable  to  the  relation  of  the  parties:  Jokneom  T.  Siear^  16  Com.  Bl, 
V.  a,  830;  10  Jnr.,  N.  a,  99;  83  L.  J.  Com.  P.  130;  12  Week.  Rep.  849;  9 
L.  T.,  N.  a,  804;  MaryloMd  F.  /.  Co.  v.  Dalrymple,  26  Md.  242;  89  Am.  Dea 
779;  Stearm  v.  iforai,  4  Denio^  227;  47  Am.  Dea  248. 
^  Gurwmanom  bt  Vbbdbb  of  Pbopsbtt  Sold  wrrBOinr  Authubiti.  — . 
[Whan  a  sale  is  made  nnder  anch  dronmetancea  that  the  aaller  ia  gnilty  of  a 
■■noiaiim  in  mahlng  it,  the  vendee  ia  also  gnilty  of  aoonvorsion,  if  he  takaa 
af  the  proper ijf  pnranant  to  the  aale  and  exeroiaae  any  dominion  or 
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MDtrdl  ow  m\Oooper  t.  WWomaU,  1  Oom.  B.  672;  9  Jnr.  598;  14  L.  J.  Com. 
P.  819;  OmAf4.  Lmdaay,  L.  R.  S  App.  Q  459;  47  L.  J.  Q.  B.  481;  38  L.  T.. 
N.  &^  575)  10  Week.  Rep.  4(Wi  Ql  leeorery  may  therefore  be  Imd  afainel 
liim  in  as  eotioa  of  trorer  withoav  any  pnor  demand  opon  him  for  the  ptop- 
ertjT,  thoagh  he  porchased  it  in  good  faith,  and  paid  a  fall  oonaideration  thefo- 
for,  in  the  belief  that  the  eeller  was  the  owner  of  the  property  or  had  power 
Id  aell  and  diapooe  of  iii^ibfnort  r.  Newltm,  9  Allen.  171;  (85  Am.  Dee.  749^ 
T.  BvertU^  20  ^na.  267;/82  Am.  Deo.  541  d  Samhorn  ▼.  Cclman^  6  N.  H. 
14;^  Am.  Deo.  7O37}.^y0emaii>.  Underwood,  66  Me.  229;  Hjfde  t.  XMb,  U 
N.  H:  494;^  Am.  Deo.  508,\  FeMon  v.  Lewu,  15  Or.  539;(3  Am.  8L  Bap. 
184;\lfcCom6J6  t.  Dam»,  6  Bast,  538;  Qahom  t.  Bacon,  11  ke.  29;  25  Am^ 
Dea  258;  Btanleg  ▼•  Qaiflord,  1  Cnsh.  536;  48  Am.  Deo.  643;  Trudo  ▼.  An- 
dermm,  10  Mioh.  858;  Bake  ▼.  BueO,  50  Mich.  89;  BarpeiMig  r.  Meger,/^ 
CaL  555^  WilUamM  r^Merle,  11  We^d.  80;^  Am.  Dea  mi\Affmew  t.  JoL- 
son,  22  Pa.  St.  471;  ^  Am.  Dea  803V  HoieUm  t.  Dydk,  Ukigii,  76;^  Am. 
Dea  130]|V)!la|Miimi  t.  Cfole^  12  Gray,  141;  ^1  Am.  Deo^SO^Uote  in  25  Am. 
Dea  OOsTVor^  t.  Fotier,  20  Me.  ^1^  Am.  Dea  59\  Tvbls  ▼.  OampbeO, 
74  Mioh.  552/16  Am.  St.  Rep.  65SU  like  mere  bidding  iff  or  pnrehasing  ti 
property  at  a  iale  thereof  by  one  who  is  neither  the  owner  nor  anthorued  by 
bim  to  make  raoh  sale  appears  not  to  be,  of  itself,  snffioient  to  oonstitata  a  eon- 
Torsion,  nnlees  it  ia  followed  on  the  part  of  the  pnrohaser  by  his  taking  aotoal 
or  rirtoal  poseesiion  of  the  property,  or  ezeroising  some  other  nnequiTocal 
dominion  or  oontrol  orer  it:  Traiflor  t.  ffarraU,  4  Blackf.  317.  Hie  oonrls  of 
New  York  insist  that  one  who  porobases  and  takee  possession  of  pMuperiy 
In  good  faith  eannot  properly  be  treated  as  a  wrong-doer  until  ho  haa  notioe 
of  the  inralidity  o^  his  titles  and  they  will  not  sostain  an  notion  against  him 
by  the  owner  for  their  oonversion,  unless  the  latter  has  demanded  poaaeasion 
or  otherwise  made  hia  title  known,  and  the  demand  has  been  refased,  or 
•ome  other  net  done  in  dsfianoe  of  tiie  owner's  title,  after  its  ezistenoo  was 
madeknowni  OiUtar.  SoberU,  57 N.  T.  28;  J^t.  Ehk,  8N.  T.  506;  Bmr^ 
ftUr.  irarm,  8 UiU,  848. 

CoKTaBBiOKt  tHOUOH  No  Sali  IS  Maml  --  It  ia  by  no  maaaa  sassntial  te 
the  oonTorsion  of  ohattols  that  the  wrong-doer  aell  or  attempt  to  aell  them, 
or  oTon  that  ho  do  any  other  aot  ealcnlated  to  oonrert  them  to  hia  own  nsa. 
Any  other  ozerolse  of  dominion  over  personalty  in  defianoe  of  tho  owner^s 
righta  aooomplishes  the  same  legal  remit.  Henoe  one  who  aids  aaotbar  to 
take  property  from  its  owner,  or  to  withhold  possession  of  it  from  him  in  da» 
flanoe  of  his  rights,  ia  guilty  of  a  oonTorsion,  thoogh  the  net  was  dona  with* 
ont  intending  to  claim  any  personal  benefit  or  adTantage  therefrom,  and  in 
the  belief  that  it  waa  meioly  in  tho  way  of  rendering  assistance  to  one  who 
was  entitled  either  to  take  or  to  retain  possession  of  tho  property:  Baker  t. 
^Mfs,  64N.  H.  102;  OomghOMr.  iBoO;  4  Allan,  834|  Meadr.  Jack,  12 Daly, 
65;  McCformkk  ▼.  Sieveneon,  13  Neb.  70;  Freemam  r.  Stmrloek,  87  Ala.  407| 
8eoU  T.  PeriifNs,  28  Ma  22;  48  Am.  Dea  47a 

Ck>iiTSB8iOB  BT  WoBDS  Au>NB.  — There  may  also  be  a  eon  version,  thoagh 
there  is  no  moving  or  seising  of  the  chattels,  and  no  interferenoe  with  tbem 
•loept  such  as  oonsista  in  words,  spoken  or  written,  indicating  an  intention 
to  olaim  and  exeroiae  dominion  over  them  inconsistent  with  tho  righto  of 
Ifaeir  owner,  as  where  an  officer  had  a  writ  proclaiming  a  levy  upon  goodi^ 
and  threatened  to  take  them  away  nnleas  a  receipt  was  giTon  for  them,  and 
was  prevented  from  an  taking  them  by  the  giving  of  snob  receipt,  though 
ho  did  not  touch  theaH  Wimtrit^kam  w.  Lqfif^l  Cow.  lUi  Oommakw.  Bmk, 
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9  Wand.  4<lf;  PiU^pt  ▼•  iTofl;  8  W«&<i  610;  24  Am.  Dae.  108;  AOea  t. 
€V«ry,  10  Wand.  849;  S6  Am.  Dae.  566;  Fonda  r.  Vam  Home,  15  Wend.  63U 

10  Am.  Deo.  77.  Of  aome  of  the  oaaaa  lost  eitad  it  may  be  said  that  th* 
reqniriiig  %  panoa  to  give  o  raeeipt  for  the  propartj  waa  in  faot  raqairing 
him  to  bold  it  for  the  olBoer*  and  theraCore  was  an  actual  holding  by  tha  offi- 
cer throngh  the  raoeiptor  as  hia  agent;  but  it  is  not  naceasary  that  a  peraon, 
to  be  gnOty  of  a  eooTanioii,  ahoald  take  aotnal  poaaeasion,  either  in  person 
•r  by  hia  agenl  It  ia  raffioiant  that^  being  in  a  condition  to  exercise  do- 
flunien  and  eoatrol  over  the  property,  he  assumes  the  right  so  to  do,  and  the 
•amimptioii  ia  aoqnieaoed  in  by  the  owner  or  the  party  in  poaiseasion  at  the 
time  the  aaanmption  ia  made:  BriM  ▼.  Burt,  7  Johns.  254;  5  Am.  Deo.  264^ 

WMer  ▼.  JOoeb^  44  Me.  147;  60  Am.  Dec  87;  BaUw.  Amos,  5  T.  B.  Men. 
80;  17  Am.  Deo.  42.  Therefore^  where  one  who  claimed  to  be  entitled  t» 
•ertain  bay  notified  the  owner  not  to  remove  it^  and  apparently  intended 
Mid  deeigned  that  it  ahoold  be  need  by  the  person  in  whose  possession  it  wa% 
and  by  whom  it  waa  snbeeqnently  nsed,  both  were  held  to  be  gnilty  of  a 
▼eraioiiy  the  eonrt^  la  ao  deciding,  saying:  "Any  distinct  act  of  dominioa 
igfolly  exerted  orer  another'a  property  in  denial  of  his  rights  or  incon- 
aiatent  with  it|  le  a  oonTernon.  It  is  not  neoessary  that  there  ahonid  be 
a  maanal  taking  of  the  property.  If  the  wrong-doer  ezeroieea  a  dominion 
over  it  in  exdnsion  or  in  defianoe  of  the  owaer'a  right,  whether  it  be  for  hie 
own  er  another'a  naa^  it  ia  in  law  a  eonversion:  Cooley  on  Torts,  448;  ^ 
OreeoL  Br.,  aee.  64^  Mmuu t.  Maton,  64  N.  H.  98.  'The  rery  denial  of 
foods  to  him  that  has  a  right  to  demand  them  is  an  actual  oonTorsion,  and 
Boi  ealy  erideaoe  of  it,  as  has  been  holden;  for  what  is  a  eonTersion  bnt  an 
naanming  npoa  ooe'a  aelf  the  property  and  right  of  dispoelag  of  another** 
fCoodsf  And  he  tliat  takes  npon  himself  to  detain  another  man's  goods  from 
him  without  eause  takes  upon  himself  the  right  of  disposing  of  them't 
Holt,  a  J.,  in  Baldunn  ▼.  Cole,  6  Mod.  812.  Although  the  defendant  did 
■ot  haTo  the  ^poesssston  of  the  hay  after  the  sale,  or  the  right  to  oontrol  the 
moTomenta  of  Bosworth,  there  waa  evidenoe  that  both  understood,  after 
tiie  sale,  that  Boeworth  waa  anthortsed  by  the  defendant  aa  Tender  to  use 
the  hay,  and  that  was  a  oonversion  by  the  defendant.  He  had  sold  it  for  a 
prioe  to  Bosworth.  Hia  olaiming  that  he  bought  it  of  the  plaiutifl^  and  his 
forbidding  the  plaintiif  to  remove  il^  then  in  the  aotnal  poesession  of  Boe- 
worth, was  eridenoe  from  whieh  it  was  oompetent  to  find  that  hia  pnrpoee 
was  to  enable  his  vendee  to  eonsume  the  hay,  and  that^  for  the  pnrpoee  of 
this  eaae^  its  eonvertton  by  his  vendee,  authorised  by  the  vendor,  was  the 
aet  ef  the  vendor.  In  aathorising  and  aiding  Bosworth  to  oonvert  it  to  his 
•wa  nee  he  became  liable  to  the  plaintiif  in  trover:  Fkmien  v.  (7oAf  ,  88 
N.  H.  84.  When  several  Join  in  the  eonversion,  trover  will  lie  against 
either  of  them:  PaUes  v.  OUmort^  18  N.  H.  460;  46  Am.  Deo.  386.  There 
was  evidenoe  from  whieh  it  waa  competent  to  find  a  oouversion  by  the  de- 
fendant "i  Baker  v.  Been,  64  N.  H.  102. 

lliere  k  perhape  not  aa  entire  aooord  in  the  anthoritiee  upon  the  snbjeet 
ef  a  eonveralon  of  chattela  by  mere  words  indicating  an  intention  on  the  part 
ef  the  qpeaker  to  take  er  to  retain  possession  of  them  when  the  property  ie 
not  in  hie  posseesion  nor  under  his  immediate  oontrol  when  they  are  uttered. 
Thus  ia  Hew  York,  one  who  had  purchased  property  from  a  person  having 

\  BO  title  was  visited  at  hia  home^  thirty  mflea  distant  from  the  property,  by 
Hi  true  owner,  who  there  made  a  demand  for  ita  possession,  to  which  such 
parehaeer  replied  that  he  was  willing  to  do  what  was  right;  that  he  did  not 

J         want  aay  trouble  about  it;  that  he  would  not  give  it  up  nnlees  he  oould  get 
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released  fran  paying  the  man  he  Wvgbt  It  tl.  Iliera  ffwt,  tA  tiM 
nothing  to  preTent  the  ewner  frem  tahnig  pitsseeiiett  of  Ms  pveperty 
It  was.  The  ooart  hel4  that  ne  eD»Teraioa  httd  lakea  |ilaoe,  Miyittg:  *'  It  U 
trne  that,  to  eoastitute  a  eoaversiea,  #  wsaiwiaA  taking  is  aei  ■eoeeHrj*  Iml 
where  wonls  are  relied  u|^on,  they  oitMi  be  ttttered  m  sath  ctrdattietaUieee  m 
proziniity  to  the  property  aa  to  shew  defie^Me  df  the  owei's  riffit^  ->«•  <totet 
mination  to  exercise  dominida  aia«l  eeatrbl  over  the  property,  m4  toevelU'ltf 
the  property  from  the  eaereiseol  hie  rigMt''»  OiOm  ▼.  MherU^  hi  N.  T.  88L 
Thongh  ehattela  are  ia  the  posMesaidn  a<  eae  who  claims  to  be  Ukoir  •wmB^ 
his  assertion  of  ownership  is  not  a  couversieii  if  AMUtle  to  a  stnuiser  set  m 
eight  of  the  property,  nor  in  tlie  preesaoe  of  the  ewtier,  nor  made  with  a 
riew  to  preventing  him  from  taki<i|;  peeeesiAoii  of  ass«iahig  his  rightfal  d^ 
minion  and  eontrol:  Iriak  ▼.  Gktyn^  8  Vt.  aOj  30  Aei.  Dec  446^ 

lL4V8nu«ioiie  9maiwi»o  VAmoim  Mo»A  «r  Ooir^iiMMi.  ->^  Thm  fellav^ 
ing  acts  have,  in  harmony  with  the  ganeMl  rules  beMM  <ilated,  heoA  dealarad 
to  be  sufficieat  evidence  of  a  eouvtwtioa  on  the  part  «f  the  penott  guilty 
of  their  eommission:  Sawing  logs  bearing  plniatiff'gmailM,  irhioh  had  he>» 
oooie  intermingled  in  a  beom  with  defendant's  left:  dark  t.  Ntimm  Lumber 
Cok,  84  Minn*  289;  seilwng  aader  eaeoatiea  chatteUref  one  whe  is  not  a  party 
to  the  writ,  whether  the  ehattela  w«M  removed  er  ante  SiMdet  r.  A^tdenam^ 
54  Mich.  122;  attaching  the  property  of  one  pet«on  under  a  wHt  tKatnai  an- 
ether,  though  there  was  no  manual  tahing  or  retnoval:  Johnmm  t.  Ftarr^  60 
N.  H.  426;  Woodbury  v.  Ltmg,  8  Pick.  MS;  19  Am.  Deo.  84ft;  aelUiq^  the 
property  d  another,  though  the  party  mailing  tile  sale  iMver  had 


tempted  to  d^k||[fr  the  posseesion  of  the  property  seM,  and  there  waa  ■• 
evidence  wheS!^  the  purchaser  ever  took  peeseseien  or  net:  RamAg  v. 
Beale^t  11  Or.  49;  prooaring  a  certificate  of  stock  to  b«  iiened  ta  ona  nol 
entitled  thereto,  and  then  seltiag  it  te  an  ittaoeeat  parohaaer:  Saber  ir. 
ITosewH  60  Tez.  140;  permitting  plslatlff 'i  aheep  ta  beooaM  tntermiiigM 
with  defendant's,  and  then  assisting  the  parehaser  of  defsadaat'a  floek  ta 
drive  away  such  flock  with  plaintiff's  sheep  therein,  knowing  that  each  pat^ 
ehaser  intended  to  convert  them  to  his  own  use,  though  he  said  he  would 
send  back  and  pay  for  them  if  any  one  claimed  itt  AUtn  t.  MeMtmagie,  77 
Ma  478;  taking  beads  from  a  bonk  in  which  they  were  deposited,  and  sand- 
ing them  oat  of  the  state,  to  bo  used  as  eoUatenl  seeurity  lor  tha  debt  off  tha 
taker,  though  he  intended  and  expected  to  have  theldentieal  bends  ntnraed 
to  their  place  of  custody:  Coninumweaiik  t.  T'emisy,  07  Masa  00;  eatting  tin- 
her  on  the  lands  of  another,  thoun^  it  ia  not  carried  away;  Samhtmm  v. 
styt,  8  Pa  St.  294;  olniming  the  awneiahip  of  property,  and  by  threats 
venting  the  rightful  owner  from  taking  possession  i^  it:  Sort  v.  ^snreoi^  4 
Ired.  70;  Oroekei  v.  Bfoty^  8  Humph.  20;  attaching  ohattels  and  plaoing  tlieai 
in  the  care  of  a  keeper,  who,  upon  demand,  refnsee  to  deliver  then  to  their 
owner:  Bmoen  v.  Sanborn,  1  Allen^  800;  laoelving  payment,  nnder  a  elaim  off 
right,  of  a  note  or  aecnrity  in  the  possessloD  of  the  party  reeehrtng,  but  wMirfc 
belongs  to  another:  Sekroeppel  v.  Oeminp,  0  Denla,  SO;  DemdlT.  flktnmpmm^ 
18  Ala.  440;  taking  possession  of  prenilsee  and  letting  them,  tagatber  with 
the  use  of  chattels  thereon,  and  reoeiving  pay  for  saah  aM:  ififier  r, 
0  Cow.  665;  16  Am.  Dea  466;  delivery  by  a  bailee  off  a  earrifleate  ^ 
to  the  officers  of  a  corporation,  to  be  canceled  and  a  new  eertUleatM  ta  be 
issaed  to  another  person,  though  sttch  delivery  wne  indaeed  by  a  forged 
order  purporting  to  be  signed  by  the  owners  HwhbHt  v.  Blarndf,  07  Wch. 
800;  ante,  p.  164;  receiving  the  transfer  of  and  oolleotiBg  a  promissory  ttots^ 
whieh  the  transferee  knew  had  previonaiy  been  indecaad  tn  another  in  blank 
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«8  ooUsteral  seenrity:  Garter  ▼<  Leh^nan,  90  AUl  IQB^^tntAnAg  a  tpeeial  de- 
posit at  thongh  it  wero  a  part- of  the  general  tend  of  a*  bank:  Monrnovih 
Sank  Y.  Dunbar,  19  IlL  App.  558|  refnial  by  innooeat  porobasers  of  stolen 
property  to  pay  the  prooeeda  of  a  sale  thereof  to  its  rightful  owner:  MeDam* 
ieiv,  Adama,  87  Teuu.  766;  delivery  by  agent  tn.  payment  of  hi»  debt  of  a 
iratoh  intrusted  to  him  for  sale:  Bodkk  v.  Cobttm,  68  Me.  170;  oontinning 
to  990  'and  elaim  a  chattel •'takea  in  azohaoge  of  a  person  having  no  title 
thereto,  after  beinpr  informed  of  the  title  of  the  owner:  Porter  t.  Fotierf  20 
Me.  391;  37  Am.  Dee.  59;  unjustifiable  refaaal  by  a  matter  to  prooeed  on  a 
voyage,  or  deliver  the  cargo  to  its  pwners:  Por^nd  Bank  t.  SMht,  6  Mass. 
422;  receiving  a  loan  of  property,  knowing  that  he  who  granted  the  loan 
was  without  authority  to  do  so:  Bice  ▼.  Ciarkp  8  Vt  100^  purchasing  and 
oAllecting  a  promis^iory  note*  with  knowledge  of  thejslaiiii  of  itf  owner: 
Aliisfm  V.  King,  25  Iowa,  56;  removal  of  goods  by  a  purchaser  after  notice 
that  bis  vendor  held  them  only  as  a  factor:  Scriber  v.  MaaUn^  11  Cal.  303{ 
refusal  by  an  auctioneer  to  surrender  property  upon  a  deuiand  being  made 
on  blm  b'y  an  assignee  in  insolvency,  and  proceeding  to  sell  in  disregafd  of 
such  demand,  after  knowledge  of  the  insolvency:  MiUUdn  v.  Haihawap,  148 
Mass.  69;  agreement  by  an  agent  to  hold  the  goods  of  his  principal  for  a 
third  person:  Holbrook  t.  WiglU,  24  Wend.  169;  35  Am.  Deo;  607}  refusal  by 
an  officer  to  deliver  upon  demand  intoxicating  liquora  seised  without  a  war- 
rant, and  detained  without  legal  authority:   Weston  t.  Carr,  71  Me.  856. 

CONVERSIOll   BT    DSLITKRINO  OhA1TBL8  TO    OMB   NOT  -THBIB    QWNBB.  — 

If  the  holder  of  goods,  as  the  agent  or  bailee  of  another,  delivera  them  to  ona 
^▼ho  claims  title  adverse  to  the  owner,  or  who  aeeka  posaesiipn  of  them  for  tha 
parpoee  of  destroying  or  devoting  them  to  some  me  inooMistexl*  with  tha 
rights  of  the  owner,  the  party  so  delivering  them  isiiaUe  for  a -oonwrsioBr 
Savage  v.  Darling,  151  Mass.  5;  HiUy.  Hayea,  38  Conn.  532;  £fidbT.  Lyte, 
46  Mich.  488;  HvbbeU  v..  Blandy,  87  Mich.  209;  ante,  p.  154;  nor  ean  thia 
liability  be  avoided  by  showing  that  the  person  to  whom  tha  delirery  la 
made  waa  an  officer  claiming  the  right  to  seiae  the  property  aa  sneh  imdar  a 
writ  in  his  hands,  unless  in  -fact  the  writ  authorised  the  seuftiret  Oiiibom  ▼• 
FoTweU,  63  Mich.  344;  6  Am.  St.  Rep.  301;  K^w.  OidOohny  de.  J?>  Oo., 
117  Mass.  591;  19  Am.  Rep.  429;  EdtPardaY.  White  L.  T.  Co,^  104  Maae. 
169;  6  Am.  Rep.  213;  HaHl  v.  Boeton  B.  B.  Co,,  14  Allen,  439;  02  Am.  Daa. 
783.  If,  however,  a  bailee  reoeivea  goods  from  one  whom  ha  finds  in  poaM*> 
aion  of  them,  and  beiiives  to  be  their  owner  or  entitled  to  their  peiiSision»  and 
.aubseqnently  redolyrers  them  to  him  in  good  faith  in  pnrsuanae  of  tha  aoKpraaa 
or  implied  terms  of  the  bailment,  and  withont  any.knoniledge  of  ;tlia  alaima 
of  one  who  turns  out  to  be  their  true  owner,  he  is  not  answerable  to  the  lat- 
ter for  their  conversion:  .^e^pon  t.  Iveraon,  17  Ala.  816;  BurdiU  r,  Hmd^  ifi 
Ma.  419;  43  Am.  Dec.  289;  Naneon  v.  Jacch,  93  Mo.  831;  Z  Am.  81  Rap,  681| 
Sheridan  v.  New  Quay  Co.,  4  Com.  B.,  N.  S.,  619;  OyU  ▼«  .itfijfiwM,  6  Tbanl 
759;  Biddle  v.  Band,  6  Best  k  8.  225;  Hardnumw,  WUkoek  0  Btng.  ttSi 
BaUa  V.  ^tafHon*  1  Pnar,  79;  lietoaffr.  MeLaughlin,  122  Maaa,  84.  Parhapa 
he  may  safely  ratnm  them  after  having  notice  of  the  alaima  af  tha  owner*  if 
he  does  so  before  any  demand  ia  made  for  the  poaeession  of  tiha  proper^  and 
.without  asserting  any  sight  of  dominion  or  oontrol  ovar  H  adverse  to  tha 
iitleor  inoonsistent  w,ith  the  righta  of  tha  owner:  Bembaaaghw.  Phippo,  7i 
Mo.  422.  A  bailee  of  goods  from  one  whom  he  knowa  did  not  lawfnUy  held 
them  has  also  bean  held  not  to  be  liable  for  letting  them  be  taken  ont  of  Ms 
poesession  by  the  bailor,  where  be  did  nothing  to  withhold  pomsiiien  fran 
-the  owner,  and  there  is  nothing  toindioato  that  ha  ^MUld  hara  withheld  aaah 
AM.  9t,  &ar.  Vol.  XXiV.-Ai 
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potMwion  had  ihe  owner  made  anj  demand  apon  him  therefor:  Lorbtg  w. 
Hukahjf,  8  Allen,  575.  A  warehonseman  who,  when  an  officer  goes  to  hit 
warehousie  with  a  writ  of  attachment  and  demanda  access  for  the  purpoee  of 
levying  upon  certain  goods  thereiut  opens  the  house  and  perniite,  or  at  least 
does  not  oppose,  the  officer's  taking  them,  has  been  held  not  to  be  guilty  of  a 
conversion,  though  the  taking  was  not  authoriied.  The  grounds  upon  which 
this  deoision  was  placed  by  the  court  which  rendered  it  were,  that  the  wars- 
houseman  in  not  impeding  the  officer  in  finding  or  taking  the  gocMla,  and 
even  in  pointing  them  out  to  liim  as  the  goods  he  was  in  searoh  o^  did  not 
show  any  intention  to  give  permission  to  take  the  goods,  but  merely  submit- 
ted to  legal  process  and  to  the  ezeroiae  of  authority  made  by  the 
holding  it:  Cflegg  t.  Boitam  S.  W.  Co.,  149  ICass.  454;  14  Am.  St.  Rep^ 

Deliybbt  of  Chattils  to  Onm  Foukp  nr  PoessssioEr  of  Tbkh.  —  Hie 
role  that  a  bailee  is  not  liable  for  a  conversion  in  delivering  goods  to  one 
whom  he  found  in  possession  of  them  has,  at  least  in  one  state,  been  esrtended 
so  as  to  protect  one  who  received  goods  from  another  in  apparent  poaaeanon 
of  them,  though,  in  contemplation  of  law,  they  were  in  poeseesiom  ef  their 
owner.  A  job  teamster,  being  applied  to  by  W.  to  remove  goods  whieh  were 
in  the  letter's  house,  did  as  requested,  and  delivered  them  to  W.  nt  n  place 
designated  by  him.  The  goods  in  foot  belonged  to  Q.,  who  had  hired  the 
room  and  placed  them  therein,  leaving  the  room  neither  locked  nor  fastened. 
In  announcing  its  decision  that  the  teamster  was  not  guilty  of  a  oonTeraion, 
the  court  said:  "  It  is  conceded  that  whoever  reoeiTes  goods  from  one  in 
actual,  althoogh  illegal,  possession  thereof^  and  restores  the  goods  to  such 
person,  is  not  liable  for  a  conversion  by  reason  ef  having  transported  tfaem: 
Strkkkmd  V.  A<m«,  20  Pick.  415;  Lwnard  ▼.  lUd,  8  Mel  «.  And  this 
would  be  so,  apparently,  even  if  the  goods  thus  received  were  restored  to  the 
wrongful  possessor  after  notloe  of  the  claim  of  the  true  owner:  Loring  v. 
Mutcahy,  3  Allen,  575;  MtUailfx.  MeLoMgkHm,  122  Mass.  84.  Upon  the  pre- 
cise question  raised  we  have  found  no  dlreot  authority,  nor  was  any  cited  in 
the  aigument;  but  the  principle  upon  which  the  decisions  above  cited  rest  is 
not  unreasonably  extended  when  it  is  applied  to  the  oircumstanoee  of  the 
case  at  bar.  The  act  of  removing  goods  by  direction  of  the  wrongful  posses- 
sor of  them  is  an  act  in  derogation  of  the  title  of  the  rightful  owner;  but  the 
party  doing  this  honestly  is  protected,  because  U  <n  such  actoal  possession 
he  is  Justified  in  believing  the  possessor  to  be  the  "^e  owner.  He  does  ne 
moie  than  such  possessor  might  himself  have  done  b>  -toe  of  his  wraigfnl 
possession.  The  defendant  was  a  job  teamster,  and  L  in  a  amaH  way  a 
common  carrier  of  such  wares  aod  merchandise  as  could  appropriately  be 
transported  in  his  team  or  wagon.  He  exercised  an  employment  of  such  a 
character  that  he  could  not  legally  refuse  to  transport  property  such  as  he 
msnally  carried,  which  was  tendered  to  him  at  a  suitable  time  and  plaoe  with 
the  offer  of  a  reasonable  compensation.  If  he  holds  himself  out  as  a  common 
carrier,  he  must  exercise  his  calling  upon  proper  request  and  under  proper 
circumstances:  Bvckiand  v.  Adam$  Bhep.  Ob.,  97  Mass.  124;  Judmm  v.  WeM- 
em  R,  R.  Co.,  6  Allen,  486;  83  Am.  Dea  646.  His  means  of  asoertainiog 
the  true  title  of  the  freight  confided  to  him  are  of  necessity  limited.  He 
must  judge  of  this  as  it  is  fairly  made  to  appear.  If  Whittier  had  aotnally 
gone  into  the  room,  as  he  might  readily  have  done,  and  taken  pl^yaieal  poe- 
session  of  the  goods,  the  defendant,  upon  well-established  authority,  would 
have  been  justified  in  obeying  the  order,  and  transporting  the  goods  to  Whit- 
tier at  another  place;  and  he  should  not  be  the  leas  Justified  where  Whittier, 
in  apparent  control  of  the  goods  in  his  own  hooas^  and  eapahle  of  immedi^ 
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ately  taking  them  IdIo  hit  setnal  enatodj  by  aotoriDg  the  room  tiirongh  the 
unlocked  door,  has  directed  the  removaL  If  a  person  standing  near  and  in 
aighi  of  a  bale  of  goods  lying  on  the  sidewalk  belonging  to  another,  and  thnt 
in  the  legal  poeseesion  of  sneh  other,  ia  aUe  at  once  to  posseos  himself  of  it 
aotnally,  although  illegally,  and  directs  a  carrier  to  remore  it^  and  deliTcr  it 
to  him  at  another  place,  compliance  with  this  order  in  good  faith  cannot  be 
treated  as  a  conYersion;  and  apparent  control,  acoompanied  with  the  then 
present  capacity  of  iiiYesting  himself  with  actual  physical  possession,  must 
be  equiTalent  to  illegal  possession  in  protecting  a  carrier  who  obeys  the  order 
of  one  haTiag  each  eoutrolx  Ourlqf  t.  Amutead^  148  Blaas.  207|  12  Am.  St. 
Rep.  655. 

CoNVKBsiON  BT  Abbitiho  avd  Enoouraqiko  A  Wbong-dosr.  —  One 
may  be  gnilty  of  a  conTersion  though  he  does  not  personally  perform  any  d 
the  acts  by  which  it  was  consummated,  as  where  he  abets  and  encourages 
another  who  makes  such  conTersion,  or  adopts  or  approree  it  aftsr  it  It 
made,  by  taking;  using,  or  consuming  the  property  conTertedi  Oiark  ▼• 
WhUaher,  19  Conn.  39;  48  Am.  Dec  160.  Therefore  a  land-owner  who^ 
knowing  that  a  house  had  been  wrongfully  taken  from  the  land  of  another, 
granted  permission  to  the  wrong-doer  to  place  It  upon  his  land,  and  then 
refused  to  penul  the  owner  to  remore  it  unices  he  first  paid  a  sum  which 
was  claimed  te  be  due  from  the  wrong-doer,  was  adjudged  to  haTc  adopted 
the  original  eouTertton  and  to  be  liable  therefor:  /oRMoa  t.  LimdMromf  114 
Ind.  152.  There  are  esses,  however,  which  we  are  unable  to  wholly  reoon- 
eile  with  the  principles  Just  stated,  and  which  appear  to  proceed  upon  the 
ground  that^  when  a  conTersion  has  been  completed,  one  who  has  not  par- 
ticipated in  it^  nor  himself  taken  poesession  of  the  property  so  thai  he  is 
entitled  to  restore  it  to  its  owner,  canaot  be  held  liable  for  its  conTersion, 
though  he  may  have  aided  the  wrong-doer  in  retaining  poBsession,  or  hsTc 
reeeiTod  the  proceeds  of  the  property  when  sold  by  him.  Thus  in  Mains^ 
where  it  was  claimed  that  defendant  had  been  gnilty  of  a  conTersion  because 
he  had  personally  reeisted  the  plaintiff's  attempt  to  take  poesession  of  Us 
property,  the  court  said:  "The  proposition  that  the  use  of  force  by  one  not 
having  possession  of  goods  to  prevent  the  true  owner  from  obtaining  them 
amounts  to  a  conTsrsion  of  those  goods  is  not  sustained  as  sound  in  prin« 
dple.  If  the  defendant  in  an  action  of  troTcr  has  not  possession,  actual  or 
eonetruotiTe,  at  the  time  of  the  demand  by  the  true  owner  and  the  refusal 
by  him  to  ddiTcr  the  property,  and  there  has  been  no  tortious  taking  er 
withholding  of  the  same  prcTionsly,  he  cannot  restore  the  chattel,  and  he  ia 
abeolved  from  liability,  notwithstanding  he  may  forcibly  interpose  obstaclea 
in  order  to  prevent  the  true  owner  from  obtaining  the  possession  sought. 
And  it  has  been  held  that  when  a  plaintiff  relies  only  upon  a  demand  and 
refusal  as  sTidenoe  el  conTersion  by  the  defeudanti  he  must  show  that  the 
latter  had  the  power  to  give  up  the  goods  " :  Boobier  v.  Bocbkr^  39  Me.  408, 
In  Massachusetts,  after  goods  were  attached  by  an  officer,  an  agreement 
to  which  he  was  not  a  party  was  made  and  carried  oot^  whereby  the 
owners^  disregarding  the  attachment^  took  the  goods,  sold  them,  and  paid 
the  proceeds  to  certain  of  their  creditors.  An  action  was  subsequently 
brought  against  the  creditors,  on  behalf  of  the  attaching  officer,  and  they 
were  sought  to  be  held  liable  on  the  ground  that  they  had  assented  to  tho 
eonversion  before  it  was  made  and  had  recefved  the  benefit  thereof,  but  the 
court  declared  that  the  defendants  had  not  been  guilty  ef  any  oonTorsisn, 
saying:  **  In  the  present  case  there  was  no  taking  d  the  glass  by  the  4a* 
iendanti^  and  they  ncTcr  had  possession  of  it.    They  thereforo  had  no4 
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converted  it  by  detaining  it  from  the  plaintifll     Nor  woidd  tliajr  ■• 

cnnverto'l  it,  «ven  if  tliey  hjtd-  foroibly  prevented  the  plaintiff 

ing  poweflsioa  of  it:  Boobkr^.  JB^Mer,  39  Me.  409,  410.    Hie  nmmdj  in  «ha 

ca«>e  uiU4t  have  been  toughi  in  Miiie  other  form  of  dooUcation.     K»t  oaXf 

wam  there  uo  wrougful  taking  or  detaining  of  the  glaaa  by  tlio  dofondanla^ 

•but  there  was  no  illegal  assumption  of  the  ownership  of  it^  nor  any  illegal 

asing  or  misusing  of  it  by  them,  which  constitniea  ft  oonversioa.     They 

merely  suffered  the  glass  oompany  to  sell  it  on  an  agreement  that  tfa« 

pany  should  pay  to  them  the  proceeds  of  the  sale,  and  afterwards 

i.li(Me  proceeds.     If  the  defendants  had  themselves  sold  the  gbwi^  the  waim 

would  have  been  a  conversion  of  it  by  them,  if  the  plaintiff's 

was  valid;  but  their  suffering  others  ^over  whom  they,  had  no  oontrol  to 

'  ert  it  by  a  sale  was  not  a  conversion  by  them.     'To  support  an  action  of 

trover,*  says  Heath,  J.,  '  there  must  be  a  positive  tortioos  aet ' s  Bromkif  t. 

CoxweU,  2  Bos.  &  P.  439  **:  PoUe^  v.  Lennox  Iron  Work$^  2  Allon»  182. 

Unless  a  party  can  be  held  to  have  adopted  a  conversion  made  by  another, 
eilher  in  receiving  the  benefit  of  it  or  by  aiding,  abetting,  or  enooaraging  it 
when  made,  he  cannot  bo  made  answerable  Cor  it  on  the  ground  that  ho 
merely  suffered  or  did  not  resist  it:  Leonard  v.  T^fi,  3  Hot.  6;  Di^field  r. 
mUer,  92  Pa.  St.  28(3;  Traylor  v.  hughes,  88  Ala.  617. 

InTKNT  OF  Wromo-dokb,  whkn  Matsriau^— It  .11  perhaps  difficult  to 
reconcile  what  is  said  in  the  different  decisiona  aa  to  the  offsot  to  bo  given 
to  the  intention  of  the  defendant,  in  determining  whether  or  not  he  has  been 
guilty  of  a  conversion.  There  are  donbtleae  oaaos  aasorting  that  the  inn»* 
cenoe  of  bis  intent  is  immaterial,  and  others  absolving  him  from  liability 
because  of  such  innocence.  The  tme  rule  is,  or  at  least  should  be^  that  hii 
intent  should  be  taken  into  consideration  when  his  aot  is  otherwise  oquir* 
ocal.  If  one  sells  the  chattels  of  another  without  authority  so  to  do^.  tho  aiol 
is  necessarily  a  conversion,  and  cannot  be  made  any  the  less  such  by  proring 
that  the  wrong-doer  had  purchased  them  of  another  in  good  fidth,  or  helinfod 
himself  to  be  their  owner,  or  acted  in  good  fidth  as  the  agent  or  serraat  of 
one  whom  he  supposed  to  be  the  owner:  TuUU  v.  OampbeU,  74  liidi.  652;  If 
Am.  St.  Rep.  652:  Robinson  ▼.  McDonald,  2  Ga.  116;  Comik  t.  Cam^  32  Vi. 
232;  76  Am.  Dec.  174;  KhnliaU  v.  Billingn,  55  ^e.  147;  92  Am.  Doe.  681; 
Levi  V.  BootK  58  Md.  305;  ^rancA  t.  PlanUra'  L.  S  8.  Bank,  76  Oik  MS; 
LaJiner  v.  Bertaog,  23  HI.  App.  308;  Thaeher  t.  Moon,  134  Mass.  166;  ^M 
V.  ZeU,  63  Md.  356;  Cerkel  v.  WaUmum,  63  GaL  34;  or  asss  or  sells  ptopnrSy 
which  had  come  into  his  possession  through  the  innooent  mistako  of  his 
agents  or  servants:  Lee  r.  McKay,  3  Ired.  29.  In  all  of  thees  esses  there  Is 
no  doubt  that  the  property  has  been  appropriated  to  tho  use  of  tho  defbnd- 
ant,  and  that  be  intended  to  so  appropriate  it^  and  all  that  ean  bo  said  in 
his  favor  is,  that  both  his  intention  and  his  aot  reanlted  from  his  innoosnl 
ignorance  of  the  rights  of  the  true  owner.  This,  while  sufficient  to  protoot 
him  from  any  claim  for  exemplary  xlamagea,  -does  not  otherwise  doprtivo  tho 
oFner  of  the  goods  of  any  legal  remedy  for  their  wrongful  use  or  diqpomtifln. 
A  purchaser  of  property  from  one  not  authorised  to  sell  H^  who  tskoo  pon* 
session  and  exercises  dominion  over  it  under  a  daim  of  rights  appropriaisi 
Mt  to  his  own  use,  though  the  appropriation  may  be  less  irrsrooable  than  if 
*be  had  sold  it  and  received  the  proceeds:  HolUe  t.  Fcwler,  44 1*  J.  Q.  B.  166| 
7  H.  L-  Ca^.  757.  He  is  therefore  generally,  but  not  uniToraally,  regardoA 
as  guilty  of  a  conversion,  though  no  demand  upon  him  has  been  made  by  tka 
true  owner:  Oilmore  t.  Nmoion,  9  Allen,  171;  86  Am.  Deo.  749;  OmdU 
Vrlutd  S.JklLCo.  T.  Tdbor,  13  CoL  41;  16  Am.  St.  Bep.'186;  rnr^  ▼• 
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iDa  Ifiver  Wood  Co. ».  13  KeT..44.  So  if  .any ^ other  inter/ereneo  with  the 
chattels  of  another  resnlts  in  their  loss  or  dentmotion,  this  it  a  conyersioa, 
though  the  interference  was  occasioned  by  mistake:  PlaU  ▼.  TuUle^  S3  Gonn. 
^33;  Tohin  v;  Detd,  dO  Wis.  87$  60'  Am.  Rep.  345.  ^  Henoe  a  conTersion 
results  from  the  cuttiog  of  grass  on  the  lands  of  another,  though  the  cutting 
was  uninteDttonal  in  the  souse  that  it  was -done  in  ignoranpe  of  the  location 
of  the  boundary  lines:  DonaJiue  j.  Sfoppee,  15  R.  I.  453. 

An  innocent  person  cannot  be  held  liable  for  a  conversion,  if  his  act  can 
be  jnstiiied  as  having  been  in  any  manner  authorized! 'by  the  owner  of  the 
property.  Therefore  if  a  baker  orders  flour  of  K.  and  H.,  who^  in  turn, 
buy  of  O.  to  fill  iuch  order,  and  the  warehouseman  with  whom  the  floor  waa 
8t'*red  delivers  to  K.  and  H.  flour  ^which  belonged  to  M.,  and  K.  and  H. 
deliver  it  to  the  baker,  who  uses  it,  the  warehouseman  cannot  maintain 
trover  against  the  baker  therefor.  '*In  this  case,"  the  court  said,  "whes 
the  owner  has  given  to  another,  or  permitted  him  to  have,  control  of  the 
property,  no  one  can  be  held  Responsible  in  tort  for  its  converson  who  merely 
makes  such  nse  of  the  property,  or  ezeroisea  such  dominion  over  it,  as  is  war- 
ranted by  the  anthorrty  thus  giTen:  8tricJ:land  ▼.  BarrtU,  20  Pick.  415;  ^ut^ 
inrnky^  Orooker,  7  Gray,  158;  68  Am.  Dec.  470.  In  this  case  the  plaintifh  de- 
livered the  flour  to  Kembie  and  Hastings  as  the  floor  purchaeed  by  them  frott 
Greenoogfa.  Against  the  plaintiffs,  therefore,  the  delivery  to  Kembie  and 
Hastiuf^  and  the  sale  by  them  to  the  defendant,  was  an  authority  to  him 
to  treat  it  as  hit  own*  That  it  waa  eo  delivered  by  mistake  might  have  en- 
titled the  plaintiflSi  to  reclaim  the  property  from  one  having  it  in  poesession, 
or  to  recover  its  value  from  one  who  had  dipoeed  of  it  with  knowledge  ol 
the  mistake:  C/iapmaa  v.  Coie,  12  Gray,  141;  71  Am.  Dec  739.  But  they 
eannot  take  advantage  of  their  own  mistake  to  convert  into  a  tort  that  which 
baa  been  done  in  good  faith,  in  pursuance  of  authority  gtum  by  themeelTee  "i 
HiU»  T.  8neU,  104  Maes.  173;  6  Am.  Rep.  818. 

Tfaoagh  the  intention  of  a  wrong-doer  is  not  lo  claim  any  right  of  prop* 
erty  in  chattele,  or  to  tbe  possefwion  thereof,  or  to  obtain  any  benefit  from 
them,  he  may  become  answerable  for  converting  them  if  he  abuses  them,  or 
by  his  unlawful  and  unauthorised  dominion  over  them  occasions  them  to  be 
loet  to  the  owner,  as  where,  after  finding  cattle  treepassing  on  his  premiaee, 
he  first  tnms  them  into  a  public  highway,  and  then  drives  them  for  a  great 
diatance,  or  in  a  direotioa  oppoeite  to  the  owner's  reaidenoe^  whereby  th^ 
are  loct  to  him:  Knimr  t.  Wagoner,  18  Ind.  414;  (Wrm  t.  FUk,  8  N.  H.  40i| 
JTnotf  T.  Depspes,  8  Har.  k  J.  230;  Tchin  t.  Diial,  80  Wis.  87;  60  Am.  Rep. 
845. 

Where,  on  the  other  hand,  thohgh  there  ia  some  interference  with  tho 
ehattels  of  another  without  his  anthority,  they  are  not  sold,  loet,  destroyed 
nor  otherwise  appropriated  to  the  nee  of  the  wrong-doer,  his  intentidfl'  ibagf 
properly  be  taken  into  consideration  in  determining  whether  there  has  heea 
a  conTersion:  /Vw/Ues  t.  WUlougUnf,  8  Mees.  k  W.  640;  I  Bowl.,  N.  8.,  88^ 
6  Jnr.  684b  Thus  if  a  landlord  wrongfully  resumes  possession  of  a  leaaisd 
room,  and,  aa  part  of  ench  act,  takes  chattels  of  the  tenant  from  the  rooeif 
and  removea  them  to  another  part  of  the  building,  in  no  way  denying  tho 
right  of  the  tenant  to  his  property,  nor  hindering  him  from  taking  it  when* 
ever  he  wishea,  no  coarersion  is  committed:  MatHee  ▼.  BrMsnum,  74  Ifieh. 
706.  And  generally,  whenever  a  person  claims  property,  real  er  p*if«if>^ 
and,  incidental  to  the  exeroiae  of  the  right  claimed  by  him,  he  removea  or 
otherwise  interferee  with  the  ehattels  of  another,  withont  claiming  any  right 
to  them  er  to  their  poseeaeion  or  eontrol,  and -wilhont- depriving  their 
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of  than,  or  of  kb  ponoMloa  or  oontrol  of  them,  ho  !■  not  lUhle  for  tboir 
▼•num,  though  Uo  oUtm  of  titio  or  right  in  the  other  properly  wm 
founded:  Shea  T.  MUford,  145  BImi.  525;  Fam$w<nih  t.  Lawerjf.  134  Mi 
512;  NiemdB  ▼.  A.  Lom§  eta.  Au%  5  Ma  App.  59;  Sparkt  ▼•  Purd§»  II 
Ma  219. 

Such  ftoti  as  one  may  lawfully  perform  in  the  ezeroiee  of  hie  own  righte  of 
property  oannot  amonnt  to  a  eonrenion  of  the  f^perty  of  another,  thoogh 
they  may  reeolt  in  destroying  H^  or  depriving  him  of  the  benefit  thereof. 
Henoe  if  the  owner  of  ehattela  knew  that  they  were  on  the  lands  of  one  who 
intended  to  erect  a  freight-shed  thereon,  and  that  a  reasonable  and  necessary 
prosecution  of  the  work  wonld  prevent  the  snbsequent  removal  of  aueh  chaV 
lels^  he  oannot  maintain  trover  beoaase,  through  his  failnre  to  rennove  them, 
ttie  ooostmetion  of  the  freight-shed  has  made  their  removal  impoesible: 
8ia€kpoUT.Ba9iermSaiiroad,92JSl.B.4MiAldnekw.  IFr^fti;  53  N.  H.  S98; 
It  Am.  Bep.  839. 

DsMAiTB  AKP  BvosAL  AM  BviDBHoa  ov  CoNTXBgioH.  —  It  Will  bo  ob- 
served that  where  the  intention  of  the  defendant  can  be  snooeesf ally  wged 
Is  exonerate  him  from  a  oharge  of  conversion  otherwise  sostainable,  it  is  not 
his  intention  to  do  no  wrong,  nor  his  ignorance  that  be  is  doing  wrong,  which 
rslieves  him  from  liability,  bnthis  absence  of  any  intention  to  ose^  elaim,  or 
dispose  of  the  property,  either  as  his  or  as  the  property  of  eome  pereoii  for 
whom  he  is  acting,  —  his  freedom  from  any  aet  inconsistent  with  or  In  defi- 
aooe  of  the  rights  of  the  owner  of  the  property.  Hence  where  a  demand  for 
the  possession  of  ehatteb  and  a  refnnl  to  deliver  them  are  relied  upon  as 
evidence  of  a  conversion,  the  defendant  may  avoid  their  efifect  by  showing 
that  his  refusal  was  not  in  assertion  of  a  daim  of  right  on  his  part,  nor  in- 
oonsisteat  with  the  rights  of  the  owner.  Thus  if  a  person  in  poeaession  of 
property  has  a  reasonable  doubt  of  the  right  of  the  party  making  n  demand 
en  him  for  such  possession,  and  disclaiming  all  right  on  his  part,  declines  to 
sarrender  possession  until  he  can  ascertain  whether  ho  should  do  so  or  not, 
he  is  not  guilty  of  a  conversion:  Zaehary  v.  PacB^  9  Ark.  212;  47  Am.  I>o& 
744;  IngalUw.  BuUdey,  15  Hi  224;  Fkicher  v.  Flddner,  7  N.  H.  452;  28  Am. 
Dea  359;  Derd  v.  Ohilu,  5  Stew,  k  P.  383;  26  Am.  Dec.  35a  "  While  the 
law  is,  that  a  demand  and  refusal  are  generally  fiHmafad€  evidence  of  a  eon> 
version,  a  qualified,  reasonable,  and  Justifiable  refusal  is  not  evidenoe  of  a 
eoBvetsion.  It  takes  a  wrongful  refusal  to  oonstitnte  the  defendant  a  tort- 
feasor, and  in  the  absence  of  such  evidenoe  there  can  be  no  conversion.  Il 
is  well  settled  that  the  possessor  of  goods  may  refuse  to  deliver  them  unless 
the  claimant  makes  some  proper  and  reasonabls  show  of  ownership,  whioh 
Beeessarily  includes  evidence  of  identification  "t  BMbt  v.  Jomm^  80  Ala.  436| 
Grem  v.  Dunn,  8  Gamp.  216;  WiliU  v.  Waien,  16  Com.  &  687;  24  L.  J.  Oom. 
P.  193;  PkUpU  V.  KtUe^,  4  Kev.  k  M.  611;  8  Ad.  A  &  106;  1  Ear.  A  W. 
184;  Forratf  V.  R6binm>ii,  2  Cromp.  M.  a  B.  495;  4  DowU  Pr.  212;  1  Oale^ 
S44;  5  Tyrw.  1069;  CarroU  v.  Mks,  51  Barb.  212. 

One  who  has  received  possession  sf  goods  as  the  agenti  bailee,  or  servant 
sf  another  may,  without  being  guilty  of  a  conversion,  when  demand  is  mads 
npoQ  him  for  them,  decline  to  deliver  them,  unless  he  has  had  time  to  ssoer 
tain  their  ownership^  or  to  consult  with  his  principal  or  bailor;  but  if  after 
each  consultation  he  relies  upon  the  title  of  his  principal,  and  ref  nees  to  de« 
Hver  possession,  he  is  liable  for  a  eonversion,  nnlees  snoih  title  is  paramoont 
to  the  rights  of  ths  person  making  the  demands  Sktger  Uf^*  Gx  v*  Kimg^  14 
R.  L  511;  Ltt  V.  B<^es,  18  Com.  B.  599;  Skeridcm  v.  Ne%9  Qma^  Cb.,  4  Com. 
&»  N.  a,  618;  Ccle$  v.  Wrighi,  4  TannU  198;  Ward  v.  MqfHt,  88  Ma  App. 
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A  womaa  wbo  htA  long  been  in  the  possession  of  a  watch  died  at  the 
iMMise  of  her  hrother,  after  which  a  demand  was  made  on  him  for  the  watch. 
Ho  replied  thai  the  decedent  left  a  will  which  he  would  have  probated  at 
Hm  eaiiieet  momenti  that  the  wateh  was  safe;  that  he  did  not  feel  at  liberty 
to  part  with  its  enstody  until  soma  one  was  appointed  to  take  charge  of  her 
estate.  It  was  decided  that  the  refusal  was  qualified  and  reasonable,  and 
Hiereforo  did  not  amount  to  a  conversion  of  the  watch:  Suffington  v.  Clark, 
16  R.  L  487.  If  a  demand  is  made  by  one  claiming  to  act  as  the  agent  of 
miiother»  it  may  be  refused  on  the  ground  that  he  does  not  present  any  evi- 
of  his  anthority:  WaU  r.  PoUer,  2  Mason,  77;  Taylor  t.  Spears,  6 
881;  44  Am.  Dec.  519.  Where,  however,  a  party  wishes  to  justify  his 
refusal  to  deliver  property  on  the  ground  that  he  has  doubts  of  the  owner- 
ship  or  authority  of  the  person  making  the  demand,  he  must  not  make  an 
saquaUiied  refussl,  hut  must  show  by  his  response  that  he  does  not  claim  a 
right  to  retain  the  property,  and  merely  desires  to  aot  as  a  prudent  man 
should  before  delivering  np  chattels  which  have  been  intrusted  to  his  care 
or  into  the  possession  he  originally  lawfully  came:  Dcwd  v.  Wadsworth,  2  Dev. 
180;  18  Am.  Dee.  667;  I>eni  r.  CkUet,  6  Stew.  4  P.  383;  26  Am.  Deo.  350; 
Staekarfw.  Pace,  9  Ark.  212: 47  Am.  Deo.  744;  Ingaltg  ▼.  Bumev,  15  IlL  224. 

A  refusal  to  deliver  chattels  on  demand  can  never  constitute  a  conversion. 
If  the  party  on  whom  the  demand  is  made  did  not  at  the  time  have  power 
to  comply  therewith,  as  where  they  had  previously  been  lost,  stolen,  or  for- 
cibly or  otherwise  taken  from  his  possession  without  his  assent:  Ahniham 
T.  jrtMn,  42  Ala.  61;  Dearhoum  v.  Sank,  68  Me.  273;  Hawkina  v.  Hoffman, 
8  Hill,  686;  41  Am.  Deo.  767;  Carr  v.  Clough.  26  N.  H.  280;  59  Am.  Dec  345; 
mu  ▼.  Btta»oi>,  17  BL  App.  194;  DavU  v.  Bi^um,  61  Me^  160;  YaU  v. 
8amda%  18  Yt.  243. 

As  a  general  rule,  a  conversion  takes  place  whenever  one  in  whoee  posses- 
sioB  or  control  personalty  is,  upon  demand  being  made  upon  him  therefor  by 
a  party  entitled  thereto*  makes  an  unqualified  refusal  to  surrender  it:  Doty 
w.  Bawkiju,  8  N.  H.  247;  26  Am.  Deo.  459;  Duii^  v.  Rudder,  80  Mo.  400; 
Qerman  Bt^nk  v.  Meadowcrqft,  95  111.  124;  35  Am.  Rep.  137;  Blackman  v. 
Lehman,  68  AUl  547;  8taU  v.  SUvenaon,  46  N.  J.  L.  326;  Southworth  Co.  v. 
Lamht  82  Ma  242;  Sherman  v.  Commerdal  Printing  Co,,  29  Mo.  App.  31; 
Jmm  ▼.  ffwU,  74  Tex.  867;  Burroughs  ▼.  Bayne,  6  HnrL  4  N.  296;  29  L.  J. 
Ss.  188|  2  Lb  T.,  N.  8.»  16;  or  places  his  refusal  on  some  untenable  grouud, 
or  undertakes  to  ezaot^  as  a  condition  of  delivery,  the  discharge  of  some  lieu 
or  other  claim  for  the  payment  of  which  the  property  is  not  bound:  Cannee 
T.  Bpmkm,  8  Scott  K.  R.  714;  7  Man.  ft  G.  903;  8  Jur.  1008;  14  L.  J.  Com. 
F.  28;  NuUer  ▼.  Vamey,  64N.  H.  611;  Brigg$  v.  ffayeoek,  63  Cal.  343;  Du$kp 
▼.  Bmdder,  80  Ma  400;  WiUon  ▼.  Anderton,  1  Bam.  h  AdoL  450;  Thompmm 
T.  TrmU,  9  DowL  4  R.  31;  6  Barn,  ft  C.  30;  2  Car.  ft  P.  334.  One  cannot 
seoaps  the  oonsequenoe  of  a  demand  made  on  him  by  saying  that  he  neither 
admits  nor  denies  the  claim,  that  he  does  not  assent  to  nor  forbid  the  tak- 
ing of  the  property,  and  that  both  he  and  the  party  making  the  demand  are 
leapoosiblo  for  their  acts,  and  the  law  will  protect  them  in  their  rights,  and 
pmnish  them  for  unlawful  acte;  and  if  the  demand  is  thus  answered,  there  is 
■nfflcient  evidence  of  a  conversion:  IngertoU  v.  Bamee^  47  Mich.  104.  A 
general  lofuaal  to  surrender  chattels  may  be  evidence  of  their  conversion, 
though  part  only  of  them  were  under  the  control  of  the  party  so  refusingt 
Jlkiy  ▼.  JU^  84  Ark.  421. 

Dbiavd  Ain>  RxroBAL,  when  EasKNTiAL  TO  ▲  CoRVSBsiOH.  —  In  many 
loee  a  demand  and  refusal  are  necessary  to  the  holding  of  a  person  in 
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potMnloB  €i  ^oodt  liable  for  their  conrenion.  Upon  prmciple,  this,  can  bt 
trae  only  when  no  actual  eonyersion  has  been  made  prior  to  each  deman^ 
and  iHien,  bat  for  imeh  demand,  the  person  on  whom  it  was  made  woald  be 
«titli»d-«D'ttto«fMni«'t6  Vom-  tktfaiMid&  ^Ptim>»i^4f2dty 'd«1lVkiy)d^*'  *  J9eac4l 
wban  a  ode  has-been  maderof  the  chattels  of  another  without  atfttiori^  f  CbicK' 
iiff  ▼.  Cane.  92  Vt.  232;  76  Am.  Dec  174;  VMan  ▼.  LevHs,  15  Or.  5S9;  3 
Am.  8t  Rep.  184;  Hatu  r.  Tayhr,  80  Ala.  459:  Bowitt  y.  ^E^etle^  92  lit 
S18;  and  in  erery  other  case  in  which  an  actual  conversion  has  already  taken 
place:  KtnAridtyr,  Bogen,  26  Minn.  344;  Bung^  ▼.  Roddy,  iO^Ind.  26;  or  in 
which  a  demand,  if 'made,  most  lunre  proven  idle  a'ud  iXdiiyailxng:  OditSeS^it, 
Haaiman,  8  Col.  03;  or  in  which  the  taking  was  at  its  inception  tOrtiooa  and 
illegal:  Bkoade*  ▼.  Drummondf  3  Col.  374;  Woodbury  ▼.  Lang,  8  Pick.  543; 
19  Am.  Dec  345;  FarHngUm  r.  Payne,  15  Johns.  431;  Ifoses  r.  WeUker,  2 
Hfll  536;  DawU  ▼.  Duncan,  1  McCord,  213;  Jonee  ▼.  Dugan,  1  McOord.  ^S; 
er  in  which  the  possession  was  procnred  by  duress  or  fraud  praM&Jad  dn' 
the  owner  for  the  purpoee  of  obtaining  it:  Fdshay  t.  Ftrguaon,  5  Hill,  134; 
McCrUUe  t.  AVen,  67  Vt.  505;  ThnnUm  t.  Blanehard,  22  Pick.  18;  Stetsens 
T.  ifufliR,  I  Met  557;  Ryan  t.  Brant,  ^  HI.  78;  or,  though  lawfully  obtained, 
the  property  is  misused  or  abused:  Magnyer  ▼.  Hawthorn,  2  Har.  (DeL)  71,  — 
■o  demand  need  be  made  before  beginning  action  for  the  conversion. 

MMUOSHOB  Oft  KOK-VBASANOI  OAHIIdT  SUPPORT  ▲  ChaBOB  OF  GbllTVR- 

nON.  —  If^  after  a  oonversion  has  taken  place,  the  property  ia  lost  or  de- 
stroyed, either  through  the  negligence  of  the  wrong-doer,  or  the  wanton  ur 
lawless  acts  of  other  persons,  the  cause  of  action  which  arose  as  soon  as  the 
oonversion  was  oonsummated  continues,  and  a  subsequent  loss  or  destruction 
ef  the  property  eoostitutes  no  defense  to  an  action  for  the  prior  conversion: 
Maton  T.  (yBrkn,  42  Mist.  420.  But  as  a  conversion  is  an  appro^  t  i&tiou  of 
property  to  one's  use,  either  actual  or  constructive,  any  wrong  ^  hicli  dife» 
not  amount  to  such  appropriation  is  not  a  oonversion,  and  w;  1 4  it  ni.'ij 
entitle  the  injured  person  to  some  remedy,  will  not  support  an  action  of 
trover.  Hence  if  ehattels  which  were  in  the  possession  of  a  person  ot^er 
than  their  owner  are  loet  or  stolen  through  want  of  reasonable  care  on  the 
part  of  their  custodian,  or  injured  by  accident,  or  through  bis  mere  uegh« 
gence  or  non-feasance,  not  accompanied  by  any  misappropriation  on  his  part^ 
he  is  not  answerable  for  their  conversion:  HaxcHne  v.  Hqfman,  6  Hill,  5S6; 
41  Am.  Dec  767;  Packard  v.  Cfetman,  4  Wend.  613;  21  Am.  Dec  166;  Dor* 
man  v.  Kane,  6  Allen,  88;  Brwnley  v.  CooEweSL,  2  Bee.  ft  P.  4.38;  Tinher  V. 
MorriO,  39  Vt  477;  94  Am.  Dec  845;  BaUey  v.  Jfott^rop/55  VL  17;  JfoMS 
V.  Norrit,  4  N.  H.  304;  WilOame  v.  Oesee,  3  Bing.  N.  C.  849.  Even  the  de? 
struction  of  a  chattel,  if  done  unintentionally,  as  where  the  bailee  of  a  draft 
bums  it  in  destroying  other  papers  which  he  considered  of  no  value,  with* 
out  asserting  any  title  to  it  or  claiming  any  right'  to  hold,  detain,  or  destroy* 
it»  is  not  a  conversion:  Bolt  Springe  NaL  Bank  v.  WUeler,  48  N.  Y.  492;  8 
Am.  Rep.  564. 

Restoratiox  Of  Propkbtt  Contbktkd,  whbthkr  Owner  mat  be  Re- 
QuntVD  to  Aocbpt.  —  Whether  one  who  has  been  guilty  of  a  conversmn  of 
chattels  may,  in  effect,  revoke  such  conversion,  and  compel  the  owner  of 
the  property  to  aubmit  to  its  restoration  to  him,  is  a  question  to  which  no 
postive  answer  can  be  given.  There  is  no  doubt  that  "it  has  been  tho 
well-established  rule  in  the  courts  of  England  for  more  than  a  century,  that 
in  actions  of  trover,  the  oourt  will,  under  certain  circumstances,  permit  th<» 
defendant,  after  suit  is  bronght,  to  bring  the  property  claimed  into  coart 
for  the  plaintiff  with  the  costs  up  to  that  time^  and  will  then  order  a  stay 
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d  prooeedbgi^  or  permit  the  plaintiff  to  proceed  witb  the  aetion  at*  the 
ibk  of  having  the  ooete  finally  adjudged  against  him,  unless  he  be  aUle  to 
■how  that  he  has  been  speeially  damaged  by  the  eonvertion  of  the  property 
by  the  defendant^  in  addition  to  its  Talne  at  the  time  of  its  retam.-  Or  the 
oonrt  will,  in  a  proper 'oase^  after  the  verdict,  upon  tender  of*  the  pnopert^f, 
reduce  the  verdict  to  nominal  damages ":  ChurchiU  v.  Weighs  47  Wis.  39; 
FUher  ▼.  Prince,  3  Burr.  1364;  Watta  ▼.  Phipp8,  Bull.  N.  P.  49;  Elarle  t. 
HMemeM,  4  Bing.  462;  1  Moore  ft  P.  254.  Even  in  England  the  courts 
have  generally  declined  to  interfere  if  the  value  of  the  chattels  oonvertecf 
was  uncertain,  or  the  plaintiff  insisted  upon  daimitig  vpecial  dainseges: 
WhiUen  V.  Fuller,  2  W.  Black.  902;  Tucker  v.  WriglU,  d  Bing.  601 ;  1 1 
Moore,  600;  Oiheon  v.  Humphrey,  I  Car.  k  M.  644;  2  Tyrw.  688. 

The  existence  of  the  English  rule  has  been  recognized  in  several  American 
decisions,  and  its  applicability  to  easea  in  our  courts  apparently  oonceded, 
with  the  qualification  that  whether  the  defendant  should  be  permitted  to 
return  the  property  rested  in  the  discretion  of  the  trial  court,  which  dis* 
cretion  is,  however,  subject  to  review  by  the  appellate  courts:  Rogers  r. 
Oromhk,  4  Me.  274;  StevenM  v.  Low,  2  Hill,  132;  I/art  v.  Skmner,  16  Vt 
138;  42  Am.  Deo.  600;  Thayer  v.  Man  ley,  8  Hun,  650.  Still  we  cannot 
aeeertBdn  that  the  rule  has  been  actually  enforced  except  in  two  cases.  In 
Vermonti  defendants  into  whose  possession  certain  bonds  lawfully  came. 
and  who  withheld  them  from  plaintiffs  under  a  claim  of  right  made  in  good 
faith,  were  permitted  to  bring  them  into  court  in  mitigation  of  damapres: 
BuOand  etc  R.  B.  Co,  v.  Snnk  of  MUdlebttry,  32  Vt.  639.  In  a  subsequent 
•ase  in  the  same  state,  in  which  the  rule  under  consideration  could  not  be 
applied,  beoanae  the  defendant,  after  notiee  of  the  plaintiff's  title,  and 
without  offering  to  return  the  property,  sold  it,  nevertheless  the  court  said: 
**It  would  seem,,  upon  principle,  that  in  actions  of  trover  and  trespass 
de  homii  aeporCeUk,  when  the  taking  ia  not  willful  and  the  property  is  not 
wsentially  injured,  the  defendant  should  be  allowed  to  surrender  1>ack  the 
pwipei'ty,  and  to  pay  the  sctual  damage  for  the  taking  and  detention  of  n 
into  court,  together  with  the  cost  of  the  action  already  accrued;  a:ul  in 
ease  the  plaintiff  refused  to  accept  the  money  paid  into  court,  he  mu?i  pro- 
oeed  at  his  peril,  insomuch  that  if  at  the  trial  he  is  nonsuited,  or  if  t'  »r  jury 
shall  not  give  him  a  sum  exceeding  the  money  paid  into  court,  he  will  1>e 
obliged  to  pay  the  costs  of  the  action.  The  numerous  actions  of  trover  and 
trespass  de  bonU  asporlaUs  growing  out  of  the  sale  and  transfer  of  personal 
property,  where  the  vendor  had  no  title,  and  where,  by  his  false  or  frauilu' 
lent  representations,  or  by  some  indications  of  ownership,  the  vendoe  was 
induced  to  make  the  purchase,  where  there  was  no  intentional  wron^  on 
the  part  of  the  purchaser,  and  no  real  damage  done  by  him,  require  that 
be  should  be  relieved  from  the  ri«or  of  the  rule  applicable  to  eases  of  willful 
and  malicious  trespass.  The  mU  allowing  such  eiirrender  of  the  property 
and  payment,  in  the  discretion  of  the  court,  is  founded  in  equity,  wliich  i^ 
*the  correction  of  that  wherein  the  law  (by  reason  of  its  universality)  is 
deficient.'  It  goes  upon  the. principle  that  when  the  defendant  is  ready  and 
willing  to  pay,  and  places  within  the  reach  of  the  plaintiff  a  sum  of  money 
equal  to  the  actual  debt  or  damage  recoverable  by  law  and  the  costs  already 
accrued,  the  action  ought  not  to  be  further  prosecuted  at  the  expense  of  the 
defendant ":  Bucklin  v.  BeaU,  38  Vt.  663. 

In  Wisconsin,  the  defendants  in  an  action  were  custodians  of  Bi^\'<'ra. 
promissory  notea,  never  claiming  to  own  or  to  have  any  inteirefit  in  tliem, 
and  offering  to  aorrender  them  if  the  parties  of  whomr  they  claimed  to  b« 
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Iha  bafloet  wovld  ■wmit.  While  they  were  held  io  hare  been  gnilty  of  l 
teehnicftl  oonTenioii  in  refusing  to  deliver  the  notes  to  their  payee,  yet  tiiey 
Afllod  in  good  faith,  belioTing  that  they  had  no  right  to  make  taoh  delivery, 
and  their  refnaal  to  delirer  did  not  oooaaion  any  speoial  dajnagas  to  the 
ylaintiff.  After  a  rerdiet  had  been  returned  against  the  defendants,  they 
offered  to  sarrender  the  notes  to  the  plaintiff,  and  moved  that  the  verdict 
npon  saoh  surrender  be  rednoed  to  nominal  damages.  The  motion  being 
overmled  by  the  trial  oonrt,  its  action  in  this  respect  was  reversed  on  ap- 
peaL  The  opinion  of  the  appellate  court  shows,  however,  that  the  case  was 
an  ezoeptioual  one,  and  that  the  verdict  of  the  jury  might  well  have  been 
■et  aside  on  the  ground  that  no  conversion  had  taken  place.  The  following 
extracts  from  the  opinion  show  the  considerations  inflnencing  the  final  dec's- 
lent  "  The  question  is  an  open  one  in  this  oonrt;  and  we  are  disposed  to 
adopt  the  rule  of  the  Bnglish  and  Vermont  courts,  in  a  case  like  the  one  at 
bar,  where  the  defendant  holds  the  property  as  custodian  for  the  parties  iu 
interest^  and  has  never  eUimed  any  personal  interest  in  the  same,  and  if 
guilty  of  oonversion  of  the  same  at  all,  is  simply  guilty  of  a  technical  con- 
venion,  through  a  mistake  as  to  his  duty  as  custodian  of  the  same.  It  is 
not  a  ease  in  which  there  has  been  a  oomplete  conversion  of  the  property  to 
the  uiM  of  defendants,  and  does  not  oome  within  the  reason  of  the  rule  of 
those  cases  which  hold  that  where  there  has  been  such  a  conversion  the 
defendant  cannot  mitigate  the  damages  by  an  offer  to  return  the  property. 
The  evidence,  we  think,  clearly  establishes  the  fact  that  the  notes  came  to 
the  possession  of  the  defendant,  either  as  the  agent  of  the  plaintiff  solely, 
or  aa  oustodian  for  both  the  plaintiff  and  the  maker.  It  also  shows  that  the 
defendant  made  no  claim  to  any  ownership  of  the  notee,  or  to  any  intercut 
in  them;  that  he  offered  to  surrender  them  if  both  parties  would  agree  to 
the  surrender;  that,  immediately  after  the  action  was  brought  against  him, 
be  offered  to  bring  the  notes  into  court,  and  asked  to  be  relieved  of  all 
further  responsibility  in  relation  to  them;  and  we  think  it  further  shows 
that  his  refusal  to  surrender  the  notes  to  the  plaintiff  upon  his  demand  waa 
made  in  good  faith,  believing  that  he  had  no  right  to  make  such  surrender 
without  the  consent  of  the  maker,  Hartford,  and  that  if  he  was  guilty  of 
any  conversion  of  any  of  the  notes  to  his  own  use,  it  was  purely  a  I^al  and 
technical  conversion.  We  are  also  unable  to  perceive  that  the  plaintiff  aaf- 
fered  any  speoial  damage  by  the  refusal  of  the  defendant  to  deliver  tha  notcs 
on  his  demand.  If  any  of  the  notes  were  due  and  payable  to  the  plaintifi^ 
and  he  desired  to  enforce  the  payment  of  them,  the  fact  that  they  were  in 
possession  of  the  defendant,  he  not  claiming  any  interest  in  them,  could  not 
hinder  the  plaintiff  from  proceeding  to  enforce  their  collection,  either  by 
aetton  or  upon  the  chattel  mortgage.  We  think  great  injustice  will  be  done 
to  the  defendant  if  tliis  judgment  is  permitted  to  stand.  If  any  faith  or 
credit  is  to  be  given  to  his  own  testimony,  or  to  the  testimony  of  the  two 
Hartford^  he  had  at  least  the  right  to  believe  that  it  was  not  his  duty  to 
■nrrender  the  notes  to  the  plaintiff;  and  although  the  jury  found  that  ha 
was  mistaken  in  that  belief,  still,  as  he^  immediately  upon  being  sued, 
htnught  the  notes  into  court  and  asked  to  be  rsliaved  from  the  further  ens- 
tody  of  the  same^  disclaimed  all  personal  interesl  la  tham,  and  stated  that 
his  only  reason  for  not  delivering  them  to  the  plaintiff  was  because  the 
atiiar  party  interested  in  them  insisted  that  he  had  no  right  to  deliver  them 
to  the  plaintii(  it  would  seem  moat  inequitable  that  he  should  be  compelled 
to  purchase  them  at  their  face  value,  with  tea  per  cent  interest  added,  be- 
cause of  his  mistaken  belief  in  this  particular.  •  •  •  .  If  any  defendant  who 
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is  mitd  for  a  aonTwrioa  if  pononal  property  can  be  anowed  to  eiirreiider 
the  property  after  aotiaii  bronght^  this  defendant  cmght  to  be  permitted  to 
do  ao,  Aa  there  ia  no  elaiaa  made  in  the  plaintifira  eomplaint  that  he  haa 
aaffered  any  apeeial  damagea  by  raaaeo  el  defendant'a  ref oaal  to  delhrer  the 
notee  when  demanded,  nor  that  there  waa  any  depreciation  in  the  ralae  of 
the  notee  between  t^e  time  of  their  alleged  eonrersion  by  the  defendant  and 
the  oommeneement  of  tfaia  aetion,  or  the  time  of  the  trial,  the  retam  of  the 
notee  to  the  plaintiif  wonld  have  pUeed  him  in  aa  good  a  poeition,  eo  f ar  as 
the  eridenoe  on  the  trial  and  the  rerdiet  of  the  jnry  diadosee,  aa  though 
there  never  had  been  any  teehnical  eonreraion  by  the  defendant.  No  injna- 
tioe  would  be  done  by  their  return  to  the  plaintiif  and  permitting  him  to 
take  Judgment  for  nominal  damagea  and  costs;  whereaa  great  injusttoe  will 
bo  done  to  the  defendant  by  oompelUng  him  to  pay  preeently»  in  cash,  a  very 
laige  aun  el  money  for  notee,  many  of  which  will  not  become  due  for  a 
year  or  nuve^  and  whoee  real  value  ia  a  matter  ol  the  greateet  uneertainty, 
beeaose  he  made  an  honest  mistake  aa  to  hie  duty  aa  cnatbdian  of  them  "t 
CSbrdU»T.  Welsh,  47  Wia.  89. 

In  no  eaae  ia  one  who  liaa  converted  a  diattel  entitled  to  require  ite  owner 
to  permit  ita  reatoratiaa  if  it  has  deteriorated  in  value  or  been  essenttaily 
injniod  prior  to  the  ofbr  to  restore  it:  Bart  ▼.  Stkuier,  16  Vt.  138;  42  Am. 
I>eo.  600;  Whkaker  v.  HmghUm^  86  Fk  St.  4a  While^  eo  far  aa  we  are 
awarob  the  right  of  a  defendant  who  has  been  guilty  of  a  oonveraion  of  chat- 
tele  to  reatore  them  to  their  oimer  has  not  been  tested  in  any  of  the  Amer- 
eonrta  by  any  direct  proceeding;  by  motion  cr  otherwiee,  except  in  the 
already  sited,  the  emphatie  language  of  the  other  deoiaiona  in  which 
thia  right  has  been  considered,  either  directly  or  incidentally,  ia  anch  aa  to 
convince  ua  that  the  weight  of  authority  in  thia  country  aupports  the  rule 
that  when  a  canae  of  aetion  has  once  aocmed  to  the  owner  of  chattels  on 
acoonnt  of  their  eon  version  by  another,  the  latter  can  neither  deetroy.it,  nor 
featore  the  property  in  mitigation  of  dnmages  without  the  asaent  of  the 
former:  Bigi^  v.  WkHnxg^  94  Wend.  879;  WooUg  v.  Oarier^  IV.J.L.  85, 
11  Am.  Dec.  529;  Lhermort  ▼.  Nmikrup,  44  N.  T.*  107;  ReytuMs  ▼.  Bhuler, 
0  Cow.  323;  WaXhet  r.  FmOer,  29  Ark.  448;  Hammtr  v.  WOKg,  17  Wend.  91; 
mUbneg  ▼.  AUem,  10  Gray,  852;  JTH^at  ▼.  WkUme^,  24  Wend.  879;  Norman 
▼.  Bogert.  29  Ark.  86ft. 

Rmoftanov  AocmsvMD  bt  Owvsr  MmOATia  DaMaaw. — If  property 
which  has  been  converted  ia  retar'ned  to  ite  owner,  who  aocepta  it,  thia  doee 
not  destroy  the  cause  ol  action  which  aroee  on  the  oonveraion.  The  injured 
party  ia  atill  entitled  to  maintain  an  aetion  for  the  injury,  but  the  return 
mnat  be  eoosidered  in  mitigation  of  damagee.  In  other  wcrda,  the  plain- 
tiff'a  rooovery  muat  be  limited  to  nominal  damages;  and  anch  apeeial  damagee 
aa  ha  ia  ahown  to  have  auflfered  from  the  oonveraion  before  the  reatoration 
of  the  property  waa  accepted:  KtUy  v.  McDonald,  39  Ark.  387;  WVtahar  t. 
HmH^Uom,  86  Pa.  St  48;  Mnrpkg  v.  HMs,  8  CoL  17;  Wettem  Land  and  OatOe 
Oo.  V.  HaV,  33  Fed.  Rep.  236;  Norman  v.  Rogers,  29  Ark.  365;  Brewster  v. 
BaOman,  88  N.  T.  423;  Hepfmm  v.  BeweO,  5  Har.  ft  J.  211;  9  Am.  Dea  512; 
Beynotds  v.  Sknlsr,  5  Cow.  323;  BarrekU  v.  BeUgard,  71  DL  280;  Watksr  v. 
/Wfer,  29  Ark.  448;  Cook  v.  LoomU,  26  Conn.  483. 

AosHT  OK  Sbrtakt's  Liabilttt  iOB  CoNTEBSioK.  —  There  can  be  no 
doubt  that  one  cannot  give  another  an  authority  which  he  himself  does  not 
poBsees,  and  therefore  that  he  who  cannot  sell,  dtspose  of,  or  otherwise  in- 
terfere with  chattels  without  being  guilty  of  their  conversion  cannot  give 
an  auctioneer  or  other  agent  authority  to  do  any  of  such  acta:  Lossdunan  v. 
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Machin,  2  Stark.  Sll;  Stephens  v.  BlwOl;  4  Mnirie  'ft  S:'259;  P^Hns  -.  STnUk, 
1  WiU.  828.  Undoitbtedly  there  sre  oases  in  which  agfents  tust  mnoeenlly  in 
making  conversions  of  personalty  for  their  principals,  and  in  which  there  is 
hardship  in  holding  them  personany  aildx^erable  for  acts  from  which  they 
eould  reap  no  benefit,  and  which  they  did  in  good  faith,  suppbiiing  what 
tbey  did  to  be  within  the  line  of'  their  duty  as  well  as  of  their  authority. 
In  one  state  it  has  been  said  that  "  we  hold  the  rule  of  law  to  be,  that  an 
agent  or  servant  who,  acting  solely  for  his  principal  or  master,  and  by  his  di- 
rection, and  without  knowing  of  any  wrong,  or  being  guilty  of  any  gross 
negligence  in  not  knowing  of  it,  disposes  of  or  assists  the  master  in  didposittg 
of  property  which  the  latter  had  no  right  to  dispose  of,  is  nut  thereby  ren- 
dered liable  for  the  conversion  of  the  property  ":  I^euihold  ▼.  FairckUd,  35 
Minn.  100.  In  the  same  case  it  is  asserted  that  there  is  a  conflict  in  the  de^ 
eisions  upon  the  subject,  the  cases  in  New  York  holding  that  the  conversion 
is  the  act  of  the  agent  as  well  as'of  the  master,  while  those  in  Masaaohoaettt 
hold  the  conversion  to  be  the  act  of  the  master  alone.  No  aathorities  were 
cited  to  establish  the  alleged  conflict,  and  onr  indnstry  has  not  enabled  ns 
to  discover  any.  On  the  other  hand,  all  the  authorities  which  have  eome 
within  onr  observation  affirm  that  one  who  has  been  guilty  of  an  aet 
whereby  the  chattels  of  another  have  been  converted  eannot  evade  liability 
tlierefor  by  proving  that  he  acted  innocently  as  the  agent  of  another:  /Vr* 
minUr  v.  Kelly,  18  Ala.  716;  64  Am.  Dec.  177;  KimbaU  v.  BUlincfs,  56  Me. 
147;  Koch  v.  Brandi,  44  Mo.  542;  100  Am.  Dee.  324;  Coles  v.  Clark,  3  Cush. 
899;  Lee  v.  Matlhem,  10  Ala.  682;  44  Am.  Dec  498;  Edgerly  v.  Whalan^  IOC 
I.iass.  307;  MePartland  r.  Bead,  11  Allen,  231;  Gage  v.  WhUOtr,  17  N.^Tt 
bl2;  McPJieters  v.  Page,  83  Me.  234;  23  Am.  St.  Rep.  772;  Story  on  -Ap^JmSV 
sec.  312;  SprairjIUs  v.  Hawley,  39  N.  T.  441;  100  Am.  Dec.  452;  Eve*  v. 
Coffin,  6  Wend.  209;  22  Am.  Dec.  651;  Fowkr  v.  HoUins,  L.  R.  7  Q.  B.  t'T: 
Williams  v.  Merle,  11  Wend.  80;  25  Am.  Dec  604;  Perkins  r.  Smith,  I  W.U 
128;  Stephens  v.  BltoeU,  4  Maule  ft  S.  269. 

If  an  agent  is  in  the  possession  of  goods  introstad  to  him  by  his  principdJ, 
and  a  demand  la  made  upon  him  for  them  by  a  third  person,  he  is  no:  re^ 
quired  to  act  upon  it  immediately  without  any  opportunity  to  consult  witl} 
his  principal,  and  may  therefore,  without  being  gnilty  of  any  c  n version, 
decline  to  surrender  possession  until  he  has  had  such  opportuiilty;  but  i^ 
either  before  or  atfter  anoh'  oonsnltation,  ho  nnqnalifiedly  refuses  to  oor- 
render  possession,  he  becomes  answerable  for  oon version,  unless  his  priaeipad 
was  entitled  to  retain  such  possession:  Singer  M/g,  Co.  v.  King,  14  R.  I.  5tl; 
I,ee  V.  Bobinson,  18  Com.  B.  599;  25  L.  J.  Com.  P.  249;  Stephens  ▼.  JffltreR,  9 
Maule  ft  S.  259;  Mires  v.  Solebay,  2  Mod.  242;  Alexander  v.  SoMey,  5  Bam. 
ft  AdoL  247.  If  an  agent  purchases  chattels  from  one  not  authoriaed  to  sell 
them,  and  his  act  was  previously  authorised  or  subsequently  ratified  by  his 
prinoipal,  the  latter  is  liable  for  the  oonversion  arising  from  taking  posses- 
sion of  the  property  pursuant  to  the  sale,  though  he  had  no  knowledge  of 
the  want  of  authority  in  the  person  making  the  sale:  Hilbery  v.  HoUok,  2 
HnrL  ft  0.  822;  83  L.  J.  Bz.  190;  10  L.  T..  N.  S.,  39. 

Aomv,  WHXir  Ouiltt  of  CoNTBRTmo  Chattklb  07  Hn  Principal.  —  An 
agent  may  unquestionably  be  gnilty  of  a  conversion  of  the  goods  of  his 
prinoipal,  for  whieh  the  latter  may  seek  and  find  redress  by  an  action  of 
trover.  Still,  this  form  of  action  has  been  pursued  with  apparent  infre- 
qnenoy,  and  the  deeisions  formulating  tests  by  which  to  determine  whether 
an  agent  has  been  guilty  of  a  conversion  are  more  rare  and  less  satisfactory 
than  one  would  anticipate  before  making  an  attempt  to  discover  and  emugt^ 
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henri  thi!m.  Thoagh  perhaps  tkdietumt  the  following  staternent  of  the  gen- 
eral principle  applicahle  to  the  subject  is  as  accurate  and  comprehensible  as 
any  to  be  found  in  the  reports:  *'The  question  whether,  in  any  Tiew  of  the 
case,  this  action  of  trover  can  be  maititainod,  was  disoasaedat  the  argument 
aiid  as  that  point  may  aride  on  another  trial,  it  will  be  proper  to  give  it  some 
consideration.  The  most  usual  remedies  of  a  principal  against  his  agent  are 
the  action  of  cuuntmjpnt  and  a  special  action  on  the  case,  but  there  can  be  no 
doubt  that  trover  will  snmetimes  be  an  appropriate  remedy.  That  action 
may  he  maintained  whenever  the  agent  has  wrongfully  converted  the  prop- 
erty of  his  prmcipal  to  his  own  use;  and  the  fact  of  conversion  may  be  made 
out  by  showing  either  a  demand  and  refusal,  or  that  the  agent  has,  without 
necessity,  sold  or  otherwise  disposed  of  the  property  contrary  to  hit  inatmo- 
tions.  When  an  agent  wrongfully  refuses  to  surrender  the  goods  of  his 
principal,  or  wholly  departs  from  his  authority  in  disposing  of  them,  he 
makes  the  property  his  own,  and  may  be  treated  as  a  tort-feasor.  But  there 
mnst  be  soioe  (.ct  on  the  part  of  the  agent,  —  a  mere  omission  of  duty  is  not 
enough,  aicb  ^h  the  property  maybe  lost  in  oonsequenoe  of  tlio  neglect. 
Nor  wll!  :r  .  .;r  lie  where  the  agent,  though  wanting  in  good  faith,  has  acted 
within  thf  ^eneral  scope  of  his  powers.  There  must,  I  think,  be  a  depart- 
ure fi^r.i  hia  authority  before  this  action  for  a  oon version  of  the  goods  oan 
be  man.vained":  McMorrin  r.  Simjmn,  21  Wend.  614.  Therefore  an  agent 
it  guilty  of  a  conversion  if,  having  no  authoi-ity  to  sell  the  property  of  hia 
princ';'-i1,  he  nevertheless  sells  It:  EUer  t.  BaiUy,  8  PIl  St.  442;  or  having 
auth  -M  to  sell  it,  he  exchanges  it  for  other  property:  Haa»  v.  Damong,  9 
Iowa.  589;  or  being  intrusted  with  a  note  to  be  sold,  and  the  proceeds  to  be 
appi  ed  to  the  payment  of  a  debt  of  the  maker's,  he  applies  it  to  the  pay- 
meut  of  a  debt  due  to  himself:  Mwrcty  r.  Burling,  10  Johns.  172;  or  being 
given  a  note  to  be  sold,  with  instructions  not  to  let  it  go  ont  of  his  reach 
without  receiving  the  money,  he  delivers  it  to  another  on  his  promise  to  get 
it  discounted,  and  to  return  the  proceeds,  and  tho  latter  prooures  snob  dis- 
counting, but  appropriates  the  avails  to  his  own  nae:  Lavertif  ▼.  Snelhen,  68 
K.  T.  522;  23  Am.  Rep.  184;  or  being  sent  to  obtain  a  note  for  his  princi- 
pal, he  obtains  it  payable  to  himself,  and  disposes  of  it  for  his  own  nse:  Me^ 
Near  v.  Atwood,  17  Me.  434;  or  being  an  attorney  at  law,  and  authorized  to 
collect  money  due  his^ncipal,  he  collects  it  and  applies  it  to  his  own  use: 
Ootttm  T.  ShatTpMnt  14  Wis.  226;  80  Am.  Deo.  774;  or  being  authorijwd  to 
dispose  of  a  note  in  a  particular  manner  and  upon  certain  conditions,  he 
disposes  of  it  in  a  different  manner,  and  in*  the  absence  of  any  of  the  re- 
quired conditions:  Badger  v.  Hatch,  71  Me.  562;  or  who,  when  money  is 
placed  in  his  hands,  belonging  to  his  principal,  to  be  loaned  in  the  latter's 
name,  loans  it  in  the  name  of  himself:  Farrand  v.  HurlbiU,  7  Minn.  477;  or 
who^  when  a  note  is  sent  to  him  to  sell,  with  notice  that  the  sender  has  drawn 
upon  him  for  the  amount  of  the  note,  replies  that  he  will  not  pay  tho  drafts 
and  who,  on  being  notified  that  he  mnst  pay  the  draft  or  return'  the  note, 
teHs  the  note  while  declining  to  pay  the  draft:  SecvrHy  Bank  v.  Fogg,  148 
Mast.  S73;  Natiemal  Bank  v.  Crocker,  111  Mass.  163;  or  who,  when  wheat  is 
given  to  hia  to  acfl  when  directed  by  his  principal,  refoees  oitber  to  sell  or 
accooAt  fcr  Ika  wfacftl  when  dirooted,  and  retains  possessioa  againirt  the 
wiahea  of  hia  principal:  (Memem  ▼.  Pearee,  26  Minn.  123. 
"*  la  thoM  eases  in  which  mn  agent  actually  nses  the  property  of  hia  principal 
fcr  hia  own  benefit^  or  refnses  to  -surrender  possession  thereof  to  his  priaci- 
fal  vpoa  a  proper  demand  therefor,  or  sells  or  embeasles  it,  or  refuses  to 
It  for  tho  proeeeda,  there  can  be  no  doubt  that  ho  in  Isot  hatf  a^pro- 
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printed  it  to  his  own  nse,  and  therefore  that  he  has  liecn  giitUy  of  ami  miy 
be  held  liable  for  its  ooayersion.     If,  however,  an  Agent  is  negligent  or  i« 
guilty  of  mere  non-feaaanoe  or  omission,  whereby  the  property  of  his  pnucN 
pal  is  lost  or  injured,  while  be  may  l>e  and  is  liable  in  some  form  of  action, 
he  is  not  deemed  guilty  of  conversion,  and  redress  against  him   must  be 
songht  in  some  other  form  of  action  than  trover.     It  appears  to  Ijc  concf^fl 
that  an  agent  may  disol)ey  instmctions  in  some  respects,  and  thereby  fie- 
prive  his  principal  of  his  property,  without  being  guilty  of  a  oonversion. 
The  rule  which  the  authorities,  or  some  of  them,  seemingly  anstain  upon  th<s 
subject  is,  that  though  the  agent  departs  from  or  acts  in  diaobeJieace  to  his 
instructions,  yet  if  the  act  which  he  does  is  so  far  within  the  limits  of  the 
powers  conceded  to  him  by  his  principal  that  It  must  be  regarded  aa  Talid  as 
between  the  principal  and  the  person  to  whom  the  agent  seUs  or  disposes  of 
the  property,  that  then  the  sale  or  disposition,  though  it  may  support  an 
action  against  the  agent  for  a  breach  of  trust,  cannot  subject  him  to  liability 
for  a  conversion.     It  is  true  that  the  acts  to  which  this  rule  has  boen  ap- 
plied seem  to  ns  to  be  no  more  within  the  bounds  of  the  agent's  powers 
than  were  his  aets  in  other  instances  in  which  the  rule  was  deemed  inappli- 
oabla.     Thus  it  has  been  held  that  an  agent  authorized  to  sell  goods,  but 
directed  not  to  sell  tliem  on  credit,  or  unless  he  obtains  a  specified  prio^ 
was  not  guilty  of  their  conversion,  but  only  of  a  breach  of  duty,  when  he  sold 
them  on  credit,  or  for  a  price  less  than  that  specified:  Sarjeani  v.  Bhal,  16 
Johns.  73;  Lovekta  ▼.  FowUr,  79  Oa.  184;  11  Am.  Si.  Rep.  407;  Cntmet  v. 
Bleeeker,  12  Johns.  304;  Dt^firuM  v.  HtUekituon,  3  Taunt.  117.     So  far  as  we 
have  been  able  to  ascertain,  the  rale  has  not  been  applied  except  to  sales  of 
property  made  when  the  agent  was  authorised  to  sell,  but  had  violated  his 
instructions  by  selling  for  a  price  less  than  that  authorized  by  his  principal, 
or  upon  credit  when  the  latter  commanded  the  sale  to  be  made  for  cash  only. 
We  are  not  able  to  oomprehend  why  a  sale  on  credit  oan  be  held  to  be  an- 
thorized  when  an  agent  was  directed  to  sell  for  cash  only,  or  how  aathority 
given  him  to  sell  for  a  price  specified  oan;  under  ordinary  circnmstanoes, 
authorize  him  to  sell  for  an  entirely  different  price;  and  it  seems  to  ns  that 
in  either  event,  when  he  departs  from  his  instructions,  he  oannoti  as  between 
himself  and  his  principal,  be  regarded  as  making  other  than  a  tortious  and 
unlawful  use  and  disposition  of  the  latter's  property,  for  which  redress  ooght 
to  be  given  by  an  action  of  trover.     However  this  may  be,  it  seems  to  be 
conceded  that,  with  the  exception  of  sales  made  under  the  oircamstanoes 
indicated,  any  use  or  disposition  of  chattels  by  an  agent  oontrary  to  the  in- 
structions of  his  principal  may  be  treated  by  the  latter  as  a  oonTersioox 
Lavtrty  v.  8nethe%  68  N.  T.  622;  23  Am.  Rep.  184;  8jfed$  t.  ffcqr,  4  Term 
Repp  260;  HptiM  ▼.  PaUermm,  95  N.  Y.  1;  Badger  r.  Hateh.  71   Me.  662. 
Hence  it  has  been  held  oon  version  by  an  agent,  when  intmsted  with  a 
watch  for  the  purpose  of  having  it  appraised  by  a  watchmaker,  with  a  view 
to  proonring  a  loan  thereon,  that  he  permitted  it  to  go  out  of  his  poasession 
and  to  be  levied  upon  under  a  writ  not  against  its  owner:  Spemeer  t.  Black' 
Man,  9  Wend.  167;  or  when  directed  to  sell  wheat  at  a  specified  prioe  on  a 
day  named,  and  if  not  sold  on  that  day  to  ship  it  to  New  York,  he  did  not 
sell  it  on  the  day  designated,  bat  on  the  day  following:  8eoU  ▼•  Bojfert,  31 
K.  Y.  676. 

A  bailee  of  personalty  msking  a  disposition  ol  it  not  warranted  by  the 
oontraot  of  bailment  becomes  thereby  goilty  of  its  oonversion:  XioesoJkmi  v. 
JfisdkiM,  2  Stark.  31 L  Hence  an  agent  is  answerable  for  a  oonyersioQ  ol  a 
sfcattel,  whethei  intrusted  to  him  for  the  purpose  of  selling  it  or  ao^  when 
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b*  pledget  il  M  eolbleral  Meiirity  for  his  own  de1>t:  State  ▼.  Btrrdng^  74  Mo. 
91%  BmUatt  w.  Davenpmi,  4S  Hun,  662;  Ketocomb-Bmtihamam  Ch,  ▼.  BatkeU^ 
M  Buh,  608;  NkUU  r.  ^o^e,  10  Or.  82;  HaU  v.  Careoram,  107  Meae.  261; 
f  Am.  Bepu  80;  or  eKohuigee  H  for  other  propertj:  Aintwtnih  y.  PartiUo,  18 
Abu  460;  Aikbuom  ▼.  Jmtm,  72  AIa.  248;  oreellsit,  in  the  absence  of  aathority 
■0  lo  do^  whether  snoh  want  of  enthority  resnlts  from  the  fact  that  no  power 
of  nie  existed  mder  any  oiroomstanoeo,  or  from  the  failure  to  comply  with 
oome  oondition  precedent  to  the  ezistenoe  of  that  power:  Boaemwdg  r. 
JWhct,  82  Ind.  842;  8anbom  ▼.  Oobnam,  6  N.  H.  14;  28  Am.  Dec.  703. 
Tbongh  a  bailee  has  an  interest  in  property  in  his  poBseesion  which  he  may 
rightfully  transfer,  as  where  he  is  its  lessee,  or  holds  it  under  a  conditional 
porohaae,  yet  if  he  makes  an  absolute,  unqualified  transfer,  his  act  is  ineon« 
detent  with  the  owner's  title,  and  is  a  conTersion:  8wV^  ▼.  Jfdte/^,  10  Vl 
108;  88 Am.  Deo.  197;  Shngr.  Jamei,  62Ga.  26a 

Bailb]^  wnor  Ouiurr  of  OovYSBSioir.  —  A  bailee^  though  he  does  not 
■ell  the  property  in  his  care  nor  part  with  its  custody,  may  be  adjudged 
goilty  of  its  conTersion  when  he  misuses  or  abuses  it.  Manifestly  there 
Bay  be  some  mievse  or  abuse  of  property  for  which  a  guilty  party  will  not 
be  answerable  at  for  its  conTersion,  but  it  is  difficult,  and  perhaps  impossi- 
ble^ to  fomralate  any  test  by  which  to  determine  what  abuses  are  oouTer- 
sions  and  what  are  not.  It  seems  to  be  certain,  howoTer,  that  a  misuse  or 
abuse  which  the  owner  of  property  U  entitled  to  treat  as  its  conyersion 
must  be  mtentional,  and  inconsistent  with  the  respectire  rights  of  the  bailee 
and  bailor  expressed  in  or  implied  by  their  contract  of  bailment.  A  lean 
by  a  bailee  of  railway  bonds  in  his  custody  to  one  who  agrees  to  return  them 
npon  request  has  been  held  to  make  both  the  borrower  and  the  lender  liable 
for  their  conyersion;  Branner  y.  Bi^anner,  1  Lea,  101.  It  has  also  been  held 
that  a  conyersion  occurs  when  an  agister  of  cattle  uses  them  without  author- 
ity: Oave  T.  Waitfmt  61  K.  H.  136;  and  when  a  hirer  of  a  horse  oryehide  to 
bo  driyen  to  a  particular  place  driTcs  it  beyond  that  place,  or  in  a  different 
directioa  from  it:  Wkeeloek  t.  Wheelwright,  6  Mass.  104;  Bamer  y.  Thwing, 
8  Pick.  492;  Luccu  t.  TrumbuU,  15  Gray,  306;  Woodman  t.  Hubbard,  25 
N.  H.  C7;  67  Am.  Dec.  300;  Fish  t.  Ferria,  6  Duer,  49;  DUbroww,  Tenhroech, 
4  B.  D.  Rmith.  397;  HaH  t.  Skinner,  16  Vt.  188;  42  Am.  Dec.  500.  Bat  to 
warrant  the  holding  of  a  bailee  for  a  conTersion,  the  act  done  by  bim  must 
be  intentional,  and  inconsistent  with  the  contract  of  bailment.  Hence, 
thoufth  he  hired  a  horse  to  go  to  and  return  from  a  particular  place,  yet  if, 
in  returning,  he  innocently  got  upon  the  wrong  road,  and  after  discoyer- 
ing  his  error  took  what  he  belieyed  to  be  the  best  way  back,  he  did  not 
thereby  oonyert  such  horse,  though  the  way  choeen  was  cirouitou%and  led 
through  another  town:  Spooner  t.  Manchester,  133  Mass.  270;  43  Am.  Rep. 
514.  Neither  can  he  be  held  for  a  conyersion  where  the  alleged  abuse  cou- 
sisted  of  an  omission,  though  such  omission  was  stipulated  against  in  the 
contract  of  bailment^  as  where  he  procured  a  horse  to  go  and  return  from 
a  pUoe  withont  stopping,  but  stopped  half-way  to  see  a  friend,  and  dur- 
ing the  stoppage  pat  the  animal  in  a  stable  to  be  fed:  Evans  t.  liaaon,  64 
K.  H.  98. 

CoMMOH  Cabbub,  when  Ouiltt  or  Ck>NTXB8io«. — If  a  bailee  has  pos- 
seesion  of  chattels  as  a  common  carrier,  his  mere  non-feasance  cannot  render 
him  liaHle  for  a  conTersion,  as  where  the  property  is  lost  through  his  negli- 
gent*'*, or  he  fails  to  transport  or  deliTcr  it  within  a  reasonable  time:  Pack- 
ani  y.  Oetman,  4  Wend.  613;  21  Am.  Dec.  166;  Hawkins  t.  Hqfman,  6  Hill, 
586;  41  Am.  Dec  767;  Bobinson  v.  Audin,  2  Qray,  564;  Bawiin  t.  N^  10 
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Ciuh.  417;  BHggt  ▼.  New  York  wto.  R^  S.  ^x^  2&  BtrKfSl5;  Jb«t  if  he  do« 
may  affirnative  aot  iaoanaUteoi with  ihejifjMBni  th«rovn0r  ol  the  prapertm 
the  effect  U  different:  Z>aieA  ▼.  K^otter,  U  Maes.  499.  It  has  bees  held  thd 
if  a  carrier,  inatead  of  going  the  ordinary  route,  adopts  an  eztraordinnij 
one,  and  while  oat  of '  aitch  ordinary  fonto  the  property  intrusted  to  him  %m 
loet»  he  ia  answearable  for-ite  con^enion:  fikilUpB  ▼.  Btiffham,  !26  Ga.  617;  71 
Am.  Dee.  823L  Jf,  when  poaeeaeion  oft  pi^opwiiy  «e  demaadod,  ha  4inf}iiadi- 
iedly  refnaes  to  deiiTor  iti  Loekwood  ▼.  JBuU^  1  Oow.  822;  13  Am.  Deo..  539^ 
Packard  ▼.  Oetman,  4  Wend.  618;  21  Am.  Deo.  166;  McJBntee  r.  Iifew  Jerwq^ 
a.  Oa.i  45  N.  Y.  84;  6  Am.  Rep.  28;  or  fakely  auerto  that  it  ia  not  in  fau 
poweaaioo:  Lomkmlk  etc  i?>  Co.  ».  La»9§on,  88  Ky.  486^  —ho  beoomea  liaUa 
for  ita  eottTortion.  A  like .  liaAMlity  ariaea  when  he  deliiren  it  to  a  porson 
■ot  ei: titled  to  it:  SMt  Dispaidi  ▼.  Vo&iuom  87  Tenn.  480;  Sword  t.  Fotrngk 
89  Tf  \.  126;  Weyand  r.  Atehmm  eta  JBfy  Co.f  76  Iowa,  673;  9  Am.  St.  Rep. 
604;  c.^^rm  ▼.  BcMiUm  d  L.  R,  Jt,  Co.,  7  Allen,  341;  HawktM  r.  UqfMo*,  6 
HUl, .  j;  41  Am.  Dea  767;  Jierchanta*  D.  Co.  ▼.  Merriam,  111  Ind.  5;  Tow/  v. 
Har!^.  .':,  Peako,  49;  Demrfuas  ▼.  ^arc2(f y,  2  Barn.  A  AdoL  702;  Stepkensem  v. 
Hart^  4  BiDg,'476;  I  Moore  k  P.  857:  MeSnteer.  N^io  Jersey  Steamboat  Co,.  45 
N.  T,  £i;  6  Am.  Rap.  28;  tbongh  anob  person  iaan  officer  claiming  a  right  to 
take  it  nnder  proceia  then  in  his  hands:  Kef  ▼.  Old  Cokm^  H'p  Co.,  117 
Ma  ..  591;  19  Am.  Rep.  429;  Gibbons  v.  Farwell,  63  Mich.  344;  6  Am.  Su 
301  £c::yi-U  T.  Amtriean  Exp.  Co.,  83  Me.  236;  23  Am.,  St.  Rep.  774.  Be- 
cj  ne  a  carrier  is  nnder  obligation  .to  deliver  to  the  pmper  person,  and  is 
alv<«rer'*^le  for  a  misdeliTcry,  he  cannot  be  treated  as  gnilty  of  a  con  rer- 
skm,  igh  he  has  refused  to  make  delivery  to  the  party  entitled  thereto, 
if,  ui.  the  ciroumstancea,  the  refusal  was  qualified  and  reasonable,  and 
ic^de  '  *on  the  gromnd  that  the -person  making  the  demand  had  not  &uf^ 
jor4  .t  by  snffioient  OTidenco  of  his  ownership  of  the  property,  or  o£  hia 
t'  >t  to  the  poasession  thereof  t  McJS^tee  ▼.  New  Jerwif  Steamboat  Ox,  45  N. 
V.  ^i;  6  Am.  Rep.  28. 

N'^lTOAOOK  oil  MOBTOA^Ini,  OONYBESIOH  OF  OOATtKLB  BT.  —  When  oh&t- 

'r^a  are  mortgaged,  any  disposition  of  thOm  inconsistent  with  tiie  rights 
either  of  the  mortgagor  or  the  nkortga^ee,  by  whomsoever  as'ie,  may  ho 
created  as  a  conversioni  as  where:  the  .mortgagee  sells  before  oonditios 
orokens  Mow  t.  MUeheU,  96  Mich.  500;  or  after  he  has  scAd  sufficient  of 
Uie  ehatteli  to  diBcharge  the  mortgage  debt  then  due:  Brink  ▼.  >Ve^,  40 
Mieh.  610;  44  Midh.  69;'or  a  second  mortgagee  sells  chattels  without  d^ 
eharging  the  claims  of  ihe  prior  mortgage}' JKfetn&diryer  t.  Brown,  8  N.  T.  Sup. 
866.  A  moptgagoTi  whil»'he  eoatiaaeain  possesgiontaad  entitled  trr  posiee 
^akm,  hag  an  interest  in  the  property  which  he  may  tr»na€er»  or  whioh  nay 
be  soiled  in  satiafaetioii  of  his  debts;  and  no  tranafer  or  seisnre  whioh  reoog* 
■nee  the  rights  of  the  mortgagee  and  is  not  inconsistent  with  4hem  can  be 
trosted  by  him'  as  a  conTeraioa:  H^ftmr,  Sla^t  78  Ahk  180;  Harbifom  v. 
ifdrreU;  18  Ahk  758;  ffathawaif  w^  Braifman,  iQ  H.  Z.  322;  1.  Am>.JEtep.  524. 
On  the  other  hand*  any  sale,  or  seianre,  or  detention  of  poaseeMon  in  defiance 
of  the  mortgagee's  rights,  whether  by  the  m<»-tgagor  or  any  other  poreoa,  m 
a  oonversion  for  which  the  mortgagee  ia  entitled  to  redress  by  an  action  of 
trorer:  Miliary.  AUm,  10  R.  L  49;  Ashmead  t.  Kellogg,  23  Conn.  70;  Ooiw 
▼.  dark,  8  Qush.  898|  Leommi  ▼.  Hair,  133  Mass.  455;  Bhek  v.  Mowell,  56 
Iowa,  630;  Jorgeswm  y*  Twi,  26  Minn.  327;  Freeman  on  Ezocation^  ace.  1^7 
Go-TBNAMT,  WHXH  GinLTT  Of  CoNYBBSiON.  — A  partownop  of  a  c  •\trei 
may  be  gnilty  of  a  oonversion  of  the  interest  of  his  oo-owner,  and,  apov 
principle^  the  tsat  by  Which  to  determine  whether  he  has  been  so  gnilty  cjc 
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fmlir.    AMBfWiiti^  wlMlliOTtlM  witng-docrii  ApartowiMrcltliaelial- 
tel  MBfWtoA  €V  Mi^  ii  lOnM  Vt0  Off  dllPftlitJOB  of  ife  in  dtfiAHOS  flf  W  ilUMM* 

riilnl  wHk  Hbm  ili^  ol  tlM  %n»  «iniar.  A  pvt  owbot  of  a  duiltel  it 
^atitlad  ia  maay^rMpeeto  to  viak«  tlM  tunm  om  of  it,  when  ia  his  potMirioa, 
at  if  ho  woo  «i  owdm  in  toronltyi  and  mioh  iiaao  as  ho  maj  lawfully  mako 
aad  saoh  dnminkw  as  ho  may  lawfully  ozoniso  oaanol  ho  inoonsistent  with 
Iko  ni^ti  if  his  oo-owasiv  sad  t^  lattor  oaanot  thorsforo  troat  thorn  as  a 
asBVoisioa  of  his  iatsrast  A  part  owaor  of  a  ehattol  is  satitlod  to  romaia 
ia  Hi  oielBsifo  possowion,  sad  to  aao  it  ozdasiToly  whilo  in  snoh  possassioa, 
ia  aaj  ordinary  aad  proper  mode  of  osing  it,  and  therefore  is  not  liabls  ia 
tNVW  or  othsrwiso  to  his  oo-tenant  for  saoh  possssiioTO  or  aso:  Froemaa  oa 
Ootsaamgr,  tee.  SOOi  OUberi  w.  Dkktntm.  7  Wead.  449|  tt  Aol  Doo.  00^ 
£Ut.  Pig$,  4  Ga.  4»f  48  AaL  Doo.  235;  Parr  ▼.  8nM,  9  Wend.  S88;  S4 
Deo.  Itti  JB^orf  T. rood;  66  Mo.  150;  96  Am.  Deo.  410.  U^howoror, 
aad  aso  are  maintained  aad  ooatianod  aador  a  doaial  that  Us 
has  aaj  iatarost  whateror  ia  the  property,  aad  a  daim  that  tha 
is  Hi  owaor  ia  sevonlty,  thoa  it  has  hooa  hold  that  a  oonTordoa 
plaooi  Any  ▼.  Bhvt  SO Mioh. 479;  Onmr.  If mi^  19 Mioh.  161;  P^ 
«r  T.  JTool  91  How.  Pr.  168.  8o  where  ohattob  weio  of  a  poooliar  oharao* 
f»  aad  saseoptihlo  of  oao  aso  oaly,  a  part  owner  who  took  and  maintained 
omlasiTO  poissssioB,  aeither  aslng  them  himself  or  permitting  their  aso  hy 
his  oo-tonant^  wao  adjndged  to  ho  gailty  of  their  ooBTorsioas  Agmm  ▼•  /oi» 
MBb  17  Ph.  St.  87S;  66  Am.  Deo.  666. 

If  ehaiteis  owned  in  oo-tenan^  are  of  snoh  a  oharaotor  that  a  diTidoa  of 
ttom  oaa  ho  mado  hy  eabh  part  owner  taking  a  qnantity  thereof  proportioa* 
ale  to  his  laterost^  withoat  aay  possibility  of  saoh  dlTision  bemg  unfair,  so 
ly,  or  wheats  or  other  grain  is  hold  ia  oommon,  ho  has  a  right  to 
divisioa,  and  to  eorer  and  take  his  shares  and  aay  prematioa  of 
the  «nroiae  af  this  ri^^t  is  a  ooaTorsiont  IMM  ▼.  StomO.  61  K.  T.  70; 
DM  r.  fWfbr,  60  Wis.  601;  FiqML  ▼.  J/Sioa,  12  Mich.  380;  86  Am.  Deo. 
64;  WM  ▼.  ifoan,  8  Mioh.  189;  8taU  t.  WiOmr,  Tl  N.  T.  168.  A  Uko  result 
follows  when  a  oo*tenaat,  who  hae  agreed  to  take  the  oommon  property  to  a 
designated  plsoo  lor  the  parpose  of  there  dividing  it,  takes  it  to  a  diffuoal 
plaos^  and  slaiaM  to  have  suooeeded  to  the  iatoreot  of  his  oo-toaaat  nadir 
the  eoatraot  of  pnrehase:  I^pkyT.Davk,  16  Mioh.  76;  90  Am.  Deo.  292. 

No  oo-tenant  has  any  right  to  destroy  the  snbjeot-matter  of  the  oo- tenancy, 
or  to  pat  it  to  aay  aso  which  mnst  preclude  all  further  enjoyment  of  it  by 
hta  oo-teaaat^  or  to  ndnglo  it  with  other  property  so  that  its  identity  is  lost 
and  oaaaol  he  restored,  or  to  so  injure  or  ezpoee  it  to  peril  that  it  mnst  bo- 
oomo  either  lost  or  worthies^  and  tiierefore  eabh  of  those  sots,  because  it  is 
famonsistont  with  the  interest  of  another  part  owner,  may  he  1^  him  treated 
Si  a  eoBTorsioai  Ddamqf  t.  Rooit  99  Mass.  646;  97  Am.  Dec  62;  Freeman  on 
Obtenanoy,  sees.  812-818;  TM*  ▼.  IMardmm,  6  Yt.  442;  27  Am.  Deo.  670; 
Ow^Oit  ▼.  PetiVckm,  6  Irod.  888;  46  Am.  Dea  499;  Low  t.  MUler,  8  Qratt. 
tt6;  46  Am.  Dao.  188;  BMmgUm  ▼.  dofe,  44  N.  H.  86|  88  Am.  Dec  189t 
Cbwm  ▼.  Aqren^  Cooke,  68;  6  Am.  Doc  668. 

A  part  owner  of  a  ohattbl  may  undoubtedly  sell  his  interest  therein,  and 
tnasfor  to  his  Toadoo  all  the  rights  possessed  by  himself  before  the  sale,  baft 
ha  has  aa  power  to  aot  f or  his  oo*tonant,  or  to  sell  er  transfer  aay  intereet  la 
MossB  of  his  moiety.  Ho  may,  howoTor,  undertake  to  sell  the  entirety.  U 
ho  does  se^  his  aot  Is  inconsistent  with  the  title  of  his  co-owner,  and,  npoa 
prhioipio,  should  bo  regarded  as  an  unlawful  conTersion  of  the  latter's  ints^ 
▲X.  Or.  Bar.,  Vol.  XXIV. -62 
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est.  Saoli  a  majority  of  the  American  caees  npon  the  rabject  declare  it  to  be; 
Dyekmtm  t.  VaUente,  42  N.  T.  5e0;  Dam  v.  Cowing,  22  Me.  317;  S9  Am. 
Deo.  685;  Carrr.  Dodge,  40 }!l.  H.4a3;  TamhiU  B.  Co.  t.  Newby,  1  Or.  173; 
OowtMm  Appeai,  79  Pa.  St.  220;  Warren  t.  AUer,  I  Pinn^y.  479;  44  Am. 
Deo.  406;  Lowe  ▼.  MiUer,  8  Oratt.  213;  46  Am.  Deo.  188;  Borne  v.  ITe- 
Nairy,  4  Hnmph.  368;  40  Am.  Deo.  661;  Peraom  ▼.  WUUanu,  25  Minn. 
189;  Wheeler  ▼.  Wheeler,  83  Me.  347;  Perminier  t.  KeOg,  18  Ala.  716; 
54  Am.  Dea  177;  Nowlen  t.  CoU,  6  HtlU  461;  41  Am.  Deo.  756;  /fall  w. 
Page,  4  Oa.  428;  48  Am.  Deo.  235;  Hpde  y.  Stone,  9  Cow.  230;  18  Am. 
Dea  501;  Hutehiiuon  r.  Chaee,  39  Me.  508;  63  Am.  Deo.  645;  Burbcttdt  ▼. 
Crooker,  7  Gray,  158;  66  Am.  Dec  470;  while  the  Engliah  decisiona  and 
those  of  a  few  of  the  American  states  deny  that  a  sale  by  a  part  owner  can 
be  a  cottTersion  of  the  interest  of  his  oo-tenant»  unless  accompanied  by  peon- 
liar  circumstances  resulting  in  the  loss  of  the  property  to  the  latter:  Sanborm 
V.  MerrUl,  16  Vt.  700;  40  Am.  Deo.  701;  Weiek  ▼.  Clark,  12  Vt  681;  36  Am. 
Deo.  368;  PUt  v.  Petwap,  12  Ired.  78;  Booke  ▼.  Moore,  1  Bnsb.  1;  57  Am. 
Deo.  669;  Bartonr.  WiiUame,  5  Bam.  k  Aid.  403;  Mayhew  t.  Bnrriek,  7 
Com.  B.  229;  13  Jar.  1078;  18  L.  J.  Com.  P.  179;  Morgan  ▼.  Mar^tde,  9  Ex. 
145;  Bradp  ▼.  Arnold,  19  U.  C.  C.  P.  46;  Freeman  on  Cotenan<7,  see.  aOOl 

PiBflOKAiAT  WmoH  MAT  BB  Cohtbrtxd.  —  Every  species  of  personal 
property  which  is  subject  to  ownership,  and  over  which  another  than  the 
owner  can  exercise  dominion  or  control  in  defiance  of  or  inconsistent  with 
the  owner's  rights,  may,  when  snch  dominion  or  control  is  so  exercised, 
be  regarded  as  oonverted:  SpcUding  ▼.  Preeton,  81  Vl  9;  50  Am.  Dec  68. 
Henoe  an  action  of  trover  may  be  sustained  for  the  conversion  of  money  or 
bank  bills:  Moody  v.  Keener,  7  PorL  218;  promissory  notes  and  other  «fvi* 
dence  of  indebtedness:  Lowremore  ▼.  Berry,  19  Ala.  130;  54  Am.  Dec  188; 
Day  V.  Whitney,  I  Pick.  503;  DavU  ▼.  Funk,  39  Pa.  8t  243;  80  Am.  Dm. 
619;  CMewold  ▼.  Judd,  1  Root,  221;  Comparei  ▼.  Burr,  5  Blackf.  419;  Aidb- 
houee  V.  Brkkhouee,  11  Ired.  404;  Otiejield  v.  Mayberry,  63  Me.  197;  Siomer. 
Olaugh,  41  N.  H.  290;  Pennbnan  ▼.  Winner,  54  Md.  127;  oontraots  for  tibo 
sale  of  land  and  other  property:  HaaeweU  t.  Ooureen,  45  N.  T.  Snp.  Ct  22;  o«* 
tificates  of  the  stock  of  corporations:  S3ngman  ▼.  Pierce,  17  Mass.  247;  Payne 
▼.  miioi,  54  CaL  339;  85  Am.  Rep.  80;  Neiler  v.  KeUey,  69  Pa.  St.  403;  Budd 
T.B.B.CO.,  12  Or.  271;  58  Am.  Rep.  855;  DaggeU  ▼.  Davie,  68  Midi.  86; 
61  Am.  Rep.  91;  copies  of  aoeoonts:  FuUam  ▼.  Cumminge,  16  Vi.  667; 
O^Danoghue  v.  Corby,  22  Ma  894;  writs  of  execution:  Keeler  v.  Faeeett,  SI 
Vt.  539;  52  Am.  Dec  71;  and  fixtures,  which,  either  from  their  eharacter, 
mode^  or  annexation,  or  the  agreement  of  the  parties,  remain  personal  prop* 
erty:  Bmith  ▼.  ^€fuon,  1  Hill,  176;  Oegood  ▼.  Howard,  6  QreenL  452;  SO  Aak 
Dec  822;  Harrie  ▼.  Powere,  57  Ala.  139;  Dame  v.  Dame,  38  N.  H.  4S9;  7i 
Am.  Dec  196;  Korbe  v.  Bar/our,  130  Mass.  255;  Powere  v.  Banie,  68  Ak. 
409;  BueeeU  ▼.  Bieharde,  11  Me.  871;  26  Am.  Deo.  532;  BUborme  ▼.  Bremm,  IS 
Mc  162;  Brown  ▼.  WaUie,  115  Mass.  156;  Crippen  v.  Monieon,  IS  Mioh.  S8t 
but  it  is  said  that  siieh  an  action  is  not  sustainable  for  tho  oooTsraioa  «f 
Judgments  cr  other  records:  PlaU  ▼.  Peitte,  11  Ired.  866;  63  Aai.  Dec  412; 
Cb65  ▼.  Obmeyay,  6  Ind.  868;  46  Am.  Dec  497.  The  fset  tha*  tbe  propertj 
alleged  to  have  been  oonverted  has  no  valne  exoept  to  its  owner  will  no! 
defeat  an  aotion  for  its  oonversion:  Pierce  ▼.  QUeim,  SVt.  816|  PkMY.  PMk^ 
11  Ired.  866;  58  Am.  Dec  412;  Lowremore  t.  5errr»  19  Ala.  180;  64  Aai. 
Dec  188.  Where  a  bond,  note,  or  other  evidenoa  of  faidebtednesB  1%  aftsr 
Us  payment^  seised,  detained,  or  transferred  by  a  person  having  no  right  a» 
to  do^  when  it  is  no  longer  capable  of  being  asserted  as  n  oanso  of  aotkm. 
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of  the  cases  hare  regarded  it  .as  so  extinguished  by  the  payment  as  no  longer 
to  be  the  subject  of  eouversion:  Beaherer  t.  Swisher ,  3  N.  J.  L.  748;  Todd 
T.  CrookHhanhs,  3  Johns.  432;  Lowremore  v.  Berri/,  19  Ala.  130;  &4  Am.  Dec 
188;  Piatt  v.  PoU»,  11  Ired.  2C6;  53  Am.  Dec.  412.  While,  in  other  case^v 
any  wrongful  disposition  of  a  paid  note  or  bond  has  been  adjudged  to  amount 
to  its  conversion  as  against  the  maker,  who  by  such  pcayment  becomes  en- 
titled to  its  possession:  Stone  ▼.  Clough,  41  N.  H.  290;  OUmJiM  v.  Maybtrrg^ 
63  Me.  197;  Neal  ▼.  Hanson,  60  Me.  84;  Buck  v.  Ktnt,  3  Vt.  99;  21  Am.  Dec 
676;  Spencer  r.  DearUi,  43  Vt.  98.  If  a  note  is  founded  upon  illegal  consid- 
erations, the  payee  cannot  sustain  an  action  for  its  conversion:  Morrill  v. 
Ooodenouf,  65  Mc  178;  nor  can  such  action  be  maintained  in  any  instanoe 
when  the  thing  converted  is  such  that  it  was  unlawful  and  criminal  for  the 
plaintifiP  to  have  it  in  his  possession,  as  where  it  is  a  oounterfeit  coin,  or  an 
implement  designed  to  aid  in  the  making  of  such  coin;  SpcUding  v.  PrtMUm^ 
81  Vi.  9;  50  Am.  Dec  6a 
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JuDOMBHTS  —  MxROME — FoBBioH  JiTDOMKNT.  —  A  Judgment  appealed  fronr^ 
ia  merged  in  a  judgment  of  affirmanoe  on  appeaL  This  rule  applies  in  " 
a  suit  on  a  judgment  of  affirmance  rendered  in  another  state. 

JvDOMKHTS — Mbbokb  bt  AjiiBMAifOB — J(7U8DicnoK.  —  When  the  judge- 
ment sued  on  was  affirmed  on  appeal,  and  the  defendant  submitted  him* 
•elf  to  the  jurisdiction  of  the  appellate  oourt^  he  cannot  assail  it  on  tiM 
ground  thai  the  trial  oourt  never  acquired  jurisdiction  ol  his  pcrsoo. 
This  rule  applies  to  siBrmed  judgments  of  oilier  states. 

Jmwiaum  —  OoNOLUSiyxirnB  of,  as  AaAivn  8r-ow.  — A  set-off  may 
or  nuty  not  be  pleaded,  at  the  election  of  the  defendant;  and  if  not 
pleaded,  the  right  to  sue  upon  it  as  an  independent  cause  of  action,  or 
to  roly  upon  it  in  defense  to  another  action  by  the  same  plaintiff,  is  not 
■ffeotod  or  impaired  by  a  Judgment  against  the  defendant  nis  mlo 
appliss  to  n  suit  on  a  Judgment  rendered  in  aaothor  stats^  in  the  ■^tmor 
of  proof  that  a  diilbrent  rule  prevails  there. 

Fbaoviob — Ebxor  without  Ihjukt  ih  BxoLunoH  OF  BnDBrcs.  —  Wheai 
ondsnos  is  enroneoosly  ezduded,  the  rule  ol  error  wittiout  injnry  cna- 
not  bo  invoked,  oa  the  ground  that  the  mling  was  oMido  aftar  all  fko> 
ovidenoe  on  that  point  bad  boon  addnoed,  and  thai  the  ovidonos  was  in- 
suAdsntk 

JvMiiaam.  —  Pabol  BnDmai  of  JuanoB's  JusoMnr  rendered  dariaff  ^ 
ktnamt  term  of  offioe  is  not  admissibls  on  proof  of  soarob  in  bis  oAoo  far 
Us  dookol  and  papsn^  and  in  t&o  abssnoo  of  proof  tiuil  ho  has  basa  ia 
ofioe  flontinnally  sfaieo  the  Judgment  was 
bimsslf  after  being  out  ono  sr  more  tonnSi 


WUliam  L.  Martin  and  /.  £•  Brwm^  tot  Um  apptllMilb 
Hunt  and  Cloptan^  lor  the  appell< 


McClellan,  J.    The  judgment  sned  on  wai  rendered  bj 
the  supreme  court  of  Tennessee  on  appeal  from  a  circuit- 
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court  of  that  state,  and  is  not  only  an  affirmance  of  the  latter 
judgment,  but  is  also,  in  terms,  an  original  judgment  in  the 
appellate  court,  with  order  for  execution  out  of  that  court  for 
the  amount  there  adjudged  to  be  due.  In  the  absence  of 
proof  of  any  law  in  Tennessee  to  the  contrary,  we  must  in- 
tend not  only  that  the  judgment  of  the  appellate  tribunal  is 
in  accordance  with  the  law  of  that  state,  bat  that  it  is  the 
only  judgment  in  force  in  the  case  in  which  it  was  rendered: 
Hassell  v.  Hamilton^  33  Ala.  280.  Especially  so  as  this  rul- 
ing is  in  harmony  with  our  own  decisions  as  to  the  merger  of 
judgments  appealed  from  into  judgments  of  affirmance  on 
appeal:  Dane  v.  McArthur^  57  Ala.  448;  Werbom  v,  Pinney^  76 
Ala.  291. 

The  special  plea  of  the  defendant  below  was  an  attempt  to 
impeach  the  judgment  sued  on,  by  showing  that  the  niti  prixu 
court  which  rendered  the  judgment  appealed  from,  and  which 
had  thus  merged  into  the  judgment  of  the  supreme  courts 
was  without  jurisdiction;  but  it  disclosed  that  the  defendant 
had  prosecuted  the  appeal,  and  submitted  himself  to  the  juris- 
diction of  the  appellate  tribunal.  We  concur  with  the  circuit 
judge  that  this  was  fatal  to  the  plea.  It  showed  that  the 
court  which  rendered  the  judgment  sued  on,  the  only  sabsiflt* 
ing  judgment  in  this  causOi  had  jurisdiction  of  the  defendant^ 
whatever  may  have  been  the  fact  in  this  regard  as  to  the 
primary  court  The  defendant  could  not  thus  invoke  the 
jurisdiction  of  the  appellate  court,  and  speculate  on  the 
chances  of  its  favorable  action,  without  being  bound  and  pre- 
eluded  by  whatever  judgment  should  be  rendered  in  the  ex« 
ercise  of  that  jurisdiction.  If  he  desired  to  avoid  this  result, 
and  at  the  same  time  draw  in  question  the  jurisdiction  of  ih« 
primary  court,  hia  remedy  was  a  writ  of  error  coram  vofrtt, 
under  which  it  was  opan  to  him  to  show  that  the  trial  court 
had  never  acquired  jurisdiction  of  his  person,  either  by  ser- 
vice of  summons  or  attachment  of  his  property.  In  that  pro- 
ceeding, upon  a  proper  showing,  the  judgment  below  could 
have  been  expunged.  Such  is  the  course  of  the  common  law, 
which,  in  the  absence  of  anything  to  the  contrary,  we  are 
bound  to  presume  obtains  in  Tennessee:  Stephen's  Pleading, 
*119;  Day  v.  Hamburgh^  1  Browne  (Pa.),  76.  But  as  he 
elected  to  hazard  the  rendition  of  a  valid  judgment  against 
him  by  taking  an  appeal  on  a  record  which  did  not  disdoM 
the  jurisdictional  infirmity  of  which  he  complains,  he  cannot 
be  heard  to  object  that  the  judgment  thus  rendered  in  a  pro> 
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needing  institated  by  him  was  void  because  of  the  absence  of 
senrioe  on  bim  in  the  primary  coori  The  demurrer  to  the 
special  plea  was  therefore  properly  sustaiDed. 

Oar  opinion  is,  that  the  circuit  court  erred  in  excluding 
from  the  jory  the  eyidence  ofifered  by  the  defendant  in  sup- 
port of  the  set-off  claimed  by  him  against  the  judgment  debt. 
This  ruling  appears  to  have  proceeded  on  the  theory  that  as 
the  alleged  counterclaims,  or  items  of  set-off,  antedated  the 
Tennessee  judgment,  and  could  have  been  pleaded  in  that 
action,  the  rendition  of  that  judgment  forecloses  and  pre- 
cludes them.    This  view  finds  some  support  in  some  of  our 
earlier  oases:  Crawford  v.  Simonton*$  Eafn^  7  Port  110;  but 
it  is  nnsound  in  principlCi  and  cannot  be  reconciled  with 
later  adjudications.    The  settled  doctrine  of  this  court  now 
is,  that  a  set-off  may  or  may  not  be  pleaded,  at  the  election 
of  the  defendant,  and  that  unless  it  is  pleaded,  the  right  to 
sue  upon  it  as  an  independent  cause  of  action,  or  to  rely 
upon  it  in  defense  of  another  action  by  the  same  plaintiff,  is 
in  no  wise  affected  or  impaired  by  a  judgment  against  the 
defendant:  Wharton  v.  King^  69  Ala.  865;  Weaver  v.  Brovm^ 
87  Ala.  688.    And  this  is  in  harmony  with  the  ruling  in 
other  jurisdictions!  Freeman  on  Judgments,  sees.  277-280. 
What  the  law  in  this  regard  is  in  Tennessee  we  are  not  ad« 
vised  by  anything  in  this  record,  and  we  cannot  look  else- 
where to  ascertain  it:  Johnson  v.  StaUf  88  Ala.  176.    In  the 
absenoe  of  evidence  on  this  point,  the  presumption  is,  that 
the  common  law  controls  the  questicm  in  that  state;  and  at 
oommon  law  a  set-off  cannot  be  pleaded  at  all:  Waterman 
on  Bet-off,  see.  lOf  White  v.  Oovemor^  18  Ala.  767.    And 
hence,  of  course,  a  counterclaim  not  a  matter  of  recoupment 
could  not  have  been  made  an  issue  in  the  case,  nor  concluded 
by  the  judgment  therein. 

It  is  eontended,  however,  that  the  error,  if  any,  oommitted 
by  the  trial  court  in  excluding  evidence  of  set-off  was  with- 
out injury,  in  that  the  defendant  failed  to  sustain  the  plea, 
the  ruling  of  the  court  having  been  made  after  all  the  testi- 
mony on  this  point  had  been  adduced.  We  oannot  pass 
upon  the  sufficiency  of  the  evidence  on  any  controverted 
issue  of  fact  That  question  is  for  the  determination  of  the 
jury.  If  there  was  any  evidence,  however  weak  and  inoon* 
elusive  it  may  have  been,  tending  to  support  defendant's 
plea  of  set-off,  the  error  in  excluding  it  cannot  be  said  to 
have  involved  no  injury  to  him,  as  we  cannot  know  what 
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•effect  it  would  have  had  on  the  minds  of  ibo  Jury.  That 
^here  was  such  eyidenooi  the  reoord  befi»ro  oa  olaarij  demon- 
«trat6S« 

Parol  eyidenoe  of  tho  jadgment  rendered  by  the  Joatioe  of 
the  peace  should  not  have  been  reoeiyed,  on  the  showing 
imade.  It  should,  at  least,  have  been  made  to  appear  thai 
:the  justice  had  been  in  office  continuously  since  its  renditioa, 
«or  that  he  had  succeeded,  after  being  out  one  ix  more  termSt 
lo  the  same  justiceship  which  he  held  at  the  time  of  the 
judgment  Otherwise  there  is  no  presumption  of  loss  or  de- 
struction of  the  papers,  or  the  judgment  entry,  from  a  fail« 
xire  to  find  them  or  it  in  his  office  at  the  time  of  *the  search 
proved.  Non  comtat  but  that  the  docket  on  which  the  jndg- 
jnent  entry  was  made  had,  as  required  by  law,  been  delivered 
rto  another  justice,  and  never  returned  to  the  magistrate  who 
jrendered  the  judgment. 

For  the  error  pointed  out  above,  the  judgment  of  the  eir- 
4)uit  court  is  reversed,  and  the  cause  remanded. 


Error.  —  Brron  an  preramptiTttly  prejndioialt  and  on*  elalmfng  IImb  to 
Im  hannleM  mwt  ihow  their  innocnons  oharaetort  Ikigkank  v.  StumJbal  cte 
it  iL  Co.,  103  Ma  070)  28  Am.  St  Rep.  901. 

SiooNDABT  EvroiROi;  WHxir  ADUJBStBLE,  ^Before  Moondary  •vtdeDoe 
of  the  ooatenti  of  a  writing  oaa  bo  reootved,  it  most  bo  diown  to  ba^o  «• 
istodf  to  bo  lost  or  destroyed,  to  bo  withoot  tbo  jnriedietion  of  tlio  oonrt^  or 
io  be  in  the  possessidn  of  tho  advene  party*  who  refnaea  to  prodaoo  tt^  and 
that  the  party  offering  the  eeoondary  oridenoo  has  searched  for  and  vaed 
^1  reasonable  diligence  to  procure  the  original:  Wiseman  v.  North  Pae^k 
H.  i?.  Cb.,  20  Or.  425;  28  Am.  St.  Rep.  186^  and  partionlarly  note.  Thia 
mlo  applies  to  recorda  of  courts:  WiufMs  WW^  22  OsL  61|  83  Ans.  Deo. 
49;  PrtKfen  t.  Alden,  23  Pick.  184;  34  Am.  Doc- 51;  Zfoa  t.  BMag^  U 
Ala.  753;  48  Am.  Doc  122,  and  note;  Uar^  r.  WOOamM,  42  Misa.  ilO|  97 
Am.  Deo.  456,  and  note. 

SsT-orr,  WBSH  itkbd  hot  bb  Flbadsd  bt  DsrEKDAirr.  —  A  dofendaBt 
is  not  bound  to  aet  off  hia  debt  against  the  plaintiff's  demand,  except  is 
onits  before  a  Jnstioe  of  tho  peace:  Mortom  v,  BaUeff^  1  Scam.  218;  27  Am. 
Dec  767.  Compare  the  cases  collected  upon  this  qneation  in  nolo  to  W^to^ 
ruff  ▼.  (Tomer,  89  Am.  Dec  492.  A  defendant  having  failed  to  iol  off  a 
oroca-demand  In  an  aetion,  he  is  not  thereby  precluded  from  aTafling  MmasW 
^iMioof  at  another  timoi  r«MMr  t.  ilff««Mb  87  Ala.  5831 
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GoMPTOv  V.  Hankinb. 

im  Alabama,  411.] 

WisHM^RmBT  09  Kavioatiov  akh  RiPABiAir  BiGsm  —A  Miflgalifo 
lirtr  li  pabUflb  Iml  ili  btnka  an  priTite  propwty,  mod  th^  ri^t  to 
•w  Um  ■trtain  m  a  highway^  sad  the  right  to  Und  lor  th«  pnipoM  of 
vtotiviag  sad  diMhargiag  froight  and  pasiengen,  are  distinct*  so  that 
thoee  naTigating  the  riTer  have  no  rights  aa  incident  to  the  right  of  naTi- 
fation,  to  land  vpoa  aad  nee  the  hank  at  other  plaoee  than  a  pnblie 
lending,  for  the  pnrpoee  of  loading  or  unloading  reeeeli,  withont  the 
eoneent  of  the  owner,  except  in  caaee  of  peril  or  neoeesity. 

Wjommm  —  BioHT  TO  Maivtadi  Pritatb  Landiho.  ^  Riparian  enmen 
kttfe  the  right  to  oooetmel  prirate  wharree  and  landings  on  naTigable 
■treiiiii^  enbjeot  to  the  public  right  of  naTigation.  The  owner  haa  the 
■Mne  dominion  and  power  to  eontrol  each  Undinge  aa  any  other  private 
property,  and  to  poeeeee  and  nee  the  eame  to  the  ezolnaiofi  of  the  pnb- 
lio.  Hence  the  right  to  raft  timber  doea  not  imply  or  carry  with  it  the 
right  to  depoeit  or  atore  loge  or  timber  npcn  aaoh  priTate  property  pre- 
paratory to  ite  being  rafted. 

Waisbs  — PuBUO  AMD  FuYATB  Wbasv.— If  a  wharf  or  landing  en  a 
narigable  etream  ia  public^  the  owner  is  nnder  obligation  to  concede  to 
others  the  privilege  of  landing  their  gooda.  If  it  le  priyate,  he  has  the 
cxclnsiTe  right  to  ite  nee  and  enjoyment*  or  to  permit  such  partiee  to 
nee  it  aa  he  seee  proper. 

Watbbs— Whabf,  WHETHn  Public  ob  Pbitatb.  —  Whether  or  not  a 
wharf  or  landing  im  public  or  private  depends  npon  the  ownership  of 
the  soil,  the  purposes  for  which  it  was  built,  the  authority  by  which 
it  was  erected,  the  uses  to  which  it  haa  been  applied,  and  the  nature 
and  character  of  the  structure.  If  the  Und  on  which  it  is  constructed 
Is  Tested  in  the  public,  or  if  built  by  public  authority  on  land  con* 
demned,  or  if  at  the  terminus  of  a  public  highway,  practically  forming 
a  part  thereof,  or  if  it  has  been  dedicated  by  the  owner  to  the  nee  of  the 
public^  it  may  be  regarded  as  a  public  wharf  or  landing. 

Waibbs— Pkitatb  Whabt,  What  CoNarnTUTBa.  —The  right  to  erect  a 
wharf  or  landing  on  a  navigable  stream  having  its  foundation  in  the 
ownership  of  the  land,  when  erected  by  an  individual  at  his  own  ex- 
pense, it  is  private  property.  The  pablio  may  acquire  an  easement  or 
right  to  the  use  of  such  landing  by  dedication  on  the  part  of  the  owner 
of  the  soil;  but  its  use  by  individuals,  with  the  permission  of  the  owner, 
doee  not  give  the  public  the  right  to  use  it  without  his  consent;  and  its 
nae  by  the  public^  with  his  permission,  for  a  number  of  years,  and  for 
his  own  emolument*  will  not  amount  to  a  dedication. 

Watbbs  —  Pbitatb  Wrabt  —  Rights  of  Owbbb.  —  Hie  objects  for  which 
a  private  landing  on  a  navigable  stream  may  be  held  and  used  may  bo 
pnblio  without  affscting  its  private  character.  In  such  case  there  is 
an  implied  license  to  vessels  to  nee  it  for  receiving  and  discharging 
freight  and  passengers;  and  also  to  all  persons  to  occupy  it  for  lawful 
and  customary  purposes;  but  the  owner  may  at  any  time  revoke  the 
Hcenee  aa  to  the  entire  public^  or  withhold  permission  frooi  partionlar 
veeeels  or  persons. 

Waters — Private  Wharf  —  Riasrs  of  Owkbr. — The  owner  of  a  privato 
landing  or  wharf  may  prohibit  its  use  for  storing  and  keeping  of  timber 
to  be  rafted,  which  may  obstruct  free  aocees  to  and  from  n 
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€horg$  W.  Ibylor,  for  the  appellant 
Ibyloe  and  JohmUmj  for  the  appellee. 

Olopton,  J.  The  action  is  brought  by  appellant  to  recover 
damages  alleged  to  have  been  sustained  by  the  refusal  of  d^ 
fendant,  who,  the  complaint  avers,  is  the  keeper  and  owner  of  a 
public  warehouse  and  landing  on  the  Tombigbee  River,  a  navi* 
gable  stream,  to  receive  at  the  landing  for  shipment  pine  tim- 
ber tendered  by  plaintiff,  or  to  permit  him  to  deposit  the  same 
at  the  landing,  preparatory  to  being  rafted  by  the  river  to  mar- 
ket The  complaint  avers  that  defendant  had  the  means  of 
receiving  the  timber,  and  that  plaintiff  was  ready  and  oflfered 
to  pay  a  proper  reward  therefor.  It  is  obvious  that  the  ffrava- 
men  of  the  action  is  the  refusal  of  defendant  to  permit  the  use 
of  the  landing  for  the  safe-keeping  and  storage  of  the  timber 
until  it  could  be  rafted,  not  the  violation  of  any  right  inci- 
dent or  appurtenant  to  the  right  of  navigation.  The  demurrer 
to  the  complaint,  which  was  sustained  by  the  court,  involves 
the  inquiries,  What  are  the  rights  of  the  public  in  respect  to 
the  use  of  the  landings,  and  what  the  duty  of  defendant  Id 
regard  to  the  storage  of  timber? 

While  the  authorities  are  not  in  entire  harmony  in  reference 
to  the  respective  rights  of  navigators  of  public  streams  above 
the  ebb  and  flow  of  the  tide,  and  of  riparian  owners,  the  better 
opinion  seems  to  be,  that  the  right  to  the  use  of  the  stream  as 
a  highway,  and  to  land  for  purposes  of  receiving  and  dischar* 
ging  freight  and  passengers  are  distinct,  and  those  navigating 
the  river  have  no  right,  as  incident  to  the  right  of  navigation, 
to  land  upon  and  use  the  bank  for  the  purpose  of  loading  or 
unloading  vessels,  without  the  consent  of  the  owner,  unless  in 
cases  of  necessity.  In  Washburn  on  Easements,  554,  the  au- 
thor observes:  ''In  regard  to  the  right  to  land  upon  other 
points  of  the  banks  of  a  navigable  stream  than  those  which 
have  in  some  way  become  public  landings,  the  law  would 
seem  to  confine  it  to  cases  of  necessity,  where,  in  the  proper 
exercise  of  the  right  of  passage  upon  the  stream  of  water,  it 
becomes  unavoidable  that  one  should  make  use  of  the  bank 
for  landing  upon,  or  fastening  his  craft  in  the  prosecution  of 
his  passage."  In  Bainhridge  v.  Sherloch^  29  Ind.  364, 95  Am. 
Dec.  644,  it  is  said:  ^'The  river  being  public,  and  its  banks 
being  private,  it  is  notdifiicult  to  discover  the  true  foundation 
of  those  riparian  rights  known  as  wharf  rights.  It  is  essen^ 
tial  to  the  successful  prosecution  of  his  business  that  th«» 
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naTlgator  shall  make  frequent  landings  to  lade  and  nnlade^ 
to  reoeiye  and  discharge  passengerSi  and  to  receive  supplies* 
Bnt  except  in  case  of  some  peril  or  emergency  of  navigation,  he 
cannot  thus  land  without  the  consent  of  the  riparian  owner, 
and  in  return  for  the  privilege  of  landing,  a  reasonable  coaipen* 
•ation  may  be  demanded.    This  is  the  origin  of  wharfage." 

Biparian  owners  have  claimed  and  exercised  the  right  to 
construct  wharves  and  landing-places  on  navigable  streams 
from  the  earliest  settlement  of  this  country,  subject  to  the 
limitation  that  the  public  easement  or  servitude  is  not  im-^ 
paired.  The  owner  has  the  same  dominion  and  power  to  con- 
trol such  landing-places  as  any  other  private  property,  and  ta 
possess  and  use  the  same  to  the  exclusion  of  the  public.  The 
right  to  raft  timber  does  not  imply  or  carry  with  it  the  right 
to  deposit  upon  private  property  preparatory  to  being  rafted. 
Campbell,  J.,  says:  *'  The  right  to  raft  logs  down  the  stream 
does  not  involve  the  right  of  booming  them  upon  private  prop- 
erty for  safe-keeping  and  storage,  any  more  than  the  right  to- 
travel  a  highway  justifies  the  leaving  of  wagons  standing 
indefinitely  in  front  of  private  dwellings  or  stores":  Lorman 
T.  Benson^  8  Mich.  18;  77  Am.  Dec.  435.  The  plaintifi*  has 
no  common-law  right  to  store  or  deposit  logs  or  timber  at  a 
private  landing  for  the  purpose  of  rafting. 

The  plaintiff,  however,  bases  his  right  to  recover  on  the- 
alleged  ground  that  the  landing  is  public.  Wharves  or  land- 
ings may  be  either  private  or  public  in  their  nature.  If  public, 
the  owner  is  under  obligations  to  concede  to  others  the  privi- 
lege of  landing  their  goods;  if  private,  be  has  the  right  to  the 
exclusive  use  and  enjoyment,  or  to  permit  such  individuals  ta 
enjoy  it  as  he  sees  proper.  Whether  a  wharf  or  landing  is 
public  or  private  depends  upon  the  ownership  of  the  soil,  the 
purposes  for  which  it  was  built,  the  authority  by  which  it  was- 
erected,  the  uses  to  which  it  has  been  applied,  and  the  nature 
and  character  of  t)ie  structure.  If  the  land  on  which  it  ia 
constructed  is  vested  in  the  public,  or  if  built  by  public  au- 
thority on  land  condemned,  or  if  it  be  at  the  terminus  of  a. 
public  highway,  and  practically  forms  a  part  thereof,  or  haa 
been  dedicated  by  the  owner  to  the  use  of  the  public,  it  may 
be  regarded  a  public  wharf  or  landing.  The  right  to  erect  a 
landing  on  a  navigable  stream  having  its  foundation  in  the 
ownership  of  the  land,  when  erected  by  an  individual  at  his  own- 
expense,  it  is  private  property:  Wharf  Case^  3  Bland,  361.  It 
is  well  settled  that  the  public  may  acquire  an  easement,  a 
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fight  to  the  nm  of  saoh  landing,  by  dedication  on  the  part  of 
the  owner  of  the  soiL  But  nee  by  indiyidoale,  with  the  per- 
jnission  of  the  owner,  does  not  give  the  public  the  ri^t  to 
<lo  the  same  without  his  consent  Use  by  the  public,  with  his 
permission  and  for  his  own  emolument,  ior  no  number  of 
years  will  amount  to  dedication. 

In  Post  y.  PeanaUj  22  Wend.  426,  after  an  daborate  oon- 
«ideration  of  the  question,  it  was  held  that  the  public  have 
not  the  right,  against  the  will  of  the  owner,  to  use  and  oocapy 
the  land  adjoining  navigable  waters,  as  a  public  landing  and 
place  of  deposit  of  property,  in  its  transit  to  and  from  Teasels 
jiavigating  such  waters,  although  such  user  has  been  oon* 
tinned  upwards  of  twenty  years,  with  the  knowledge  of  the 
•owner.  In  O'NeiU  v.  Annett,  27  N.  J.  L.  290,  72  Am.  Dec. 
364,  the  action  was  brought  to  recover  damages  tor  the  d^ 
/endant's  refusal  to  permit  vessels  to  discharge  a  cargo  of  coal 
cipon  his  wharf.  The  declaration  alleged  that  it  was  a  pul^ 
lie  wharf,  and  the  jury  so  found.  The  wharf  was  built  by 
xlefendant  at  his  own  expense  more  than  twenty  years  pre> 
viouely.  A  public  turnpike  passed  or  terminated  near  the 
wharf,  but  it  does  not  appear  that  it  extended  to  the  landing, 
•or  that  there  was  any  connection  between  them,  except  that 
the  public  passed  and  repassed  from  one  to  the  other  without 
interruption.  During  the  whole  period  of  its  existence,  ves- 
sels had  been  in  the  habit  of  loading  and  unloading  at  the 
wharf,  and  it  had  been  used  by  persons  in  the  vicinity  as  a 
place  of  deposit  for  lumber,  wood,  brick,  and  other  materials, 
the  owner  being  paid  for  such  use.  It  was  ruled  that  the 
wharf  was  private  property,  and  that  the  consent  of  the 
owner  must  be  obtained  before  the  public  have  a  right  to  use 
it.  It  is  said:  "It  is  difficult  to  conceive  of  evidence  that 
<;ould  more  clearly  negative  the  idea  of  dedication  to  public 
use,  or  more  satisfactorily  establish  the  fact  that  the  proprie- 
tor was  using  the  property  for  his  own  private  emolument." 

The  objects  for  which  a  private  landing  may  be  held  and 
vsed  may  be  public,  without  affecting  its  private  character. 
In  such  case  there  is  an  implied  license  to  vessels  navigating 
the  stream  to  use  it  for  receiving  and  discharging  freight  and 
passengers,  and  also  to  all  persons  to  occupy  it  for  lawful  and 
accustomed  purposes;  but  the  owner  may  at  any  time  revoke 
the  license  as  to  the  entire  public,  or  withhold  permission 
from  particular  vessels  or  persons:  Swords  v.  Edgar,  59  N.  Y. 
58;  17  Am.  Rep.  295;  Steele  v.  Sullivan,  70  Ala.  689.     The 
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fair  inference  is,  that  a  landing  on  a  navigable  river  is  in- 
tended for  the  loading  or  unloading  of  the  craft  navigating 
the  river,  and  as  the  place  of  deposit  of  such  freight  as  they 
usually  transport.  The  owner  is  authorized  to  prohibit  the 
use  of  a  landing  intended  and  applied  to  such  purposes,  for 
unusual  and  unaccustomed  purposes,  such  as  the  storage  and 
keeping  of  timber  to  be  rafted,  which  may  obstruct  free  ac- 
cess  to  and  from  the  vessels. 

The  complaint  does  not  aver  sufBcient  facts  to  show  plain- 
lifTs  right  to  deposit  his  timber  at  the  landing,  nor  the  duty 
of  defendant  to  allow  it  to  be  stored. 

Affirmed.  

Whaav— Right  to  Bawjr.  —  The  right  to  eroot  a  wharf  b  foanded 
oither  upon  the  ownership  of  the  soil  or  the  right  of  eminent  domain:  J^» 
/enonmUe  ▼.  LommOie  etc  Co.,  27  Ind.  100;  89  Am.  Deo.  496.  The  riparian 
owner  of  land  adjacent  to  water  may  erect  a  wharf  out  to  the  navigable 
waters,  if  the  water  is  navigable  in  facti  and  if  not  so  navigable,  ho  may 
eonstmet  anything  he  pleases  to  the  thread  of  the  stream.  And  his  right 
oannot  bo  taken  away,  or  its  value  lessened,  even  for  pnblio  nse,  without 
eompensation,  or  without  due  process  of  law,  and  it  cannot  be  taken  at  all 
for  private  use:  JanemrilU  t.  CarTpenier,  77  Wis.  288;  20  Am.  8t  Rep.  123, 
and  note;  Unkm  Dfpoi  ete.  Tr.  C<k  v.  Brunswidt,  31  Minn.  297;  47  Am.  Rep. 
789. 

Pritatb  Wharf  DisriNouisHaD  ibom  Public  Wharf.  — A  wharf  is 
private  when  built  by  individuals;  when  built  by  the  city  authorities  under 
the  provisions  of  the  general  law,  it  is  a  public  wharf:  Jeffersamdile  v.  Louis* 
wOle  etc  CCt  27  Ind.  100;  89  Am.  Dea  495. 

Navioablx  River,  Right  of  Pctbubasbr  thkriov  to  Ebiot  WHARvnt 
fiee  note  to  Sherlock  v.  BaMbridge^  13  Am.  Rep.  313. 

Whabf.  — As  to  the  right  to  moor  against  a  wharf  in  a  public  water* 
aoorse,  see  note  to  Low  v.  Orcmd  Trunk  R"y  Co.,  39  Am.  Rep.  337.  As  to 
the  right  of  a  navigator  to  land  or  deposit  goods  on  private  property  adjoin- 
ing the  watercourse,  see  note  to  Jkurie  v.  fVinsiow.  81  Am.  Dea  687f  688. 
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[90  AI.ABAIIA,  4S2.] 
ICUKTOIPAL  OoRPOBATI0H*8  PoWBB  TO  BnAOT  QUAHAMTfin  OKDtMAmnM,  -» 

A  municipal  corporation  has  no  power  to  establish  and  onfotoe  quaratt* 
tine  regulations,  when  such  power  is  not  expressly  nor  impliedly  granted, 
nor  incident  to  any  power  granted  in  its  charter,  or  CMontial  to  the  do» 
olared  objects  and  purposes  of  the  corporation.  Henoe  it  is  boI  liablo 
for  compensation  to  an  officer  employed  by  it  to  enfotoe  ndi  rsipilstJOBB 

C.  A.  CastUt  and  Weri  and  Sp&ake^  for  the  appellant 
J,  3L  Bvford,  for  the  appellee. 
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McClellan,  J.  "It  18  a  general  and  undisputed  pttypo- 
sition  of  law  that  a  municipal  corporation  posseeaeB  and 
can  exercise  the  following  powers,  and  no  others:  1.  Those 
granted  in  express  words;  2.  Those  necessarily  or  fairly  im* 
plied  in  or  incident  to  the  powers  expressly  granted;  8.  Those 
essential  to  the  declared  objeots  and  purposes  of  the  oorponip 
tion,  —  not  simply  eonyenienti  bat  indispensable  **:  1  Dillon 
on  Municipal  Corporations,  sec.  89;  Smiih  ▼•  Netohemf  70 
N.  C.  14;  16  Am.  Rep.  766;  Cooh  County  v.  MeCrea^  98  DL 
236;  Mayor  etc.  v.  Wetumpka  Wharf  Co^  68  Ala.  611;  E^faMla 
V.  McNab,  67  Ala.  590;  42  Am.  Bep.  11& 

Applying  this  statement  of  the  powers  of  mnnieipal  oorpora- 
tions  —  which  is  said  by  high  authority  to  be  **  the  best  som* 
mary  of  all  the  decisions  upon  that  point  to  be  found  in  all 
the  books''— to  the  oharter  of  the  town  of  New  Decator  as 
it  was  organised  and  existed  in  1888,  the  eondusion  mast  be 
against  the  power  then  exerdsed  by  that  monidpaUty  to  de- 
clare, establish,  and  enfbroe  quarantine  against  the  town  of 
Decatur.    New  Decatur  was  organised  under  ohapier  1,  title 
14,  of  the  code,  sees.  1486-1616,  and  its  power  to  the  end  in 
question  must  be  referable  to  that  statute^  if  it  exists  at  alL 
Confessedly,  no  such  power  is  conferred  by  express  words; 
confessedly,  also,  no  such  power  is  essential — not  simply 
convenient,  but  indispensable — to  the  declared  objeots  and 
purposes  of  the  corporation.    And  certainly,  though  not  coo* 
fessedly  in  this  case,  the  power  to  establish  quarantine,  and 
prohibit  persons  and  property  from  coming  at  bdng  removed 
into  the  town  from  Decatur,  cannot  be  said  to  be  neoeaaari^ 
or  fairly  implied  in  or  incident  to  the  express  granti  of 
power,  which  are:  To  pass  by-laws  to  enforce  the  powan 
granted;  to  prevent  and  remove  nuisances;  license,  eta,  ahowa^ 
amusements,  and  retailers;  to  restrain  and  prohibit  gaming^ 
bouses  of   ill-fame,  disorderly  conduct,  etc.;  to  eatablish 
watches,  and  appoint  captains  thereof;  to  establish  and  regit* 
late  markets  and  town  prisons,  sink  and  repair  publio  weUa, 
etc.,  and  keep  in  repair  streets,  alleys,  and  drains;  to  lioanaa 
and  regulate  vehicles  carrying  for  hire;  to  appoint  a  marahal, 
clerk,  treasurer,  and  other  necessary  oflScers,  and  ptovida 
their  compensation;  to  impose  fines  and  provide  for  thdr  ool* 
lection;  to  supply  vacancies  in  corporate  oflSces;  to  porehaae 
and  hold  property,  and  dispose  of  the  same;  to  exerdae  anoh 
other  powers  as  are  conferred  by  law;  and  to  levy  and  collect 
annual  tuxes  on  property.     How  the  granting  of  dther  of 
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these  Beveral  powers  could  be  made  the  basis  for  a  necessary 
or  fair  implicatioD  that  the  legislature  intended  also  to  confer 
the  power  to  establish  quarantine  is  not  conceivable.  How 
the  power  to  prohibit  persons  from  coming  into  the  town,  under 
any  circumstances,  can  in  any  just  sense  be  said  to  be  inci- 
dent to  any  of  the  powers  enumerated,  we  are  unable  to  see. 
Byery  power  conferred  may  be  fully  exercised  and  effectuated 
without  the  exercise  of  the  power  here  claimed.  No  power 
conferred  would,  in  the  slightest  degree,  be  aided  by  the  exer- 
cise of  the  power  claimed  here.  The  power  claimed  is  not  ex- 
pressly granted;  it  is  not  implied  in  or  incident  to  any  power 
granted;  it  is  not  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation;  it  does  not  exist. 

The  employment  of  the  appellee  by  the  corporate  authori- 
ties as  ^'  chief  of  the  quarantine  guard  "  cannot  find  justifica- 
tion or  authorization  under  the  power  ^*  to  establish  night  and 
day  watches  and  patrols,  and  to  appoint  captains  thereof." 
The  watches  and  patrols  thus  provided  for  are  for  the  ordi- 
nary police  of  the  town,  charged  with  the  conservatism  of 
peace  and  good  order,  and  the  enforcement  of  authorixed 
ordinances  of  the  municipal  government.  None  of  these 
duties  were  to  be  performed  by  the  alleged  quarantine  guard^ 
or  the  appellee  as  chief  of  that  guard.  He  was  employed,  if 
at  all,  solely  for  the  purpose  of  discharging  functions  with 
which  the  municipality  had  no  power  to  clothe  him,  and 
rendering  services  which  were  not  in  furtherance  of  any 
municipal  object  or  purpose.  The  corporate  authorities  hav- 
ing no  power  to  establish  quarantine  regulations,  they  of 
oourse  were  without  authority  to  execute  and  enforce  them, 
and  without  authority  to  bind  the  town  to  payment  for  ser^ 
vices  rendered  in  the  execution  and  enforcement  of  the  ultra 
vires  ordinance  or  resolution.  And  the  attempt  to  ratify  the 
action  of  the  intendant,  in  employing  appellee  and  assuring 
him  that  his  services  would  be  remunerated,  was  eqnallj 
abortive  as  fixing  any  liability  on  the  town:  1  DUlon  mk 
Municipal  Corporations,  sees.  463-465. 

The  judgment  of  the  city  court  is  reversed,  and  Jadgmant 
will  be  here  rendered  for  the  appellant,  de&ndaot  bdonr. 
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vf  manioipalitiea  and  other  public  bodies,  in  oaie  ni  oottt^;ioa»  to  tslablM 
peBt-houses  and  enforce  quarantine  regnlationa,  and  to  compel  thoMiIek  witil 
•ontaj^ons  diseaaea  to  remoTe  to  the  pest-honaes,  or  to  iiolate  themMlTea,  mo 
•zteuded  note  to  Markham  v.  Brown,  92  Am.  Deo.  7<(-M}  IVofa  v. 
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fta.  On,  14i  KIM.  023;  ISO  Am.  Rep.  113,  and  note  116-118;  €freauiboro  ▼» 
Mkrmtnkk,  80  Ak.  670;  60  Am.  Rep.  130;  JTomnmId  t.  Shmberff.  68  Mim. 
4/S^mUt^  p.  SSL 

MuXlOIFiUi  CklBPORATIOH  —  LlABIUTT  lOB  SSBYIOBS  OF  A  PBTBICLOI.  — 

A  mtjt  unless  prohiUited  by  its  charter,  is  liable  for  the  seryicos  of  a  phjsi- 
eiaa  employed  by  a  oommittee  assuming  to  act  for  it^  when  aach  aerriees 
hare  been  rendered,  in  attending  persons  diseased  with  small-poz,  within 
tti  lindti^  with  knowledge  of  ita  officers,  and  without  notice  that  tho  eon* 
traot  of  employment  is  not  recognised  as  valid  and  binding,  althoagh  tho 
aorporatioa  has  not  formally  conferred  authority  oa  the  oommittee  to  make 
aeoatnott  Ward  w.  ForeH  Oroffe^  fO  Or.  BS&, 


Thomas  v.  Glazbnbb. 

(BO  Alabama,  887.] 

MaawTMiB  Saui  ai  SiTurAcnov  of  Jitdoiixiit.  ^  When  property  la  soU 
hj  direotioa  of  the  plaintiff  in  ezeontion,  with  notice  of  a  deffeot  in  the 
titls^  aad  he  Uda  it  off  for  a  price  sufficient  to  pay  the  jndgmeal^  the 
Utter  18  thereby  satisfied;  and  in  the  abaence  of  frand,  impoeitaon,  or 
mistake,  he  caiftiot  repudiate  the  purchase  nor  resist  the  effect  of  hia  bid 
ea  the  mere  ground  that  defendant  ia  execution  had  no  title  to  aor  ia- 
tereat  in  the  properlgr, 

O^eit  Browne^  for  the  appellants. 

B.  F.  TFilioii  and  W.  B.  CasUeberryj  for  the  appeDee. 

OloptqRi  J.  This  proceeding  is  a  motion  made  bj  appel- 
lants to  entire  satisfaction  of  a  judgment  obtained  by  ap- 
pellee against  them,  in  the  circnit  court  of  Talladega  County. 
The  motion  is  based  on  the  following  admitted  facts:  An  exe- 
cution issued  on  the  judgment,  March  18, 1889,  was  levied 
by  the  sherijBT  on  certain  land  as  the  property  of  D.  B.  Riser, 
one  of  the  defendants  in  execution.  The  land  was  sold  under 
the  execution  <m  the  first  Monday  of  July,  1889,  and  pur- 
chased by  appellant  at  a  price  sufBcient  to  pay  the  entire 
judgment,  principal,  interest,  and  cost  At  the  sale  notice 
was  given  that  the  land  did  not  belong  to  Riser.  Appellee 
having  ascertained,  after  the  sale,  that  he  had  no  title  to  the 
land  nor  interest  therein,  refused  to  pay  the  amount  of  the 
costs,  and  to  credit  the  judgment  with  the  amount  of  his  bid 
in  excess  to  the  costs,  and  accept  a  deed  fiK>m  the  sheriff.  The 
validity  of  the  judgment  and  the  regularity  of  the  execution 
and  sale  are  not  controverted,  neither  is  there  any  pretense 
of  fraud,  imposition,  or  surprise.  The  land  was  levied  upon 
and  sold  at  the  instance  of  the  appellee,  who  purchased  with 
notice  of  the  defect  of  title. 
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However  irreconcilable  maj  be  the  judicial  decisione  as  to 
whether  a  purchaser  at  a  sheriff's  sale  under  execution,  where 
there  is  neither. fraud,  imposition,  or  surprise,  will  be  relieved 
from  the  effect  of  his  bid,  on  the  mere  ground  that  the  de- 
fendant in  execution  had  no  title  or  interest  whatever  in  the 
property,  this  is  not  an  open  question  in  this  state.  By  our 
decisions,  the  doctrine  of  caveat  emptor  has  been  uniformly 
applied  to  sales  made  by  the  sheriff  under  execution;  the  pur- 
chaser buys  at  his  own  risk,  and  renders  himself  liable  for  the 
amount  of  his  bid,  notwithstanding  the  defendant  in  execu- 
tion has  no  title  to  the  property.  If  the  plaintiff  in  execution 
purchases,  his  purchase  operates  an  irrevocable  satisfaction 
of  the  judgment,  from  which  a  court  of  equity  will  not  relieve 
him,  especially  when  he  buys  with  notice  of  the  defect  of 
title:  McCartney  v.  King^  25  Ala.  681;  Qoodbar  y.  Dantd,  88 
Ala.  583;  16  Am.  St.  Rep.  76.  Had  a  stranger  purchased, 
and  the  sheriff  received  the  money,  the  result  would  have 
been  satisfaction  of  the  execution  pro  tarUo;  and  when  prop- 
erty is  levied  on  and  sold  by  direction  of  the  plaintiff  in  exe> 
oution,  and  he  bids  it  off,  at  a  price  sufficient  to  pay  the  entire 
judgment,  the  law  appropriates  the  bid  to  the  discharge  of  the 
execution  and  satisfaction  of  the  judgment,  notwithstanding 
he  may  refuse  to  accept  the  property:  Halcombe  ▼•  Lauder^ 
mUlj  8  Jones,  491. 

We  decide  nothing  as  to  effect  of  the  statute  of  frauds;  this 
question  was  not  raised  in  the  circuit  court,  and  cannot  be 
raised  the  first  time  in  this  court.  All  we  dedde  iSi  that  on 
the  agreed  state  of  facts,  if  there  be  nothing  else^  the  motion 
to  enter  satisfaction  should  have  been  granted. 

Reversed  and  remanded. 

Sxaounov  8aui  as  SAnsrAonov  ov  JfnMnmrr.  —  A  yretiiwr  li  •• 
•Kseatioo  Mia  will  nol  1»  nUarad  from  Ike  aflbot  of  his  Ud  baomua  tha  aia- 
aotioii  dafandaai  had  no  tMa  to  the  property  sold.  Hia  bid  li  aa  friaroeabla 
wtiabetUm  el  tha  Jadgiiiaiit  to  tfaa  aztant  of  tha  aua  bids  Goodbar  Oik  ▼. 
Jkmklf  88  Ala.  68S|  18  Am.  8t  Bepw  78^  and  note.  No  dafaet  or  want  of 
tiHa  can  reiiafe  a  pnroliaaar  at  aa  ezaoation  nla  aftar  aooflrmation:  Fretton 
T.  BrmMmidff$t  M  K7.  819}  Humpkrqf  v.  Wade,  84  K7.  891.  Where  a 
JvdgmaDt  avaditor  pnrehaaea  at  aa  exeoittion  nle,  it  will  ha  praaiimed  that 
paynaat  waa  nada  and  tha  Jadgmant  aatiafiad:  J^mm  ▼.  Bogen,  71  Tex.  888. 
Tha  nilm  ^  tha  prindpal  aaa%  while  in  harmony  with  the  deoisiona  and  prao* 
tiea  fm  aoma  6i  the  atate%  is  aet  in  harmony  with  the  weight  ol  aathority. 
GaneraUyy  where  no  heneftt  to  tha  pUintiff  haa  aoomed  through  an  exeeotion 
■al%  either  beoanae  tha  praeeedinga  at  or  anterior  to  it  were  Toid,  or  because 
tha  defendant  had  no  intereat  in  the  property  acid,  the  pUintiff  ia  entitled 
to  have  the  apparent  ■atisfaction  resulting  from  the  sale  set  aside,  and  there> 
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vpoQ  his  right  to  czeeiition  vpoQ  hit  Jadgment  is  reviTed:  Fraeaua  om 
JvdgniMiti^  MOt.  478»  478  ft|  Hfigh€$  r.  Sireeier,  2ft  SI.  647;  76  Am.  Dee.  777| 
TWmmmI  T.  Amtik,  20  Tbz.  466;  70  Am.  Dws.  400;  MagtOrew.  MaHta.f8U^ 
m;  76  Am.  Dm.  121;  Omlm  ▼.  Baeom,  21  Conn.  46I|  66  Am.  Dm^  fHi 
Ow  T.  JRnh^  47  OU.  601 
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lamuiisiiTi— OcnranranroT  wot  DmsoTiva  VaooiiABi& 
nr.  — A  itipaUtioa  in  a  pcominorj  note  to  pay  eoete  el  enihwtii^  U 
aot  paid  at  maturity,  doei  not  destroj  iti  negotiabilitj. 

VMKKriABU  iHffBUiuam^AuTiRAnov.  ^ne  material  altefatloa  of  a 
ynNnisiorx  note  bj  any  of  the  paitiea  thereto  disohargee  from  liahility 
ttitreon  all  oth«r  partiea  aol  eoneenting  to  or  anthoriaing  enoh  alfeav^ 
tioBt  whether  it  la  to  the  benefit  or  detriment  of  the  partiea  objeefei^g. 

Mmovusu  iMininaDni^AumAnov^ADDiTioir  ov  **k  Go." — Hw 
additioa  of  *<  A  Oo."*  to  his  ifgnatu%  by  the  maker  of  a  promiaaory  nota^ 
witfaont  the  knowledge  or  oonsent  of  the  indoraer,  win  disdiaige  hln^ 
■hboogh  sneh  addition  was  made  witiiont  anthority  from  the  partnei^ 
ahipu 

■movusu  fmiBmairii  —  AlinauTiQV  —  Waitbb  ov  DiaoHAaa^  — 
Where  the  indorser*  with  foil  knowledge  of  the  alteration  of  the  note. 
Indorses  and  signs  a  waiver  of  protest  and  notice  thereof  on  the  notsy 
and  promises  to  pay  the  same,  he  thereby  wairee  the  disdharge  oHmiw 
wiss  resalting  from  the  alteration,  and  ratifiee  it^  althoagh  the  waiver 
is  mads  without  any  new  eonaideration. 

■motiabli  IirsTRUiiaim — Altbkatioh  «  Bubdih  or  Pnoov. — When  Hw 
instmment  sned  on  does  not  bear  on  its  face  any  evidenoe  of  alteration^ 
the  burden  of  proving  that  it  has  been  altered,  after  indorsement^  li 
npon  the  iodorser  or  party  relying  on  that  feet  to  defeat  a  reeovery. 

VnOHXABUI  LfSTBUIfSlllB  — AlTXRATIOV  — BSXOFFSL   AQADUn   iHOOBflBB. 

^  Where  a  payee  indorses  a  note  before  it  is  signed,  and  deliveri  it  le 
4he  maker  to  sign,  so  as  to  enable  bim  to  obtain  money  for  their  Joint 
benefit^  he  is  estopped  from  denying  the  authority  of  the  maker  to  sign 
it  in  the  name  of  a  partnership  of  whioh  he  is  a  member. 

VMonABLa  iNSTRUMBNTg— Stipulatioh  di  Notb  iob  Coen  Ihcluimb 
Attobmbt'b  Fax.  —  A  stipulation  in  a  note  to  pay  all  oosts  of  eoileei- 
in|^  not  lees  than  ten  per  oent^  will  inolade  a  reasonable  attorney's  ffss 
as  well  as  eonrt  oosts. 

Vmotiabu  iNBTBumnns  —  Waivir  ov  PKomr  bt  IinxmaBR  —  Bs- 
TOPPIL.  —Where  an  indorser  indorsee  a  waiver  of  protest  and  noties 
thereof  on  the  note,  and  promiaee  to  pay,  he  is  charged  with  knofwledgs 
of  all  the  paper  contained  at  that  time;  and  this  it  raeh  a  recognition  ef 
the  binding  force  of  the  contract  that  he  it  thereafter  preelnded  frem 
making  any  defense  based  on  matters  then  apparent  on  the  £Me  of  the 
fautmment. 

ViooTiABLB  iNSTRUlf  SNT8  —  EviDSNOB. — In  an  action  against  the  indorsar 
of  a  note,  the  maker  testifying  that  he  was  not  indebted  to  the  indorear 
at  the  time  of  indorsement,  bnt  admitting  that  he  had  received  a  loan 
of  atock  from  him  on  which  to  raise  money,  may  atate  that  the  loan  ef 
the  atock  waa  not  considered  a  debt  between  them. 
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VlOOTIABLX  LfSTRUM ENTS  *- SviDBVCS.  -^In  an  actioq  against  the  uidors'T 
d  a  Dote,  who  alleges  a  material  alteration  in  the  maker's  signatnre, 
made  after  indorsement,  eridenee  by  the  hol^ler  tliat  mi  presenting  the 
a«ta  to  the  indonsr  oo  or  aboni  matarity,  tte  tatter  esamined  it  tbnrr 
•nghly  befoM  indoning  po  it  a  waiver  nf  protest  »nd  Aotiee  thereof  is 
admisaible. 

BmuENOfl — Proof  of  Charactcji.  — A  witness  testifying  to  the  character 
nf^a  party  mnst,  on  his  direct  examination,  confine  his  statement  to 
wbat  that  eharaeter  in,  aa  upon  his  own  knowledge,  and  he  is  not  al- 
lowed to  snhstitate  lor  his  knowledge  tho  weans  or  aoaroos  of  it,  althongliy 
en  eroea-ezaminatioD,  he  nay  be  aaked  what  he  has  heard  in  the  ^ooi- 
■ranity  tonohing  the  oharacter  of  the  party  inquired  about. 

Action  on  a  promiBBory  note*  This  acUon  was  brought  by 
J.  D.  Croosthwait  against  J.  A.  Montgomery,  as  th«  imlorser 
of  a  note  signed  by  Percy  B.  Smith  &  Ca  as  makers.  The 
note  named  the  said  Montgomery  as  payee,  and  sliowed  the 
ftdlowing  indorsement:  *'  Pay  to  the  order  of  J.  D.  Crossthwait, 
10-12,  '87,"  with  a  waiver  of  protest  and  notiee.  The  note  also 
contained  a  stipulation  that  ^  the  undersigned  shall  pay  costs 
far  collecting  above,  not  less  than  ten  per  cent,  on  failure  to 
pay  at  maturity.''  The  indorser  alleged  io  defense  a  material 
alteration  in  the  note  after  indorsement,  by  changing  the  eig- 
nature  of  the  maker  from  '*  Percy  R.  Smith  "  to  ^  Percy  E. 
Smith  A  Co.,"  made  Vithout  his  knowledge  or  consent. 
Judgment  for  plaintiff,  and  defendant  appeals.  Other  iacts 
are  stated  in  the  opinion. 

Heuntt,  Walker^  and  Porter^  for  the  appellants. 

Taiiaferro  and  SmMiton^  and  Jamu  A.  MileheUn  for  the  ap* 
pellee, 

McClellan,  J.  One  of  the  prominent  questions  presented 
by  this  record  is,  whether  the  stipulation  in  a  promissory  note 
to  pay  all  costs  of  collecting,  if  not  paid  at  maturity,  deRtroys 
Its  negotiability.  Upon  no  other  question  in  the  law,  perhaps, 
are  the  authorities  so  irreconcilably  and  at  the  same  time  so 
equally  divided,  both  in  respect  to  the  number  of  adjudged 
cases  and  the  respectability  of  the  courts  upon  either  hand. 
The  following  eases  maintain  the  commercial  character  of 
notes  which  embody  the  stipulation  referred  to:  Sioneman  v. 
PyU,  86  Ind.  103;  9  Am.  Rep.  637;  Pate  v.  Firsi  Nat.  Bank, 
63  Ind.  264;  Maxwell  v.  Morehart,  66  Ind,  301;  Proctor  v. 
Baldwin,  82  Ind.  870;  Hubbard  v.  Harrison,  38  Ind.  327; 
Heard  v.  Dubuqvs  Bank,  8  Neb.  10;  30  Am.  Rep.  811;  Sperry 
V.  Horr^  82  Iowa,  184;  Nickerson  v.  Sheldon^  33  111.  373;  86 
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Am.  Dec.  280;  Dietrich  y.  Bayhi^  23  La.  Ann.  767;  Gaar  r. 
LauisviUe  Banling  Co.,  11  Bush,  180;  21  Am.  Rep.  209;  WU- 
mm  Sewing-machine  Co.  v.  Moreno^  7  Fed.  Rep.  806;  Seaion  ▼. 
SeoviU,  18  Ean.  435;  26  Am.  Rep.  779;  Merchants^  Nat.  Bank 
▼.  Sevier,  14  Fed.  Rep.  671;  Trader  v.  Chidester,  41  Ark.  242; 
48  Am.  Rep.  88;  Farmer^  Nat.  Bank  v.  Rasumussen,  1  Dak. 
60;  Schieeinger  y.  Arline,  31  Fed.  Rep.  648;  Howenstein  y. 
Barnes,  5  Dill.  482;  Adams  y.  Addington,  16  Fed.  Rep.  89. 
And  the  following  sustain  the  doctrine  that  the  stipulation 
inyolyes  such  contingency  and  uncertainty  as  to  the  sum 
payable  as  to  destroy  negotiability:  First  Nat.  Bank  y.  By- 
num,  84  N.  C.  24;  87  Am.  Rep.  604;  First  Nat.  Bank  y.  Gay, 
63  Ma  83;  21  Am.  Rep.  430;  Ooodloe  y.  Taylor,  3  Hawks, 
458;  First  Nat.  Bank  y.  Marlow,  71  Mo.  618;  Samstag  y.  Con- 
ley,  64  Mo.  476;  First  Nat.  Bank  y.  Jacobs,  73  Mo.  35;  Woods 
y.  NoHh,  84  Pa.  8t  407;  24  Am.  Rep.  201;  Johnston  y.  Speer, 
92  Pa.  St.  227;  37  Am.  Rep.  675;  First  Nat.  Bank  y.  Larsen, 
60  Wis.  206;  60  Am.  Rep.  866;  Maryland  etc.  Co.  y.  Newman, 
60  Md.  684;  45  Am.  Rep.  760;  Mahoney  y.  Fitzpatrick,  133 
Mass.  161;  43  Am.  Rep.  602;  Jones  y.  Radatz,  27  Minn.  240; 
Cayuga  Co.  Nat.  Bank  y.  Purdy,  56  Mich.  6;  Altman  y.  Rit- 
tenshofer,  86  Mich.  287;  13  Am.  St*  Rep.  341;  South  Bend 
Iran  Works  y.  Paddock,  37  Ean.  610;  Far^uhar  y.  Fidelity  Co., 
18  PhUa.  473. 

The  question  has  neyer  been  determined  in  this  state.  It 
was  mooted  somewhat  in  the  case  of  Hanover  National  Bank 
y.  Johnson,  90  Ala.  549,  and  dismissed  with  an  indication  on 
the  part  of  the  present  writer  unfavorable  to  the  negotiability 
of  such  instruments.  Such  was  the  inclination  of  my  mind 
at  that  time.  A  more  careful  inyestigation  into  the  adjudged 
cases,  and  especially  a  more  critical  consideration  of  the  rea- 
sons upon  which  the  divergent  conclusions  of  other  courts  are 
made  to  rest,  have  produced  the  contrary  conviction,  and  lead 
me  to  adopt  the  view  first  advanced  by  the  Indiana  and  Ken- 
tucky courts,  and  which  has  since  received  the  sanction  of  all 
recognized  texts  which  discuss  the  point:  Tiedeman  on  Com- 
mercial Paper,  sec.  28  b;  1  Randolph  on  Commercial  Paper, 
sees.  205,  206;  1  Daniel  on  Negotiable  Instruments,  sees.  62, 
62  a;  Parsons  on  Bills  and  Notes,  146, 147;  2  Am.  A  Eng. 
Ency.  of  Law,  324. 

The  cardinal*  principle  that  the  sum  to  be  paid  mast  be 
certain  in  amount,  and  not  dependent  upon  contingencies,  is 
fully  recognised  and  accommodated  in  this  doctrine.    It  b 
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iruei  the  stipulation  involves  a  contingency,  in  that  there  may 
or  may  not  be  any  costs  of  collection  to  be  paid,  depending 
primarily  upon  failure  to  pay  the  note  at  maturity,  and  sec- 
ondarily, upon  whether  the  note  should  be  paid,  even  after 
dishonor,  without  resort  to  attorneys  or  legal  proceedings.  It 
is  truoy  also,  that  the  amount  of  such  costs,  if  any,  is  uncer- 
tain. But  it  is  fully  assured  that  no  costs  will  be  incurred 
before  maturity;  and  no  costs  will  have  to  be  paid  at  all,  un- 
less there  is  default  in  the  payment  of  the  sum  promised  at 
maturity;  and  the  paper  ceases  by  reason  of  that  fact  alone 
to  be  a  circulating  medium,  performing  in  a  sense  the-  func- 
tions of  money.  So  that  as  long  as  the  paper,  considered 
apart  from  the  stipulation,  would  be  negotiable,  it  will  have 
that  character,  notfrithstanding  the  stipulation.  Looked  at 
in  this  way,  stipulated  attorney's  fees  and  costs  of  collection 
after  maturity  stand  upon  the  same  footing  as  to  contingency 
of  liability  therefor,  and  uncertainty  as  to  the  amount  thereof, 
as  do  protest  fees,  attorney's  tax  fees,  court  costs,  and  statutory 
damages,  in  the  event  a  resort  is  had  to  legal  remedies  to 
enforce  payment;  and  it  is  not  conceivable  why  the  former 
class  of  charges  should  destroy  negotiability,  while  the  latter 
confessedly  do  not:  Stoneman  v.  Pyle^  85  Ind.  103;  9  Am. 
Rep.  637;  Gaar  v.  Louisville  Banking  Co.,  11  Bush,  180;  21 
Am.  Rep.  209.  The  Pennsylvania  court  has  said  that  a 
^promissory  note  is  a  courier  without  luggage,  traveling  on 
the  wings  of  the  frind,  and  should  not  be  lumbered  up"  with 
provisions  of  the  class  under  consideration.  Another  high 
authority  has  declared  that  a  stipulation  for  attorney's  fees  is 
^  not  luggage,  but  ballast,"  and  does  not  clog  the  circulation 
of  the  paper,  but  facilitates  its  progress.  To  further  pursue 
the  metaphor,  it  were,  we  think,  more  apt  to  say  that  the 
stipulation  is  neither  luggage  or  ballast,  and  neither  impedes 
or  facilitates  the  flight  of  the  paper  through  the  transactions 
of  commerce,  since  all  persons  are  presumed  to  deal  with  it 
upon  the  assumption  that  it  will  be  paid  at  maturity;  but  is 
for  the  well-being  of  the  **  courier,"  when  its  monetary  func- 
tions have  been  fully  discharged,  and  its  journey  as  a  circu- 
lating medium  has  been  brought  to  an  end  by  default  in 
payment  at  maturity. 

Our  conclusion  is,  therefore,  that  the  note  sued  on  here  was 
for  a  sum  certain,  the  payment  of  which  depended  upon  no 
contingency;  and  being  payable  at  a  bank,  it  is  coniniercial 
paper  within  sections  2094,  2112,  and  2113  of  the  code  of 
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1876,  and  sections  1756  and  1778  of  the  oode  of  188S.  The 
deranrrer  to  the  complaint,  which  proceeded  on  the  oootmy 
assumption,  was  properly  overruled. 

We  understand  the  law  to  be  well  settled  that  a  material 
alteration  of  a  promissory  note  by  any  of  the  parties  thereto 
discharges  from  liability  thereon  all  other  parties  not  oonaent- 
ing  to  or  aathorizing  such  alteration;  and  this  without  regard 
to  whether  the  alteration  is  apparently  or  presumably  to  the 
benefit  or  detriment  of  the  parties  objecting.  Courts  cannot 
undertake  to  say  that  a  party  would  have  made  the  contract 
as  altered,  and  thus  make  it  for  him,  merely  because  its  terms 
are  more  favorable  to  him  than  those  embodied  in  the  original 
instrument,  any  more  than  a  like  conclusion  could  be  justified 
where  the  alteration  imports  additional  liability.  In  the  one 
case,  no  less  than  in  the  other,  the  altered  paper  is  not  the 
contract  which  the  party  has  made;  and  in  neither  eaoe  can 
the  courts  declare  it  to  be  his  contract,  or  enforce  it  as  such. 
The  law  proceeds  on  the  idea  that  the  identity  of  the  contract 
has  been  destroyed;  that  the  contract  made  is  not  the  con* 
tract  before  the  court;  that  the  party  did  not  make  the  con* 
tract  which  is  before  the  court;  and  so  adjudging,  it  cannot 
•go  further,  and  hold  him  bound  by  it  on  speculations,  however 
probable  and  plausible,  that  he  would  or  ought  to  have  en* 
tered  into  the  altered  agreement,  because  it  involved  less  lia- 
bility than  the  original  and  only  paper  executed  by  him. 
There  are  some  expressions  in  the  books  to  the  contrary. 
'They  will,  for  the  most  part^  and  certainly  so  &r  as  the  adjih 
dications  of  this  court  are  concerned,  be  found  in  cases  wheie 
the  change  was  prejudicial  to  the  party  complaining;  and 
this  fact  is  made  one  of  the  reasons  for  the  decision  against 
liability,  though  it  might  as  well  have  been  rested  entirely  oo 
the  abstract  fact  of  alteration.  Thus  in  the  case  of  Toomer  v. 
Rutland,  57  Ala.  879,  29  Am.  Rep.  720,  reference  is  made 
to  the  prejudicial  character  of  the  alteration;  but  the  conclih 
eion  there  reached  might  better  have  been  based  solely  on  tbo 
<^hange  in  the  legal  identity  of  the  contracti  —  a  doctrine  thers 
fully  recognized  arguendo^  —  entirely  regardless  of  the  effect 
upon  the  promisor.  It  was  not  decided  in  that  case  that  an 
alteration  favorable  to  the  party  seeking  to  avoid  the  instru- 
ment would  not  release  him.  The  sounder  doctrine,  and 
•certainly  the  one  supported  by  the  overwhelming  weight  of 
authority,  is  that  stated  in  Andenon  v.  BdUnger^  87  Ala.  SM^ 
13  Am.  St  Rep.  46,  and  there  applied  to  a  surety:  that  an; 
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material  alteration  hj  one  not  a  strange  to  tbe  paper,  whether 
injurious  or  not,  avoids  the  contract  as  to  all  parties  not  ooo- 
senting.  It  if  enongh  that  if  the  instmment  were  genuine  it 
wonid  operate  differently  from  the  original;  or,  as  otherwise 
expressed,  avoidance  will  result  ^if  the  alteration  is  one 
which  causes  the  paper  to  speak  a  language  different  in  legal 
effect  from  that  which  it  originally  spoke ":  Mahaitoe  Bank 
V.  Douglass,  81  Conn.  170,  181;  Oardner  ▼.  Wedsh,  6  EL  *  B. 
82;  MorriU  v.  Otis,  12  N.  H.  466;  Reeves  ▼.  Pterron,  28  Hun, 
185;  Humphreys  y.  OuHlow,  18  N.  H.  387;  88  Am.  Dec.  499; 
Dirkerman  v.  Miiterj  48  Iowa,  508;  lAtnt  v.  Silver,  6  Mo.  App. 
186;  2  Parsons  on  Bills  and  Notes,  551-564;  Tiedeman  on 
Commercial  Paper,  sec.  894;  8  Randolph  on  Commercial 
Paper,  sec.  1743;  and  many  other  authorities. 

Even  were  tbe  rules  of  law  otherwise,  we  are  unable  to  see 
bow  appellee  could  be  benefited  by  it.  The  appellant  might, 
for  very  good  reasons,  have  preferred  to  indorse  for  Percy  R. 
Smith,  in  preference  to  Percy  R.  Smith  A  Ca,  for  anght  this 
or  the  trial  court  could  know.  It  may  be,  for  instance,  that 
Smitk  had  abundant  property  to  pay  his  individual  debts, 
while  the  firm  of  Smith  A  Co.  may  be  wholly  insolvent,  so 
that  the  indorser  for  Smith  individually  would  be  saved 
harmless  on  a  marshaling  of  assets,  while  the  indorser  for 
Smith  A  Co.,  forced  to  look  to  firm  assets,  with  only  the  ex- 
cess of  individual  assets  after  paying  individual  liabilities, 
would  lose  his  claim  in  whole  or  in  part.  So  that  it  conld 
not  be  safely  assumed  that  the  change  from  '*  Percy  R.  Smith  ^ 
to  "  Percy  R.  Smith  A  Co."  was  beneficial  to  the  indorser. 

That  the  alteration  was  a  material  one  we  have  no  donbl 
The  considerations  jnst  adverted  to  demonstrate  that  it  was; 
and  the  authorities  are  full  to  the  point  that  the  addition  of 
other  names  as  makers  discharges  parties  already  bound  bj 
the  paper:  Cases  supra;  and  WaUaee  v.  JeweU,  21  Ohio  St  170; 
8  Am.  Rep.  48;  Davis  v.  Coleman^  7  Ired.  424;  Hall  v.  Ifo 
Henry,  19  Iowa,  621;  87  Am.  Dec.  461;  Henry  v.  Coats,  17 
Ind.  161;  Brought&n  v.  Fuller,  9  Vt.  373;  Anderson  v.  Bellen^ 
ger,  87  Ala.  334;  13  Am.  St.  Rep.  46.  The  effect  of  adding 
^^A  Co."  was  to  make  that  partnership  and  the  members  of  it, 
on  the  face  of  the  paper,  parties  to  it,  whereas  only  one  mem* 
ber  of  that  firm,  and  he  in  his  individual  capacity  alone,  was 
a  party  to  the  original  contract.  Tbe  precise  alteration  here 
involved  was  adjudged  to  be  a  material  one  in  the  oaae  of 
HasksU  V.  Champion,  30  Mo.  136. 
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Nor  18  it  of  momenty  in  this  connection,  that  In  point  of  «z- 
traneous  fkct  the  firm  of  Smith  A  Ca  WM  not  bound  hy  Urn 
Bignatare,  because  of  a  want  of  anthority  in  Smith  to  sign  the 
firm  name  to  the  paper.  The  court  is  to  determine  the  mate- 
riality of  the  alteration  by  an  inspecticm  of  the  instromenii 
Evidence  aliunde  will  be  received  to  show  the  &ct  of  altera- 
tion, and,  in  a  proper  case,  also  that  the  alteration  was  in 
accordance  with  the  intention  of  the  parties;  but  with  these 
exceptions  the  court  cannot,  on  the  question  of  materiality, 
look  beyond  the  paper.  Considering  the  original  by  oompari- 
son  with  the  altered  paper,  it  is  to  determine  whether  the  lat- 
ter, assuming  its  genuineness,  evidences  a  contract  materially 
variant  from  the  former.  It  can  make  no  difiPerence  that  the 
parties  the  addition  of  whose  names  constitutes  the  alteration 
are  not  in  fact  bound  by  the  instrument.  On  the  face  of  it 
they  are  bound.  On  its  face,  therefore,  the  contract  is  not 
identical  with  the  originaL  The  legal  identity  of  the  first  is 
destroyed,  and  parties  not  consenting  thereto  are  discharged. 
Thus  in  HaskeU  v.  Champion^  80  Ma  186,  it  was  ruled  thai 
the  addition  of  *'  A  Co."  to  the  maker's  name  discharged  the 
indorser,  although  there  was  no  such  firm,  but  the  maker  was 
a  member  of  another  firm.  Here  the  firm  clearly  was  not 
bound;  nobody  was  in  fact  bound  but  the  original  maker;  but 
on  the  face  of  the  paper  not  only  he,  but  a  firm  of  whicii  hs 
was  a  member,  was  liable.  The  question  of  materiality  was 
determined,  not  by  the  outside  fact,  but  by  the  paper,  and 
other  parties  were  held  to  be  discharged. 

To  the  pleas  which  set  up  the  alteration  we  have  been  dis- 
cussing it  was  replied  that  the  defendant  indorser,  with  ftdl 
knowledge  of  the  alteration,  indorsed  and  signed  a  waiver 
of  protest  and  notice  of  protest  on  the  note,  ^  and  at  diven 
times,  both  before  and  since  the  maturity  of  said  instramenti 
ratified  the  signature  signed  thereto,  and  the  supposed  altera* 
tion  of  said  instrument  by  said  Smith,  and  promised  to  pay 
it";  and  also^  generally,  that  the  defendant  had  waived  the 
right,  and  is  now  estopped  to  plead  said  alteration.  Elimi- 
nating the  legal  conclusions  alleged  in  these  replication^ 
there  yet  remain  two  averments  of  fact:  that  with  full  knowl* 
edge  of  the  alteration  the  defendant  waived  protest  and  no- 
tice by  indorsement  of  the  note  over  his  own  signature,  and 
promised  to  pay  the  same.  This,  in  our  opinion,  was  a  good 
replication  to  the  matter  pleaded,  and  the  several  demurrer! 
to  it  were  properly  overruled.     These  facts,  standing  alonsi 
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eonstitote  a  waiver  of  the  difloharge  otherwise  operated  hj  the 
alteration,  or  the  adoption  of  the  act  of  Smith  in  making  the 
alteration.  The  anthoritiee  are  uniform  to  the  point  that 
such  an  alteration  may  be  made  by  the  consent  of  the  par- 
ties: RaviiieM  7.  AUUm,  6  Ala.  Wl;  HiUr.NamB,S6  Ala.  442; 
Tiedeman  on  Commercial  Paper,  see.  896;  8  Randolph  on  Com- 
mercial Paper,  sec.  1766;  2  Dauiel  on  Negotiable  Instmments, 
sec.  412;  2  Parsons  on  Bills  and  Notes,  66&  And  it  is  a  very 
general  proposition,  that  an  act  which  may  be  authorised  or 
consented  to  in  limine  may  be  effectually  ratified  after  it  has 
been  performed,  and  s  eonv$no:  Knn  ▼.  ArwieUad^  87  Ala. 
610;  18  Am.  St  Rep.  65;  Ftrsf  NaU  Bank  ▼.  Gay,  68  Ma  88, 89; 
21  Am.  Repi  430;  Cammereial  Bank  ▼.  IParrtfn,  16  N.  Y.  677. 
At  least,  it  is  certain  that  an  alteration  such  as  is  shown 
here  may  be  ratified  by  the  innocent  party  affected  by  it,  so 
as  to  bind  him  to  all  intents  and  purposes,  as  if  he  had  fully 
authoriied  it  in  the  first  instance:  Bank  r.  Biting^  4  Hun,  793; 
HwrUingUm  r.  BoOou,  2  Lans.  120;  Kenhaw  ▼.  Cax^  8  Esp. 
246;  Hazard  r.  Spears  2  Abb.  App.  863;  Kilkdly  r.  MaHin^ 
34  Wis.  526;  8t€wari  r.  F%f$i  Not.  Bank,  40  Mich.  848;  Qood^ 
9pud  ▼.  Ctttftfr,  76  DL  534.  And  efficient  ratification  will  be 
implied  from  frusts  such  are  set  forth  in  these  replications: 
Evam  r.  Foreman,  60  Ma  449;  Bell  r.  Mabin,  69  Iowa,  401; 
SiewaH  ▼.  Firei  NaL  Bank,  40  Mich.  848;  Grimtiead  ▼.  Brigge^ 
4  Iowa,  569;  Union  Bank  ▼.  Middlebrook,  88  Conn.  96;  OortM 
T.  TaUenal^  2  Man.  A  O.  690;  Weed  r.  Oarpenier^  10  Wend. 
408;  Boi9«rf  T. /M0eII,  2  N.  H.  648. 

Whether  a  new  consideration  is  essential  to  support  the 
contract  thus  made  by  rati!ication,  there  is  some  conflict  of 
authority.  The  courts  of  Kentucky  and  Minnesota  hold 
that  a  new  consideration  is  necessary:  WUeon  t.  Hayee,  40 
Minn.  531;  12  Am.  St.  Rep.  754;  Warren  ▼.  Fani,  79  Ky.  1. 
But  a  great  majority  of  courts  of  last  resort,  if  indeed  not  all 
of  them,  except  in  the  states  named,  sustain  the  contrary 
doctrine:  Commercial  Bank  r.  Warren,  16  N.  Y.  677;  Peltonr. 
PteecoU,  18  Iowa,  567;  King  r.  Hunt,  13  Ma  97;  Proutyr. 
WUeon,  123  Mass.  297;  Goodepeed  v.  CuOer,  76  BL  634;  Steuh 
art  ▼.  Firei  NaU  Bank,  40  Mich.  848.  With  respect  to  this 
question  we  adopt  the  language  and  conclusion  of  the  Mis* 
souri  court  in  a  strictiy  analogous  case.  *'  There  have  been 
many  refinements  adopted  about  this  doctrine  of  ratification, — 
refinements  which  savor  more  of  subtiety  than  of  sound  judg* 
ment    With  some  exceptions,  not  necessary  to  be  adverted  to 
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heret,  the  geooral  ptopyrfltcm  la,  bowerer,  uadoolrtodlf  o^tncti 
thai  he  who  msiy  »utborifle  in  the  beginDing  m^y  ratify  in  At 
end.  •  •  •  .  And  thefe  is  therefore  tie  force  in  the  pdni  arged 
on  oQr  attention,  that  there  irould  have  to  be  a  new  eoiiflid- 
oration,  in  order  to  attach  validity  to  a  eonflrmatorj  aei  Me 
independent  eoneideratioe  ie  lequiied  in  tike  eaoe  ef  a»  ao* 
commodation  indorter,  rarety,  etc.)  in  the  first  inetanee,  and 
it  18  difficult  to  see  why  anything  more  shonld  be  required  on 
subsequent  sanction  than  on  original  assent":  Pirt^  IfctL  Bmnk 
V.  Gay,  63  Mo.  39;  21  Am.  Rep.  48a  Coming  now  l»  Ifae 
bill  of  exceptions,  it  is  first  to  be  noted  that  what  w«  havie 
said  in  relation  to  ratificatiott  of  the  alleged  alteration,  and  ta 
the  efifeot  that  ratification  soay  be  inferred  or  impUed  firom 
circnnistanees,  and  need  not  be  supported  by  a  newer  distiiiei 
consideration,  when  applied  to  charges  4,  7,  8,  IS,  IS,  and  1% 
given  at  the  request  of  the  plaintiff,  and  charges  8^  16,  and  19, 
asked  by  the  defendant  and  refused,  serves  to  determine  thm 
exceptions  reserved  te  the  aeUon  ef  the  court  in  teopect 
thereto  against  the  appellant 

The  instroment  sued  on  did  not  bear  on  its  foee  aay  evi* 
dence  of  having  been  altered  at  any  time.  The  bnfdea  ef 
proving  that  it  bad  been  altered  after  indorsement  waa  thev^ 
fore  upon  the  party  who  rriied  on  thai  fact  to  defeat  leooi^ 
ery  against  him.  It  follows  that  appellant's  exceptiona  to 
charges  1, 2,  and  6,  given  at  the  instance  of  j^aintiff,  and  la 
the  refusal  of  the  court  to  give  charges  1,  3,  8^  4,  9^  and  18^  aa 
requested  by  defendant,  which  proceed  on  the  theory  thai  H 
was  upon  the  plaintiff  to  disfwove  the  alleged  alteration,  are 
untenable:  2  Daniel  on  Negotiable  Instruments,  sec.  14S1;  t 
Randolph  on  Commercial  Paper,  see*  1785;  Tiedemaa  mt 
Commercial  Paper,  sec.  898;  Bardift  v.  Treee$,  77  Aku  62& 

Charge  numbered  6«  given  for  plaintiff,  is  faulty  in  one  af 
its  clauses,  when  considered  alone,  in  that  it  might  ha  eoo* 
strued  to  authorise  the  jury  to  find  according  to  tiie  prepon- 
derance of  evidence,  regardless  of  whether  such  preponderaaoe 
was  sufficiently  great  to  reasonaUy  satisfy  their  minda  This 
fault  is  obviated  in  other  portione  of  the  instruction,  wham  it 
is  said  the  defendant  must  satisfy  the  jury  by  a  prepoode^ 
ance  of  the  evideoce  that  the  fact  in  issue  ia  as  he  aUegea  it 
to  be;  and  even  were  this  otlierwise,  the  appellant  eould  nal 
complain,  far  the  error,  if  any,  in  the  charge  ia  favoraUa  ta 
him:  Mays  V.  WUUamB,  27  Ala.  267;  JamM  v.  LUlUf  40 
271;   VaiidevenUr  v.  Ford*  CO  Ala.  61& 


Dm.  18901]  MOHTGOMVBT  f.  CBOeSTHWAR.  841 

Thera  Wis  evidence  which  tended  to  show  that  the  note 
wae  indorfled  bj  the  defendant  before  it  was  signed,  and  wai 
deliTered  to  Smith  to  be  signed  in  such  a  way  as  wonld  ei»- 
able  him  to  get  the  money  on  it  for  himself  and  Montgomery. 
We  h(dd  that  this  agreement^  if  it  existed,  authorized  Smithy 
so  far  ae  Montgomery  was  concerned,  to  sign  the  firm  name 
(rf  Peroy  R.  Smith  A  Go.  to  the  paper,  since,  without  any 
agreement,  Smith  had  the  right  to  fill  up  the  blank  by  insert* 
ing  his  own  name  as  maker;  and  to  accord  any  operation  to 
the  agreement,  it  must  be  construed  into  a  consent  by  the  de» 
fendant  to  enbseribing  of  the  name  of  Smith's  firm.  Whether 
Smith  had  ae  between  himself  and  his  copartner  the  right  to 
so  sign  is  immatorial.  Montgomery's  consent  to  the  thing 
that  wae  done  estops  him  now  to  object  to  its  having  been 
done,  whether  Smith,  in  point  of  legal  fact,  had  the  power  to 
do  it  or  not.  Charges  8  and  18,  given  for  the  plaintiff,  find 
justification  in  these  considerations. 

We  construe  plaintifTe  charge  numbered  6  to  assert  that  if 
the  noto  wae  made  on  the  joint  account  of  Smith  and  Mont- 
gomery, and  was  indorsed  by  the  latter  before  it  had  been 
signed,  but  afterwards,  in  pursuance  cf  their  agreement,  exe^ 
coted  by  attaching  thrireto  the  name  of  Percy  R.  Smith  A  Co., 
Montgomery,  having  received  his  share  of  the  proceeds,  it 
bound  by  his  indorsement.  So  construed,  if  this  instruction 
has  an  infirmity,  it  lies  in  ite  being  too  fkvorable  to  the  defend* 
ant  The  fact  postulated,  that  the  signature  of  Smith  &  Co. 
was  attached  in  consonance  with  tlie  previous  understanding 
between  Smith  and  Montgomery,  would,  of  itself,  and  wholly 
irrespective  of  Montgomery's  interest  in  the  money  borrowed^ 
be  quite  sufficient  to  bind  him.  The  appellant  can  take 
nothing  on  his  assignment  of  error  directed  against  tfaii 
eharge. 

Charges  9,  10,  11,  18,  and  16,  for  plaintiff,  as  modified  by 
the  explanatory  eharge  given  in  oonnection  therewith,  are 
correct  expositions  of  the  familiar  rule  of  law  applicable  to 
the  filling  of  blanks  left  in  promissory  notee  at  the  time  of 
indorsement. 

The  stipulation  to  ''pay  all  costs  of  collecting,  not  less 
than  ten  per  cent,"  must  be  construed  to  refer  to  other  than 
court  costo,  since  the  parties  bonnd  on  the  paper  are  liable  for 
those  without  any  agreement  to  pay  them.  Other  costo  of 
collection  ordinarily  consist  of  attorney's  fees;  and  the  stipn- 
lalion  may  be  interpreted  aa  if  it  provided  for  the  payment  of 
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ten  per  cent  attorney's  fees,  or  a  greater  amount  than  that,  if 
expended  reasonably  and  properly  in  realising  on  the  note. 
Stipulations  to  pay  a  given  per  cent  for  the  services  of  attor- 
neys are  held  to  import  liability  for  reasonable  compensation 
for  legal  services  rendered  in  that  behalf,  not  in  excess  of  the 
amount  limited.  We  do  not  think  the  stipulation  here  is  for 
more  than  this,  and  hence  that  it  can  be  enforced  to  this  ex- 
tent  in  the  present  action.  Charge  6^  asked  by  defendant^  was 
well  refused. 

It  would  unduly  extend  this  opinion,  and  serve  no  good 
purpose,  to  discuss  the  remaining  charges  requested  by  the 
appellant  in  detail  Enough  has  already  been  said,  we  think, 
to  show  that  they  severally  are  either  affirmatively  bad,  as 
stating  propositions  which  are  unsoundy  or  are  abstractp  or 
misleading,  or  invasive  of  the  province  of  the  jury.  Not  a 
few  of  them,  for  instance,  are  addressed  to  the  question  of 
defendant's  estoppel  to  rely  upon  the  alleged  alteration,  and 
eet  forth  that  this,  that,  and  the  other  fact  does  not  estop  him 
to  avail  himself  of  it.  This  matter  of  estoppel  was  not  nearly 
so  prominent  in  the  case  as  the  question  of  ratification  and 
promise  to  pay  after  knowledge  of  the  alteration;  and  the 
tendency  of  all  these  charges  was  to  mislead  the  jury  into 
discharging  the  defendant,  because  he  was  not  technically 
estopped  to  set  up  this  defense,  although  they  may  have  been 
fhUy  satisfied  that  the  defendant,  being  let  in  to  make  this 
defense,  had  utterly  failed  to  sustain  it  with  evidence. 

Moreover,  we  are  by  no  means  prepared  to  say  that  the 
proposition  of  these  charges  is  absolutely  correct.  On  the 
contrary,  we  apprehend  that  the  indorsement  of  a  waiver  of 
protest  and  notice  of  protest  on  a  paper,  as  shown  here,  im- 
plies knowledge  of  all  the  paper  contained  at  that  time,  and 
was  such  a  recognition  of  its  binding  force  as  a  contract  as 
precludes  the  party  from  making  any  defense  based  on  mat* 
ten  then  apparent  upon  the  face  of  the  instrument;  and  oer^ 
tainly  such  would  be  the  effect  when  the  indorsement  of  the 
waiver  is  accompanied  by  a  promise  to  pay  the  note. 

We  have  examined  the  trial  court's  rulings  on  evidence  to 
which  exceptions  were  reserved,  and  find  no  error  in  them. 

The  statement  of  the  witness  Smith,  that  the  loan  of  stock 
by  Montgomery  to  him,  to  enable  him  to  borrow  money  upon 
its  security,  '^  was  not  considered  a  debt  between  us,"  oonsid* 
ered  with  the  context  of  his  answer  to  the  interrogatory,  was 
€10  more  or  less  than  to  say  that  there  was  no  agreement  that 
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he  should  pay  Montgomery  for  the  stock;  the  clear  implica- 
tion  being,  that  when  it  bad  performed  the  purpose  of  the 
loan, — that  is,  had  been  used  as  collateral  by  Smith,  —  it 
should  be  returned  in  specie  to  Montgomery. 

The  statement  of  plaintiff,  made  as  a  witness,  that  the  de« 
fendant,  at  a  certain  time,  '^  examined  the  note  thoroughly," 
the  issue  being  whether  he  knew  that  it  was  signed  as  by 
Percy  R.  Smith  A  Co.,  was  but  a  ^*  short-hand  "  rendering  of 
the  &cts  inToWed  in  reading  the  paper,  and  ascertaining  all 
of  its  contents.  It  was  properly  admitted:  Woodstock  Iron  Co. 
▼.  RoberU^  87  Ala.  436;  P^rry  t.  State,  87  Ala.  80. 

It  has  become  to  be  a  familiar  rule  of  law  in  this  state  that 
a  witness  as  to  character  may,  on  cross-examination,  be  in- 
terrogated  as  to  what  he  has  heard  in  the  community  touch* 
ing  the  character  of  the  party  inquired  about.  This  is  to 
afford  a  test  of  the  ralue  of  his  evidence  in  chief,  to  show  that 
\d§  oondusion  as  to  the  reputation  in  issue,  and  which  rests 
upon  the  estimation  of  the  community,  is  not  supported  by 
the  expressions  of  that  estimation,  and  thus  to  weaken  its 
foroe.  Such  expressions  cannot  be  given  in  evidence  by  the 
party  whose  witness  is  being  examined,  and  who  testifies  that 
he  knows  the  character  under  inquiry.  He  must  state  what 
that  character  is,  as  upon  his  own  knowledge,  and  is  not  allowed 
to  Bubetitate  for  his  knowledge  the  means  or  sources  of  it 
On  these  principles,  the  action  of  the  city  court  in  refusing  to 
allow  the  witness  Mudd  to  testify  to  the  character  of  the  ad- 
verse  criticism  he  had  testified  on  cross-examination  to  hav- 
ing beard  on  the  character  of  Smith,  and  in  excluding  the 
evidence  of  Read,  given  in  chief,  that  '*  he  had  heard  a  good 
many  people  say  they  would  not  believe  Smith  on  oath,^  was 
unobjectionable.  The  ruling  as  to  Mudd's  testimony,  more- 
over,  may  be  sustained  on  the  further  ground  that  it  involved 
no  injury  to  appellant,  in  that  he  had  already  deposed  to  the 
character  of  the  criticism  which  he  had  heard  with  respect  to 
Smith's  characteri  to  the  effect  that  they  were  **  severe  "  ex- 
pressions condemnatory  of  Smith. 

We  find  no  error  in  this  record,  and  flie  judgment  of  the 
dty  eonrt  is  affirmed.  


Noras— NsoonAnuiT.  — A  wrtttm  pramiio  tw  p^ja 
Ida  nm  «b  a  earfeda  daj,  aad  ootto  of  eoneettoii,  inolndiiig  tAUneomfu  f aei^ 
li aol a  MgotkbU  iiMtramMiti  AUmmr.  BUter^^er,  W  MUAl  fgJt  18  Am. 
Wk.  Ks^  U\t  iMi^  to  h<m  Oli^  Nat  BmJt  r.  M^Oani^  n  Am.  BL  Kgp.  160t 
Bsmd  KaL  Bmkw.  Wksdsr,  7ft  Mioh.  6i6|  note  to  Bomkw.  Ball,  8 
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PBOMimoBT  NoTSS  —  Alteratioivs.  —  A  material  aheration  of  a  proin* 
Ivory  noto  bj  ooo  of  the  parties  diwhargee  all  the  other  parties  not  antbor- 
iiing  or  oonsentuig  to  sack  alteiatioa:  Bumnm  ▼•  Kkmk^  70  Md.  461;  14* 
Am.  St  Rep.  871,  and  note;  Ford^0»  v.  Komin^  49  Ark.  40;  4  Am.  Si. 
Rep.  18»  and  note  25,  20.  And  this  mle  applies  to  aocommodatioa  noteaz 
THffg  T.  Taghr,  27  Mo.  946;  72  Am.  Deo.  20S. 

PxoMrasoBT  KoTSS  —  Altkbattoit.  —  The  addition  of  the  words  **  PresdL 
O.  F*  B.  Assn^*  Uj  one  of  the  makers  of  a  promissory  noto  to  his  signatursw^ 
Is  a  ssaterial  alteration,  iuTalidatinf  the  note  as  against  the  oilier  makerat 
fIrM  JBfaL  Bank  ▼.  iVidbe,  76  Mo.  178;  42  Am.  Rep.  387* 

pRomasoRT  NoTRS— Altbration  of^Burpbn  ov  Proof.  —  No  eri- 
denoe  of  alteration  appearing  npon  the  faoe  of  a  note,  the  burden  of  proT«- 
Ing  an  alteration  is  upon  him  who  alleges  it:  Note  to  Nagb^t  EakUf^  19  Am. 
St.  Rep.  C73,  674. 

BiLU  ABs  Nom*-Oo8Tt  — Attobbbt's  PBBa — The  term  "eoals'*fak» 
•Isdes,  in  its  legal  sense,  not  only  the  expenses  inomnrsd  by  reaaon  of  hauig  %. 
party  to  legal  proceedings,  bat  also  sooh  charges  as  an  attorney  would  b» 
entitled  to  recover  from  his  olient  for  professions!  serrioesx  WiUiamB  T« 
Fhwen,  90  Ala.  136;  anie^  p.  772,  and  note. 

WmiBB,  iMPSACKiCBifT  Of,  BT  PBOor  OF  Craraotbbs  Sso  ^Jrmlm^A«Bs 
9lc.B$0^w.  Mak^  90  Ala.  8;  tmOf  pw  748»  and  aota. 
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OmiiHAL  Law  —  RsspoiisiBiLiTr  of  Im fart.  —  Between  the  ages  of 

and  foarteen  years,  an  infant  is  prima  fade  incapable  of  oommittiiig  ^ 
erime  ainountiDg  to  felony;  but  the  preauinption  may  be  relmtted  by 
dear  proof  of  sufficient  knowledge  and  capacity.  The  presnmptioii  of 
incapacity  decreases  with  the  increase  of  years. 

Obim iMAL  Law  —  GoNrBssiON  or  Ibfamt  as  Etidbncb.  ~  When  the  carptm 
deUdi  is  otherwise  shown,  a  oonTiction  of  felony  may  be  had  agaiaat 
a  defendant  uuiler  fourteen  years  of  age  on  his  oonfessions  alona^  if 
elearly  established,  and  if  it  is  f ally  shown  that  the  accused  is  doU  capaat;, 

OBmiKAL  Law— Qpiifioir  as  to  Aor  ai  Etidrbob.  —When  the  isane  in- 
Tolred  is  as  to  whether  or  not  the  aoensed  was  fourteen  years  of  ago  a^ 
the  time  of  the  commission  of  the  alleged  felony,  a  witnesa  who  ha* 
known  him  for  seven  or  eight  years  is  incompetent  to  testify  tha^  aa 
his  opinion,  the  accused  was  fifteen  or  sixteen  years  of  age. 

Gbdcikal  Law  —  Proof  of  Mental  CAPAorrr  of  Infabt.  —  On  the  trial  of 
one  accused  of  murder,  who  appears  to  haina  beon  about  foarteen  yeai» 
of  age  at  the  time  that  the  homicide  was  oemmtttad,  tite  tsetimoBy  of 
witnesses  acquainted  with  the  aocused,  that  he  was  or  waa  not  of  bright 
or  quick  mind,  is  admissible. 

Obdub AL  Law  —  Proof  of  Gharaotib  of  DiOBAiBft  -^  On  a  trial  for  nnuw 
dsr,  proof  that  the  deceased  had  a  Fiolsat  tamper  Is  Bot  rsbnttsd  hj  evi> 
denoe  that  his  eharaoter  waa  not  bad.  Oharactsr  far  Tioleat 
and  for  being  bad  are  not  the  same. 

CSBOllBAli    LAW-*SBLF*DBFBBaB— RBTBBJ&— OM   iS  hli   ttWB 

may  defend  himself  without  retreating  therefrom;  but  after 
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from  it|  thif  prineiple  no  loogor  applies 

with  ft  deadly  weapon,  unless  it  reasonably  mgfmaa  to  W 

SftTO  himself  from  grieyone  bodily  harm. 

Indictment  for  murder.  The  defendant  was  a  negro  about 
fourteen  years  of  age.  His  victim  was  of  the  same  race,  and 
about  seventeen  years  old.  They  were  farm-laborers,  and 
occupied  the  same  room.  They  began  to  quarrel  about  ten 
o'clock  at  night,  after  defendant  had  gone  to  bed,  and  when 
no  one  was  present  but  themselves.  The  deceased  took  de» 
fendant's  knife  out  of  his  pocket,  threatened  to  kill  him,  and 
struck  at  him  with  a  piece  of  wood  as  he  was  in  the  act  of 
running  out  of  the  room.  The  deceased  followed  defendant 
outside  the  room,  threatening  to  kill  him,  whereupon  defend- 
ant struck  him  with  a  rock,  fracturing  his  skull  and  killing 
him.  The  defendant  voluntarily  confessed  to  thia  state  of 
facts. 

Brawfif  HMiday^  and  Street^  tar  the  appellant. 
WUliam  L,  MartiUj  attomey-generalf  for  the  state. 

Sto2IB|  C.  J.  The  defendant  was  indicted  for  murder,  and 
was  convicted  of  manslaughter  in  the  first  degree.  The  ao 
cused  was  a  youth  about  fourteen  years  old,  but  whether  he 
was  under  or  over  that  age  was  a  controverted  questicm 
before  the  jury.  Most  of  the  questions  reserved  have  aome 
relation  to  that  inquiry. 

There  is  a  oommon-law  principle,  venerable  for  its  age,  that 
in  case  of  a  minor  between  seven  and  fourteen  years  of  age, 
the  presumption  is,  that  he  or  she  had  not  the  requisite 
guilty  knowledge  of  the  wrongfulness  or  wickedness  of  the 
act  charged  to  authorize  a  conviction  of  felony.  But  the 
presumption  is  only  prima  facie^  and  may  be  rebutted  by 
clear  evidence  of  a  mischievous  discretion,  or  by  proof  of 
knowledge  of  good  and  evil,  which  knowledge  must  be  dis- 
tinctly made  to  appear  from  the  evidence:  4  Am«  &  Eng. 
Sncy.  of  Law,  684.  In  1  Wharton's  Criminal  Law,  9th  ed., 
sec.  68,  the  principle  is  thus  stated:  '^Between  the  age  of  seven 
and  fourteen,  responsibility  is  conditioned  on  capacity.  If  it 
appears  that  a  child  within  these  limits  is  capa%  doU,  which 
is  to  be  determined  by  the  circumstances  of  the  case,  he  may 

be  convicted  and  condemned As  to  a  child  between 

seven  and  fourteen,  the  presumption  is  rebuttable,  the  burden 
of  overcoming  it  being  on  the  prosecution,  the  intensity  of 
the  proof  varying  with  age  and  other  circumstances.  **   And  in 
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1  Bishop^s  Criminal  Law,  7tb  ed.,  seo.  390,  that  author  says: 
*'  Evidently  the  presumption  of  incapacity  decreases  with  the 
increase  of  years.  There  is  a  vast  difference  between  a  child 
a  day  under  fourteen  and  one  a  day  over  seven." 

Godfrey  v.  Siate^  81  Ala.  323,  70  Am.  Dec  494,  presented 
the  question  we  are  considering.  Godfrey  was  about  eleveo 
or  twelve  years  old  when  he  committed  the  homicide  for 
which  he  was  tried.  He  was  indicted  and  tried  for  murder, 
and  found  guilty  as  charged.  The  trial  court,  in  charging 
the  jury,  among  other  things,  said  ^Uhat  if  they  were  satis- 
fied that  the  defendant  was  the  guilty  agent,  and  that  the 
charge  was  established  as  alleged  in  the  indictment|  they 
must  ascertain  whether  the  defendant  was  of  suflScient  age 
and  intelligence  to  be  capable  of  committing  the  offense,  and 
to  be  held  accountable  for  his  acts;  that  no  one  under  the  age 
of  seven  years  should  be  responsible  for  the  commission  of  a 
felony;  that  from  seven  to  fourteen  years  of  age  the  presamfh 
tion  was  that  a  child  had  not  sufficient  discretion  or  jndgment 
to  be  held  accountable  for  his  acts,  when  charged  with  a  fid- 
ony,  but  that  this  presumption  might  be  rebutted  by  evidence; 
that  they  must  take  into  consideration  his  condition  as  a 
negro  and  a  slave,  with  all  the  evidence  in  the  case;  and  that 
unless  they  were  satisfied  from  the  evidence  that  he  was  foUy 
aware  of  the  nature  and  consequences  of  the  act  which  he 
had  committed,  and  had  plainly  shown  intelligent  malice  in 
the  manner  of  executing  the  act,  they  should  render  a 
diet  of  not  guilty;  but  if,  on  the  whole  eyidence,  they 
satisfied  beyond  a  reasonable  doubt  that  he  was  fully  awaif 
of  the  nature  and  consequences  of  the  act  he  committed,  and 
had  plainly  shown  intelligent  design  and  malice  in  its  execu- 
tion, they  would  be  authorized  to  return  a  verdict  of  goflty." 
This  court,  in  a  very  careful  opinion  based  on  many  anthoi^ 
ities,  pronounced  a  full  approval  of  the  foregoing  charge,  and 
affirmed  the  judgment  of  conviction. 

We  fully  approve  the  principles  declared  in  (Godfrey's  cass^ 
and  will  follow  them. 

Another  important  legal  inquiry  is  raised  by  the  rulings  of 
the  trial  court.  To  what  extent,  and  under  what  limitatioDSi 
are  confessions  of  a  person  nnder  fourteen  years  old  to  be  re- 
ceived as  criminating  evidence,  when  such  person  is  on  trial 
for  a  felony?  It  has  been  often  said  that  such  ccmfeesiQna 
cannot  be  made  the  basis  of  a  conviction,  without  proof  oK- 
unde  of  the  eorpva  delicti;  that  is,  that  the  alkged  erime  has 
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been  committed  by  some  one.  Such  proof  was  made  in  thi» 
case.  It  was  shown  that  the  deceased  came  to  his  death  by 
a  violent  blow  on  the  head,  fractaring  his  skull.  We  think 
we  follow  the  weight  of  authority,  and  reason  as  well,  when 
we  hold  that,  the  corpus  delicti  being  otherwise  shown,  a  con* 
viction  of  felony  may  be  had  against  a  defendant  under  four- 
teen  years  of  age  on  confessions  alone,  if  clearly  established, 
and  if  it  be  fully  proved  that  the  accused  was  doli  capaz,  un*^ 
der  the  careful  rule  declared  in  Godfrey's  case:  4  Am.  A  Eng. 
Ency.  of  Law,  685,  note  6;  1  Bishop's  Crim.  Law,  7th  ed.,  sec. 
870,  note  8;  1  Wharton's  Crim.  Law,  sec.  74,  and  notes;  Siat& 
V.  Guild,  9  N.  J.  Eq.  163;  18  Am.  Dec.  404;  Rez  v.  Thornton,  1 
Moody,  27;  Commonwealth  v.  Smith,  119  Mass.  806;  1  Bishop'» 
Crim.  Proc.,  8d  ed.,  sec.  1231. 

Another  question  is  raised  as  to  the  manner  of  proving  the 
age  of  the  accused.  A  witness,  Gil  breath,  testified,  against 
defendant's  objection,  that,  in  his  opinion  or  judgment,  he  was 
fifteen  or  sixteen  years  old.  He  stated  he  had  known  defend- 
ant about  seven  or  eight  years,  and  that  the  testimony  he 
gave  was  only  his  opinion  or  judgment.  The  court  erred  in 
receiving  this  evidence,  which  was,  at  most,  a  mere  inference 
or  opinion  of  the  witness.  The  authorities  are  not  in  harmony 
on  this  question.  It  is  sometimes  said  a  physician  may  give 
his  opinion  as  an  expert;  but  we  need  not  decide  that  What 
we  decide  is,  that  a  non-expert  cannot  give  his  opinion  on  the 
question  of  age.  Jurors,  seeing  the  prisoner,  may  and  will 
draw  their  inferences,  based  on  his  appearance;  but  we  hold 
it  would  be  too  perilous  to  allow  a  non-expert  witness  to  give 
his  opinion  in  such  a  case  as  this,  even  if  a  physician  should 
he  permitted  to  do  so:  1  Wharton's  Crim.  Law,  sec.  78;  4 
Am.  &  Bng.  Buoy,  of  Law,  685,  note  6.  Weed  ▼.  8UtU^  B& 
AJa.  18,  constmed  in  the  light  of  the  facts,  is  not  opposed  to 
this  principle. 

Possibly  witnesses  could  speak  with  some  confidence  of  the 
probable  age  of  an  infant  in  the  arms  of  its  nurse;  but  devel- 
opment after  that  stage  is  so  unequal  that  it  would  be  dan-^ 
gerouB  to  receive  opinion  evidence,  at  least  of  a  non-expert^ 
upon  a  question  of  such  vital  importance  to  the  accused: 
Weed  T.  State,  65  Ala.  13. 

The  circuit  court  did  not  err  in  allowing  witnesses  ao* 
quainted  with  the  accused  to  give  evidence  that  he  was  or 
was  not  of  bright  or  quick  mind.  It  would  seem  difficult  to 
prove  it  in  any  other  way.    Such  proof  was  received  in  God- 
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frej's  case.  Nor  did  the  ooart  err  in  any  oiher  mling  oo  tha 
evidence  to  which  exception  waa  reeervedt  exeepi  one.  II 
was  attempted  in  defenee  to  ebow  that  deoeaeed  had  a  Tioleiii 
temper  or  dispoaition.  The  oircumstanoee  of  this  caae  au- 
thorized aucb  proof,  if  it  conld  be  made:  King  t.  Siate^  90  Aia. 
612-617,  and  authoriUee  cited.  In  rebuttal,  the  atata  was 
permitted  to  prove  that  deceased  ''bad  not  the  ehaiacier  d 
being  a  bad  boj."  The  court  erred  in  this.  In  eonmon 
parlunce,  the  two  traits  —  character  for  Tiolent  temper  and 
bad  boj  —  are  not  one  and  the  same.  One  may  have  a  hasty 
or  violent  temper,  and  yet,  in  common  acceptation,  not  bo 
regarded  ae  a  bad  boy.  Amiable,  peaceable,  slow  to  anger, 
make  up  the  antithesis  to  quick  or  violent  temper. 

All  the  testimony  tended  to  show  that  the  aocnsed  was  near, 
if  not  quite,  fourteen  years  of  age  when  the  homicide  was 
committed.  The  circuit 'court  did  not  err  in  refnsing  to  ex* 
elude  all  evidence  of  defendant's  ccmfessions.  We  have  seen 
that,  in  a  case  like  this,  such  confessions  are  not,  as  matter 
of  law,  illegal  evidence.  Their  sufficiency  was  lor  the  jury. 
If  they,  together  with  the  other  testimony,  amcmnted  to  that 
fuller  measure  of  proof  which  is  required  when  the  defendant 
is  ascertained  to  be  under  fourteen,  then  the  defendant  was 
properly  convicted,  whether  he  had  attained  the  age  of  Cnut- 
teen  or  not. 

Under  the  foregoing  rules,  we  hold  that  tba  drraii  omnt 
did  not  err  in  refusing  to  give  charges  1,  2,  4,  11,  12,  llL 
Charges  1,  4,  and  11  are  clearly  bad,  under  the  rnlea  we  have 
declared.  The  first  is  faulty,  because  it  misplaoee  the  burden 
of  proof  as  to  reasonable  apprehension  of  an  attack*  The 
others  are  fatally  bad.  Charges  15  and  16  are  argnmentativa, 
and  were  rightly  refused  on  that  acoount  An  additional  fault 
is  found  in  Uie  fact  that  they  deny  to  the  jniy  the  privileige  ef 
considering  the  appearance  of  defendant  in  determining  Us 
age. 

It  is  true  that  one  in  his  own  domicile  may  defend  himself 
without  retreating  therefrom:  Robnri%  v.  StaJLe^  68  Ala.  Ifi6; 
9  Am.  &  Eng.  Ency.  of  Law,  606.  IJ^  however,  he  has  la* 
treated  from  his  domicile  and  inclosure,  and  be  attempts  aftei^ 
wards  to  defend  himself,  the  principle  which  ezeuses  one 
from  retreating  from  his  own  domicile  is  no  longer  applicable: 
Wathim  v.  State,  89  Ala.  82.  He  may  not  then  strike  with  a 
deadly  weapon,  unless  it  reasonably  appears  to  be  necessary 
to  save  himself  from  grievous  bodily  barm.    The  doctrine  of 


Jan.  1890.]  Mabtut  v.  Stati.  849 

retreat  or  cuntinQed  retreat  would  apply  in  tlio  eaae  soppoeed: 
8  Brickell's  Digest,  p.  219,  eea  674.  These  remarkf  apply  to 
€harge8  6  and  8,  asked  by  defendant 

Charges  8»  6^  7, 9, 10, 12,  IS,  and  U  ought  to  haft  been 
given. 

Reyersed  and  remanded. 


CanoHALLAir— IirFAMTliCAFACfmoOoiaoTGiiiii.  — A  sUld 
WT0II  jMun  of  ag«  k  ooneliittTely  praraoMd  iiMapftblt  si  sonnlttiag  sriaMf 
bal  betWMii  tbt  sgM  •(  MTen  mod  foortMB  Ihii  pcMomplloa  li  snlj  prima 
/ode:  Htkrmm  t.  ComiiioiitoeaM,  04  Ky.  467}  4  Am.  8t  Bspi  107»  lad  aols| 
Me  olio  note  to  G^/'f^  T.  tfla<€;,  70  Am.  Deo.  49e-489^  wb«e  ttiksil^iolli 
disoiiMed* 

CRnmrAL  Law  —  XrmsHOi — CoKinsiov  of  Iimins.  —  Tbt  eoofoMlMi 
of  A  boj  twelTo  yeen  sod  Aire  monthi  old  may  Jmtify  Us  eooTiotioa  lad 
ezeeatum  for  the  orime  of  murder:  8tai$  t.  ChM^  8  N.  J.  S).  10l|  18  Ai^ 
Deo.  404. 

CRUurAL  Law — Proof  or  MihtaIi  CAPAorrr  or  av  Ivfamt.  —  Kvideaoe 
ii  edmiasible  to  ihow  the  edoeatioii,  habiti,  and  that  he  was  p  on  owed  of 
the  ordinary  intelligenoe  of  hoyi  of  bii  age,  fai  prool  that  aa  faifirat  had 
sufficient  dieoretioa  to  render  him  reepooeible  for  his  crimes  dorr  t.  AW< 
94  Tex.  App.  688|  6  Am.  St.  Bep.  905»  and  note.  The  teet  of  aeooantability 
for  crime  is  the  ability  of  the  acoosed  to  dittingniah  right  from  wroogt  Aoli 
▼.  Potts,  100  N.  0.  457. 

Crdunal  Law  —  Eyidbnob  ^  CBAaAona  or  Dsoiasbo.  «  The  ehaiaoter 
of  the  deceased  for  Tiolence  and  bad  temper  ie  edmiasible,  •■  hearing  vpoo 
the  act  and  motive  of  the  priaonert  State  ▼.  TVmer,  89  S.  O.  S4|  18  Am.  Si 
Rep.  708,  and  note;  Htuaeg  ▼.  Staie^  87  Ala.  122. 

CaiifniAL  Law — Ssur-DBraras.  —  One  acts  in  eelf-defenee  in  killing  sa* 

other  when  he  believee  hia  life  ia  In  immediate  danger,  or  if  anoh  danger  Is 

reasonably  apparent:  Stanley  t.  CommomweaUk^  86  Ky.  440;  8  Am.  St.  Rep. 

806,  and  partionlarly  note;  TUUry  t.  State,  24  Tex.  App.  881;  6  Am.  St.  Rep. 

882,  and  note;  Perhbu  t.  SUOe,  78  Wis.  661;  Bmtards  ▼.  State,  88  Tenn.  188; 

XtUky  y.  State,  28  Tex.  App.  387;  Coekram  t.  State,  28  Tex.  App.  422.   It  ia 

orror  to  instmot  the  jnry  that  aelf-defenae  ''  will  not  jnatify  the  killing,  if  the 

necessity  for  the  killing  can  be  avoided  by  retreat ":  PerMme  t.  State,  78  Wia. 

661;  Brwin  t.  State,  29  Ohio  St.  186;  83  Am.  Rep.  783,  and  note.    A  maa'a 

honee  is  hia  castle,  and  he  ia  not  required  to  retreat  from  It  wham  saaailedi 

SiaU  ▼.  Pattermm,  46  Vt.  808;  18  Aflk  Rep.  800^  sad  silndsd  astsf  ITsl- 

ttM  T.  State,  89  Ala.  82. 

AR.  St.  aar..  Tob  XXIT.— 14 
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fM  AIJIBAKA,  688.] 

CumnAL  Law— AflSAviff  with  Intbrt  to  Rafb. — On  a  trial  far  aa  ai* 

aanlt  with  intent  to  npe,  the  evidence,  to  be  anffieient  to  oonriet^  mval 
ahow  anch  acta  and  oondact  of  the  aocnaed  aa  leave  no  raaaonable  doubt 
of  hia  intention  to  gratify  hia  laatfol  desire,  againat  the  cooaent  oi  the 
female^  notwithstanding  reaistanoe  on  her  part..  Henoa  eTidenoe  that 
the  acottsed  pnt  hia  handa  lightly  on  the  woman'a  ahoaldera,  foUowi^ 
her  ailently  about  aixty  feet^  making  no  threata  or  effort  to  atop  her» 
nor  attempting  any  ooerdon,  nor  to  pot  her  in  terror,  and  that  he  ran 
away  without  Attempting  to  detain  her  when  ahe  tirr^ii"^,  npon  hia 
making  known  to  her  hia  deaire  to  hare  aeznal  interoonraa^  will  not  jn» 
tify  a  conviction  of  aaaanlt  with  intent  to  rape,  although  it  wiU  jnstify  a 
conviction  for  assauU  and  battery. 

Gregory  L,  and  H.  T,  Smithy  for  the  appeUani. 
WiUiam  JL  Martin^  aiiomey-general^  for  the  state. 

CLOPTONy  J.  Under  the  penal  statutes  of  this  state,  when 
the  female  is  not  an  imbecile,  or  is  not  rendered  unoonsciocia 
or  bodily  weak  by  the  administration  of  any  dmg  or  other 
substance,  or  is  not  deceived  by  false  personation  of  her  bos* 
band,  or  is  not  under  ten  years  of  age,  force  is  an  essential 
element  of  the  offense  of  rape:  Code,  sees.  8786-S740;  Dath' 
UfiA  y.  SuUe^  68  Ala.  876;  29  Am.  Rep.  751  And  on  a  charge 
of  an  assault  with  intent  to  commit  rape^  the  endenoe,  to  be 
sufScient  to  justify  the  conviction,  should  show  such  aets  and 
conduct  of  the  accused  that  there  is  no  reasonable  doubt  of 
his  intention  to  gratify  his  lustfiil  desire  against  the  consent 
of  the  female,  notwithstanding  resistance  on  her  part:  LtmU 
V.  5tote,S6  Ala.  880. 

The  testimony  of  the  woman  whose  person  the  defendant  ia 
charged  with  intent  to  ravish  is  the  only  evidence  showing 
the  facts  and  circumstanoes  at  the  time.  She  testified  thai 
as  she  was  approaching  a  swamp  throng^  whieh  the  pahlie 
road  runs  she  passed  the  accused  with  a  bucket  in  his  hand^ 
ostensibly  engaged  in  picking  blackberries;  that  after  she  had 
passed  him  some  feet,  and  just  as  she  stepped  up  on  the  south 
end  of  an  elevated  plank  walk,  which  runs  alongside  the  pab» 
lie  road  sixty  or  seventy  feet,  and  when  within  a  few  feet  of 
the  edge  of  the  swamp,  she  felt  something  like  somebody  pat* 
ting  his  hands  on  her  shoulders;  that  she  heard  no  footstepe 
behind  her,  but  just  before  she  got  to  the  north  end  of  the 
walk  she  turr)cd,  and  saw  defendant  following  very  close,  and 
asked  what  he  meant;  to  which  he  replied,  "  Stop  right  there  ** 
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and  gratify  his  desire,  using  language  unfit  to  be  repeated^ 
that  she  immediately  screamed  and  ran  north,  and  he  i  in  me- 
diately ran  sonth.     The  defendant  proved  a  good  cYianicter. 

In  Ccmmonwealth  t.  Merrill,  14  Gray,  415,  77  Am.  Dec.  336^ 
it  is  said:  ^The  nature  of  the  charge  [assault  with  intent  t4> 
commit  rape]  presupposes  that  the  intent  of  the  prisoner  waa^ 
not  carried  out  It  is  therefore  necessary  that  the  acts  mdf 
conduct  of  the  prisoner  should  be  shown  to  be  such  that  there- 
can  be  no  reasonable  doubt  as  to  the  criminal  intent.  If  these^ 
acts  and  conduct  are  equivocal,  or  equally  consistent  with  the: 
absence  of  the  felonious  intent  charged  in  the  indictment^ 
then  it  is  clear  that  they  are  insufficient  to  warrant  a  verdict: 
of  guilty.''  In  SaddUr  v.  Staie^  12  Tex.  App.  194,  the  evidence- 
was,  that  the  woman  was  sleeping  under  an  arbor,  and  some- 
time during  the  night  the  defendant  woke  her  by  pulling  uj^ 
her  clothes,  standing  by  her  bed;  that  when  she  told  him  to* 
leave,  he  stepped  back  a  foot  or  two,  looked  at  her,  and  said* 
he  would  leave  when  he  pleased;  that  she  ordered  him  three- 
times  to  leave,  and  he  walked  off,  muttering  something  she- 
did  not  understand.  Wheeler,  J.,  observes:  ^  It  must  be  con-- 
ceded  that,  according  to  this  testimony,  the  conduct  of  tha- 
defendant  was  highly  improper,  and  perhaps  sufficient  to* 
subject  him  to  a  conviction  for  an  aggravated  assatllt;  but' 
however  reprehensible  his  conduct,  we  are  constrained  to  lay 
that  the  testimony  utterly  fails  to  show  any  attempt  on  hie- 
part  to  employ  any  force  whatever  in  the  accomplishment  of' 
his  purpose,  whatever  that  may  have  been." 

These  decisions  proceed  on  the  well-established  rule  in/ 
criminal  cases,  that  the  proof  is  insufficient  to  warrant  a 
diet  of  guilty  if  the  conduct  of  the  accused  is,  upon  a 
able  hypothesis,  consistent  with  his  innocence.  If  the  evidence 
raises  a  mere  suspicion,  or,  admitting  all  it  tends  to  prove,  d^ 
fondant's  guilt  is  left  in  uncertainty,  or  dependent  upon  eon-^ 
jecture  or  probabilities,  the  court  should  instruct  the  jury  to- 
acquit  The  evidence  should  be  of  such  character  as  to  over-^ 
come,  prima  faeiSj  the  presumption  of  innocence.  It  appeare- 
that  the  defendant  put  his  hands  lightly  on  the  woman'a 
shoulders,  followed  her  silently  about  sixty  feet,  making  no 
threats  or  effort  to  stop  her,  or  attempting  any  coercion,  er 
doing  anything  calculated  to  put  her  in  terrcMr;  and  when  sho 
screamed  and  ran  off,  he  ran  in  the  opposite  directicm  with* 
out  attempting  to  detain  her.  These  acts  and  conduct  do  not 
reasonably  authorize  the  conclusion  that  defendant  intended 
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to  accomplish  his  purpose  against  her  will,  and  by  force  if 
necessary.  They  are  consistent  with  the  theory  thai  he  ex* 
pected  to  gratify  his  lustful  desires  with  her  consent  If  the 
evidence  be  believed,  it  will  be  conceded  that  the  conduct  of 
the  defendant  was  indecent  and  insulting,  and  subjected  him 
to  a  conviction  for  an  assault  and  battery;  but  it  falls  short 
of  showing  a  felonious  intent  The  general  affirmative  charges 
asked  by  defendant  are  restricted  to  acquittal  of  the  specific 
felony  charged  in  the  indictment,  and  should  have  been  givvn: 
State  V.  Massey,  86  N.  C.  658;  41  Am.  Rep.  478;  CharU$  v. 
State^  11  Ark.  889;  in  which  cases  the  evidence  was  sthmger 
and  the  circumstances  more  aggravating  than  in  the  present 
case. 
Reversed  and  remanded. 

Afl8Aui/r  WITH  Ihtbht  to  Rapb^What  Covsmvm  tbb  Ofisaas.^ 
A  defendant  hM  been  held  properly  oonTieted  of  the  arime  of  am  Mwalt  with 
intent  to  commit  rape^  whero  the  eridenoe  showed  that  be  mtended  to  gimU 
ify  his  passions  upon  the  person  of  a  female,  notwithstanding  redstaneo  sb 
her  part,  and  that  she  did  not  consent:  State  v.  Orou^  12  Iowa,  66;  70  Am. 
Deo.  619,  and  note;  or  where  it  appeared  that  defendant  laid  bands  Qpen 
a  woman  with  intent  to  have  sexual  intercoarse  with  her  Bgainst  bsr 
will,  and  she  resisted  for  a  time,  but  finally  yieldeds  StaU  ▼•  ffariSffm, 
3*2  Vt.  607;  78  Am.  Deo,  609;  or  where  the  prisoner  it  sbowB  to  have 
entered  the  room  of  a  yonng  lady  while  she  was  sleeping,  by  means  ef 
raising  a  window,  and  went  to  the  bed,  grasped  her  by  the  leg  and  hastily 
retreated,  without  any  explanation  of  his  oondaet  when  she  scireaBwdi 
Staie  T.  Boom,  13  Ired.  244;  67  Am.  Deoi  666;  or  where  it  it  proved  that  de- 
fendant pat  his  arms  aronnd  the  proseontrix,  forcibly  holding  and  haggiag 
her,  making  indecent  proposals,  and  only  released  her  when  she  screamed 
for  assistance:  NcrrisY,  SUUe,  87  Ala.  85;  or  where  the  assault  was  made  by 
defendant  upon  a  woman  with  intent  to  have  connection  with  her,  with  pi 
ent  means  of  carrying  out  the  intent,  eyen  though  he  did  bo*  aotnally 
her:  State  v.  Shvyer,  104  Mo.  441;  or  where  defendant  abased  the  person  of 
a  female  child  under  twelve  years  of  age,  with  intent  to  have  ■•zbbI  iBtsl^ 
coarse  with  her:  Murphy  y.  Siatet  120  Ind.  116. 

Assault  with  Intbnt  to  Rape  ~  What  dobs  nov  OosBi'imfB.  —  Om 
should  not  be  ooBvieted  of  the  crime  of  assault  with  intent  to  eommift  nps^ 
where  it  appears  thai  he  desired  to  hsTO  sexual  interooiirse  with  the  ptoBS 
outrix,  but  merely  oonunitted  a  teohnioal  assault  upoB  her  persoa  wMs 
urging  his  solicitations:  State  v.  KendaUf  73  Iowa,  266;  6  Abl  8k  Espi.  679| 
or  where  the  evidence  showed  that  defendant^  a  father,  unoovered  Um  pOTsea 
of  his  daughter  while  she  was  sleeping;  that  he  took  indsosnt  HbsttlsB  wilk 
her  person,  and  after  she  awoke  attempted  to  persnade  her  to  Isl  Ubi  hvtm 
eonnection  with  her,  offering  her  money  and  laying  upoB  heri  hut  thBft  she 
having  refused  his  request^  defendant  did  not  further  persiBtk  hut  left  hen 
Cwnmonwealth  y.  MerrUl,  14  Gray,  416;  77  Anu  Dee.  336;  or  iHiere  it  a^ 
peared  that  the  prosecutrix  was  alone,  and  defendant  followed  her  at  a  diB* 
tance  of  seventy-five  yards,  shouting  at  her  to  stop»  but  she  raa  oo  BBtH  she 
up  with  another  woman,  when  defendant  stopped:  Aols  v«  ifosMf^  tl 
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N.  C.  658;  41  Am.  Rep.  478;  overrnling  StaU  ▼.  Xeel^,  74  N.  C.  425;  21  Am. 
Rep.  496;  or  where  defendant,  a  negro,  followed  a  woman  a  little  diiitanee^ 
who  was  riding  alone  on  horseback  along  the  highway,  then  ran  up  to  her 
and  canght  her  riding-skirt  with  one  hand,  but  ran  away  when  she  urged  up 
her  horse,  and  escaped:  Oreen  v.  State,  67  Miss.  356;  or  where  a  mere  Terbal 
request  is  shown  to  have  been  made  by  defendant  up<m  a  giri  under  twelve 
years  of  age:  Staie  ▼.  Harneiff  101  Mo.  470;  or  where  an  assault  is  shown  to 
have  been  oommitted  merely  with  the  intent  to  have  sexual  intaroourse,  nol 
against  her  resistance,  but  by  stealth  and  with  her  oonsentx  Paaamort  t. 
Stalt,  29  Tex.  App.  241;  or  where  defendant  is  shown  to  have  thrown  the 
prosecutrix  down,  laid  upon  her,  and  performed  indecent  acts  upon  her,  but 
held  her  down  with  intent  to  overcome  h«r,  but  not  to  fbreiblj  hare  sexual 
wianeotiwi  with  heri  Pwgk  ▼•  MQMi6kBgi^  80  OaL  aOd. 
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GUMOTAL  Law— MumDSB  — ftn  Omxji— BTiDBro&  — la  %  trial  for 
murder,  where  the  etidenee  shows  that  the  accused,  after  being 
knocked  down  by  the  deceased,  armed  himself^  and,  rsinming  ia 
from  two  to  five  minutes,  shot  and  killed  iha  deceased  upon  the  re* 
aewal  of  the  quarrel,  the  particulars  of  the  whole  transaoiioo  are  ad- 
missible in  evidence  as  being  parts  of  tfce  net  peife^  although,  strictly 
speakings  all  that  oconned  did  act  form  oaa  eotttiaaoas  transaction. 

Orimihal  Law— MumDXB.— EriDBiroa  or  Yoimie  Dotiodiat  avb  of 
THasATS  made  in  connection  therewith  are  adaussibis  oa  the  part  d 
the  proseoutioa  ia  a  trial  for  aiardar,  althoo^  the  partisnlira  of  suck 
difllenlty  are  act  admissiblsb 

FaAionoB.  —  OKNxaAL  Oajaonoir  to  Btidbio^  part  af  whidi  is  admissibls^ 
is  properly  overruled. 

PaAonoi.  —  RsrusAL  to  Oits  SnnuL  laanvonoaa  asked  is  act  emrt 
unless  each  of  them  asserts  a  correct  proposition  of  law« 

C3kiiaHAL  Law  —  Mubiksr— Sm-ixEfBaa— Bobdut  or  Paoor.  —  To  sub- 
stantiate a  plea  of  self-defense,  the  burdea  is  on  the  aeeusad  to  aegativa 
a  rsasoaabla  aad  safe  arenae  of  escape  from  the  daager  whlok  threatened 
hiai. 

Trial  of  an  indictment  Ibr  manslangbter.  Verdict  of 
guilty.  The  evidence  tended  to  show  that  defendant^  Stitti 
and  the  deceased,  Oliver,  were  on  friendly  termi,  and  had 
lived  together  more  than  a  year  prior  to  the  morning  of  the 
difficnlty.  On  that  morning  the  defendant  went  to  the  de- 
ceased, and  asked  him:  **  Why  did  you  tell  that  tale  on  me?  " 
The  deceased  replied:  **  Maybe  you  don't  like  it»  and  would 
like  to  whip  me?"  To  which  defendant  answered:  **No; 
we  have  always  got  along  well  together,  and  I  don't  want  to 
fight  you;  besides,  you  could  whip  me  ";  and  about  five  min- 
ntes  afterward  again  asked  deceased:  ^  I  want  to  know  why 
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lyon  (old  ihat  tale  on  me.**    Thereupon  tbe  deceased  enned 
tiiiOi  knocked  him  down,  and  beat  him,  when  defendant  at 
once  ran  away.    One  witness  testified  that  defendant,  as  he 
ran  off,  said:  ^  I  am  going  to  get  my  pistol,  and  kill  him  "; 
but  other  witnesses  who  were  present,  together  with  the  de- 
fendant, positively  denied  that  he  made  any  suah  statement 
Other  testimony  tended  to  show  that  defendant  returned  from 
two  to  five  minutes  after  tbe  first  difficulty,  with  his  pistol  in 
iiis  band,  but  stopped  when  told  to  go  back  tp  work;  that  the 
^ideceased  had  then  returned  to  work,  and  was  about  forty  or 
'fifty  feet  from  him.    This  evidence  in  relation  to  the  first  quar- 
rel was  admitted,  against  the  objections  of  defendant.    Tbe 
evidence  further  showed  that  the  defendant,  acting  upon  the 
^  advice  given,  went  back  to  work,  when  the  foreman  of  the  men 
-M^ame  up  and  asked  him  what  was  the  matter.   Deceased  then 
.  «came  up  to  them,  speaking  roughly  to  the  defendant,  and  drew 
4>ack  as  if  to  strike.    The  foreman  then  threatened  to  dis- 
charge them  if  they  quarreled  further.    He  placed  a  hand  on 
"the  shoulder  of  each  of  them,  and  at  that  instant  the  pistol 
"waa  fired,  and  the  deceased  felL    The  foreman  saw  nothing  in 
>the  hands  of  deceased,  nor  did  he  see  him  strike;  but  he  had 
xtumed  away  for  an  instant,  and  when  he  turned  back  the  de* 
loeased  had  knocked  defendant  down,  had  taken  his  pistol 
from  him,  and  was  beating  him.   The  defendant  testified  that 
deceased  struck  him  with  a  piece  of  iron  prior  to  the  shoot- 
ing.   Other  witnesses  testified  that  deceased  approached  with 
a  piece  of  iron  in  his  hand,  but  others  swore  that  if  such  were 
.4he  fact  he  threw  the  iron  away  before  he  reached  deceased. 

■ 

•    ^nax  and  Bowies  for  the  appellant. 

JPiUiam  L.  Martin^  aitomey^eneral^  for  the  state. 

McClbllan,  J.  It  appears  from  the  bill  of  exceptions  that 
'the  ^defendant  objected  to  all  questions  asked  witness  about 
the  first  difficulty,  and  the  court  overruled  his  exceptions,  to 
which  the  defendant  duly  excepted."  Whether  the  **  first " 
•difficulty  thus  referred  to  was  not  in  point  of  fact  only  a  part 
of  one  continuous  transaction  is  not  very  clear  from  the  rec- 
ord; but,  upon  the  whole  testimony,  we  are  of  the  opinion 
that  all  that  occurred  between  the  parties  leading  up  to  and 
culminating  in  the  killing  was  within  the  res  gestss  of  the  act 
charged,  and  therefore  properly  allowed  to  go  to  the  jury- 
Smith  V.  StatBj  88  Ala.  78;  Martin  v.  State,  89  Ala.  116. 
^    The  concession,  however,  that  such  was  not  the  case-* 
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that  the  first  difficulty  was  not  a  part  of  the  re9  gesUe  of  the 
homicide  —  will  not  avail  the  appellant  It  was  clearly 
eompetent  for  the  state  to  prove  a  former  difficulty,  and  any 
threats  made  in  connection  therewith,  though  not  the  particu- 
lars of  it:  Lawr$nee  v.  States  84  Ala.  424;  Ross  v.  State,  62 
Ala.  224«  What  the  witness  said  ''  about  the  first  difficulty '' 
emhraced  not  only  the  fact  of  such  difficulty,  but  threats 
therein  made  by  the  defendant  against  the  deceased.  The 
objection  went  to  the  whole  evidence,  and,  if  allowed,  would 
have  excluded  this  dearly  competent  testimony,  as  well  as 
that  which  gave  the  particulars  of  the  former  difficulty.  Un- 
der our  uniform  rulings,  it  was  properly  overruled  on  this 
ground,  if  not  on  the  first  consideration  adverted  to:'  Lawrence 
T.  StaUf  84  Ala.  424;  Latoe  v.  State^  88  Ala.  8;  Badders  v. 
Davis^  88  Ala.  867;  Coleman  t.  State^  87  Ala.  14;  Marks  v. 
Aole,  87  Ala.  99. 

The  only  other  exception  reserved  is  thus  presented  by  the 
bin  of  exceptions;  ^  The  defendant  asked  that  the  following 
•pedal  charges,  in  writing,  be  given  to  the  jury,  and  the  eourt 
refused  the  same,  to  which  refusal  the  defendant  duly  ex- 
oepted.**  This  is  manifestly  the  reservation  of  but  one  gen- 
eral exception  to  the  refusal  of  the  court  to  give  several  charges, 
— five  in  number,— -and  will  not  avail  the  appellant,  unless 
•aoh  one  of  the  instructions  so  requested  asserts  a  eorrect 
proposition  of  law:  Bedwell  v.  Bedwell^  77  Ala.  587;  East  Ten- 
nessee etc.  R.  R.  Co.  V.  Cary^  81  Ala.  159;  Ins.  Co.  v.  Moogy  81 
Ala.  885;  Stevenson  v.  Afoody,  83  Ala.  418;  Black  v.  Ptatt  etc. 
Co.,  86  Ala.  504 

The  first  of  these  charges  is  in  the  following  language:  ^  If 
the  jury  are  satisfied  from  the  evidence  that  defendant  acted 
in  self-defense,  then  the  burden  of  proof  is  upon  the  state  to 
ehow  to  a  moral  certainty,  and  to  the  exclusion  of  any  reason- 
able doubt,  both  the  fact  that  the  defendant  brought  on  the 
difficulty,  and  to  a  moral  certainty,  and  beyond  all  reasonable 
doubt,  that  retreat  would  have  been  safe;  and  if  the  jury  have 
a  reasonable  doubt  upon  these  two  last  propositions,  or  either 
of  them,  then  defendant  was  not  guilty,  and  they  must  ac- 
quit^ This  instruction  is  self-contradictory  and  confusing, 
in  that  it  assumes  that  self-defense  may  be  made  out  without 
proof  that  no  safe  retreat  was  open  to  defendant;  and  it  is 
affirmatively  bad  in  casting  upon  the  prosecution  the  burden 
of  proving  that  the  defendant  could  have  safely  retreated. 
This  is  not  the  law.    To  the  substantiation  of  the  plea  of  self 
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defense,  It  is  upon  tbe  defendant  to  negative  a  reasonable  and 
safe  avenue  of  escape  from  the  danger  which  threatens  him« 
Such  proof  is  an  essential  element  of  the  right  to  take  life, 
that  life  may  be  preserved:  Cleveland  v.  State,  86  Ala.  1; 
Oibsan  v.  8taU,  89  Ala.  121. 

It  is  unnecessary  to  determine  whether  the  remaining 
charges  embraced  in  this  general  exception  are  good  or  bad, 
abstractly  considered.  Whether  they  were  sound  or  not,  the 
result  of  this  appeal  must  be  the  same.  We  may  say,  how* 
ever,  that  at  least  three  of  the  remaining  four  requests  were 
faulty. 

Affirmed* 

Oamniia  Law— Homums— Bvidehob— Rb  GsBTA^Aete  ftodds^ 
kntlioni  of  ihm  MeoMd,  mada  Jait  bof  or«  the  orimo,  tending  to  explain  the 
prinoipel  aot^  may  be  admitted  aa  a  part  ol  the  rci  geata:  HanUUom  v.  fiSW< 
S6Ind.0O;  10  Am.  Repu  S2;  and  note;  PeopUY.  Fernom  35  GkL  49;  95  Am. 
Deo.  49»  and  extended  note;  Siaie  r.  JBlvhB^  101  Mo.  9i3;  Clevdmd  r.  Atf- 
weO,  76  Iowa,  456;  Sectmt  r.  State,  64  Ala.  410;  8mlA  ▼.  State,  88  Ala.  7lL 

OuMDrAi  Law — BnDiNcni  — Thbsatb  ov  Aootobd.  —  Evideaoe  of  threata 
made  1^  the  aoonied  against  the  deoeaaed  are  admimible  in  oTidenoe:  Cfteof- 
kam  T.  SkUe,  67  Miaa.  885;  19  Am.  St.  Rep.  810,  and  note;  Peopte  ▼.  Brown, 
76  CaL  578;  Slate  t.  ffarrod,  102  Mo.  590;  State  r.  Otahn,  97  Mo.  679;  Babeotk 
T.  People,  18  CoL  515;  OkvOmd  ▼.  State,  86  Ala.  1;  OrMe  r.  State,  86  Ak. 
618|  Orf/tm  r.  State,  90  Aim.  SM. 

OamniAL  Law— HomcPMi— SsuMwnnwai^BpBPKir  or  Froof.— The 
burden  of  proof  ia  on  the  defendant  to  ahow  a  neoeiaity  on  hie  part  to  take 
life  in  aelf-defenae:  (Hbeom  r.  State,  89  .Ala.  121;  18  Am.  St.  Bep.  96^  and 
Mtoi  Haichard  t.  State,  79  Wia^  857»  aa  to  abortion  to  aare  mother'a  life. 
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OtamAL  Law  — Labohit  of  Lost  Pbopxbtt.  —  Where  diildren  have 
fonnd  loot  property,  and,  with  no  intent  to  ateal  it^  hare  deliTored  it  to 
their  father,  who  took  it,  knowing  that  it  waa  loat  proper^,  and  witk 
the  feloniooa  intent  to  appropriate  it  to  hia  own  nae,  he  ia  gniltjr  of 
larceny.  Li  aooh  case,  whether  or  not  the  father  ia  gnilty  of  laroeny 
mnat  be  determined  by  the  same  principles  which  goTem  in  the  oaee  of 
the  aotoal  finder. 

OtamAL  Law  —  Laroint  op  Lost  Ooobs.  —  Lost  gooda  are  the  anbjeoft 
ef  larceny,  and  the  place  where  foand  ii  immateriaL  Tbe  owner  ia  not 
diTested  <tf  the  right  of  property  by  its  loee  at  any  plaoe^  and  ham,  oon- 
atrnotiTely,  the  right  to  its  possession. 

OmmrAL  Law  — Laboxnt  op  Loer  PBOPxarr  — IifmiT.  —  la  order  to 
atamp  the  eondnot  of  the  finder  of  loot  ehatteb  with  laroenooa  diarao* 
tar,  the  intent  to  cooTert  them  absolutely  to  his  own  nee  most  oo-exisi 
witfi  the  act  of  finding.    If  snch  intent  does  net  exist  at  the  time  ef 
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Ifaiding,  a  ralMeqnent  ooncealment  or  £miidiil«it  approprfatioa  does  boI 
eonstitnte  larceny. 
Cbiminal  Law  —  Laboknt  of  Lost  Pbopkbtt — Ihtist.  —  TIm  wiatonet 
of  a  criminal  intent  to  eommit  larceny  by  the  finder  of  loat  property  is 
aacertained  by  a  carefal  examination  of  the  facta  and  dronmatanoea 
preoediDf^  attending,  and  following  the  finding;  and  In  order  to  aaceg 
tain  the  original  intent*  inqniriee  may  be  made  aa  to  tha  maonar  la 
which  the  finder  condncted  himself  with  tha  proper^*  and  hia  aodstfaif 
means  of  knowing  or  of  ascertaining  the  owner. 

ClXMINAL    LaW  —  LaKGBHT    OF    L08T    OOODS  —  IHTUIT  —  DUTT    TO    Bl^ 

moRB.  —  Although  the  appropriation  d  loat  gooda  to  hia  own  vaa  by 
the  finder  is  not  larceny,  when  thera  are  no  indUa  indicating  tha 
owner,  and  the  finder  really  belicTcs  h«  cannot  ba  foond,  yat  if  al  tha 
time  of  the  taking  he  knew  the  owner,  or  had  reasonable  gronnda  for 
beliering  he  conld  be  disooTcred,  it  was  hia  dnty  to  hold  and  ^eatora  the 
goods  to  the  owner.  If,  instead  of  so  doing,  he  appropriatea  them  ta 
his  own  nse,  ezdnding  the  dominion  of  the  owner,  it  is  laroeny.  Bea- 
aonable  belief  that  the  owner  can  be  fonnd  may  reanlt  from  preriona 
knowledge,  or  from  attending  facts,  or  from  fscta  learned  at  tha  tloM 
of  the  finding,  or  from  any  marks  or  indida  on  tha  gooda  fomiahiaf 
immediate  means  of  ascertaining  the  owner. 

Criminal  Law  —  Larosht  of  Lost  Goods  —  Iktxvt.  —  Where  tha  flndar 
of  loat  goods  has  a  criminal  intent  to  oonTort  them  to  Ms  own  vaa  al 
the  time  of  the  finding,  and  afterwards  doaa  so  conTcrt  them  in  poran* 
ance  of  snoh  intent,  an  idle  effort  made  in  the  moan  time  for  tha  ca- 
tanaible  pnrpoae  of  finding  tha  owner  does  not  pnrge  the  taking  of  ita 
eriminality. 

GSRUcnfAL  Law  —  LABonnr  ov  Lon  Goods. — Tha  finder  af  a  loat  poekal* 
book  containing  money  and  papera,  tha  latter  fnmiahing  laaaooibla 
means  of  discovering  the  owner,  ia  nnder  obligation  to  vaa  dva  diligaaca 
to  discoTcr  him,  and  hia  failure  to  do  so^  and  aabaeqnant  approprlalioa 
of  the  property  to  hia  own  vse^  ia  larceny. 

John  H.  Disquej  for  the  appellant. 

William  L.  Martin^  oUamejf^eMral^  for  the  state. 

Clopton,  J.  The  charge  to  the  refusal  of  which  the  first 
exception  is  taken  asserts  the  naked  propositioQ  that  if  the 
money  for  the  larceny  of  which  defendant  ia  indicted  was 
fonnd  by  his  children  and  delivered  to  him,  he  cannot  be 
guilty  of  larceny,  whatever  may  have  been  his  intent  at  the 
time  of  taking  the  money.  Finding  it,  and  its  delivery  to  the 
defendant  by  the  finder,  did  not  deprive  the  money,  aa  ta 
the  owner,  of  the  character  or  itatua  of  lost  proper^;  the  own> 
ership  remained  in  him,  drawing  to  it,  constructively,  the 
right  of  possession.  When  defendant  took  the  money  firom 
his  children,  he  knew  it  bad  been  lost,  and  took  it  as  such. 
It  ia  manifest  the  children  had  no  felonious  intent,  and  prop» 
erly  delivered  the  money  to  their  father  for  his  dispoeitioiu 
By  receiving  it  firom  his  children,  knowing  it  was  lost,  de> 


€58  Allen  v.  State.  [Alabama, 

AndaDt  assumed,  in  legal  contemplation^  by  voluntary  snb* 
stitution,  as  to  the  money  and  the  owner,  the  relation  occupied 
by  the  finderB,  placing  himself  in  their  stead.  Otherwiae  a 
person  knowingly  receiving  lost  property  from  the  finder,  who 
had  no  intent  to  steal,  with  the  felonious  intent  to  approi»iate 
it  to  his  own  use,  escapes  punishment  In  such  case,  whether 
or  not  the  person  taking  the  money  is  guilty  of  larceny  must 
be  determined  on  the  same  principles  which  govern  in  tfie  easi 
of  the  actual  finder. 

These  principles  have  been  so  thoroughly  and  elaborately 
discussed  in  Origg$  v.  State,  68  Ala.  425,  29  Am.  Rep.  768; 
which  is  in  accord  with  the  great  weight  of  authority,  that  it 
will  suffice  to  state  them  substantially  in  the  language  of  tlie 
opinion,  without  elucidating  or  fortifying  them  by  other  aigit- 
ment.  The  following  propositions  are  clearly  established:  1. 
Lost  goods  are  the  subject  of  larceny,  and  the  place  where  found 
is  immaterial.  The  owner  is  not  divested  of  the  right  of  prop* 
erty  by  the  loss  at  any  place,  and  has,  constructively,  the  right 
of  possession;  2.  In  order  to  stamp  the  conduct  of  the  finder 
with  larcenous  character,  the  intent  to  convert  them  abso* 
lutely  to  his  own  use  must  co-exist  with  the  act  of  finding. 
If  such  intent  does  not  exist  at  the  time  of  the  finding,  a  sub- 
sequent concealment  or  fraudulent  appropriation  does  not 
constitute  larceny;  8.  The  existence  of  the  criminal  intent 
may  be  ascertained,  like  the  intent  with  which  any  other  act 
is  done,  by  a  careful  examination  of  the  facts  and  circum* 
stances  preceding,  attending,  and  following  the  finding.  In 
order  to  ascertain  the  original  intent,  inquiries  may  be  made 
as  to  the  manner  in  which  the  finder  conducted  himself  with 
ihe  goods,  and  his  present  means  of  knowing  or  ascertaining 
4he  owner;  4.  Though  the  taking  is  not  larceny,  when  there 
are  no  indicia  indicating  the  owner,  and  the  finder  really 
believes  he  cannot  be  found,  yet  if  at  the  time  of  the  taking 
he  knew  the  owner,  or  had  reasonable  grounds  for  believing 
he  could  be  discovered,  it  is  his  legal  and  moral  duty  to  hold 
and  restore  the  goods  to  the  rightful  owner;  and  if^  under 
such  circumstances,  he  absolutely  appropriates  them  to  his 
own  use,  excluding  the  dominion  of  the  owner,  it  is  larceny* 
Reasonable  belief  that  the  owner  can  be  found  may  resnlt 
from  previous  knowledge,  or  from  the  attending  facts  andd^ 
cumstances,  or  from  facts  he  learns  at  the.time  of  the  findingp 
or  from  any  marks  or  indicia  on  the  goods  furnishing  imme* 
diate  mt;ans  of  ascertaining  the  owner. 
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It  follows  from  the  foregoing  principlet  tliaty  to  anthorixe 
the  conviction  of  defendant,  the  evidence  shonld  show  the  ex- 
iBtence  of  the  criminal  intent  at  the  time  his  children  handed 
him  the  money.  As  the  record  does  not  show  to  the  contrarji 
we  must  presume  that  the  court  instructed  the  jury  in  accord- 
ance with  these  principles. 

The  second  exception  relates  to  the  refusal  to  charge  to  the 
effect  that  if  defendant  took  the  money  to  the  house  of  Kit 
Harper,  a  neighbor,  for  the  purpose  of  finding  out  the  owner, 
and  afterwards  converted  it  to  his  own  use,  no  matter  with 
what  intent,  he  cannot  be  convicted.  Carrying  the  money  to 
Harper's  house,  and  all  then  and  there  done  and  said,  may 
be  properly  considered  in  ascertaining  the  intent  with  which 
he  took  the  money  from  the  children.  If  at  that  time  he  had 
the  criminal  intent,  and  afterwards  converted  it  to  his  own 
use  in  pursuance  of  such  original  intent,  merely  taking  the 
money  to  Harper's  bouse  in  the  mean  time,  for  the  ostensible 
purpose  of  finding  out  the  owner,  does  not  purge  the  taking  of 
criminality.  The  charge  was  calculated  to  direct  the  minds 
of  the  jury  to  other  considerations  than  the  original  intent, 
and  thereby  to  mislead  them. 

The  third  and  last  exception  goes  to  the  reftisal  of  the  court 
to  instruct  the  jury  that  defendant  ^  was  not  bound  to  find 
out  the  owner,  even  if  by  diligence  he  could  do  so,  if  there 
were  no  marks,  signs,  or  circumstances,  understood  by  him, 
on  the  money,  to  enable  him  to  discover  the  owner."  The 
money  was  in  a  pocket-book,  which  contained  other  papers, 
and  which  was  accidentally  dropped  from  the  pocket  of  an 
overcoat,  while  the  owner,  Anthony  B.  Green,  Jr.,  was  riding 
along  the  road,  who,  just  before  reaching  home,  met  defend- 
ant's  children.  In  the  pocket-book  were  two  promissory  notes 
on  T.  B.  Scott.  By  the  charge,  the  jury  would  have  under- 
stood that  they  could  not  find  the  existence  of  the  criminal 
intent  at  the  time  of  taking,  unless  there  were  marks  or  signs 
on  the  money  which  enabled  the  defendant  to  find  out  the 
owner.  It  restricts  the  immediate  means  of  ascertaining 
the  owner  within  too  narrow  limits.  Conceding  there  were 
no  signs  or  marks  on  the  money,  if  there  was  any  mark  or 
writing  on  any  of  the  papers  in  the  pocket-book  which  rea* 
sonably  furnished  the  immediate  means  of  discovering  the 
owner,  this  is  sufficient.  From  the  fact  that,  in  the  inter- 
view at  Harper's  house,  defendant's  wife,  who  could  read, 
called  over  all  the  names  of  the  Greens,  and  that  one  of  the 
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notes  on  T.  B.  Boott  was  read  and  examined,  the  jury  may 
hare  inlemd  that  there  was  something  on  some  of  the  papers 
which  indicated  that  the  owner  was  named  Green. 

We  discofwr  no  error  in  the  record. 

Affirmed*  ^^^^^ 

LABOiarT  or  Loer  PBoraarr.  —  At  to  what  oonttitatM  Um  erime  of  lai^ 
•ony  M  eommittad  by  the  finder  of  lost  property,  aee  note  to  Reed  ▼•  fiM< 
S4  Am.  Bepb  734, 736;  Oomnumwealtk  r.  TUtu,  116Mms.42;  17  Am.8i.Bopw 
188^  and  note  140,  141;  noto  to  SiaU  r.  Homesp  67  Am.  Deo.  283,  284;  Bobm- 
mm  T.  Siaie^  11  Tex.  Appi  403;  40  Am.  Rep.  790;  JBuni  v.  Chmmonwecdtk,  13 
Gntl»  767;  70  Anv  Doa  443.  To  oonatitate  the  orime  of  larbeny  by  a  finder 
of  loot  property,  he  mnit  haTO  known  who  wm  the  owner  at  the  time  ef 
findinit  or  most  haTO  been  in  poeaeaaion  of  aome  information  whieh  might 
raaaonably  enable  him  to  diacorer  the  owner,  and  he  moat  hare  impropriated 
the  property  with  intent  to  take  abadute  dominion  over  its  Bmrim  ▼• 
STYn^MMb 
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en  AhA%AUk,  fL] 

CtenttAK  Law -- iMBonnr-*  SurnoziMor  Of  InmnxnT.-- An  **  atl^^ 
impUta  both  an  intent  and  an  aotnal  effort  to  oonanmmate  the  intent. 
Henoa  an  indictment  charging  an  *' attempt*  to  commit  larceny  it  aaf* 
fiflftanti  without  alleging  the  parttcnlar  acta  conatitnting  the  ''attempt* 

Ouiavi&  Law— JuDOMiHT  wrraoirr  Plia  u  Ritkr8blb  Bbsob.— 
Thifo  can  be  no  trial  on  the  merita  nor  a  conviction  in  a  criminal  caae 
mntil  the  accnaed  haa  pleaded  not  guilty,  or  thia  plea  haa  bean  entered 
lor  him  by  the  court.  If  the  record  faila  to  ahow  that  aoch  plan  haa 
bean  made  or  ontarad,  tho  Jndgment  will  ba  rareraed. 

Pefuh  and  Evam^  for  the  appellant 

IFftlliaiii  £»  Jfarf ifi|  aUamey-general^  for  the  state. 

CoLBMAHy  J.  The  record  presents  the  question  as  to  the 
sufficiency  of  the  indictment.  The  indictment  charges  that 
Andrew  Jackson  '^  did  attempt  to  feloniously  take  and  oarry 
away/'  etc.  Mr.  Wharton  seems  to  hold  that,  at  common 
law  or  in  the  absence  of  statutory  provision,  in  an  'Undict- 
ment  for  an  attempt  to  commit  a  crimOi  it  is  essential  to  aver 
that  the  defendant  did  some  act»  to  be  averred,  which,  directed 
by  a  particular  intent^  would  have  apparently  resulted,  in  the 
ordinary  course  of  things,  in  a  particular  crime":  Wharton's 
Crim.  Law,  sec.  192.  He  further  holds  that  it  is  in  the  power 
of  the  legislature  to  pass  statutes  declaring  a  particular  act 
to  be  indictable,  and  providing  that  it  shall  be  enough  to 
describe  such  act  in  the  statutory  terms.     When  this  is  done^ 
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it  if  proper  fiur  tbe  courts  to  hold  that  ^  an  indiotment  ehar- 
ging  that  the  defendant  did  attempt  to  feloniously  steal  from 
the  booae  of  A  B  is  good**:  1  Wharton's  Crim.  Law,  sec.  191. 

The  word  ** attempt"  is  among  the  adjudged  words,  and  in 
this  state  has  a  defined  legal  meaning.  '^An  attempt  implies 
more  than  an  intention  formed.  It  means  to  make  an  efforti 
or  endeavor,  or  an  attack  ":  Oray  ▼.  StaU^  63  Ala.  78.  An  '*  at- 
tempt" implies  an  intent,  and  an  actual  effort  to  consummate 
the  intent  or  purpose;  **to  try":  Bordeaux  v.  Davi$j  68  Ala. 
612;  Prinee  t.  8iaU,  86  Ala.  867;  Lewis  ▼.  SiaU,  85  Ala.  881. 
The  reason  assigned  by  Mr.  Wharton,  in  liis  excellent  work, 
why  an  indictment  is  defective  which  charges  merely  an  ^  at- 
tempt"  to  commit  an  offense,  without  an  averment  of  any  act, 
is,  that  *^  attempts  "  may  be  merely  ^  in  conception  or  in  prepa- 
ration," **  with  no  causal  connection  between  the  attempt  and 
the  crime";  that  it  is  a  term  ** peculiarly  indefinite,"  *^  with- 
out any  prescribed  meaning,"  ^and  covers  acts  some  of  which 
are  indictable  and  some  are  not,"  and  therefore  he  concludes 
all  mere  attempts  are  not  indictable:  1  Wharton's  Crim.  Law, 
sees.  190, 192.  If  Mr.  Wharton's  definition  is  correct,  his  con- 
clusions legitimately  follow;  but  if  *^ attempt"  implies  both 
an  intent  and  an  actual  effort  to  consummate  the  intent,  as 
held  in  this  state,  an  indictment  for  an  *'  attempt "  to  com- 
mit an  offense  is  not  indefinite,  and  does  not  charge  any  act 
not  penal.  The  reason  given  by  him  would  apply  with  equal 
force  in  cases  where  '' attempts"  were  made  indictable  by 
statute,  if,  as  is  generally  the  case,  the  statute. omits  to  legally 
define  what  acts  amount  to  an  *^  attempt."  The  principle 
upon  which  an  indictment  which  merely  charges  an  '*  at- 
tempt "  to  commit  an  offense  is  held  good  is,  that  the  word 
^'attempt"  has  a  legal  meaning, — is  an  adjudged  word, — and 
therefore,  when  a  person  is  indicted  for  an  *' attempt,"  he,  in 
law,  is  as  fully  advised  of  what  the  indictment  charges  as  if 
the  statute  had  defined  with  precision  the  acts  necessary  to 
constitute  an  ^  attempt" 

The  statutes  of  this  state  have  changed  the  common-law 
rules  of  criminal  pleading,  dispensing  with  many  averments 
which  were  regarded  as  indispensable,  reducing  indictments 
rather  to  a  statement  of  legal  conclusions  than  of  facts:  Drake 
V.  StaUy  60  Ala.  62.  The  code  (sec.  4366)  declares  the  forms 
given  in  the  code  are  sufficient  in  all  cases  in  which  they  are 
applicable;  in  other  cases,  forms  may  be  used  as  near  similar 
as  the  nature  of  the  case  and  the  rules  prescribed  in  this 
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ebapler  will  permll  *  The  indictment  must  state  the  (kcto 
oonstitnting  the  offense,  in  ordinary  and  ooncise  langaagei  in 
each  manner  as  to  enable  a  person  of  common  anderstandiny 
to  know  what  is  intended,''  etc.:  Code»  sec.  4868. 

We  ha?e  no  statatory  definition  of  an  "  assaolt"  An  in- 
dintment  fisr  a  simple  assault  is  good  which  merely  eharges 
that  A  B  assaulted  0  D.  At  common  law  it  would  have  been 
necessary  to  hare  ayerred  the  acts  done  constituting  the 
assault:  JBeosby  T.  Btaie^  18  Ala.  686;  Treder  t.  StaU^  IS  Ala. 
21;  Bcrdeai»  t.  Daeit,  68  Ala.  612.  Conspiracy  has  no  stat- 
utory  definition.  An  indictment  charging  that  A  B  and  C  I> 
conspired  together  to  unlawfully  do  an  act  in  itself  indictable^ 
describing  the  unlawful  act,  is  sufficient:  Crim.  Code,  269. 
Such  an  indictmenti  under  the  decisions  of  this  state,  is 
wholly  insufficient  as  a  common*law  indictment  for  a  con* 
spiracy:  MUm  T.  SiaUf  68  Ala.  88a  The  same  is  tme  as  to 
an  affray. 

In  firaming  indictments,  the  statute  authorises  the  use  of 
forms,  **  in  other  cases,  as  near  similar  as  the  nature  of  the 
ease  and  the  rules  prescribed  will  admif  An  indictment 
which  charges  an  ^attempt  to  feloniously  take  and  carry 
away  five  dollars,''  etc.,  sufficiently  states  the  UiCtB  to  enable 
a  person  of  common  understanding  to  know  that  he  is  charged 
with  having  had  a  felonious  intent  to  take  and  carry  away 
the  property,  and,  in  consummation  of  that  intent,  he  made 
an  actual  effort, — ^Hried"  to  consummate  the  felonious  intent. 
If  the  defendant  had  been  indicted  for  the  larceny  of  the 
money,  and  the  proof  bad  failed  to  show  the  larceny,  but  had 
shown  some  ^  effort "  or  ^  trial "  of  the  defendant  to  commit 
the  larceny,  he  might  have  been  convicted  of  the  attempt: 
Wolff.  State^  41  Ala.  412.  The  indictment  for  the  larceny 
includes  every  ^  active  effort "  or  *^  trial "  to  consummate  the 
larceny,  without  particularizing  them;  and  for  this  reason  the 
conviction  for  an  attempt  to  commit  the  offense  is  permissible 
under  an  indictment  charging  the  offense.  An  indictment 
which  charges  an  '^attempt"  to  commit  the  larceny  certainly 
gives  the  defendant  the  same  information  as  to  the  facts  of 
the  offense  for  which  he  is  put  on  trial  as  an  indictment  for 
the  offense  itself:  Lewis  v.  State^  85  Ala.  381;  State  v.  Hughee^ 
76  Mo.  823;  PeopU  v.  Bush,  4  Hill,  183.  We  hold  the  indict- 
ment  to  be  sufficient. 

We  find  an  error  in  the  record  which  compels  a  reversal 
upon  other  grounds.    The  record  fails  to  show  that  the  do* 
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fendant  pleaded  to  the  indictment,  at^  standing  mate,  the 
court  caused  the  plea  of  not  guilty  to  be  entered  for  him. 
The  judgment  entry,  after  the  demurrer  to  the  indictment 
was  overruled,  recites  that  thereuiSon  came  a  jury,  etc.,  who 
upon  their  oaths  do  say,  etc.  There  was  no  plea  entered  and 
no  issue  joined. 

There  can  be  no  trial  on  the  merits  in  a  criminal  ease  until 
the  defendant  has  pleaded  not  guilty,  or  this  plea  has  beei> 
entered  for  him  by  the  court:  Fisher  v.  Siate^  46  Ala.  728; 
Socoviich  V.  StaU,  46  Ala.  227;  Femande»  v.  State,  7  Ala.  511} 
1  Bishop's  Crim.  Proc,  sec.  468. 

Reversed  and  remanded.  ^^_^_^ 

CRiMurAL  Law— Attimpt  to  Commit  a  Cbims.  —  Aa  to  wbat  eoostW 
tot«8  the  orime  of  attempting  to  commit  a  orimc^  and  tlio  vaqniaitea  of  aa 
indictment  charging  anch  an  offenae^  aoe  tztendad  note  to  Pmipk  T.  JfonHH  20 
Am.  St.  Rep.  741-748. 

CanasAL  Law— Nbcmott  of  AamAiommiT  An  Fuu.— A  Judg- 
ment of  eonTiction  of  a  felony  will  bo  reToraed,  nnleas  the  reoord  ahowa  a 
plea  or  iaane,  notwithstanding  the  defendant  waa  personally  present  at  the 
trial:  BiU  ▼.  Stats,  1  Yoig.  TSi  U  Am.  Deo.  441|  Hc9km9  T.  Feopk,  S4  HL  S7» 
86  Am.  Rep.483L 
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Sailboam.  —  Tub  RiQumMnrr  tbat  av  Buoixbib  smau  Blow  a 
Whibtu  om  Bnro  a  Bill  before  roaohing  a  piiblle  road  or  ovoaiiBg  ia 
for  the  proteotion  of  persons  who^  being  al  a  eroasiog,  are  aboai  to  paaa 
acroas  the  track.  Hence  a  brakeman  injured  at  a  erossing  cannot  reoorer 
therefor  on  the  ground  that  the  failnra  to  blow  the  whiatla  or  ring  th» 
bell  left  him  without  warning  of  the  approach  of  the  train  to  the  orosa» 
ing,  and  thereby  caused  him  to  be  injured. 

FaA4?noK.  —  DxMiTBBxa  TO  A  Pabt  qv  a  Oomrr  will  aol  ba  antartained» 
nnleas  the  imperfect  part  ia  so  material  aa  that^  being  aliminatad,  it 
laoTea  the  count  without  a  valid  cause  of  action. 

DiBOoyBBT— No  Onb  cab  bb  Requibbd  to  CBnovATB  HiMBBur.— Henos^ 
even  in  civil  proceedings,  a  material  feet  cannot  ba  aUdtad  by  diacovery 
from  the  adverse  party,  if  by  discovering  it  ha  would  ba  axpoaed  to  a 
eriminal  prosecution  or  to  a  penal  recovery;  but  under  tha  ooda  of  Ala* 
bama  '*  the  party  ia  bound  to  answer  all  pertinent  interrogatoria%  unlssa 
by  the  anawer  he  aubjeots  himself  to  a  criminal  proaeoutioo." 

pBAcnoB.— A  Pabtt  is  bot  Ebtttlbd  to  hatb  Abswbbb  Suffbbsbbd^  if 
they  are  in  response  to  interrogatories  to  which  he  interpoeed  no  obJeo> 
tion,  and  to  which  he  propounded  cross-interrogatoriea. 

Railway  Corporation  mat  bb  Exousbd  loa  MAiNTADinro  a  Bbidob  ao* 
Low  A8  TO  Endangeb  ITS  Emplotebs,  if  the  irregularity  of  the- 
groand*a  surface  and  Uie  state  of  the  neighboring  improvements  were- 
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■Qch  that  the  bridge  oonld  oot  be  raised  withoat  too  great  ii 
to  Tehiclee  crossing  it,  without  great  and  serious  injury  to  noighborfaig 
bnd  proprietors,  or  without  too  great  an  oipenM  to  tiio 
Therefore  a  jury  should  oonsider  all  thoso  mattars  in 
whether  or  not  the  corporafion  was  negligent  in  maintaining  tlio  bH4|o 
so  low  as  it  did. 
Xtidbnoi  or  Prior  Iicjimin  Suttbrid  bt  Bravxmbi  from  Grmuw 
UNDKR  A  Low  Bridqr  u  admissible  to  aid  the  Jury  in  detamuning 
whether  the  railroad  corporation  maintaining  suofa  bridge  had,  thnagb 
its  officials,  notice  of  the  injuries  previously  dooe^  and  had  boon  gviUy 
of  negligence  in  thereafter  maintaining  the  bridge  at  the  i 

itlTLROADP  ARE  NOT    RkQUIRSD  TO  AdOPT  EtERT  ApPLIAMCX  whidi 

a  majority  of  the  well-regulated  roads  have  adc^ted.    Something 
be  accorded  to  diversity  of  jodgmenti  and  the  failure  to  adopt  a  par- 
ticular appliance  cannot  be  regarded  as  per  m  recklemnsM  or 
geiice,  though  the  majority  of  the  other  roads  have  adopted  it. 

Railroads.  •  The    Failurr  to   BIairtain   WHippiRa-snun  to 
brakemen  who  are  on  top  of  the  train  that  it  ia  about  to  pass 
bridge  so  low  as  to  imperil  their  lives  is  not  legal  nogligonoe^ 
such  straps  are  so  manifestly  aervioeahle  as  to  eommand  tho 
of  intelligent  railroad  men,  and  snoh  men  do  not  honeatly  diSar  ia  jndg* 
ment  as  to  their  utility. 

Cross-examination  of  a  Witness  shovlp  rot  rb  pRRMtrrRD  whsr  It 
Tends  to  Multiflt  the  Issues  so  as  to  embarrasst  if  not  to  miilsad, 
the  jury.  Hence  when  a  witness  has  testified  to  the  use  and  nsofnlaoas 
of  whipping-straps  as  cautionary  signals,  a  cross-examination  is  not 
proper  which  requires  the  witness  to  testify  to  the  rule  and  habit  ol 
railroads  in  many  states,  to  injuries  inflicted  by  overhead,  low  bridges^ 
to  roads  being  mulcted  in  damages  in  consequence  of  such  injurios,  and 
their  subsequently  adopting  whipping-straps. 

Evidence.  — A  Photograph  having  rrrn  Received  or  Bfidrhcb  wi^ 
out  any  testimony  as  to  its  correctness  or  of  the  point  of  view  from 
which  it  was  taken,  and  the  courts  not  being  able  to  agree  npoa  ita  ad- 
misiiibility,  "  hold  it  admissible  for  what  it  was  worth.** 

Railroads—  Low  Bridge —Contributort  Nbougsnoe.  —  If  a  brakoman 
is  reasonably  notified  of  a  low  bridge^  this  puts  him  on  the  lookout  and 
on  inquiry  and  observation,  and  if  he  fails  in  this  duty,  when  snch  ob- 
servation would  have  enabled  him  to  know  where  the  bridge  was  looatod^ 
he  is  guilty  of  contributory  negligence^  and  cannot  reoovor  if  injured  osi 
account  thereof. 

Railroad  is  Guilty  of  Neougbncb  in  Maintaining  ▲  Brioob  to  Lofw 
AS  TO  Imperil  the  Lives  of  its  £icplotees»  if  it  might  have  bean 
raised  above  the  danger  line  without  great  expense^  and  without  too 
great  inconvenience  and  injury  to  the  publie  or  ta  adjaoent  property- 
holders  affected  thereby. 

Railroads.  —  Failure  to  Put  up  Bulletin- boards  Am  Flaoabbb 
Warning  Emflotees  of  Danger  is  immaterial,  if  thoy  wore  sipfswilj 
warned  of  the  same  danger  by  some  other  moans. 

Action  to  recover  damages  for  personal  injuriei.  The  gen- 
eral charge,  together  with  exceptions  1  and  2,  mentioDed  in 
the  opinion,  was  as  follows:  ^'Should  the  jury  find  from  the 
"evidence  that  the  bridge  was  so  low  as  to  be  dangerous  to 
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brakemen  standiDg  on  the  top  of  freight-carSi  bnt  that  from 
the  nature  of  the  case  it  could  not  be  built  higher  without 
unreaaonable  inconvenience  to  the  public  or  onreaaonable  ex« 
pensee  to  the  company,  and  that  therefore  it  waa  not  negli- 
gence  on  the  part  of  the  defendant  to  build  the  bridge  at  the 
height  at  which  it  was  built,  yet  it  would  be  the  duty  of  the 
defendant  to  give,  or  cause  to  be  given,  to  its  employees  due 
notice  of  the  danger,  [No.  i]  and  to  VMJte  u$e  of  9ueh  meam 
<i$  prudent  penoru  engaged  in  (he  oame  or  Uke  bueinese  would 
employ;  and  if  (he  defendant  did  mot  give  eueh  notice  to  fdain^ 
tifff  or  eauee  the  eame  to  be  done^  thie  would  be  negligence  on  the 
part  of  the  defendanlf  and  plaintiff'would  be  entitled  to  re. 
cover,  if  he  suffered  injury  as  the  proximate  result  of  such 
negligence,  and  was  without  fiiult  on  his  part.  .  .  •  •  If  the 
jury  should  believe  from  the  evidence  that  the  bridge  was  so 
low  as  to  be  dangerous  to  brakemen  standing  on  the  top  of 
freight-cars,  but  that,  on  account  of  the  surroundings,  it  could 
not  be  built  higher  without  unreasonable  inconvenience  to  the 
public  or  unreasonable  expense  to  the  railroad,  and  the  de- 
fendant gave  plaintiff  due  notice  of  the  danger,  [iVb.  f  ]  the 
plaintiff  cannot  recover^  unleee  you  fnriher  find  thai  prudent 
persons  engaged  in  the  eame  or  a  like  bueineee^  under  the  eame 
or  like  eircumstanceSf  would  have  made  uee  of  whipping^irape 
or  other  devicee  to  notify  brakemen  of  danger,  in  which  evenl 
(hey  ehould  find  for  the  plaintiffs  if  they  further  find  that 
the  absence  of  whipping-straps  or  other  devices  proximately 
caused  the  injury,  without  fault  on  the  part  of  the  plain- 
tiff."  To  portions  of  this  charge  the  defendant  reserved  ex- 
oeptions,  as  follows:  ^The  defendant  excepted  specially  to 
the  following  portion  of  said  charge,*'  namely,  the  italicised 
words  marked  "  No.  1."  ^  Thereupon  the  court  stated  to  the 
to  the  jury,  orally,  that  they  should  consider  said  portion  of 
said  charge  as  if  the  word  *  ordinarily '  was  written  before 
the  word  *  employ.'  Thereupon  defendant  excepted  to  said 
portion  of  said  charge  given  with  said  qualification,  as  above 
stated.  The  defendant  also  excepted  to  the  following  portion 
of  said  charge,''  namely,  the  italicised  words  marked  '^  Na 
2  n  u  rp|j3  ^^|.|  Q^j^  stated  to  the  jury,  orally,  that  they 
should  consider  said  portion  of  said  charge  excepted  to  as  if 
the  word  *  ordinarily '  were  written  in  after  the  words  *  busi* 
ness  would ';  and  the  defendant  excepted  to  that  portion  of 
said  charge  given  with  said  qualification  and  instructions  aa 
above  stated." 

▲x.  Sk.  Bbp..  Vol.  XXIV.— » 


864  LouisviLLB  ETC.  B.  B.  Co.  V.  Hall.    [Alabamai 


■Qch  that  the  bridge  could  Dot  be  raised  without  too  great  inooni 
to  yehides  crossing  it,  without  great  and  serious  injury  to  nsighboriiig 
land  proprietors,  or  without  too  great  an  oipenM  to  the  cofporattsQ, 
Therefore  a  jury  should  ooosider  all  thest  matters  in  ilrtwiiwi^g 
whether  or  not  the  corporafion  was  negligent  in  maintaining  the  btyge 
so  low  as  it  did. 

Xtidbnoi  or  Prior  Iirjunin  Suttbrid  bt  Bravxmbi  wmom  Ommhjhi 
viTDBR  A  Low  Bridqr  ii  admissible  to  aid  the  jury  in  dotamuning 
whether  the  railroad  corporation  maintaining  suoh  bridge  had,  throngb 
its  officials,  notice  of  the  injuries  previously  dooe^  and  had  been  gnilty 
of  negligence  in  thereafter  maintaining  the  bridge  at  the  sanu 

Railroad?  arb  vot  Rkquirkd  to  Adopt  Etebt  Apfliakcb  whidi 
a  majority  of  the  well-regulated  roads  ha^e  adc^ted.    Something 
be  accorded  to  diversity  of  judgmenti  and  the  failure  to  adopt  a  par- 
ticalar  appliance  oannot  be  regarded  as  per  m  reoklesineM  or 
geuce,  though  the  majority  of  the  other  roads  have  adopted  it. 

Railroads.  ~  The    Failurr  to   MAiiiTAnr   WHiPPiNa-smAn  to 

brakemen  who  are  on  top  of  the  train  that  it  it  about  to  pass  nndor  a 
bridge  so  low  as  to  imperil  their  lives  is  not  legal  nogUgenea, 
such  straps  are  so  manifestly  serviceable  as  to  command  tho 
of  intelligent  railroad  men,  and  snoh  men  do  not  honestly  difhr  m  Jndg- 
ment  as  to  their  utility. 

CrOSS-EXAMINATIOK   of  a  WmiESS    should  hot  BB  PKRMtTTBD  WHBB   II 

Tends  to  Multiflt  the  Issubs  so  as  to  embarrass,  if  not  to  mislsad, 
the  jury.  Hence  when  a  witness  has  testified  to  the  nee  and  nssfnlnsss 
of  whipping-straps  as  cautionary  signals,  a  cross-examination  is  net 
proper  which  requires  the  witness  to  testify  to  the  rule  and  habit  ol 
railroads  in  many  states,  to  injuries  inflicted  by  overhead,  low  bridges^ 
to  roads  being  mulcted  in  damages  in  consequence  of  such  injurios,  and 
their  subsequently  adopting  whipping-straps. 

Evidence.  —  A  Photograph  having  rbbn  Rbcbitbd  or  Bfiobhcb  willi* 
out  any  testimony  as  to  its  correctness  or  of  the  point  of  view  from 
which  it  was  taken,  and  the  courts  not  being  able  to  agree  upon  ita  ad- 
missibility, '*  hold  it  admissible  for  what  it  was  worth.** 

Railroads— Low  Bridgb— Contributort  Nbougbmcb.  —  If  abrakoman 
is  reasonably  notified  of  a  low  bridge,  this  puts  him  on  the  lookout  and 
on  inquiry  and  observation,  and  if  he  fails  in  this  duty,  when  such  ob- 
servation would  have  enabled  him  to  know  where  the  bridge  was  located, 
he  id  guilty  of  contributory  negligence^  and  cannot  reoovsr  if  injorsd  en 
account  thereof. 

Railroad  is  Guiltt  of  Negligbncb  ih  MAnrTAiviNG  a  Bbioob  bo  Low 
AS  TO  Imperil  the  Lives  of  its  Explotees,  if  it  might  have  been 
raised  above  the  danger  line  without  great  expense^  and  withont  too 
great  inconvenience  and  injury  to  the  public  or  to  adjacent  property- 
holders  affected  thereby. 

Railroads.  —  Failure  to  Put  uf  BuLUETCf-BOARU  An  Plaoabbi 
Warning  Employees  of  Danger  is  immaterial,  if  they  were  aiprsssly 
warned  of  the  same  danger  by  some  other  means. 

Action  to  recover  damages  for  personal  injuries.  The  gen- 
eral charge,  together  with  exceptions  1  and  2,  mentioned  in 
the  opinion,  was  as  follows:  '*  Should  the  jury  find  from  the 
•evidence  tliat  the  bridge  was  so  low  as  to  be  dangerous  to 
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brakemen  standing  on  the  top  of  freight-carS|  but  that  from 
the  nature  of  the  case  it  could  not  be  built  higher  without 
onreasonable  inconvenience  to  the  public  or  unreasonable  ex- 
penses to  the  company,  and  that  therefore  it  was  not  negli- 
gence on  the  part  of  the  defendant  to  build  the  bridge  at  the 
height  at  which  it  was  built,  yet  it  would  be  the  duty  of  the 
defendant  to  give,  or  cause  to  be  given,  to  its  employees  due 
notice  of  the  danger,  [No.  1]  and  to  make  uie  of  9ueh  mean$ 
<i9  prudent  pereone  engaged  in  the  $ame  or  like  bueineee  would 
employ;  and  if  the  defendant  did  not  give  euch  notice  to  plain* 
tiff  J  or  eauee  the  eame  to  be  done^  this  would  be  negligence  on  the 
part  of  the  defendant^  and  plaintiff  would  be  entitled  to  re. 
cover,  if  he  suffered  injury  as  the  proximate  result  of  such 
negligence,  and  was  without  fault  on  his  part  •  ...  If  the 
jury  should  believe  from  the  evidence  that  the  bridge  was  so 
low  as  to  be  dangerous  to  brakemen  standing  on  the  top  of 
freight-cars,  but  that,  on  account  of  the  surroundings,  it  could 
not  be  built  higher  without  unreasonable  inconvenience  to  the 
public  or  unreasonable  expense  to  the  railroad,  and  the  de- 
fendant gave  plaintiff  due  notice  of  the  danger,  [No.  i]  the 
plaintiff  cannot  recover^  unleee  you  further  find  that  prudent 
pereone  engaged  in  the  eame  or  a  like  bueineee^  under  Ae  eawie 
or  like  cireumManceSf  would  have  made  uee  of  whipping^irape 
mr  other  devicee  to  notify  brakemen  of  danger^  in  whiA  event 
(hey  should  find  for  the  plaintiffs  if  they  further  find  that 
the  absence  of  whipping-straps  or  other  devices  proximately 
caused  the  injury,  without  fault  on  the  part  of  the  plain* 
tiff."  To  portions  of  this  charge  the  defendant  reserved  ex- 
ceptions, as  follows:  ^The  defendant  excepted  specially  to 
the  following  portion  of  said  charge,**  namely,  the  italicised 
words  marked  '^  No.  1."  **  Thereupon  the  court  stated  to  the 
to  the  jury,  orally,  that  they  should  consider  said  portion  of 
said  charge  as  if  the  word  *  ordinarily '  was  written  before 
the  word  *  employ.'  Thereupon  defendant  excepted  to  said 
portion  of  said  charge  given  with  said  qualification,  as  above 
stated.  The  defendant  also  excepted  to  the  following  portion 
of  said  charge,"  namely,  the  italicised  words  marked  ^  Na 
2."  **  The  court  then  stated  to  the  jury,  orally,  that  they 
should  consider  said  portion  of  said  charge  excepted  to  as  if 
the  word  *  ordinarily '  were  written  in  after  the  words  '  busi- 
ness would ';  and  the  defendant  excepted  to  that  portion  of 
said  charge  given  with  said  qualification  and  instruotions  em 

above  stated." 

▲m.  St.  rbp.,  You  XXIV.  ^tt 
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Oaylord  B.  Clarh  and  P.  B.  Clart^  for  the  appellank 

Oreg.  L.  and  H.  T.  Smithy  and  JZ.  Inge  Smithy  for  the  ap^ 
pellee. 

Stonb,  C.  J.  When  this  case  was  before  ns  at  »  former 
term  {Louisville  etc.  R.  R.  Co.  y.  HaJl,  87  Ala.  708;  18  Am. 
St.  Bep.  84)  we  ruled  on  demurrers  to  the  several  oounts 
of  the  complaint,  and  pointed  out  defects  in  each  of  them. 
The  imperfections  in  several  of  them  were  slight  When 
the  case  returned  to  the  city  court,  the  first,  sixth,  and 
ninth  counts  were  so  amended  as  to  conform  to  oar  views. 
Demurrers  were  interposed  to  the  amended  counts,  reassign- 
ing many  of  the  grounds  assigned  to  the  originals,  and  adding 
new  ones.  These  demurrers  were  overruled,  and  we  think 
rightly.  Bach  of  these  counts  as  amended  presents  a  fritna 
fade  cause  of  action  within  the  rules  of  pleading  which  pre- 
vail in  this  state.  Very  great  technicality  is  not  required 
with  us.    Certainty  to  a  common  intent  is  enough. 

The  plaintiff,  under  leave  of  the  court,  added  four  new 
counts  to  his  complaint.  These  were  severally  demurred  to, 
and  the  court  held  the  twelfth  and  thirteenth  counts  to  be  suf- 
ficient For  the  reasons  stated  above,  we  hold  each  of  these 
counts  good. 

Appellant's  criticism  of  count  18  does  not  take  in  Its 
whole  scope.  It  contains  this  averment:  ^But  defendant, 
after  it  obtained  the  management  and  control  of  said  rail- 
road, negligently  failed  to  maintain  such  whipping-straps,  or 
gallows  and  ropes,  or  other  devices,  although  they  were  an 
effective  and  proper  means  of  giving  warning  to  defendant's 
fireight-brakemen,  and  other  employees  upon  its  freight  trains, 
of  their  approach  to  said  bridge,  and  negligently  allowed  the 
same  to  rot  down,  or  be  removed,  and  negligently  failed  to 
provide  any  other  sufficient  means  of  informing  said  brake- 
men  of  their  approach  to  said  bridge,  although  it  knew  said 
bridge  was  of  a  height  to  be  dangerous  to  such  freight-brake- 
men,  unless  provided  with  whipping-straps,  gallows  and 
ropes,  or  some  other  similar  and  effective  device^  or  would 
have  known  thereof  by  the  exercise  of  reasonable  diligence.'* 
This  is  an  averment  that  whipping-straps,  if  maintained^ 
would  have  been  an  effective  and  proper  means  of  giving 
warning  of  the  approaching  peril,  and  that  neither  that  nor 
any  other  means  was  employed  for  that  purpose.  This,  at 
an  averment,  is  sufficient 
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To  coants  12  and  18,  the  defendant  pleaded,  among  other 
defenses,  that  the  injury  therein  complained  of  did  not  occur 
within  twelve  months  before  the  filing  of  said  additional 
counts.  This  plea  was  demurred  to,  the  ground  alleged  be- 
ing that  neither  of  them  presented  any  new  cause  of  action. 
This  demurrer  ought  to  have  been  sustained,  but  the  record 
fails  to  show  any  ruling  on  it. 

The  fifth  count  of  the  complaint  alleges  as  a  breach  of 
duty  by  the  defendant  the  failure  of  the  engineer  to  blow  the 
whistle  or  ring  the  bell  on  the  train,  as  by  section  1144  of  the 
oode  he  was  required  to  do,  ^  before  reaching  any  public  road 
crossing.*'  This  was  assigned  as  a  special  ground  of  demurrer; 
and  inasmuch  as  the  city  court  overruled  the  demurrer  to 
this  count,  it  must  have  held  this  ground  of  demurrer  insuffi- 
cient. On  the  former  hearing  of  this  case  {LouisviUe  etc^ 
JR.  B.  Co.  y.  Hall,  87  Ala.  708,  718;  18  Am.  St  Rep.  84> 
we  ruled  that  this  case  does  not  fall  within  the  provisions  of 
that  statutory  requirement.  We  said:  '^Its  [the  statute]  de- 
sign was  to  warn  and  protect  persons  who^  at  a  public  cross- 
ing, pass  across  and  directly  on  the  track,  and  who  would  be- 
in  danger  of  being  struck  and  run  over  by  an  approaching 
train."  It  is  contended  before  us  that  the  city  court  erred  in 
not  sustaining  the  demurrer  to  this  part  of  the  fifth  count 

It  is  a  general  rule  that  a  demurrer  to  a  part  of  a  count 
will  not  be  entertained,  unless  the  imperfect  part  is  so  mate- 
rial  as  that,  being  eliminated,  it  leaves  the  count  without  a 
valid  cause  of  action.  A  seeming  exception  is  recognized 
when  the  suit  is  on  a  penal  bond,  with  more  than  one  assign* 
ment  of  breach.  In  such  action  each  breach  is  treated  as  a 
separate  charge  or  count,  and  may  be  demurred  to  separately: 
ITayf  V.  AndenoUj  67  Ala.  874;  Copeland  y.  Cunningkamj  63 
Ala.  894;  Floumojf  y.  Lyon,  70  Ala.  808.  The  present  Suit 
does  not  fall  within  that  class.  The  clause  objected  to  is 
only  one  of  several  alleged  cumulative  acts  of  negligence^ 
and  if  it  be  stricken  out,  the  count  will  remain  amply  good* 
Security  against  the  possible  injurious  efibcts  a  defendant  may 
suffer  horn  snch  irrelevant  averment  must  be  sought  in  a 
proper  instruction  to  the  jury.  Demurrer  cannot  reach  It» 
Possibly  it  should  be  stricken  out  as  immaterial  and  impeiv 
tinent,  if  moved  for:  Columbus  etc.  Ry  Co,  v.  Bridges,  86  Ala. 
448;  11  Am.  St  Rep.  68.  We  find  no  error  in  the  rulings  on 
the  pleadings. 

The  plaintiff  propounded  to  defendant  interrogatories  ton 
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diaooyery,  as  provided  by  our  statute:  Code  1886,  sees.  2816 
si  seq.  Defeudant  objected  to  these  interrogatories,  and 
moved  to  suppress  thenii  and  also  the  answers  to  them.  The 
eoort  sustained  this  motion  in  part,  and  overruled  it  in  part 
The  ruling  of  the  court  in  permitting  any  of  the  testimony  so 
obtained  to  go  to  the  jury  is  assigned  as  error. 

It  is  certainly  the  rule,  in  our  system  of  jurisprudence,  that 
BO  one  can  be  required  to  criminate  himself.  The  general 
expression  is,  that  while  in  civil  proceedings  any  fact  material 
to  the  maintenance  or  defense  of  the  suit  may  be  elicited  from 
the  adversary  by  discovery,  yet  no  one  can  be  required  to  dis- 
cover any  fact  whicl^will  expose  him  to  a  criminal  proeecu* 
tion  or  to  a  penal  recovery:  2  Daniell*s  Chancery  Practice, 
1667;  2  Story's  Eq.  Jur.,  sees.  624  et  seq.,  676;  1  Pomeroy's  Eq. 
Jur.,  sees.  191, 194,  201;  2  Am.  &  Eng.  Ency.  of  Law,  201  et 
seq.  In  one  case  {Olynn  v.  iToiMton,  1  Keen,  820,  837)  Lord 
Langdale  said:  "A  bill  of  discovery  cannot  be  sustained  in  aid 
of  an  action  for  a  mere  personal  tort''  Other  authorities,  how- 
ever, extend  this  doctrine  further  than  Lord  Langdale*B  lan- 
guage would  seem  to  justify.  We  base  our  judgment  on  the 
language  of  our  statute  (Code,  sec.  2822),  which  declares  that, 
under  its  provisions,  ''the  party  is  bound  to  answer  all  perti- 
nent interrogatories,  unless  by  the  answer  he  subjects  himself 
to  a  criminal  prosecution."  There  is  nothing  in  this  assign- 
ment of  error. 

One  of  the  severely  contested  inquiries  in  the  oourt  below 
was,  whether  the  bridge  by  striking  against  which  the  plain- 
tiff was  injured  could  have  been  raised  higher  above  the 
track  without  too  great  inconvenience  to  vehicles  crossing  it, 
without  great  and  serious  injury  to  neighboring  land  proprie- 
tors affected  by  the  change,  or  without  too  great  expense  to 
the  railroad  corporation.  Many  witnesses  residing  in  or  near 
Greenville — the  bridge  was  at  Greenville  —  were  examined 
by  deposition  on  this  controverted  question,  and  gave  testi- 
mony pro  and  con.  The  testimony  was  taken  on  written 
interrogatories  served  and  crossed.  In  propounding  interro- 
gatories, plaintiff  inquired  if  there  were  not  streets  in  Green- 
ville, and  public  roads  near  by  leading  to  Greenville,  which 
had  steeper  grades  than  the  approach  to  the  bridge  would  be 
if  the  bridge  was  raised  two  feet  higher.  (If  raised  two  feet, 
the  bridge  would  probably  be  above  the  ordinary  danger 
line.)  No  objection  was  filed  to  the  interrogatories  calling 
for  this  information,  but  defendant  crossed  the  interrogatories 
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thus  propounded.  On  the  trial  below,  defendant  moved  to  sup- 
presB  the  answers  in  reference  to  other  streets  and  neighbor- 
ing roads*  The  answers  were  strictly  responsive  to  the  inter- 
rogatories. The  court  overruled  the  motion,  and  admitted  the 
testimony.  This  was  excepted  to,  and  is  assigned  as  error. 
We  need  not  decide  whether  this  testimony  was  legal,  if  ob- 
jected to  at  the  proper  time,  although  we  know  no  rule  that 
would  justify  its  introduction.  The  objection  came  too  late, 
and  was  rightly  overruled:  Toumsend  v.  Jeffries,  24  Ala.  829; 
WUkineon  v.  Moseley,  80  Ala.  662;  Walker  y.  Waller,  84  Ala. 
469. 

Plaintiff  received  his  injury  by  a  collision  with  the  low 
bridge  immediately  south  of  the  depot  at  Greenville.  He  wai 
brakeman  on  a  freight  train,  and  his  post  of  duty,  when  thft 
train  was  in  motion,  was  on  the  top  of  the  cars.  When  struck, 
he  was  walking  back  on  the  top  of  the  cars  to  bis  proper 
place  on  the  train*  He  was  making  bis  eighth  trip  over  the 
road,  having  passed  safely  seven  times  under  this  bridge,  but 
always  in  the  night-time.  It  was  night  when  he  was  injured, 
and  he  had  his  back  to  the  bridge.  Several  witnesses  testi- 
fied  that  they  had  informed  and  cautioned  him  in  regard  to 
the  low  bridges,  including  this  one  at  Greenville;  and  he  ad« 
mitted  in  bis  own  testimony  that  he  had  been  notified  of  the 
low  bridges,  but  could  not  say  whether  he  was  notified  of  the 
one  at  Greenville.  The  company  had  posted  notices  of  the  low 
bridges,  shown  on  its  bulletin-boards,  and  in  placards  hung, 
under  regulations,  in  the  cabooses  of  the  freight  trains.  Many 
exceptions  were  reserved  to  the  court's  rulings  excluding  te^ 
timony  of  the  contents  of  the  placards,  and  of  the  doty  of 
the  train-officers  to  keep  them  posted  in  the  cabooses.  There 
is  nothing  of  merit  in  these  exceptions;  and  if  there  were,  a 
copy  of  the  placard  was  put  in  evidence,  and  thus  supplied 
the  desired  proof  in  an  unexceptionable  shape.  The  proper  in* 
quiry  was,  not  what  duty  required  of  the  officers  of  the  train, 
but  to  what  extent  they  performed  that  duty.  It  is  neither  a 
defense  nor  a  condonation  of  an  act  of  negligence  that  duty 
—  commanded  duty  —  required  of  the  actor  that  he  should 
be  diligent.  Nor  was  it  material  to  inquire  the  meaning  of 
the  words  ''  Fort  Deposit  and  Greenville,"  found  in  the  pla- 
card. The  low  bridge  between  those  points,  and  notice  of  it, 
were  immaterial  inquiries  in  the  present  suit. 

The  witness  Porterfield  testified  to  general  notoriety  in 
Greenville  of  prior  injuries  suffered  by  brakemen  in  conse- 


870  LouisviLUS  BTc.  R.  K.  Co.  v.  Hall.    [Alabamai 

quence  of  the  low  bridge  there.  This  was  objected  to,  bat  tlie 
decision  of  the  question  was  withheld.  It  is  not  shown  that 
it  was  subsequently  called  to  the  attention  of  the  court.  Later 
in  the  trial,  positive  testimony  of  .those  prior  injuries  was 
given.  This  legalized  Porterfield's  testimony,  not  as  evidence 
that  those  injuries  had  been  inflicted,  but  as  testimony  to  be 
weighed  by  the  jury  in  determining  whether  the  railroad  com- 
pany, through  its  officials,  had  notice  of  the  injury  previously 
done.  This  testimony,  in  both  of  its  aspects,  was  material 
upon  a  single  inquiry,  namely,  whether  the  defendant  was 
guilty  of  negligence  in  maintaining  the  bridge  at  its  then  ele* 
vation.  But  in  this  inquiry  it  must  not  be  forgotten  that  if 
the  irregularity  of  the  ground's  surface,  and  the  state  of  the 
neighboring  improvements,  were  such  that  the  bridge  oould 
not  be  raised  without  too  great  inconvenience  to  vehicles 
crossing  it,  without  great  and  serious  injury  to  neighboring 
land  proprietors  affected  by  its  change,  or  without  too  great 
expense  to  the  railroad  corporation,  either  of  these  would  fur- 
nish an  excuse  for  not  raising  the  bridge.  Either  of  said 
categories  would  present  a  case  where  one  convenience  must 
yield  somewhat  to  the  conservation  of  another.  This  inquiry 
should  be  fairly  presented  to  the  jury,  and  carefully  considered 
by  them:  LouisvUU  etc.  R.  R.  Co.  v.  ffall,  87  Ala.  708;  18  Am. 
St  Rep.  84. 

Very  liberal  rules  should  prevail  as  to  the  legitimate  scope 
of  cross-examination.  Still,  boundaries  must  be  assigned  to 
it.  It  should  be  never  so  indulged  as  to  lead  to  a  multiplica- 
tion of  issues  having  no  direct  bearing  on  the  question  at  is- 
sue, and  whose  only  effect  will  be  to  draw  the  minds  of  the 
jury  from  the  main  questions  involved.  We  have  said  many 
times  that  railroads  are  not  required  to  adopt  every  appli- 
ance which  some  roads,  even  a  majority  of  the  well-regulated, 
have  incorporated  into  their  system  of  management.  Some- 
thing must  be  accorded  to  .diversity  of  judgment.  If  many 
well-regulated  railroads  abstain  from  adopting  a  particular 
appliance  which  other  roads,  even  a  majority,  consider  wise 
precautions  and  adopt,  such  abstention  cannot  be  pronounced 
per  $e  recklessness  or  negligence:  Louiavitte  eU.  R.  R.Co.  v. 
Attm,  78  Ala.  494;  Georgia  Pae.  Ry  Co.  y.  Propel,  88  Ala.  618; 
WiUon  V.  Louiivilie  etc.  R.  R.  Co.,  86  Ala.  269;  LotMviUe  etc 
R.  R.  Co.  y.  Hall,  87  Ala.  708,  719;  18  Am.  St  Rep.  84. 

What  we  have  said  above  has  reference  to  whipping- 
straps  as  useful  warning  signals,  so  elaborately  presented  in 
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the  record  before  us.  The  influence  that  device  should  exert 
as  a  factor  in  the  decision  of  this  case  is  not  alone  whether  it 
is  serviceable  in  giving  notice  of  danger  ahead.  The  testi* 
mony  on  this  question  is  very  widely  variant.  The  inquiry  is 
broarder  than  this.  Is  it  so  mahifestly  serviceable  as  to  com- 
mand the  consensus  of  intelligent  railroad  men  so  generally 
as  that  it  cannot  be  reasonably  igpiored  or  disregarded?  Or 
is  its  utility  disbelieved  and  disallowed  in  the  management 
of  many  well-governed  and  well-regulated  railroads?  If  this 
question  be  reasonably  debatable,  and  skilled  railroad  men 
honestly  differ  in  judgment  as  to  the  utility  of  this  or  any 
other  cautionary  appliance,  and  differ  to  such  extent  as  that 
many  well-regulated  railroads  abstain  fix>m  their  use,  then 
such  abstention  is  not  legal  negligence. 

We  recur  to  the  question  of  the  scope  of  legitimate  cross- 
examtpation.  Defendant  examined  by  deposition  many  rail* 
road  officials  scattered  over  many  states  of  the  Union  as  to 
the  use  and  usefulness  of  whipping-straps  as  cautionary  sig- 
nals. On  cross-examination,  plaintiff  inquired  as  to  the  rule 
and  habit  in  reference  to  such  warnings  practiced  by  some 
fifty  or  more  railroads  scattered  over  many  of  the  states  and 
in  Canada.  In  reference  to  some  of  these  roads  the  inquiry 
went  further,  and  called  for  the  disclosure  of  certain  injuries 
inflicted  by  overhead,  low  bridges,  —  whether  the  railroad  had 
been  mulcted  in  consequence  of  such  injuries,  and  whether 
they  had  not  subsequently  adopted  wbipping-straps  as  warn- 
ing signals.  These  cross-interrogatories  were  objected  to,  and 
a  motion  made  to  suppress  the  testimony  they  elicited.  All 
such  testimony  ought  to  have  been  excluded.  Its  tendency 
was  to  multiply  the  issues  almost  indefinitely,  and  to  greatly 
embarrass,  if  not  to  mislead,  the  jury  in  their  deliberations* 
In  overruling  the  motion  to  suppress  this  part  of  the  testimony 
the  city  court  erred. 

We  hold,  also,  that  the  city  court  erred  in  allowing  the  let- 
ters of  Metcalf,  of  the  attorneys,  and  of  the  answers  to  such 
letters,  to  be  put  in  evidence.  There  was  nothing  in  them 
which  should  legitimately  weaken  the  force  of  the  witnesses 
testifying,  and  they  could  not  be  competent  for  any  other  pur* 
pose.  If  they  had  any  influence,  it  was  to  prejudice  the  jury 
in  their  deliberations,  while  the  correspondence,  properly  in- 
terpreted  and  understood,  should  not,  in  any  respect,  influence 
the  verdict  of  the  jufy. 

A  photograph,  exhibit  P,  was  received  in  evidence  against 
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the  objection  and  exception  of  defendant.  That  photograpk 
was  material  evidence  only  on  the  postulate  that  it  fhrnlBhed 
some  aid  in  determining  the  grade  of  Milner  Street  at  the 
point  of  itB  eastern  approach  to  the  bridge.  The  photographer 
was  not  examined  as  a  witness,  and  there  is  no  positive  proof 
of  the  position  he  occupied  when  the  picture  was  taken.  Lane^ 
and  other  witnesses  familiar  with  the  locality,  state  it  is  not 
a  correct  representation  of  the  place,  and  some  of  them  say 
they  would  not  have  recognised  it  from  the  picture.  No  wit* 
ness  testified  that  it  was  a  correct  representation.  Is  it  not 
true  that  the  correctness  of  such  a  picture,  as  an  aid  in  deter- 
mining the  grade  of  the  street,  must  depend  largely  on  the 
position  and  elevation  of  the  camera  at  the  time  it  was  taken? 
Can  such  a  picture  give  a  correct  impression  of  grade,  if 
taken  longitudinally  with  the  street,  or  at  an  acute  an^ef 
To  be  at  all  reliable  on  the  inquiry  of  the  grade,  should  not 
the  camera  be  placed  at  s  right  angle  with  the  streetT  Bui 
the  court  is  not  agreed  on  the  question  of  its  admissibility^ 
and  we  therefore  hold  that  it  was  admissible  for  what  it  was 
worth. 

The  general  charge  to  the  jury  was  given  in  writing  at  the 
request  of  the  defendant.  The  first  and  second  exceptions  in- 
terposed to  it  by  defendant  were  to  certain  segregated  portions 
thereof,  which  the  reporter  will  embody  in  the  statement  of 
facts  as  Nos.  1  and  2.  The  court  thereupon  stated,  orally, 
that  he  inserted  the  word  ^*  ordinarily  **  in  certain  designated 
places  in  each  portion  of  the  charge  excepted  to.  The  altera- 
tion was  not  written.  The  defendant  excepted,  in  the  follow- 
ing  language:  **  And  the  defendant  excepted  to  that  portion 
of  said  charge  given  with  said  qualification  and  instructions 
as  above  stated."  It  is  contended  before  us  that  the  city  oourt 
erred  in  not  correcting  the  writing,  instead  of  making  the  cor* 
rectiou  orally.  If  this  objection  had  been  rested  on  the  ground 
that  the  correction  was  not  in  writing,  it  is  probable  we  would 
hold  it  well  taken.  It  was  due,  however,  to  the  trial  court, 
that  the  true  ground  of  objectien  should  be  stated.  If  that 
had  been  done,  there  is  little  if  any  doubt  that  the  manu- 
script would  have  been  then  and  there  corrected.  We  decline 
to  make  this  a  ground  of  reversal:  8  Brickell's  Digesti  80^  sees. 
83,  85. 

The  first  charge  given  at  the  instance  of  plaintiff  is  fkuHy, 
in  that  it  employs  the  word  "knowledge'"  in  sevenil  places, 
where  ^*  notice  "  meets  all  the  requirements  of  the  law.    If.  be- 
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fore  the  colliBiony  plaintiff  was  reasonably  notified  of  the  low 
bridge  at  Greenville,  this  ''  pot  him  on  the  lookoat  and  od 
inquiry  and  observation '';  and  if  he  failed  in  this  duty,  when 
its  observance  would  have  enabled  him  to  know  where  the 
bridge  was  located,  such  want  of  knowledge  was  his  own 
fault,  and  would  constitute  his  ignorance  contributory  negli* 
genoe:  LouimUe  etc.  ILR.  Co.  y.  HaU,  &7  Alti.  719, 720;  18  Am. 
St  Rep.  84;  Cleveland  Woolen  MiU$  v.  Siberi,  81  Ala.  140. 

Whether  or  not  there  was  any  testimony  which  authorised 
the  submission  to  the  jury  of  the  inquiry  of  exemplary,  pu» 
nitive,  or  vindictive  damages  was,  and  is,  as  we  have  stated 
above,  one  of  the  severely  oontested  questions  in  this  case. 
That  question  depends  on  another,  namely,  Was  it  practicable 
to  raise  the  bridge  above  the  danger  line  without  too  great 
inoonvenience  and  injury  to  the  public,  or  to  adjacent  prop-- 
erty-holders  affected  thereby,  and  also  without  too  great  ex- 
pense to  the  railroad  corporationT  Under  the  testimony,  the 
first  of  these  inquiries  is  the  one  of  chief  importance;  for 
under  all  the  testimony,  the  expense  of  erecting  a  new  and 
higher  bridge  was  too  insignificant  to  be  weighed  in  the  bal- 
ance against  the  peril  to  human  life.  Many  witnesses  gave 
testimony  for  and  against  the  practicability  of  elevating  the 
bridge,  having  reference  to  the  street  as  a  highway,  and  U> 
the  two  public  warehouses  which  lined  the  approach  to  the 
bridge.  We  feel  safe  to  say,  that,  on  the  question  of  practi- 
eability,  the  testimony  was  in  marked  and  palpable  conflict. 

If,  under  the  rules  of  practicability  stated  above,  the  bridge 
could  have  been  so  raised  as  to  allow  a  brakeman  on  the  top 
of  the  cars  in  use  to  pass  under  it  with  absolute  safety,  then 
to  fail  to  do  so  was  negligence,  and  subjected  the  railroad  com* 
pany  to  the  actual  damages  caused  by  the  failure,  unless  there 
was  proximate,  contributory  negligence.  Under  what  condi- 
tions will  the  negligence  become  so  increased  and  aggravated 
as  to  justify  the  imposition  of  greater  damages  by  way  of  pun- 
ishment than  compensation  for  the  actual  injury  sustained ^ 
On  this  question  the  court  stands  equally  divided,  two  of  the 
judges  holding  there  is  no  testimony  authorizing  the  jury  to 
find  that  degree  of  negligence  which  justifies  punitive  dam- 
ages, while  the  other  two  maintain  there  was  enough  testi-- 
mony  on  that  question  to  be  considered  by  the  jury.  The 
question  raised  by  the  charges,  whether  there  could  be  a  re- 
covery of  vindictive  damages  in  this  case,  is  not  decidedr 
Wilkinson  v.  Searcy,  76  Ala.  176. 
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BoUetin-boards  and  placards  are  sometimes  resorted  to  at 
methods  of  giving  notioe.  They  are  not  the  only  methods. 
If^  before  the  injury,  plaintiff  was  expressly  notified  of  the 
low  bridge  in  questioni  this  answered  all  the  parpose  a  bill- 
letin-board  or  placard  could  accomplish.  Charge  24,  asked  by 
defendant,  should  have  been  given. 

This  opinion  must  be  interpreted  in  connection  with  our 
former  ruling:  LouimUe  eie.  B.  JL  Oo.  Y.  HaU^  87  Ala.  70S- 
726;  13  Am.  St  Bep.  84. 

Beversed  and  remanded. 


KviDmoi— FoBMBt  Acamsnn.  — -Xfldfliios  of  lonMrdlpt  ia 
l>y  whioh  plaintifi  wm  injnradp  bronght  bone  to  ttio  knovladgo  of  doioad- 
•ont,  U  admissible,  as  tendiag  to  proro  that  tho  maohinwy  wm  ioooilloieBl^ 
4uid  that  defendant  did  not  exaroiao  rsoaonable  oare  in  oontimiing  its  vaoi 
M^ert  V.  Hudmn  I.  Ok,  150  liasi.  126;  16  Am.  81  Repw  176i 

RAnju>AM — Low  BridoSs — BaAKXHAX. — An  employee  of  a  railroad 

company  has  the  right  to  assame  that  it  has  oonstmcted  and  maintained  ifti 
bridges  in  such  a  manner  that  as  a  brakeman  vpon  its  trains  he  can  perfc 
ills  duties  with  safety,  and  that  if  there  is  any  sach  dan|{er  to  be 
tered  in  the  serrioe  as  a  low  bridge^  he  will  be  warned  of  it:  Ltmkmlk  cIbl 
i?V  Co.  ▼•  WHghi,  116  Ind.  878;  7  Am.  St  Bep.  432,  and  note. 

Railroad  Compamibs  arb  not  Rsquirbd  to  Provtdx  Such  AnuAaron 
as  will  insure  their  servants  from  injnry,  nor  to  adopt  the  very  best  and 
newest  contrivaoces  obtainable:  Aft/gerMn  ▼.  Jomu,  139  Pa.  8t  183;  23  Am 
dt  Rep.  174;  note  to  B<m  r.  Walker,  23  Am.  St  Rep.  166;  Oabfettam  etc 
Ity  Co,  ▼.  OarreU,  73  Tex.  262;  16  Am.  St  Rep.  781. 

Dbmurrxr,  whbm  Propsrlt  Dbnird.  —  A  demarrer  to  a  bill  for  want  of 
oquity,  if  general,  will  be  overraled»  if  there  is  any  grouad  of  eqnitable  re- 
lief stated  in  the  bill,  even  if  there  are  any  nam1>er  of  gronnds  of  speoial 
•demnrrer:  Bl  ModeUo  0,  Mfg.  Co.  ▼.  Oaio,  26  Fla.  886;  23  Am.  St  Rep.  037. 

WiTNXSSXs  —  PRiynjEGB.— A  witness  is  not  privileged  from  answering 
-questions  merely  becaose  by  doing  so  he  would  be  exposed  to  disgrace  and 
infamy;  it  is  neoessary  that  it  should  expose  him  to  the  danger  of  oonvietum 
4tnd  punishment:  People  v.  Sharp,  107  K.  Y.  427;  1  Am.  St  Rep.  851;  see 
note  to  FrkM  v.  Brugler,  21  Am.  Deo.  66-62;  Mahtmke  v.  Ckkmd,  76  Iowa. 
401;  Sharon  v.  Sharon,  79  Cal  683. 
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Hates  v.  Westcott, 

[91  Alabama,  148.] 

ChATTKL    MoRTaAGB    WirH    RkSBRVATION    of  POS8R.SSION    AND    POWRR    TO 

SsLL  —  CoNSTRUcrnoN. — A  mortgage  by  an  insolvent  debtor  of  the 
goods  and  fixtures  in  his  store,  reserving  the  possession  thereof  until  the 
maturity  of  the  debt,  with  resenred  power  of  sale  of  the  goods  ia  th« 
usual  oonrse  of  business,  but  with  no  reserved  power  of  sale  of  the  fix* 
teres^  is  void,  at  the  instanoe  of  his  creditors  as  to  the  goods,  but  ralid 
as  to  the  fixtures,  in  favor  of  the  mortgagee,  who  has  no  knowledge  or 
notice  of  the  mortgagor's  insolvency. 

ITVATTBL    MORTOAOB    WITH    RSSRRTATION    OP    PO88B88ION  ^  BVIDSNCB    OV 

Frauo  hi  Mobtgaoxx.  —  A  chattel  mortgage  reserving  the  use  of  the 
goods  to  the  mortgagor  until  the  maturity  of  the  debt  does  not  neces- 
sarily raise  an  implication  of  bad  faith  in  the  mortgagee,  or  establish 
•etoal  evil  intent  in  him.  To  impute  bad  faith  to  him,  whether  by  oon- 
■tmetion  merely  or  as  a  fact,  it  must  appear,  in  addition  to  the  bauetit 
reserved  on  the  face  of  the  instrument,  that  he  was  charged  with  inquiry 
iato  the  purposes  of  the  mortgage  by  a  knowledge  of  tfaa  iBortg^or's 
insolvency,  or  at  least  of  the  fact  that  he  was  indebted* 

WatU  and  Son^  for  the  appellant 

Semple  and  Ounter^  and  C.  P,  De  Yamperty  for  the  appellee. 

McClsllan,  J.  J.  B.  Williams,  being  engaged  in  the  re- 
tail drug  business  in  the  city  of  Montgomery,  and  indebted 
to  the  appellant,  executed  to  her  a  mortgage  covering  his 
stock  in  trade  and  the  furniture  and  fixtures  in  his  store.  As 
to  the  stock,  the  mortgage  contains  stipulations  for  the  mort- 
gagor's continued  possession,  and  power  of  disposition  in  the 
asual  course  of  business.  As  to  the  fixtures,  the  possession  is 
retained  till  the  maturity  of  the  secured  debt,  but  no  power  of 
■ale  is  reserved.  The  mortgagor,  at  the  time  of  the  transac- 
tion, owed  other  debts,  but  it  does  not  appear  that  the  mort- 
gagee knew  this;  he  was  insolvent,  but  it  is  admitted  that  the 
mortgagee  did  not  know  it.  The  mortgage  is  confessedly 
void  on  its  £aoe  as  to  the  stock  of  goods.  It  is  valid  as  to  the 
fixtures,  dissociated  from  the  stipulations  as  to  the  goods. 
The  sole  question  presented  by  this  record  is,  whether  the  fact 
that  the  mortgage  is  constructively  fraudulent  on  its  face  with 
respect  to  the  goods  avoids  it  in  ioto. 

The  anthorities  on  the  point  are  numerous,  and  in  irrecon- 
eilable  oonflict.  The  courts  of  last  resort  in  three  or  four 
states  have  held,  without  qualification,  that  the  infirmity  as 
to  ons  item  of  property  infects  and  vitiates  the  entire  grant: 
HyOop  y.  Clarke,  14  Johns.  464;  RtuseU  y.  Winne,  87  N.  Y. 
fiei;  97  Am.  Dea  756;  Burke  v.  Murphy,  27  Miss.  167;  Sow^ 
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merviUe  v.  J7orton,  4  Yerg.  541;  26  Am.  Dec.  242;  ClaJUn  t. 
Foley^  22  W.  Va.  434;  and  many  other  caaes  in  the  atatea  m» 
dicated.  On  the  other  hand,  it  has  been  ruled  by  the  ooorts 
of  final  jurisdiction  in  several  other  states,  by  intermediate 
federal  courts,  and  by  the  supreme  court  of  the  United  Statea^ 
that  such  a  conveyancei  in  the  absence,  as  is  the  case  here^ 
of  the  infection  of  actual  fraud,  is  bad  to  the  extent  only  of 
the  property  out  of  which  a  benefit  is  reserved  to,  or  a  tmat 
created  to  the  use  of,  the  grantor,  and  good  as  to  that  part  of 
its  subject-matter  with  respect  to  which  no  benefit  is  reserved 
and  not  trust  is  created:  State  y.  Tasker^  81  Mo.  446;  State  t. 
lyOenchj  81  Mo.  453;  Donnell  v.  Byem,  69  Mo.  468;  Garland 
V.  Rives^  4  Rand.  283,  809;  Henderson  v.  Hunton^  26  Orati. 
926;  Bamett  v.  Fergus,  51  111.  852;  In  re  Kahley,  2  Biss.  88S; 
In  re  Kirkbridge,  6  DilL  116;  UniUd  States  sr.  Bradley,  10  Pet 
348.  No  attempt  will  be  made  to  harmonise  these  variant 
adjudications.  It  may  be  well  to  remark,  however,  that  the 
conclusion  reached  in  not  a  few  of  the  oases  refemd  to  fini 
above  might  have  been  put  upon  and  justified  by  the  eziel- 
ence  of  actual  fraud  in  the  transaction,  but  the  opinions  do 
not  proceed  upon  that  theory.  This  is  notably  true  of  the 
West  Virginia  and  Mississippi  oases;  and  the  distinction  taken, 
in  the  cases  last  cited,  between  the  eflTect  of  fraud  in  fact  and 
fraud  in  law,  upon  conveyances  of  the  class  under  consider- 
ation, appears  to  have  been  recognised,  at  least  in  equity,  by 
Chancellor  Kent  in  some  of  the  earlier  New  York  eaaee; 
Sande  v.  Codwise,  4  Johns.  686,  646;  4  Am.  Deo.  806;  Boyd 
V.  Dufdaff  1  Johns.  Ch.  478;  and  to  have  been  so  understood 
by  Justice  Story  in  Bean  y.  Smith. 

Mr.  Jones,  in  his  work  on  chattel  mortgagee,  thus  presents 
these  divergent  doctrines:  ^  In  New  York,  and  one  or  two 
other  states,  a  mortgage  which  is  void  by  reason  of  containing 
provisions  allowing  the  mortgagor  to  sell  merchandise  cov* 
ered  by  it,  in  the  usual  course  of  trade,  is  void  as  to  every 
other  kind  of  property  embraced  in  it.  •  •  •  •  The  fraudulent 
and  unlawful  intent  of  the  parties  cannot  be  confined  to  a  part 
of  the  property,  but  vitiates  the  entire  instmment^  althoogb 
it  may  include  lands  or  other  property  as  to  whioh  it  would 
be  valid  if  it  could  be  regarded  as  a  mortgage  of  that  only, 
and  in  relation  to  which  there  was  a  bona  fide  intent  to  con* 
vey  it  as  a  security  for  an  honest  debt.  But,*'  proceeding 
now  to  state  the  doctrine  which  prevails  elsewhere,  '^  a  mort* 
gage  not  actually  fraudulent  may  be  valid  in  part  and  void 
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in  parL  Suoli  in  the  case  when  the  mortgage  secures  a  debt 
which  is  in  part  yalidi  and  in  part  void  for  usury.  And  so 
a  mortgage  obtained  under  inequitable  or  suspicious  circum- 
stances, but  not  with  a  fraudulent  intent,  may  be  set  aside  in 
part,  and  allowed  to  stand  as  a  security  for  what  is  due. 
Although  a  mortgage  be  inoperative  as  to  a  part  of  the  prop- 
erty described,  because  it  has  not  been  acquired,  it  is  not 
for  that  reason  invalid  in  respect  to  other  property  which  the 
mortgagor  owned  at  the  time  of  executing  the  mortgage.  A 
mortgage  covering  a  stock  of  goods  and  fixtures,  although 
iroid  as  to  the  stock,  by  reason  of  the  mortgagor's  right  to 
continue  in  possession  and  sell  them,  is  held  binding  upon 
the  fixtures,  as  to  which  the  power  of  sale  did  not  apply  ^i 
Jones  on  Chattel  Mortgages,  sees.  850,  361. 

Mr.  Bump  folly  recognizes  the  doctrine  which  obtains  in 
equity,  that  while  a  transaction  tainted  with  actual  fraud  is 
absolutely  void,  and  will  not  be  permitted  to  stand  for  the 
purposesof  indemnity  or  reimbursement,  yet,  where  the  trans* 
fer  is  fraudulent  in  law  only,  it  will  be  allowed  to  operate  as 
a  security  to  the  grantee  for  money  advanced  by  him  to  pay 
off  encumbrances,  or  to  pay  the  mortgagor's  debts,  and  the 
like:  Bump  on  Fraudulent  Conveyances,  613, 616.  And  this 
distinction  is  admitted,  even  with  respect  to  conveyances  of 
the  kind  under  consideration,  at  least  to  a  limited  extent,  with 
respect  to  which  the  author,  after  laying  down  the  general 
proposition,  that  '^  if  a  mortgage  is  made  with  intent  to  se* 
oare  a  part  of  the  property  to  the  mortgagee,  and  to  cover  the 
residue  for  the  use  of  the  debtor,  it  is  void  as  to  the  whole. 
To  render  an  instrument  valid,  it  must  be  given  in  good  faith, 
and  without  any  intent  to  hinder  or  delay  creditors.  This 
cannot  be  true  when  the  object,  as  to  a  part  of  the  property, 
is  to  defraud  creditors,"  etc.,  continues:  *^  When  fraud,  how- 
ever, is  impated  from  the  mere  omission  to  deliver  the  pos- 
session of  the  property  to  the  grantee,  the  transfer  will  be  good 
as  to  the  articles  which  are  delivered,  although  it  may  be  void 
as  to  the  residue  **:  Bump  oo  Fraudulent  Gooveyanoas,  486, 
487. 

The  decisions  of  this  court  on  the  matter  in  hand  aie  not 
such  as  to  stand  between  us  and  the  adoption  of  either  of  the 
views  above  set  forth.  Aside  from  dteto,  there  are  but  two 
cases  which  bear  upon  the  point,  and  the  tendencies  of  these 
are  in  opposite  directions,  if  we  are  to  construe  them  by  the 
language  of  the  opinions,  and  without  reference  to  the  partio* 
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ular  facts  of  the  cases.    One  is  the  case  of  TUhner  y.  WUwdl^ 
9  Ala.  805,  811,  in  which  Judge  Goldthwaite  uses  this  lan- 
guage: **  It  is  urged,  however,  if  the  conveyance  is  inoperative 
for  this  reason  [reservation  of  power  to  sell]  as  to  the  per- 
sonal estate,  it  should  notwithstanding  be  sustained  as  to  the 
real  estate,"  as  to  which  no  such  power  was  reserved^    **  The 
rule  in  this  respect  is,  that  a  deed  for  being  colorable  and 
fraudulent  as  to  part  is  void  as  to  the  whole  of  the  property 
conveyed  by  it    If  it  was  otherwise,  the  statute  would  be  but 
a  sorry  attempt  at  prevention,  and  the  fraudulent  debtor,  in 
many  cases,  would  attain  his  object''    The  considerations 
which  prevent  this  case  being  a  direct  authority  for  the  prop- 
osition announced  in  the  quotation  made  are,  that  it  rery 
clearly  appeared  in  the  evidence  that  the  deed  was  tainted 
with  an  actual  fraudulent  purpose,  participated  in  by  both 
parties.    The  expression  *'  for  this  reason,''  in  that  part  of  the 
opinion  set  out,  and  which  is  all  that  is  said  on  the  point  in 
hand,  has  reference  to  what  immediately  precedes.    Recur- 
ring to  that,  we  find  the  following:  **  It  is  only  necessary  to 
ascertain  if  the  admissions  of  the  answers  make  out  to  a  rea- 
sonable certainty  that  Tickner  (the  grantor)  was  in  failing 
circumstances,  or  rather,  on  the  eve  of  notorious  insolvency. 
This,  we  think,  abundantly  appears  from  the  whole  case.  •  •  •  . 
This  matter  is  charged  as  a  badge  of  fraud,  and  is  not  denied 
by  Day  (the  grantee),  nor  does  he  assert  his  ignorance  of  the 
fiact    We  must,  then,  conclude  that  the  mortgage  was  taken 
with  a  full  knowledge  of  all  the  attending  circumstances;  and 
there  being  no  evidence  or  even  allegation  to  the  contrary, 
we  consider  it  as  exhibiting  the  intention  to  provide  a  means 
for  Tickner  to  carry  on  his  business  unmolested  by  other  cred- 
itors."   It  appears,  therefore,  that  while  no  reference  is  made 
to  the  distinction  between  actual  and  constructive  fraud  as  a 
part  of  the  declaration  that  the  instrument  was  void  in  lolo« 
yet,  not  only  might  the  conclusion  reached  have  been  justified 
on  the  ground  that  the  transaction  was  infected  with  aotoal 
fraud,  but  the  reference  to  that  part  of  the  opinion  whieh 
afSrms  the  existence  of  actual  fraud  in  both  parties  strongly 
inclines  the  mind  to  the  inference  that  the  learned  judge 
predicated  his  announcement  on  the  existence  of  fraud  in 
fact  as  distinguished  from  fraud  in  law.    At  least,  it  cannot 
be  fairly  said  that  Tiehner  v.  Wiswall,  9  Ala.  805,  is  a  positirs 
and  binding  authority  against  the  validity  of  the  mortgage 
involved  in  the  case  at  bar. 


Nov.  1890.1  Hatbs  9.  Wbbtcott.  879 

The  otber  case  to  which  referoDce  has  been  made  Is  thai 
of  AnJkrmm  t.  Iloohj  9  Ala.  704^  in  the  same  volnme,  it  may 
be  noted,  as  that  oonsidered  aboYOi  and  decided  by  the  same 
judges.  There  it  was  held  nnequivocally  that  a  deed  nn- 
tainted  by  actual  fraud  may  be  void  in  part  and  good  in  part^ 
not  only  at  the  common  law,  but  by  statute  also.  In  view  of 
the  identity  of  the  personnel  of  the  court,  and  the  fact  that 
both  cases  were  decided  at  the  same  term,  Anderson  y.  Hoohs^ 
9  Ala.  704,  which  recognises  and  enforces  the  distinction  be- 
tween actual  and  constructiYe  fraud  on  a  question  similar  to 
that  under  considerationy  may  well  be  taken  arguendo  in  sup- 
port of  a  construction  of  TichMt  ▼.  TFistoaB,  9  Ala.  805,  which 
would  confine  its  effect  as  authority  to  cases  involving  actual 
fraud  on  the  part  of  the  grantee.  Nevertheless,  Anderson  v. 
Hoohs^  9  Ala.  704,  is  not  a  binding  authority  for  the  validity 
of  the  mortgage  here  as  to  the  fixtures,  any  more  than  Tiek^ 
ner  v.  WiswaU^  9  Ala.  805,  is  a  binding  authority  for  its  avoid- 
ance in  ioio.  The  cases  are  not  alike  in  their  facts.  Here 
two  items  of  property  are  involved,  and  one  grantee;  there  it 
was  one  item  of  property,  and  two  grantees.  Here  the  mort- 
gage is  bad  because  of  an  infirmity  affecting  only  one  piece 
of  property,  unless  by  relation;  there  the  mortgage  was  bad 
because  of  an  infirmity  affecting  only  one  grantee,  unless  by 
relation.  It  was  there  held  that,  unless  the  other  grantee 
actually,  and  not  by  mere  intendment  of  law,  participated  in 
the  fraudulent  intent  of  the  one  whose  debt  was  simulated,  the 
instrument  would  be  avoided  as  to  the  latter,  and  sustained 
as  to  the  former;  that  it  was  void  in  part  and  good  in  part 
There  are  authorities  which,  while  holding  to  this  doctrine, 
yet  repudiate  its  application  to  a  mortgage  containing  a  con- 
Btructively  fraudulent  stipulation  as  to  a  part  of  its  subject- 
matter:  See  Bump  on  Fraudulent  Conveyances,  487,  488. 
And  though  it  may  be  doubted  whether  the  discrimination  is 
a  sound  one,  we  shall  concede  it  to  be,  and  treat  Anderson  v. 
HooU^  9  Ala.  704,  as  well  as  Tkkner  v.  WxsiwaU,  9  Ala.  805,  as 
not  bring  decisive  of  the  point  now  under  review. 

There  are  other  cases  in  Alabama  which  apply  the  equita^ 
ble  doctrine  before  adverted  to,  for  the  reimbursement  or  in* 
demnity  of  a  constructively  fraudulent  grantee,  and  deny 
such  relief  to  grantees  who  have  committed  or  participated  in 
actual  fraud;  but  manifestly  those  cases  proceed  upon  prin- 
ciples which  cannot  obtain  in  a  court  of  law,  and  could  in  no 
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court  be  applied  to  tbe  fecta  of  thia  caae:  PoUer  ▼.  OracUt  58 
Ala.  803;  29  Am.  Rep.  748;  Gordim  ▼.  Tweedy,  71  Ala.  902. 

We  are  left,  therefore,  to  choose  between  the  two  doetrinee 
on  principle,  and  unfettered  by  adjudications  to  ccmstrain  as 
toward  either.  The  case  we  have  inTolyes  no  evil  intent  on 
the  part  of  the  grantee,  either  as  a  fact  proved  or  as  a  bet 
imputed.  The  law  is,  rathery  that  a  conyeyanoe  reaenring  a 
benefit  is  Toid  as  to  creditors,  irrespectiYe  of  the  intent  ot  tbe 
parties,  or  either  of  them,  than  that  the  fact  of  a  reaerYatioQ 
raises  an  imputation  of  evil  intent  in  both.  The  statotOi  as 
well  as  the  common  law,  seiaes  upon  the  £act  of  resenration  or 
declaration  of  trust  as  a  bads  for  avoidance,  wholly  without 
regard  to  the  grantor's  real  purpose,  and  without  regard  to  the 
grantee's  knowledge,  actual  or  constmctiYe,(tf  that  purpose  or 
participation  in  it  Hence  it  is,  we  think,  safe  to  aflSrm  that 
the  mere  ta/oi  of  a  reservation,  standing  alone,  raiaea  no  pie- 
sumption  of  bad  intent  in  a  grantee.  There  must  be  the  con- 
currence of  other  circumstancea.  A  grant  by  a  person  not 
indebted  to  others,  and  who  does  not  subsequentiy  become 
indebted  to  others  than  the  grantee,  is,  of  course,  TaUd  to  all 
intents  and  purposes,  notwithstanding  it  is  made  exclusively 
to  the  use  of  the  grantor.  So  a  grant  the  natural  efii»ct  of 
which  would  be  to  hinder  and  delay  creditors  is  entirely 
valid,  there  being  no  creditors.  It  follows  that  a  grant  to 
the  use  of  the  grantor,  or  reserving  a  benefit  to  him,  does  not 
necessarily  raise  an  implication  of  bad  taiih  in  the  accepting 
grantee,  much  less  go  to  establish  actual  evil  intent  in  him. 
To  impute  or  show  bad  faith  in  the  grantee,  whether  by  con- 
struction merely  or  as  a  fEict,  it  must  appear,  in  addition  to 
the  trust  created,  or  benefit  reserved  on  the  face  of  the  instni- 
ment,  that  the  grantee  was  charged  with  inquiry  into  the  por* 
poses  of  the  grant,  by  a  knowledge  of  the  grantor's  insolvency, 
or  at  least  of  the  fact  that  he  was  indebted.  Nothing  short 
of  this  will  suffice  to  impute  to  the  grantee  even  that  kind  of 
bad  intent  which  rests  on  legal  presumptions. 

On  these  principles,  Mrs.  Hayes,  the  appellant,  cannot  be 
charged  with  any  evil  purpose  whatever,  either  actual  or  oon- 
structive.  She  is  not  shown  to  have  known  of  other  debta. 
She  is  affirmatively  shown  not  to  have  known  of  the  mor^ 
gagor's  insolvency.  What  is  there,  therefore,  in  her  mind,  as 
a  fact  or  by  imputation,  to  make  her  a  partieepe  criminie 
with  Williams?  What  is  the  evil  thing  on  her  part  to  taint, 
like  the  trail  of  the  serpent,  this  transaction?    How  can  she 
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be  holden  to  a  covinous  intent  and  to  its  all-penrading  and 
▼itiating  consequenceB,  when  there  i»  not  only  no  diieot  evi- 
dence of  its  existence,  bat  also  no  evidenoe  of  any  fiuit  or  dr- 
oumstance  firom  which  the  law  would  presume  its  existence? 
She  cannot,  in  our  opinion,  be  so  holden.  All  the  eases  and 
all  the  texts,  whether  they  adhere  to  the  one  or  the  other  of 
the  doctrines  we  have  stated,  proceed  on  the  theory  that  a 
conveyance  of  this  sort  is  bad  throughout,  because  it  is 
tainted,  it  is  infected,  by  a  mental  condition  of  the  grantee 
which  imports  an  element  of  criminality  in  the  transaction. 
To  criminality,  actual  evil  intent  is  essential.  To  ^  taint  ^ 
and  to  ^  infect,''  as  those  words  are  employed,  involve,  of  n^ 
eessity,  the  idea  of  that  which  is  abstractly  bad,  and  in  point 
of  fact  offensive  to  the  moral  sense.  The  cardinal  differ- 
ence between  those  cases  which  hold  conveyances  which  are 
void  as  to  a  part  of  the  property  void  as  to  the  whole  under 
all  circumstances,  and  those  which  require  to  this  result  the 
existence  of  actual  fraud,  is,  that  the  former  presume  an  evil 
purpose,  a  criminal  design  in  the  grantee,  from  the  mere  fact 
of  accepting  a  deed  containing  a  reservation,  while  the  latter 
require  some  evidence  of  its  existence  as  a  matter  of  fact 
before  visiting  punishment  upon  the  grantee  for  entertain- 
ing it 

We  cannot  find  justification  for  the  position  first  stated. 
Support  is  sought  for  it  in  the  maxim  which  holds  that  all 
men  have  intended  the  probable  consequences  of  their  acts- 
This  is  begging  the  question.  It  is  an  unwarranted  assump- 
tion that  the  act  is  itself  evil,  which  it  is  not,  in  the  absence 
of  notice  of  indebtedness  or  insolvency  on  the  part  of  the 
grantor.  It  assumes,  also,  that  the  probable  consequence  of 
accepting  such  a  conveyance  is,  that  creditors  will  thereby  be 
hindered,  delayed,  and  defrauded,  when  in  truth  and  in  fact 
that  result  would  not  only  not  be  a  probable  consequence  of 
accepting  the  conveyance  from  a  solvent  man  who  owed  no 
debts,  but  would  be  an  impossible  consequence.  And  surely 
the  law  cannot,  and  does  not,  indulge  the  presumption  that 
every  man  who  conveys  to  his  own  use,  or  reserves  a  benefit 
ont  of  the  thing  conveyed,  is  insolvent,  or  even  indebted. 
The  presumption  of  an  evil  intent,  therefore,  in  a  grantee  who 
accepts  a  conveyance  of  property  in  which  a  benefit  is  re- 
served cannot  be  indulged,  in  the  absence  of  some  further  fact 
than  the  reservation  itself.  Without  such  evil  intent,  the 
whole  conveyance  cannot  be  said  to  be  tainted  and  infected; 
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tbe  grantee  cannot  be  put  in  the  category  cf  a  parUcep^ 
criminiM  with  the  grantor,  of  whoee  bad  pnrpoees  he  wae  not 
advised  or  even  put  on  inquiry.  Tbe  law,  taking  hold  of  the 
fact  of  the  reservation  in  such  cascBi  and  not  concerning  itself 
with  the  intent,  will  annul  it  as  to  the  property  to  which  it 
pertains,  when  the  rights  of  creditors  are  involved;  but  if  the 
conveyance  embraces  other  property  which  is  not  reeerved  to 
the  grantor,  but  goes  to  the  satisfaction  or  security  of  the  gran- 
tee's debt,  that  is  no  constructive  fraud  upon  other  creditors; 
they  have  nothing  to  complain  of  with  respect  to  that  property, 
since  its  disposition  does  not  hinder,  delay,  or  defeat  them  in 
any  legal  or  just  sense,  unless  that  disposition  was^  in  con- 
sonance and  in  the  effectuation  of  an  actual  or  necessarily 
imputed  evil  intent  which  taints  the  whole  transaction  with 
actual  fraud:  See  McGuire  r.  Shelby,  20  Ala.  456;  WuUm 
As8'n  Co.  V.  Stoddard,  88  Ala.  607. 

The  position  of  counsel,  that,  whatever  may  the  true  docx^ 
trine  at  common-law,  under  our  statute  a  conveyance  bad  as  to 
a  part  of  its  subject-matter  must  be  avoided  in  Mo,  is  union* 
able.  Anderson  v.  Hooka,  9  Ala.  704,  is  directly  in  peinl 
against  this  contention.  So,  also,  are  the  cases  of  StaU  t. 
Taeker,  81  Mo. -446,  SiaU  v.  lyOeneh,  81  Ma  463,  DonnM  ▼. 
Byem,  69  Mo.  468,  and  In  re  Kirhbridge,  6  Dill.  116^  which 
construe  a  statute  of  Missouri,  almost  identical  in  its  terms 
with  section  1730  of  the  code,  to  avoid,  not  the  instrument  by 
which  property  is  conveyed  to  the  grantor's  use,  but  the  alien- 
ation of  that  particular  property  as  evidenced  by  the  paper, 
the  writing  being  allowed  to  stand  as  a  muniment  of  titl« 
to  any  other  property  embraced  in  it  In  Andenon  ▼•  Hooke^ 
9  Ala.  704,  the  same  doctrine  is  elaborately  set  forth.  It  is 
there  held  that  our  former  statute  (Clay's  Digest^  254),  froon 
which  sections  1780  et  seq.  of  the  present  code  have  beea 
evolved  by  successive  codifications,  without  any  material 
change  in  the  meaning  of  the  original  act,  at  least  so  far  as 
the  point  under  consideration  is  concerned,  was  directed 
against  the  particular  alienation,  or  attempted  alienation, 
and  not  against  the  whole  instrument  containing  a  convey- 
ance of  property  which  was  oonstmctively  fraudulent;  and 
that  one  grant  evidenced  by  a  deed  or  mortgage  might  be  bad 
and  another  might  be  good.  The  rule  we  apprehend  to  be 
that  announced  by  Lord  Chief  Justice  Gibbs,  and  quoted  in 
that  case,  that  *'  there  is  no  difference  between  a  transaction 
void  at  common-law  and  void  by  statute.     If  an  act  be  pro- 
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hibited,  the  construction  to  be  put  on  a  deed  convejring  prop- 
erty illegally  is,  that  the  clause  which  so  conveys  is  Yoid, 
equally  whether  it  be  by  statute  or  common  law.  But  it  may 
happen  that  the  statute  goes  furtheri  and  says  that  the  whole 
deed  shall  be  void  to  all  intents  and  purposes;  and  when  that 
is  so,  the  court  must  so  pronounce,  because  the  legislature  has 
so  enacted,  not  because  the  transaction  is  illegaL  I  oannot 
find  in  this  act  any  words  which  make  the  entire  deed  void. 
.  •  •  •  I  think  this  grant  of  that  interest  in  land  which,  by 
the  terms  of  the  grant,  is  to  be  applied  to  a  oharitable  use,  is 
void;  and  that  the  deed,  so  far  as  it  passes  other  lands,  not 
to  a  charitable  use,  is  good.''  To  same  effect  are  the  cases 
of  Bates  v.  Bank,  2  Ala.  486,  and  United  Staiee  ▼.  Bradley,  10 
PeL  343.  We  accordingly  hold  that,  on  the  agreed  £iotB  in 
this  record,  the  title  to  the  fixtures  was  in  lirs.  Hayes,  and 
the  circnit  court  erred  in  giving  the  affirmative  eharge  apdnil 
her. 
Reversed  and  remanded. 
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AsBirer — Kofnoi  to  Absmt  as  Konos  io  PauoiPA&i  —A  olork  omployoi 
by  «a  inoaronoo  ogent  without  tho  knowledgo  ol  tho  oompony,  oad  «§• 
thoriied  by  oooh  ogont  to  fill  oat  and  imoo  polioioi^  ngn  tho  tgonlTo 
narno,  oad  to  indorae  tho  rate  of  inmraooo  on  polieie^  is  not  tho  agoni 
of  tho  eonpoay  ao  ao  to  ohargo  it  with  notioo  of  &oti  of  whioh  ho  has 
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IssintAHCB  —  WAivxa  or  FoaiBirvMi  sr  Glbrx  or  Abivt.  —  Am  bunt' 
anoo  agont  who  has  powor  to  waiTO  tho  forfoituro  of  a  polioy  for  addi* 
tiooal  insnranoo  oSiaotod  without  tho  oonaont  ^  tho  oompany  oannol 
dologato  oaoh  anthority  to  hia  clerk,  omployod  by  him  to  diachargo  olw* 
leal  work,  and  withoot  tho  knowlodgo  or  oonaont  of  tho  oompaayi  not 
will  a  waiTcr  of  aoch  forfoitnra  by  thoolorfc  boimpitod  to  ftho 

Waiti  and  Son  for  the  appellant 
Tompkine  and  Troy,  for  the  appellee. 
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HcClsllan,  J.    This  action  is  upon  a  poliej  of  fire  insur- 
ance.   The  following  is  one  of  its  stipulations:  "  Or  if  the 
assured  shall  have,  or  shall  hereafter  makoi  any  other  oon- 
tract  of  insurance,  whether  valid  or  not^  on  the  property 
liereby  insured,  or  any  part  thereofi  without  the  oonsent  of 
-the  company  written  hereon,  •  •  •  •  then,  and  in  every  Boch, 
-case,  this  policy  shall  become  void/'    The  assured  sabee- 
•quently  did  make  such  other  contract  of  insurance.    No  oon- 
aent  thereto  was  ever  written  on  the  policy.    In  point  of  fact» 
no  notice  thereof  was  ever  brought  home  to  the  insurer,  or  to 
B.  B.  Joseph,  its  local  agent,  until  after  the  loss  for  whioli  ro- 
•covery  is  now  sought    None  of  these  fiurts  are  controverted. 
One  Gay  was  a  clerk  of  the  Capital  City  Insurance  Company. 
43aid  Joseph  was  president  of  that  company.    Ho  conducted 
the  business  of  the  defendant  company  in  the  office  of  the 
<sompany  of  which  he  was  president  Oay  acted,  in  some  tort, 
in  the  capacity  of  clerk  to  him,  in  respect  to  the  busiiiASs 
of  the  agency.    It  is  claimed  by  the  plaintiff  that  Gkty  had 
notice  of  the  additional  insurance,  and  waived  the  forfeiture 
operated  thereby;  but  the  evidence  on  the  point  is  in  direct 
^conflict    Conceding,  however,  that  he  did,  the  question  ist 
whether  notice  to  him  was  notice  to  the  company,  and  whether 
a  waiver  by  him  would  bind  the  company.    This  depends,  of 
course,  upon  the  facts  as  to  his  relations  with  the  company, 
and  with  Joseph,  its  agent    Confessedly  he  was  not  the  agent 
of  the  company.    It  had  not  employed  him.    It  had  not  au- 
thorized him  to  act  for  it    It  did  not  know  him,  or  that  he 
had  ever  assumed,  or  been  employed  by  Joseph,  to  act  for  it 
He  was,  however,  in  some  manner,  as  we  have  seen,  the  clerk 
of  Joseph  in  his  business.    In  that  capacity,  he  was  to  do 
mere  clerical  work.    *'  He  was  to  do  what  I  told  him  to  do," 
Joseph  swears.    He  had  authority  from  Joseph  to  fill  out  in- 
surance policies,  and  he  sometimes  issued  policies,  signing 
Joseph's  name  thereto  with  a  stamp.    He  also  had  authority 
from  Joseph,  it  seems,  to  raise  the  rate  of  insurance  in  policies, 
and  to  indorse  the  fact  upon  them.     He  did  so,  it  appears,  in 
this  instance.    But  the  defendant  company  never  knew  about 
any  of  these  things.    Joseph  swears  further  that  he  had  never 
authorized  Gay  to  waive  any  of  the  conditions  embodied  in 
the  policies  of  the  defendant  corporation.    These  are  all  the 
facts  found  in  the  record  as  to  the  capacity  in  which  Q%j 
acted,  and  his  authority  in  the  premises.    There  was  no  con- 
troversy a3  to  any  of  them. 
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Upon  ihia  ihowing,  onr  opinion  is,  that  Gay  was  in  no 
sense  the  agent  of  the  defendant,  nor  authorized  to  bind  it  in 
any  degree;  nor  was  it  affected  by  the  alleged  notice  to  him 
of  the  additional  insurance.  The  principle  of  law  involved 
we  find  nowhere  better  stated  than  in  Mecham  on  Agency, 
sec.  197,  as  follows:  ''If  an  agent  employs  a  subagent  for 
his  principal,  and  by  his  authority,  expressed  or  implied^ 

then  the  subagent  is  the  agent  of  the  principal But  if 

the  agent,  haying  undertaken  to  transact  the  business  of  his 
principal,  employs  a  subagent  on  his  own  account  to  assist 
him  in  what  be  has  undertaken  to  do,  he  does  so  at  his  own 
risk,  and  there  is  no  privity  between  such  subagent  and  the 
principal    The  subagent,  therefore,  is  the  agent  of  the  agent 
only,  and  is  responsible  to  him  for  his  conduct,  while  the 
agent  is  resposible  to  the  principal  for  the  manner  in  which 
the  business  has  been  done,  whether  by  himself  or  by  hia 
seryantor  his  agenf ;  and  at  section  728,  where  it  is  saidr 
*'  The  question  whether  notice  to  a  subagent  is  notice  to  the- 
principal  depends  upon  considerations  already  stated  [refer- 
ring to  section  197,  quoted  above].    If  the  subagent  be  one^ 
whom  the  agent  was  expressly  or  impliedly  authorized  ta 
appoint,  he  is  deemed  to  be  the  agent  of  the  principal,  and 
notioe  to  such  subagent  would  be  notice  to  the  principal,  as 
in  the  case  of  other  agents*    But  if  the  subagent  be  the  agent 
of  the  agent  merely,  then  there  is  no  privity  between  him 
and  the  principal,  and  his  knowledge  cannot  be  imputed  to 
the  principal." 

If  it  be  conceded  that  Joseph,  so  far  as  in  him  lay,  author^ 
ixed  and  empowered  Qay  to  waive  the  forfeiture  operated  by 
the  additional  insurance  (though  the  evidence  is  without 
oonfliot  to  the  contrary),  and  Qay  attempted,  by  aflSrmativo 
act  or  expressed  consent  (instead  of  the  mere  indorsement 
which  he  made  on  the  policy  raising  the  rate,  after  his  aK 
leged  notice  of  additional  insurance),  to  waive  the  forfeiture,, 
yet  his  act  or  consent  to  that  end  would  be  entirely  nugatory, 
80  fitr  as  the  right  of  the  company  to  insist  on  the  forfeiture- 
if  concerned.  Joseph's  agency  must  be  considered  in  the 
light  of  a  personal  trust,  at  least  in  respect  to  all  matters^ 
embraced  in  it  which  involved  the  exercise  of  judgment  and 
discretion,  and  especially  with  respect  to  so  important  a  mat* 
ter  as  the  waiver  of  forfeitures  stipulated  for  in  the  contract, 
— a  trust  which  he  could  not  delegate  to  another,  of  whose 
oapacity  and  integrity  the  principal  may  not  have  been  ad« 
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yiBodj  or  which,  had  it  been  advised,  would  not  have  indaoed 
his  employment:  1  Wait's  Actions  and  Defenses,  216;  /o&ii* 
mm  Y.  Cunningham^  1  Ala.  258;  Mound  City  etc.  Ins.  Co,  y. 
Huth,  49  Ala.  638;  Litu$  v.  Cairo  etc.  R.  R.  Co^  46  N.  J.  Lb 
393;  1  Am.  &  Eng.  Ency.  of  Law,  868. 

Bat  in  point  of  uncontroverted  fact,  as  we  have  seen,  Gay 
had  no  authority,  even  from  Joseph,  to  waive  the  forfeiture 
now  relied  on  by  the  defendant.  At  the  most,  be  was 
Joseph's  agent  to  do  certain  things,  clerical  in  their  nature, 
or  at  least  not  including  the  act  here  involved.  Joseph  not 
only  could  not  have  authorized  him  to  act  in  this  matter,  or 
put  him  forward  as  the  representative  of  the  company,  for 
the  purposes  of  notice  or  otherwise,  in  respect  to  the  waiver 
now  claimed,  but  he  did  not  assume  or  undertake  to  do  sa 
The  case,  in  any  aspect^  is  within  the  decision  of  the  New 
Hampshire  court,  that  '*  a  person  employed  by  an  authorized 
agent  of  an  insurance  company  to  solicit  application  for 
insurance,  receive  premiums,  and  deliver  policies,  has  no  au- 
thority, by  reason  of  such  employment,  to  consent  to  addi- 
tional insurance  in  other  companies;  and  notice  to  him  of 
such  additional  insurance  is  not  notice  to  the  company": 
Heath  V.  Sprvngfield  F.  In$.  Co.^  68  N.  H.  414;  also  Tute  r. 
Citizewf  MmJL.  .F.  Ina.  Co.^  18  Qray,  79;  Queen  Ine.  Co.  v. 
Young^  86  Ala.  424;  11  Am.  St.  Rep.  61. 

There  are,  it  is  true,  cases  in  which  the  agent  of  the  agent 
will  become  the  agent  of  the  original  principal  by  implica- 
tion of  law,  resulting  from  the  eubagent's  having  acted  for  so 
long  for  the  principal,  and  so  held  himself  out  or  been  held 
out  by  the  agent  as  having  authority  to  represent  the  princi- 
pal, as  that  knowledge  of  his  acts  will  be  imputed  to  the 
company,  it  be  held  to  a  ratification  of  them,  and  estopped 
to  deny  responsibility  therefor.  Such  was  the  case  of  Bodine 
V.  Exchange  Fire  Ins.  Co.^  51  N.  Y.  117;  10  Am.  Rep.  566. 
But  the  evidence  here  falls  very  far  short  of  the  facts  upon 
which  the  implication  of  agency  was  based  in  that,  or  any 
other  case  of  which  we  are  advised.  There  is  absolutely 
nothing  in  the  facts  of  this  case  to  raise  up  an  imputation 
that  the  defendant  corporation  knew  of  Oay's  alleged  acta 
in  representation  of  it,  or  ratified  them,  or  did  or  omitted  to 
do  anything  in  respect  to  them,  which  will  now  operate  an 
estoppel  to  deny  responsibility  for  them. 

Our  conclusion  is,  therefore,  that  on  the  undisputed  facts 
in  the  case,  the  policy  was  forfeited  by  the  additional  insur* 
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•noe;  that  the  company  not  only  did  not  consent  thereto,  as 
provided  for  in  the  instrument,  but  had  no  notice  thereof 
until  after  the  loss,  and  hence  could  not  have  waived,  and 
did  not  in  point  of  fact  waive,  the  forfeiture.  On  the  case 
•8  thus  presented,  the  defentlant  was  entitled  to  the  general 
aflSrmative  charge  in  the  court  below;  and  the  judgment  will 
not  be  disturbed  for  errors  of  law  committed  on  the  trial, 
eince  in  no  event  could  the  plaintiff  have  been  entitled  to 
recover:  8  Brickell's  Digest,  p.  405,  sec.  22;  Foster  v.  Johnson, 
70  Ala.  249;  Harrison  r.  Palmer,  76  Ala.  157;  Baler  T.  Bar- 
iJKfiy  76  Ala.  414;  2\islaIooia  eU.  Oil  Co.  v.  Perry,  86  Ala.  158; 
Alabama  Sipsey  Riwr  Nav.  Oo.  ▼•  Georgia  Pae.  Ry  Co.,  87 
Ala.  164;  SUphens  ▼•  BegeMlrin^  89  Ala.  661;  18  Am.  Si  Rep. 
166. 
The  judgment  of  the  drcuit  court  is  affirmed. 

A  OoarmAxr  Doonma  lo  Thas  or  tbb  FanioiPiii  Oisa  wsmm  te  bave 
iaaa  kid  down  in  Aff  v.  Skar  F.  Im.  Oo^  126  N.  T.  87»  f  1  Ant  81  B«p. 
721,  when  it  wa*  held  thai  a  derk  employed  by  aa  insanuMt  agent  might 
make  any  waiTer  which  the  agent  himeell  was  aathoriaed  to  make  la  the 
^iieharge  of  the  bntinem  ol  hie  agenoy. 

IisuaAHOS— AoBBT — OuEax.  —An  ordinary  ininranoe  agent  may  en- 
floy  a  elerk  to  traaaaot  the  bnainem  of  hie  agen^,  and,  within  the  line  of 
hia  employment,  the  aota  of  moh  derk  will  be  regarded  aa  the  aoti  of  the 
agent,  and  bind  the  oompanyi  Afff  v.  Star  F.  Ins.  Oo.^  125  N.  T.  57|  21 
Am.  81  Bep.  721;  IMs  v.  ProMenes  eie.Im.Co.,n  W.  Ya.  S26|  Irnttam 
hm.Co.yf.  ffartmeB,  123  Ind.  178.  Compare  McKkmom  v.  VoUsmr^  75  Wii^ 
«|  17  Am.  81  Bep.  178. 
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CiPMesATiOBr  DB  Facto  Ezum  when,  from  irregalari^  or  def eot  in  iti  Ofw 
guiifsation  or  oonatitution,  or  from  aome  omiMion  to  oomply  with  the 
eooditiona  preoedent,  a  oorporation  dejure  is  not  created,  but  there  haa 
been  a  oolorable  oomplianoe  with  the  reqniremento  of  some  law  nnder 
which  an  association  might  be  lawfully  incorporated  for  the  pnrposeo 
and  powers  assumed,  and  a  user  of  the  rights  olaimed  to  be  eonferred 
by  law,  or  in  other  words,  when  there  is  an  oiganisatioQ  with  eolor  of 
law  and  aa  exercise  of  corporate  rights  and  franchises. 

OPBPOBATioira  DB  Facto— BsTOFFiL  bt  Comtbaot  with — Lubtutt  or 
BrooKBOLDBBS  AB  Pabtrbbs.  —  A  Creditor  who  has  contracted  with  a 
4s  faeio  oorporation  in  its  oorporate  capacity,  and  within  the  scope  cl 
Us  assnmed  powers^  is  estopped  to  deny  its  corporate  existence  and 
iharaoter,  and  cannot  charge  its  stockholdei%  aa  partner^  with  a  si^ 
forate  dsbt^  in  the  absence  of  frand. 
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Appeal  from  a  judgment  overruling  a  demurrer  to  a  plea. 

B.  P.  MorrisseUy  for  the  appellants. 
TamphinB  and  Troy^  for  the  appellee. 

Cloptok,  J.  A  corporation  de  facto  exists  when  from  ir» 
regularity  or  defect  in  the  organization  or  constitution,  or 
from  some  omission  to  comply  with  the  conditions  precedent, 
a  corporation  de  jure  is  not  created,  but  there  has  been  a  col* 
orable  compliance  with  the  requirements  of  some  law  under 
which  an  association  might  be  lawfully  incorporated  for  the 
purposes  and  powers  assumed,  and  a  user  of  the  rights 
darmed  to  be  conferred  by  the  law,  when  there  is  an  organi- 
sation with  color  of  law,  and  the  exercise  of  corporate  fran* 
chises:  Methodist  etc.  Church  r.  Pickett,  19  N.  Y.  482. 

The  enabling  law  under  which  a  corporation  for  the  pur- 
poses and  objects  of  the  Dispatch  Publishing  Company,  and 
with  the  powers  assumed,  might  have  been  lawfully  created 
at  that  time,  is  contained  in  sections  1803-1812  of  the  code 
of  1876,  and  the  amendatory  acts,  which  authorize  and  pro- 
vide for  the  incorporation  of  two  or  more  persons  desirous  of 
forming  a  private  corporation  for  the  purpose  of  carrying  on 
any  industrial  or  other  lawful  business  not  otherwise  specially 
provided  for  by  law:  Acts  1882-83,  p.  40.  The  plea  avers  that 
defendant  and  two  other  named  persons  filed,  September  2^ 
1885,  with  the  judge  of  probate  of  Montgomery  County  a 
written  declaration,  signed  by  themselves,  setting  forth  sub- 
stantially the  matters  required  by  the  statute,  except  the  resi- 
dences of  the  persons;  that  they  organised  by  the  election  of 
three  directors,  and  commenced  and  continued  to  do  business 
in  a  corporate  capacity,  and  were  so  doing  business  when  the 
debt  sued  for  was  contracted.  If  the  averments  of  the  plea 
be  true,  the  truth  of  which  is  admitted  by  the  demurrer,  the 
Dispatch  Publishing  Company  was  an  association  having 
capital  stock  divided  into  shares,  organized  by  the  election  of 
officers,  transacting  business,  and  exercising  franchises,  func- 
tions, and  powers,  after  an  attempted  incorporation,  as  if  it 
were  a  corporation  de  jure, — a  colorable  compliance  with  the 
requirements  of  an  existing  and  enabling  law,  and  user  of 
the  rights  claimed  to  be  conferred  thereby,  —  the  essential 
dements  of  a  corporation  de  facto:  Central  Agricultural  tCa 
Aee^n  v.  Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120. 

Appellant  seeks  by  the  action  to  hold  defendant,  who  was  a 
membeTi  liable  as  a  partner  for  paper  and  other  supplies  sold 
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to  the  Dispatch  Publishing  Company.  Whether  the  share- 
holders in  a  corporation  ds/octo  are  individually  liable  for  the- 
corporate  debts,  in  the  absence  of  fraud  or  a  statute,  is  a  ques- 
tion as  to  which  the  authorities  are  in  direct  antagonism.  Id 
Cook  on  Stocks  and  Stockholders,  sec.  283,  the  doctrine  as- 
serted is:  ^A  corporate  creditor  seeking  to  enforce  the  pay- 
ment of  his  debt  may  ignore  the  existence  of  the  corporation^ 
and  may  proceed  against  the  supposed  stockholders  as  part- 
ners, by  proving  that  the  prescribed  method  of  becoming 
incorporated  was  not  complied  with  by  the  company  in  ques* 
tion.''  The  leading  cases  supporting  this  doctrine  are  Bige^ 
low  y.  Oregoryf  73  DL  197;  Abbott  y.  Omaha  SmeU.  Co.,  4  Neb. 
416;  Qamett  y.  Richardson,  85  Ark.  144;  Ferris  v.  Thaw,  72 
Ma  446;  Ridenowr  y.  Mayo,  40  Ohio  St  9;  Coleman  y.  Cole- 
man, 78  Ind.  844.  We  have  omitted  reference  to  a  few  cases 
sometimes  cited,  for  the  reason  that  either  the  question  of  lia- 
ability  as  partners  was  not  before  the  court,  as  in  Blaneliard 
y.  KauUf  44  CaL  440;  or  the  debt  was  contracted  before  any 
steps  were  taken,  other  than  the  mere  filing  of  a  certificate^ 
toward  organization,  as  in  Porpoise  Fish  Co.  v.  Bergen,  13  Am. 
A  Bng.  Corp.  Cas.  1;  or  it  was  contracted  after  the  expiration 
of  the  charter  by  its  own  limitation,  without  reorganization, 
as  in  National  Union  Bank  y.  Landon,  46  N.  Y.  410.  In  the 
last  case  dted,  the  share-holders  entered  into  a  special  agree- 
ment, which,  bj  its  terms,  created  a  partnership  as  to  third 
persons. 

In  2  Moraweta  on  Priyate  Corporations,  sec.  748,  the  doc- 
trine is  stated  as  follows:  ^  If  an  association  assumes  to  enter 
into  a  contract  in  a  corporate  capacity,  and  the  party  dealing 
with  the  association  contracts  with  it  as  if  it  were  a  corpora- 
tion, the  individual  members  cannot  be  charged  as  parties  to 
the  contract^  either  seyerally  or  jointly,  or  as  partners.'*  The 
following  eases  maintain  the  doctrine  that  the  members  of  a 
corporation  de  facto  cannot  be  held  liable  as  partners  for  the 
corporate  debts:  Fay  y.  Noble,  7  Cush.  188;  First  Nat.  Bank  r. 
Almy^  117  Mass.  476;  StovJt  y.  Zvlick,  48  N.  J.  L.  699;  Plants 
mf  etc  Bank  y.  PadgeU,  69  Oa.  164;  MerchanUf  etc.  Bank  y. 
SUme^  88  Mich.  779;  Humphreys  y.  Mooney,  6  Col.  282;  Central 
City  Saw.  Bank  y.  Walker,  66  N.  Y.  424;  Gartside  Coal  Co.  r. 
Maxwell,  22  Fed.  Bep.  197;  Whiting  y.  Wyman,  101  U.  S.  392. 
The  plea  and  demurrer  do  not  raise  the  question  of  the  lia- 
Ulity  of  the  supposed  stockholders  as  partners,  where  there 
baa  been  no  intention  or  attempt  to  incorporate;  where  they 
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«re  acting  as  a  body  corporate,  withoat  even  color  of  legifila- 
tive  authority, — sheer  usurpation.  The  plea  avers  that  the 
debt  sued  for  was  contracted  by  the  Dispatch  Publishing 
Company,  which  is  alleged  to  have  been  a  de  facto  oorpora- 
iion,  and  that  plaintiff  sold  the  goods  to  and  contracted  with 
the  company  as  a  corporation,  knowing  that  it  was  doing 
business  as  such.  The  question  before  us,  and  the  only  qnes* 
tion  we  propose  to  decide,  is,  whether,  there  being  no  fraud 
alleged,  nor  statute  making  tiie  stockholders  individually  lia- 
ble, a  creditor  who  has  dealt  with  a  de  facto  corporation  as  a 
corporation,  who  has  entered  into  contractual  relations  with 
it  in  its  corporate  name  and  capacity,  can  disregard  the  ex* 
istenoe  of  the  corporation,  and,  electing  to  treat  it  as  a  part- 
nership, enforce  the  collection  of  his  debt  from  the  stockholders 
individually.  The  conflicting  authorities  afford  aid  in  the  so- 
lution of  this  question  only  90  far  slb  their  opinions  may  be 
in  acoord  with  settled  principles  and  sustained  by  reason. 
Though  it  is  an  undecided  question  in  this  state,  principles 
have  been  well  settled  which  materially  bear  upon  the  in* 
quiry,  and  mark  the  way  to  a  correct  conclusion. 

Corporations  may  exist  either  de  jure  or  de  facto.  If  of  the 
latter  class,  they  are  under  the  protection  of  the  same  law, 
and  governed  by  the  same  legal  principles,  as  those  of  the 
former,  so  long  as  the  state  acquiesces  in  their  existence  and 
exercise  of  corporate  functions.  A  private  citizen  whose  rights 
are  not  invaded,  who  has  no  cause  of  complaint,  has  no  right 
to  inquire  collaterally  into  the  legality  of  its  existence.  This 
oan  only  be  done  in  a  direct  proceeding  on  the  part  of  the 
state,  from  whom  is  derived  the  right  to  exist  as  a  corpora- 
tion, and  whose  authority  is  usurped.  This  principle  was 
clearly  and  emphatically  declared  in  Lehman  v.  Warner^  61 
Ala.  455,  in  the  following  language:  '*The  corporation  must, 
of  necessity,  be  presumed  to  be  rightfully  in  possession  of 
the  franchise,  and  rightfully  to  exercise  the  power  which  the 
legislative  grant  confers.  Individual  right  is  not  invaded,  if 
the  negative  is  true  in  fact,  and  there  is  usurpation.  It  is  the 
state  —  the  sovereign  —  whose  rights  are  invaded,  and 
rights  are  usurped.  The  individual  could  not  create  the 
poration, — could  not  grant,  define,  limit  its  powers;  and  no 
grant  of  these  by  the  sovereign  can  lessen  his  rights.  There 
can  consequently  be  no  cause  of  complaint  by  the  citizen,  and 
mb  right  to  inquire  whether  the  corporate  existence  is  rightful 
^^dejure  —  or  merely  colorable  ":  Taylor  on  Private  Corpo- 
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rations,  aee.  146;  4  Am.  &  Eng.  Bnoy.  of  Law.  198.  The 
creditor  cannot  proceed  against  the  atockholders  as  partners 
without  proving  non-compliance  with  prescribed  conditions 
precedent,  thns  inquiring  collaterally,  not  into  the  fact,  but 
the  legality  of  its  existence. 

It  is  also  an  established  rule,  of  general  application,  that  a 
party  who  contracts  with  a  corporation  exercising  corporate 
powers  and  performing  corporate  functions — existing  as  a  dtf 
/octo  corporation — in  its  corporate  name  and  capacity  will 
DOt  be  permitted  in  a  suit  on  the  contract  to  deny  and  dis- 
prove the  rightfulness  of  its  existence:  4  Am.  &  Bng.  Bnoy. 
of  Law,  198.  Li  8mariv>out  ▼.  Michigan  Air  Line  R,  JS.  Co., 
24  Mich.  890,  Codey,  J.,  declares  the  rule  as  follows:  '^  Where 
there  is  thus  a  corporation  defaeto^  with  no  want  of  legisla- 
tive power  to  its  due  and  legal  existence,  when  it  is  proceed- 
ing in  the  performance  of  corporate  functions,  and  the  public 
are  dealing  with  it  on  the  supposition  that  it  is  what  it  pro- 
fesses to  be,  and  the  questions  are  only  whether  there  has 
been  exact  regularity  and  strict  compliance  with  the  provis- 
ions of  the  law  relating  to  corporations,  it  is  plainly  a  dictate 
alike  of  justice  and  public  policy,  that  in  controversies  be- 
tween the  de  facto  corporation  and  those  who  have  entered 
into  contract  relations  with  it,  as  corporators  or  otherwise,  that 
rach  questions  should  not  be  suffered  to  be  raised.^' 

The  general  rule  is  thus  stated  by  Brickell,  G.  J.:  ^Who- 
ever contracts  with  a  corporation  in  the  use  of  corporate 
powers  and  franchises,  and  within  the  scope  of  such  powers, 
ia  estopped  from  denying  the  existence  of  the  corporation,  or 
inquiring  into  the  regularity  of  the  corporate  organization, 
when  an  enforcement  of  the  contract,  or  of  rights  arising  un- 
der it,  is  sought":  Cahall  v.  Citizens^  M.  B.  A88%  61  Ala. 
282;  Central  Agricultural  etc.  Ass^n  v.  Alabama  Oold  Life  Ins. 
Co.,  70  Ala.  120;  Sehlose  v.  Montgomery  Trade  Co.^  87  Ala.  411; 
18  Am.  St.  Bep.  61. 

It  is  conceded  that  the  rule  has  been  invoked  and  applied 
most  frequently  in  suits  against  the  stockholders  or  corporation, 
or  persons  who  have  contracted  with  it,  where  the  stock-holder, 
oorporation,  or  person  is  seeking  to  avoid  a  liability  by  denying 
the  legality  of  the  corporate  organization.  But  why  should  it 
not  be  applicable  in  other  cases?  Why  should  a  stockholder 
be  estopped,  in  a  suit  by  a  creditor  of  an  insolvent  corpora- 
tion, to  require  payment  of  his  unpaid  subscription,  and  the 
creditor  allowed  to  ignore  the  existence  of  the  corporation,  and 
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proceed  against  the  stockholder  as  a  partner?  Why  should 
not  the  estoppel  be  mntnal?  Taylor,  in  his  work  on  corpora* 
tions  (sec.  148),  haying  stated  the  general  rale  that  a  corpora* 
tion  when  saed  on  its  contract,  and  the  person  who  contracted 
with  it  when  sued  on  his  contract,  is  each  estopped  to  deny 
its  legal  incorporation,  adds:  *^  Furthermore,  persons  who  have 
contracted  with  a  corporation  as  such,  and  hare  acquired 
claims  against  it,  are  estopped  from  denying  its  corporate  ex- 
istence  for  the  purpose  of  holding  its  share-holders  liable  as 
partners.'*  And  the  same  rule  was  applied  in  several  of  the 
cases  cited  above,  in  which  a  corporate  creditor  was  seeking 
to  hold  the  stockholder  liable  as  a  partner  for  a  corporate 
debt  The  abrogation  of  the  foregoing  well-established  rale 
is  the  logical  sequence  of  maintaining  a  suit  by  a  creditor  of 
a  de  facto  corporation,  charging  the  stockholders  as  partners. 
Another  consideration:  Section  8  of  article  14  of  the  con- 
stitution declares:  ^  In  no  case  shall  any  stockholder  be  in- 
dividually liable,  otherwise  than  for  the  unpaid  stock  owned 
by  him  or  her.**  Exemption  from  liability,  other  than  fixr  un- 
paid stocky  is  the  declared  policy  of  the  state.  It  cannot  be 
imposed  by  legislation,  or  by  the  judgment  of  a  court  In 
view  of  the  constitutional  provision,  it  is  manifest  that  the 
share-holders  of  the  Dispatch  Publishing  Company  intended, 
by  the  attempt  to  incorporate,  to  avoid  individual  liability  fiir 
the  debts  contracted  by  the  corporation.  When  a  party  deals 
and  contracts  with  a  corporation  as  corporators,  exemption 
from  individual  liability  enters  as  an  element  of  the  contract* 
It  is  trae  that  the  liability  of  persons  associated  in  an  enter- 
prise or  adventure  is  not  determinable  by  the  name  they  as* 
sume,  but  by  the  legal  consequences  of  their  acts.  A  part- 
nership may  arise  as  to  third  persons,  by  mere  operation  of 
law,  and  contrary  to  the  intention  of  the  parties;  but  to  have 
this  eflTect,  the  elements  essential  to  constitute  a  partnership 
as  to  third  persons  must  exist  A  corporation  de  facto  has 
an  independent  stottca,  recognized  by  the  law  as  distinct  from 
that  of  its  members.  A  partnership  is  not  the  necessary  legal 
consequence  of  an  abortive  attempt  at  incorporation.  As  said 
in  Fay  ▼.  Noble^  7  Cosh.  188:  "  Surely,  it  cannot  be,  in  thn 
absence  of  all  fraudulent  intent,  that  such  a  legal  result  fol- 
lows as  to  fasten  on  parties  involuntarily,  for  such  a  cause^ 
the  enlarged  liability  of  copartners, — a  liability  neither  ccxh 
templated  nor  assented  to  by  them.  The  statement  of  the 
proposition  carries  with  it  a  sufficient  refutation.'' 
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Maintenance  of  each  suit  involves  judicial  nallification  of 
franchises  and  powers  enjoyed  and  exercised  by  a  ds  /<icto 
corporation  as  a  distinct  entity  recognized  by  the  law,  acqui- 
esced in  by  the  state;  defeats  the  corporate  character  of  the 
contract,  changes  the  relation  from  Aat  of  stockholders  to 
that  of  partners;  substitutes  other  and  new  parties  to  the 
contract,  and  eflfects  the  imposition  of  an  enlarged  liability, 
which  they  did  not  assume,  but  intended  to  avoid, — so  under- 
stood by  the  creditor  when  he  contracted  the  debt  with  the 
corporation  as  such.  The  contract  is  valid  and  binding  on 
the  corporation,  which  the  creditor  trusted.  No  injustice  is 
done  him,  for  all  his  rights  and  remedies  are  preserved  by 
the  principle  that  the  corporation  and  the  share-holder  aie 
estopped  from  denying  its  legal  existence,  as  against  him.  It 
will  not  answer  to  say  that  he  is  not  repudiating,  but  en- 
forcing, the  contract  He  repudiates  the  party  —  the  cor- 
poration —  with  which  he  made  the  contraoti  and  seeks  its 
enforcement  against  parties  who  never  entered  into  contrac- 
tual relations  with  him. 

The  doctrine  that  a  creditor  who  has  dealt  with  a  de  facto 
corporation  in  its  corporate  capacity  cannot  charge  the 
stockholders  as  partners  with  the  corporate  debt,  there  being 
no  fraudulent  intent  alleged  and  proved,  seems  to  us  to  be 
sustained  by  the  weight  of  authority,  maintained  by  stronger 
reasoning,  consistent  with  well-settled  principles,  and  in  har- 
mony with  the  policy  of  the  state. 

Affirmed. 

CoaroaATioH  db  Facto»  whb5  Exists.  —  for  %  deflnltioa  ef  a  default 
•orporatioii,  mnd  a  disottSBion  of  wliat  eiroamstanoes  gira  riae  to  moh  an 
organization,  lee  note  to  HUdreth  t.  MeltUbre,  19  Am.  Deo.  67,  68. 

C0BP01U.TI0ir8»  BSTOPPKL  10  COHTIST  THI  YALIDnT  OV  THB  FOKMATIOV 

09.  —  Pononi  who  hare  been  inatnimental  in  the  formatton  of  a  oorpora- 
tion^  or  who  hare  oontraoted  with  the  oorporation  with  fnU  knowledge  of  all 
iti  tranaaotiouy  are  not  aUowed  to  oonteit  tho  regnlaritj  ol  its  formation » 
Fkltburg  M.  Co.  t.  Spoaner.  74  Wia.  307;  17  Am.  St  Rep.  149.  and  note) 
BaUe^w.  Ckampiaim €te.  Cb.,  77  Wia.  463;  Nmikmai OmimnrtkU  Btmk w.  M^ 
DmmeU  92  Ala.  S87.  See  alM>  noto  to  Thomftm  ▼.  Mmm  imh  BmJ^  I 
HI.  Rap.  SS7»  671 
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m  ALiLBAMA,  MBk) 
OOBKIKATIOl'l «»  8u  BMWmiOirt  10  OlUUH  —  JUEUUIUI'IUV    €9  BqUITT  19 

liAU  Oalxa  — If  the  direoton  of  a  oorporation  naglaot  or  rtfoM  !• 
«11  in  unpaid  rabwniptloiii  to  tiook  neoonary  to  poj  tlio  oIuiih  oI 
oreditorab  oqaity  will  take  Jurisdiction,  and  mako  tha  raqniaifto  onlla. 

CbnFOBATioxs— -Oalui  won  Unpaid  Stock  Suisaupnovt — Stasotb  ov 
LmiTATioiia. — Whan,  by  the  terma  of  tnbaoription  to  tha  stock  of  n 
eorporatlon,  paymanta  nra  to  bo  mada  in  inatallmonta  na  may  bo  called 
for  by  tha  oorporation,  tho  atatata  of  limitationa  doaa  not  bagin  to  ran 
in  favor  of  tha  anhacribar  nntil  a  call  is  mada  by  tho  oorporatioo  or  by 
a  conrt  of  compatant  juriadiotion,  althooj^  tha  oorporation  haa  aban- 
doned ita  ohartor,  oeaaed  to  do  bnainaoB,  and  haa  aaaigaed  aU  ila  prop* 
orty,  indnding  nnpaid  atook  aabaoription%  lor  tha  bonelit  of  oraditoi% 
ao  that  calla  cannot  be  made  in  tho  mode  preaorfbad  by  tha  oontraot  af 
aabodiption. 

PjtAcnoi  —  AMBNDimrr  ow  Oomtlahit.  —  A  complaint  cannot  bo  — wn^*iri 
by  adding  the  common  coontib  when  it  appeafa  afljrmttifoly  Oat  Hbgf 
present  a  new  and  aaparata  causa  cf  aeticn  from  that  atatad  hi  tho  «iig|» 
nal  complaints 

JvDOMBifTS  RiHDXUD  IS  Ahotbbb  Srin.  —A  decree  of  a  ooorl  of  oook 
patent  jnrisdioiion  in  another  atate^  taken  pro  cit^fistm^  in  a  aait  againit 
a  corporation,  eatabliahing  the  fact  that  aenrloa  cf  prooaaa  on  two  of  tho 
direoton  and  the  cashier  waa  a  anffioiant  aarricaof  prooeaaon  tho  corpo* 
raticiiy  la  conelnaiTO  in  tho  conrta  of  a  aiater  atata^  when  anoh  dooroe  m 
offered  in  cridenoCb  althoagh  it  may  abound  in  crrora  and  irregnlaritaeai 
bat  it  cannot  aatablish  the  legal  identity  cf  two  corporations^  wbcK  that 
qneation  waa  not  at  issue  in  that  anil 

OittPORATiOKS  —  Mimrm  (W,  Aa  BTii>mon.<— Tha  minntao  of  tho  laal 
inga  of  a  corporatiout  if  identiiied  or  ahown  to  bo  correct  or  anthoii» 
tatively  made,  are  prfana  fade  oridence  of  tho  preliminary  pfniioailinfi 
for  ita  inoorporation,  and  arc  admiaaiblo  against  a  ataokhoMcr,  hi  an 
action  to  reoorer  his  nnpaid  atook  snbaoription,  to  ahow  that  in  Oa 
aabaeqnent  incorporation  of  a  aacond  company  to  auceacd  tho  first  tiiet^ 
waa  no  material  change  or  departnra  from  tha  original  ^fcoiwtar  tmk 
purpoaea  of  the  first  corporation. 

CoRPORATioMs— Books  of,  as  KTiDnraa  or  SuBsaumnr  lo  Sxook.— 
When  the  name  of  a  party  appears  on  tho  bocka  cf  a  ootporatiai  m  n 
stockholder,  the  presumption  Is^  that  Im  is  tho  owner  of  atoak;  and  in 
a  suit  against  him  as  such  stookhoUor,  tha  burden  of  proof  ia  on  Urn  la 
rebut  the  preaumption,  and  to  ahow  that  hia  naoaa  waa  placed 
without  his  authority,  ezprem  or  implied,  and  tha*  Im  liad 
that  his  name  thus  appeared. 

CosroBATioNS  —  Unpaid  Stock  Svbsgbiptiok  «»  PEMonimTK  Pj 
noK  OP  Patmsmt.  — When  a  stockholder  in  a  oorporation  Is 
foco^er  his  unpaid  subaoription,  the  defenae  of  praacriptiTO 
tion  of  payment  is  sustained  by  proof  that  more  than  twenty  yearn 
haTC  elapsed  without  any  call  upon  him  for  payment^  and  withont 
looognition  by  him  of  liability  on  his  part 

CoRPouATioH  — AssioNMBirr  BT  — Prbsumptiok  op  PAniBRT  OP  SiOOB 
AoBSOBiPTioii.  — >  When  an  inaolvent  corporatkm  makea  an  aasigaiaaat 
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to  trniteei^  thaj  may  at  oam  call  hi  unpaid  itoek  wibacriptioiii»  or  ia« 
■titiite  rait  for  that  pnrpoM^  and  on  tbair  dofanlt  tha  oroditon  may 
thni  eall  them  in;  hnt  tha'hoiden  of  unpaid  atoek  are  not  reaponaiblo 
lor  the  default  of  the  trosteee  or  of  the  creditor^  and  may  rdy  npon 
tiM  defense  of  preecriptiTO  pretnmption  of  paymenli  whon  aned  for 
unpaid  rabecriptions  after  a  great  lapse  of  time. 

OORFORATIOHB  —  OoiTGLVBimrEaS  OF   JUDOMKHT  AOAnffTy    4S  TO    UlTPAID 

8rocK  8uB8CRiFTioir&  —  A  judgment  against  an  inaolTent  oorporation 
foreeloeing  a  deed  of  assignment  made  by  it  is  coneluaiTO  on  the  stoek* 
holders  as  to  all  oorporate  matters,  and  property  rights  and  interests  in 
the  oorporation.  It  oannot^  howerer,  operate  to  oonelnsively  fix  the 
personal  liability  to  the  corporation  of  the  stockholders  not  made  par* 
ties  for  unpaid  stock  subscriptions.  When  such  stockholders  are  subee> 
quently  sued  by  the  trustee  appointed  under  the  deoree  to  recorer  the 
nmoant  of  their  unpaid  stoek  subseriptions^  they  mayt  notwithatandini^ 
the  deeree»  show  that  they  are  not  stockholders^  thoai^  their  names  ap» 
pear  on  the  books  of  the  corporation,  or  that  thsy  have  paid  their  suIk 
oriptions  in  fall,  or  that  presumption  of  payment  arises  from  lapse  of  time* 

Action  by  John  Glenn  as  trustee  nnder  appointment  bj 
the  chancery  court  of  Richmond^  Virginia,  against  H.  C» 
Semple  as  a  stockholder  in  the  National  Express  and  Trans- 
portation Company,  a  oorporation  chartered  in  Virginia  ia 
December,  1865.  The  suit  was  commenced  November  19^ 
1886,  to  enforce  the  payment  of  subscription  to  stock  of  th» 
corporation,  made  by  defendant,  and  assessed  and  called  for 
by  the  decree  of  said  chancery  court  rendered  March  26^  1886» 
Judgment  for  plaintiff,  and  defendant  appealed. 

Troy,  Tompkin$y  and  Londanf  tor  the  appellant. 
William  8.  TharingUm^  for  the  appellee. 

Clopton,  J.  In  Olenn  t.  ffempls,  80  Ala.  159,  60  Am.  Repw 
92,  two  propositions  were  declared:  1.  When  the  directors  of 
a  private  corporation,  having  authority,  neglect  or  refuse  to 
call  in  unpaid  subscriptions  for  stock,  necessary  to  pay  tho 
claims  of  creditors,  a  court  of  equity  will  take  jurisdiction  and 
make  the  requisite  calls;  2.  If  by  the  terms  of  subscription 
the  payments  are  to  be  made  in  installments  as  may  be  called 
by  the  company,  the  statute  of  limitations  does  not  begin  to 
run  in  favor  of  the  subscriber  until  a  call  Is  made  by  the 
company  or  by  a  court  of  competent  jurisdiction.  We  are 
urged,  on  the  application  for  a  new  rehearing,  to  consider. tho 
question  as  to  the  time  when  the  statute  of  limitations  begins 
to  run.  It  may  be  that  the  ends  of  justice  and  the  wise  policy 
of  the  statute  would  have  been  more  effectually  subserved 
had  the  rule  been  adhered  to  in  these  cases,  that  when  a  cor* 
poration  abandons  its  charter,  ceases  to  do  business,  and 
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assigns  all  its  effects,  including  the  unpaid  subscriptions  for 
€tock,  to  trustees  for  the  benefit  of  creditors,  so  that  calls  can* 
not  be  made  in  the  mode  prescribed  by  the  contract  of  sub- 
acription,  the  debt  for  the  unpaid  stock  is  regarded,  as  between 
the  trustees  or  creditors  and  the  subscribers,  as  payable  on 
•demand  without  a  formal  call,  and  that  such  demand  must 
be  made  in  a  reasonable  time.  This  is  the  rule  recognised 
in  Curry  v.  Woodwardj  53  Ala.  871;  in  Hatch  t.  Dana^ 
101  XT.  S.  206;  in  Olenn  y.  Dor$heimier,  23  Fed.  Rep.  695; 
24  Fed.  Rep.  536;  and  in  Glenn  y.  Priest,  28  Fed.  Rep.  907. 
But  however  this  may  be,  the  question  as  to  the  time 
when  the  statute  of  limitations  commences  to  run  has  been 
aubsequently  decided  by  this  court  in  Lehman  y.  Olenn^  87 
Ala.  618,  and  other  cases  in  the  same  yolume;  also  by  the 
•courts  of  several  of  the  states  and  the  supreme  court  of  the 
United  States,  in  suits  by  the  same  plaintiff,  against  stock- 
holders of  the  same  corporation,  on  the  same  calL  There 
has  been  a  consensus  of  opinion  maintaining  the  rule  as  de- 
clared in  Glenn  v.  SempU^  80  Ala.  159,  60  Am.  Rep.  92,  and 
it  should  be  regarded  as  settled,  especially  as  between  the 
parties  to  this  suit  It  would  be  unwise  to  disturb  it  now. 
We  shall  therefore  confine  the  consideration  to  questions 
which  did  not  arise  or  were  not  decided  in  the  other  cases. 

A  preliminary  question  arises  on  the  allowance  of  an  amend- 
ment  to  the  complaint  The  cause  of  action  presented  by 
each  count  of  the  original  complaint  is  an  express  contract  of 
subscription  for  ten  shares  of  stock  made  with  the  National 
Express  and  Transportation  Company  under  the  name  of  the 
National  Express  Company.  The  amendment,  whicb  was 
made  during  the  trial,  introduces  the  common  counts  for 
money  had  and  received,  account  stated,  money  paid,  work 
And  labor  done,  and  goods  and  chattels  sold;  all  of  them,  ex- 
cept the  one  for  money  had  and  received,  being  promises  to 
plaintiff  as  trustee  of  the  National  Express  and  Transporta* 
tion  Company.  Not  only  is  there  nothing  in  the  record  to 
authorize  the  presumption  that  the  amendment  was  not  in* 
tended  to  introduce  new  causes  of  action,  but  a  comparison 
shows  that  the  common  counts  represent  separate  and  dis- 
tinct causes  of  action  from  that  presented  in  each  count  of 
the  original  complaint  That  the  circuit  court  so  understood 
the  amendment  is  manifest  from  the  instruction  to  the  jury, 
to  the  effect  that  if  defendant  subscribed  to  the  new  com* 
puny,  he  would  be  liable,  independently  of  his  original  sul^ 
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«cripti<m, — that  is,  of  his  express  sabscriptfoD  under  the  name 
of  the  National  Express  Company.  On  the  authority  of  Ma* 
han  V.  Smithermanj  71  Ala.  583,  we  must  hold  that  the  amend* 
ment  was  improperly  allowed,  though  unwilling  to  extend 
that  decision  beyond  the  facts  of  the  case,  or  substantially 
the  same  facts. 

Appellee  sues  to  recover  a  call  of  fifty  per  cent  of  the  par 
▼alue  of  ten  shares  of  the  capital  stock  of  the  National  Ex* 
press  and  Transportation  Companyi  ordered  March  28,  1886^ 
by  the  chancery  court  of  the  city  of  Richmond,  Virginia,  on 
a  creditors'  bill,  seeking  the  construction  and  enforcement  of 
a  deed  of  trust,  by  which  the  corporation  assigned  all  its  prop- 
erty, rights,  and  credits,  including  the  unpaid  subscriptions 
for  stock,  to  three  named  persons,  for  the  benefit  of  its  credi* 
tors,  and  the  marshaling  and  distribution  of  the  corporate 
assets.  The  record  and  proceedings  of  the  chancery  court 
were  admitted  in  evidence  against  the  objection  of  defendant. 
The  specific  objection  is,  that  the  record  £uls  to  show  service 
of  process  on  the  corporation,  and  a  valid  decree  pro  eonfeuo; 
in  other  words,  that  the  chancery  court  did  not  obtain  juris- 
diction of  the  corporation.  The  bill  was  filed  in  December, 
1871,  against  the  corporation,  some  of  its  officers,  and  the 
trustees.  It  does  not  appear  that  any  subpoena  was  issued 
against  the  corporation  until  the  day  after  an  amended  and 
Bupplemental  bill  was  filed,  August  4,  1879,  when  one  was  is* 
sued  on  the  original,  amended,  and  supplemental  bilL  It  was 
served  on  a  director  and  the  cashier  of  the  company,  both  of 
whom  appeared  and  answered;  but  neither  having  answered 
in  the  name  of  or  for  the  company,  the  bill  was  taken  as  con- 
fessed against  the  corporation.  The  question  of  the  sufficiency 
and  validity  of  the  service  of  process  was  directly  brought  by 
the  petition  of  the  stockholders  before  the  circuit  court  of 
Henrico  County,  to  which  the  cause  had  been  removed.  By 
that  court  the  service  was  adjudged  to  be  valid,  and  that  the 
corporation  was  before  the  court.  The  judgment  of  the  circuit 
denying  the  prayer  of  the  petitioners  was  affirmed  by  the 
court  of  appeals,  which  necessarily  involved  the  validity  of  the 
service  of  process,  though  not  passed  on  in  terms:  HamitUm 
V.  Olefin,  86  Va.  901.  It  may  be  that  the  record  and  proceed- 
ings abound  in  errors  and  irregularities,  but  the  decrees  are 
not  void,  and  we  are  bound  to  accord  to  them  the  same  faith 
and  credit  they  have  by  law  and  usage  in  the  ooorts  ol  Vir- 
ginia. 

Ax.  Sr.  Kir.,  Vol.  XXIV.-^7 
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Printed  copies  of  the  proceedings  of  the  meetings  of  tba 
subscribers  to  the  stock  of  the  National  Express  Cooapanj 
were  also  admitted  in  evidence,  against  the  objection  of  defend* 
ant.  It  does  not  appear  from  the  record  that  the  identifica* 
tion  or  correctness  of  the  copies,  or  that  the  minutes  were 
made  by  any  person  authorized  to  make  them,  was  shown. 
But  as  no  objection  on  this  ground  seems  to  have  been  made 
in  the  trial  court,  nor  made  here,  we  must  assume  that  this 
ground  of  objection  was  waived.  The  complaint  avers  that 
defendant  subscribed  for  ten  shares  of  the  capital  stock  of  the 
National  Express  and  Transportation  Company,  under  the 
name  of  the  National  Express  Company;  and  plaintiff  Intro* 
duced  in  evidence  a  written  subscription  to  the  latter  com* 
pany,  eo  niminef  and  claims  that  by  virtue  thereof  defendant 
is  a  stockholder  in  the  National  Express  and  Transportation 
Company.  It  was  therefore  incumbent  on  plaintiff  to  show 
the  legal  identity  of  the  two  oompanies. 

The  statement  in  the  opinion  in  L^man  T.  Olenh^  87  Ala. 
618,  that  the  legal  identity  of  the  oompanies  was  one  of  the 
points  conclusively  determined  by  the  Richmond  chanoerj 
court,  does  not  seem  to  be  sustained  by  the  record.  An  ex- 
amination shows  that  the  identity  of  the  two  companies  was 
not  within  the  issues  in  the  suit,  nor  was  it  decreed.  That 
court  was  dealing  with  the  National  Express  and  Transporta- 
tion Company  as  an  original  corporation,  and  only  from  the 
time  of  its  organization;  the  preliminary  proceedings,  looking 
to  incorporation,  were  not  involved.  By  reference  to  the  pro* 
ceedings,  it  appears  that  at  a  meeting  of  the  citizens  of  Rioh- 
mond,  on  September  18, 1865,  it  was  proposed  to  organize  a 
National  Express  Company,  making  the  act  of  the  legislature 
of  Virginia,  passed  March  22, 1861,  incorporating  the  South* 
ern  Express  Company,  the  basis  of  the  corporation;  and  as  a 
larger  capital  would  be  necessary  than  that  authorized  by  the 
act,  and  as  other  provisions,  not  contained  therein,  would  be 
required,  to  apply  to  the  legislature  to  grant  the  company  a 
modified  charter,  adapted  to  its  objects  and  the  magnitude  of 
its  plans.  On  the  nineteenth  day  of  the  same  month,  a  oom* 
mittee  was  appointed  to  memorialize  the  general  assemUy 
for  the  passage  of  an  act  increasing  the  capital  stock,  ohan* 
ging  the  corporate  name,  and  for  such  other  modificatione  at 
may  be  deemed  necessary.  On  October  12, 1865,  certain  gen- 
tlemen were  appointed  to  visit  several  named  cities,  among 
them  the  city  of  Montgomery,  to  receive  subscriptions  to  the 
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Block  of  the  company.  Defendant  testified  that  he  subscribed 
ill  the  fall  of  18(55,  which  must  have  been  after  these  meetings 
were  held.  The  National  Express  and  Transportation  Coin- 
was  organized  January  16,  1866,  under  the  act  of  March  2, 
1861,  amended  so  as  to  change  the  name  of  the  corporation, 
increase  the  capital  stock,  and  authorize  the  company  to  do 
an  express  and  general  transportation  business. 

It  is  contended  that  the  term  ''National  Express  Company'' 
does  not  import  doing  a  general  transportation  business,  and 
that  the  change  of  name,  and  the  enlarged  powers  conferred, 
Is  a  material  departure  from  the  character  and  purposes  of 
the  proposed  corporation  to  which  defendant  subscribed;  in 
consequence  of  which  the  subscription  of  defendant  did  not 
become  a  complete  contract  and  binding  obligation.  The 
minutes  of  the  meetings  of  the  subscribers  to  the  National 
Express  Company,  if  identified  or  shown  to  be  correct,  or 
authoritatively  made,  are  prima  facie  evidence  of  the  prelimi-^ 
nary  proceedings  for  its  incorporation,  and  are  admi^ible  for 
the  purpose  of  showing  that,  in  the  incorporation  of  the^ 
National  Express  and  Transportation  Company,  there  is  no* 
material  change  or  departure  from  the  original  character  and 
purposes  of  the  corporation  intended  to  be  formed.  '^ 

The  next  objection  is  to  the  admission  in  evidence  of  the 
books  of  the  corporation.  It  may  be  difficult,  on  princiide,  or 
well-recognized  rules  of  evidence,  to  maintain  the  proposition 
that  when  the  name  of  an  individual  appears  on  the  books  of 
a  eorporation  as  a  stockholder,  the  presumption  is  that  he  is 
the  owner  of  the  stock,  and  casts  on  him,  in  a  suit  against 
him  as  a  stockholder,  the  burden  of  rebutting  the  presump* 
tion,  without  showing  that  it  was  placed  there  by  his  author* 
ity,  express  or  implied,  or  that  he  had  any  notice  of  his  name 
appearing  on  the  books;  but  the  proposition  is  upheld  by  the 
great  weight  of  authority,  and  should  now  be  regarded  as 
placed  beyond  the  pale  of  discussion. 

More  than  twenty  yean  eUpsed  from  the  organiiattoii  of 
the  corporation,  and  from  the  execution  of  the  deed  of  trust, 
befofe  the  commencement  of  this  suit;  and  there  is  no  evi- 
dence of  the  recognition  of  his  liability  on  the  part  of  defend* 
ant  during  this  period,  or  anything  to  rebut  the  presamption 
of  payment  arising  from  the  lapse  of  time,  mileis  it  be  the 
call  made  by  order  of  the  court  in  December,  1880.  Being 
doubtful  whether  this  defense  is  sufficiently  pleaded,  we 
•hould  probably  decline  ite  consideration,  had  it  not  been 
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'Stated  in  the  former  opinion  in  this  case  as  the  feature  which 
distinguished  it  from  the  case  of  Lehman  v.  Glenn^  87  Ala. 
-618,  and  then  ruled  that  the  effect  of  the  call  of  December, 
1880,  was  to  rebut  the  presumption  of  payment,  which  might 
otherwise  have  arisen  by  reason  of  the  lapse  of  twenty  years 
from  the  date  of  the  subscription,  without  any  action  looking 
to  the  enforcement  of  the  stockholder's  liability. 

This  court  has  adhered  with  uniform  tenacity  to  the  doc- 
trine of  prescription,  and  has  repeatedly  held  that  the  lapse  of 
twenty  years,  without  recognition  of  right  or  admission  of  lia* 
bility,  operates  an  absolute  rule  of  repose:  Mc Arthur  t.  Carrie^ 
•32  Ala.  88,  70  Am.  Dec.  529,  is  the  leading  case  in  this  state. 
A  slave  has  been  illegally  sold  by  an  administrator,  and  posses- 
sion held  by  the  purchaser  more  than  twenty  years.  During 
that  time  there  was  no  one  who  could  have  sued,  and  the  plain- 
tiff instituted  suit  immediately  after  being  appointed  adminis- 
trator. There  was  no  statute  of  limitations  applicable.  After 
'Observing  that  a  prima  facie  presumption  is  raised  whenever 
ifaere  is  satisfactory  proof  of  twenty  years'  uninterrupted  ad- 
verse enjoyment  and  possession.  Stone,  J.,  says:  ^  This  prima 
Jaeie  case  may,  of  course,  be  overturned.  It  cannot  be  done 
by  proving  that  the  title  was,  in  its  inception,  defective. 
Proof,  to  be  effectual  for  this  purpose,  should  be  addressed  to 
the  character  of  defendant's  possession,  either  in  its  acquisi- 
tion  or  use;  must  tend  to  show  that  such  possessioo  is  not 
inconsistent  with  the  plaintiff's  right;  or  some  other  cause, 
independent  of  the  original  defect  of  title,  must  be  given  for 
the  seeming  long  acquiescence."  It  was  further  said  that  in 
the  absence  of  such  excuse,  the  ffima  facie  presumption  be- 
•comes  conclusive.  The  court  has  not  only  never  departed 
from  the  principles  thus  declared,  but  repeatedly  approved 
and  affirmed  them.  Hence  it  has  been  held  that  a  presump- 
tion of  settlement,  operating  a  positive  bar  to  proceedings  by 
a  distributee  to  coerce  a  settlement,  is  created  by  the  lapee  of 
twenty  years  from  the  time  a  settlement  of  the  administration 
and  distribution  of  the  assets  could  have  been  compelled  in 
the  probate  court,  without  the  administrator's  recognition  of 
the  administration  within  that  period,  as  a  continuing,  sub- 
sisting, and  undischarged  trust:  Harriean  v.  Heflin^  54  Ala. 
652;  Greefdee  r.  Oreenlee^  62  Ala.  83a  Also,  that  twenty 
years'  adverse  possession  of  land  will  bar  an  infant's  right  of 
entry,  though  the  entire  period  of  adverse  holding  was  during 
bis  infancy:  Woodstock  Iron  Co.  v.  Roberta^  87  Ala.  436.    Also, 
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if  a  mortgagee  allows  twenty  years  to  elapse  without  talcing 
any  steps  to  compel  the  settlement  of  the  mortgage,  or  to  as- 
sert any  rights  of  property  under  it,  the  presumption  of  pay- 
ment or  settlement  arises:  Ooodwyn  v.  BcUdwin^  69  Ala.  127. 
And  though  the  statute  of  limitations  has  no  application  to 
express  trusts  —  trusts  exclusively  of  equitable  cognizance 
—  until  there  is  an  open  disavowal  brought  home  to  the  bene- 
ficiary, if  twenty  years  are  allowed  to  elapse  from  the  time  a 
settlement  could  have  been  ooerced,  without  commencement 
of  proceedings,  or  recognition  of  the  trust,  the  presumption 
of  settlement  operates  a  bar:  McCarthy  v.  McCarthy^  74  Ala. 
646. 

In  Philippe  v.  Philippe^  115  U.  S.  161,  this  was  stated  to 
be  the  settled  doctrine  in  Alabama.  Woods,  J.,  says:  ^  It  is 
well  settled  by  the  decisions  of  the  supreme  court,  that,  even 
in  the  absence  of  a  statute  of  limitations,  if  twenty  years  are 
allowed  to  elapse  from  the  time  at  which  proceedings  could 
have  been  instituted  for  the  settlement  of  a  trust,  without  the 
commencement  of  such  proceediogSi  and  there  has  been  no 
recognition  or  admission,  within  that  period,  of  the  trust  at 
continuing  undischarged,  a  presumption  of  settlement  would 
arise,  operating  as  a  positive  bar.''  This  rule  of  repose  ^  has 
been  declared  applicable  to  all  kinds  of  debts  and  pecuniary 
obligations,  including  judgments,  bonds,  and  mortgages,  em* 
bracing  also  fiduciary  debts  of  every  character  due  from  true* 
tees  to  e€8iu%$  que  iruei '':  QarreU  v.  QarrtU^  69  Ala.  429.  It 
is  impliedly  recognized  as  applicable  to  the  claim  of  plaintiff 
in  HawHn$  v.  QUnn,  181  U.  S.  319,  where  it  is  said:  ""  And 
here  there  was  a  deed  of  trust  made  by  the  debtor  corporation 
for  the  benefit  of  its  creditors,  and  it  has  been  often  ruled  in 
Virginia  that  the  lien  of  such  a  trust  deed  is  not  barred  by 
any  period  short  of  that  sufficient  to  raise  a  presumption  of 
payment.''  Also,  HamiUon  v.  01enn,  86  Va.  901,  was  a  suit 
by  the  present  plaintiff  to  collect  the  call  of  December,  1880. 
The  decision,  that  the  claim  was  barred  by  the  statute  of 
limitations,  is  placed  on  the  ground,  that  ^  the  lien  of  the 
trust  deed  is  not  barred  by  any  period  short  of  that  sufficient 
to  raise  a  presumption  of  payment" 

The  evidence  shows  that  a  call  was  ordered  by  the  Rich- 
mond chancery  court  in  December,  1880,  but  the  record  does 
not  disclose  any  evidence  showing  the  institution  of  proceed- 
ings against  defendant  to  enforce  its  collection.  Appellee 
insists  that  the  delny  in  making  the  call  was  owing  to  the 
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failare  of  the  officers  of  the  corporation,  who  were  the  agenti 
of  the  stockholders,  and  that  the  negligence  of  their  agents 
may  be  well  visited  on  them;  that  there  has  been  no  laches 
or  improper  delay  on  the  part  of  the  creditors.  It  waa  cer. 
iainly  the  duty  ot  the  company  to  make  the  call  as  soon  and 
whenever  it  was  ascertained  that  payment  of  the  subei&rip- 
lions  was  necessary  to  meet  the  demands  of  creditors.  But 
when  the  deed  of  trust  was  executed,  the  trustees,  who  repre- 
sented the  creditors  as  well  as  the  corporation,  had  authority 
to  collect  the  subscriptionSi  and  if  a  call  by  a  court  was 
deemed  essential  or  proper,  to  institute  proceedings  for  that 
purpose.  In  consequence  of  their  failure  to  do  so,  the  credi- 
tors' bill  was  filed  in  December,  1871.  With  the  exception 
of  service  of  process  upon  two  of  the  individual  defendantS| 
no  steps  were  taken,  not  even  process  to  bring  the  corporation 
before  the  court,  and  the  suit  remained  quiescent  until  August, 
1879,  when  the  amended  and  supplemental  bill  was  filed;  and 
no  call  was  made  until  December,  1880,  nine  years  after  the 
filing  of  the  bilL  Certainly  this  long,  and  so  far  as  the  rec- 
ord shows  unexplained,  delay  cannot  be  attributed  to  the 
stockholders  or  their  agents. 

It  is  further  insisted  that  the  effect  of  a  call  by  order  of  the 
court  rebuts  the  presumption  of  payment  arising  from  the 
lapse  of  time,  on  the  ground  that  the  stockholders  were  repre- 
sented  in  that  suit  by  the  corporation,  and  that  the  decree 
making  the  call  is  a  judicial  assertion  of  the  liability  of  the 
stockholders,  binding  them  personally.  The  stockholders  were 
represented  by  the  corporation,  so  far  as  to  render  binding  on 
them  the  decrees  of  the  court  in  respect  to  corporate  matters, 
and  their  property  rights  and  interests  in  the  corporation. 
The  decrees  of  the  Richmond  chancery  court  may  be  regarded 
as  having  adjudged  the  fact  and  amount  of  the  corporate  in- 
debtedness; that  the  creditors  were  not  barred  from  asserting 
their  claims  as  against  the  corporation;  and  that  calls  were 
necessary  to  meet  their  demands,  which  the  oonrt  had  author- 
ity to  order,  and  did  order.  For  these  purposes  the  stock- 
holders were  not  necessary  parties;  and  being  represented  by 
the  corporation,  the  decrees,  in  the  respects  above  stated,  are 
binding  on  them;  but  they  cannot  legally  operate  to  fix  a  pei^ 
sonal  liability  on  the  stockholders  who  were  not  made  par- 
ties. Making  a  call  by  the  court  authorized  the  trustees  to 
bring  suits  against  the  stockholders,  or  those  claimed  to  be 
stockholders,  in  courts  having  jurisdiction  over  them  person- 
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«Ily.  The  tnit  in  the  chancery  court  ii  in  no  tense  a  suit 
against  the  individual  Btockholders.  No  decree  was  rendered 
adjudging  who  were  stockholders,  but  merely  the  number  of 
shares  issued,  and  the  places  where  held.  No  more  binding 
effect  ought  to  be  given  to  a  call  made  in  such  suit  by  the 
court  than  would  be  given  to  a  call  made  by  the  corporation 
itself,  unless  the  individual  stockholder  is  a  party,  and  his  per- 
sonal liability  determined.  It  will  scarcely  be  contended  that 
had  the  corporation  continued  business,  a  call,  though  made 
within  twenty  years  from  the  organization,  would,  without  the 
commencement  of  proceedings  for  its  enforcement,  be  efficient 
to  rebut  the  presumption  of  payment.  The  legal  effect  of  a 
decree  in  such  suit  is  not  to  deprive  the  stockholder  of,  or  im- 
|Mtir,  any  personal  defense  he  may  have.  In  a  suit  against 
him  to  collect  the  call,  be  may,  noth withstanding  the  decrees, 
show  that  he  is  not  a  stockholder,  though  his  name  may  ap- 
pear on  the  books  of  the  corporation,  or  that  he  has  paid  his 
subscription  in  full,  or  set  up  any  other  available  personal  de- 
fense. "  Due  process  of  law  would  require  appearance  or  per- 
sonal service  before  the  defendant  could  be  personally  bound 
by  any  judgment  rendered  against  him":  Cooley's  Consti- 
tutional Limitations,  499.  As  to  claims  of  the  corporation 
against  a  stockholder  for  subscription  to  the  capital  stock, 
they  are  adversary  parties;  and  as  to  such  adverse  interests, 
one  cannot  represent  the  other. 

The  doctrine  of  prescription  rests  on  principles  different 
from  the  statute  of  limitations.  The  presumption  of  payment 
is  not  countervailed  by  evidence  of  intervening  infancy,  cov- 
erture, or  any  disability  of  suit  In  Harrison  v.  Hefliny  54 
Ala.  662,  speaking  of  the  effect  of  the  suspension  of  the  statutes 
of  limitation  during  the  war,  upon  the  presumption  arising 
from  the  lapse  of  time,  it  is  said:  **This  may  acquit  suitors 
of  the  imputation  of  laches;  but  the  presumption  rests,  not 
only  on  want  of  diligence  in  asserting  rights,  but  on  the  higher 
ground  that  it  is  necessary  to  suppress  frauds,  to  avoid  long 
dormant  claims,  which,  it  has  been  said,  have  often  more 
cruelty  than  justice  in  them;  that  it  conduces  to  the  peace 
of  society  and  the  happiness  of  families,  and  relieves  courts 
from  the  necessity  of  adjudicating  rights  so  obscured  by  the 
lapse  of  time  and  the  accidents  of  life  that  the  attainment 
of  truth  and  justice  is  next  to  impossible.'' 

We  can  perceive  no  sufficient  reason  why  claims  of  the  na- 
ture of  plaintiff's  should  be  excepted  from  the  operation  of  the 
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rule,  when  no  sufficient  cause  is  shown  for  the  long  delay.  Oo 
the  foregoing  well-established  principles  in  this  state,  nothing 
short  of  a  recognition  of  right  or  admission  of  liability,  or  the 
institution  of  legal  proceedings  against  the  stockholder  sought 
to  be  charged,  within  twenty  years,  will  prevent  the  presump- 
tion of  payment  from  becoming  conclusive. 

The  foregoing  principles  will  serve  as  a  sufficient  guide  on 
another  trial. 

Reversed  and  remanded. 


OoKFORATioNs— Calls  fob  UirpAn>  SuBscRipnoiia ^ As  t»  eqmftabW 
Juriidteiion  to  oompel  the  payment  of  unpaid  8abeeription%  or  to  make  ealli^ 
■ee  extended  dieenieiffln  in  note  to  Thompmm  ▼.  Bern  8am.  Btadtf  t  Am.  8L 
Rep.  SlO-Sli,  S6<(-867.  Where  the  oorporate  property,  indnding  unpaid 
sabecriptiona,  has  been  conveyed  to  secnre  its  debts,  which,  though  barred 
by  the  statute  of  limitations,  are  not  extinguished,  eqoitj  will  aid  in  oa* 
forcing  their  payment:  ffamiUon  T.  Oienn^  86  Va.  901. 

StATUTB  of   LlMITATIOffB    D0I8  HOT    RVN    AGAINST    CBBDRORS*    CLAIMS 

FOR  Uhpaid  SuBSOBiRioys  until  a  call  ia  made,  or  the  oorporation  eeaaes  to 
be  a  going  oonoem:  Note  to  Thomp9tm  t.  Smo  Sam.  Bank,  S  Am.  Deo.  8k 
Rep.  827-S2S;  Barrkk  t.  Oiffard,  47  Ohio  St  ISO;  21  Am.  St.  Rep.  796; 
Hyman  ▼.  Ookman,  82  Oal.  650;  16  Am.  St  Rep.  178;  Oktm  t.  Howard,  81 
Ga.  288;  12  Am.  St  Rop.  818. 

COBPOBATIOlffa  —  OOHOLUSIVSNnS  Of  A  JfTDOHBIIT  AOAOm  A  OOBFOEAmiS 

in  a  ereditors'  mit  to  reach  unpaid  subeeriptiona:  See  sole  to  nou^paom  ▼• 
Meno  8o9.  Bank,  8  Am.  St  Rep.  814,  810^  SSa 

Powxits  OF  Asuomn  fob  thi  Bbnkftt  of  Crfditob8»  or  aadgneeo  m 
bankruptcy,  and  of  reoeivera,  with  respect  to  unpaid  subeeriptiona:  See  Boto 
to  Thmnp$(m  ▼.  Bem>  Sao,  Bank,  8  Am.  St  Rep.  838-834. 

CoRPORATiovB — Etidbnos — Stook-booxs.  — The  stook-books  of  the 
poration  are  prima /aek  eridence  of  the  ownership  of  atoek.in  thoei 
appearing  therein  as  atockholdon^  for  the  pnrpoee  ol  charging  thorn  indtvid* 
ually  with  the  oorponls  dobti:  Note  to  nompmrn  f.  Emm  8nk  BatJ^  S 
St  Rif.  866^  867. 
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[n  l&ABAKA,  Wl) 

Wills — Oubiidbjitial  Rblatiows  —  Prbsumptiob  of  Uvsva  Xhfutbnb 
— -  BUBDBM  OF  Pboof.  —  The  mere  existence  of  confidential  relatioao 
Wtween  tho  proponent  and  principal  benefioiary  under  a  will  and  tho 
ieatator  will  not,  without  more,  raiae  a  presumption  that  tho  will 
procured  by  the  proponent  by  means  of  undue  iofluence  orer  the 
tor,  nor  cast  the  burden  of  proof  on  him  to  show  that  the  will 
executed  without  the  exercise  of  undue  iufluenoe,  ooerdon,  or  fraud  oa 
his  part  In  addition  to  the  existence  of  such  confidential  relatioii% 
the  proponent  mnst  exercise  some  active  interference  in  the  preparation 
or  execution  of  the  will,  to  raise  the  presumption  of  uiidae  iufiueace  om 
his  part 
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PSAoncn—  ABGUMXNTATiys  iKCTRucnoHs.  — >  Additioaal  forM  Med  ael  b» 
giyen  to  the  argument  of  ooniise]  by  embodying  in  the  iastniotioiui  a  re- 
quest that  the  jnry  "  may  look  to"  or  "oooeidflr''  thisortbat  fMt  Th» 
giving  of  raeh  inetmotioni,  howevert  is  not  rerenibfo  error* 

PluoTioB — MisLBAOuio  IiinmvoiiO]i&  ^  The  giTing  of  *>{■!— iiSitg  in. 
stmctione  ia  not  reversible  error,  when  moh  ins^etioiis  might  hav*- 
been,  bat  were  not»  met  and  remedied  by  requests  for  explanatory  in* 
stmetions. 

pKAcncB—  Abst&aov  iNSTBOcnom.  —  The  giving  of  abslraot  iostmotioa^ 
is  not  reversible  error,  nnless  the  reeord  shows  that  thflir  sOiMt  wis  ta- 
mislead  the  jury  to  the  appellant's  injuiy. 

Contest  of  the  probate  of  the  will  of  W.  Otis,  deceased^ 
propoanded  for  probate  by  C.  M.  Bancroft,  who  was  named 
therein  as  executor  and  principal  devisee  and  legatee.  The 
proponent  was  a  step-son  of  the  testator,  and  form  anj  year» 
had  been  his  partner  in  business.  The  will  was  oontested  by 
W.  Otis  and  others,  heirs  at  law  of  the  testator,  on  the  jfi^roand 
of  undne  influence  and  fraud  on  the  part  of  the  proponent. 
Judgment  for  the  contestants,  and  the  proponent  appealed. 

L*  H.  Faiih^  and  HamiUans  and  OaiUard^  for  the  appellant. 

Oreg.  L.  and  H.  T.  Smithy  and  Oayhrd  B.  and  Frank  B^ 
Clarky  for  the  appellees. 

McClbllan,  J.  The  present  appeal  brings  under  review,. 
inter  alta,  certain  instructions,  thirteen  in  number,  given  by 
the  judge  below  te  the  jury  at  the  request,  in  writing,  of  the 
contestants.  Of  these,  the  first,  second,  twelfth,  and  thir> 
teenth  state  substantially  one  and  the  same  proposition,  and 
will  be  considered  together.  That  proposition  is,  in  short,, 
that  if,  upon  the  contest  of  a  will,  it  be  shown  that  confiden* 
fidential  relations  existed  between  the  proponent,  he  being 
also  the  principal  beneficiary,  and  the  testator,  the  law,  with» 
out  more,  indulges  the  prima  facie  presumption  that  the 
testament  was  procured  to  be  executed  by  him  through  the 
exercise  of  undue  influence  over  the  mind  of  the  testator,  and 
puts  upon  him  the  onus  of  rebutting  this  presumption,  by  af«^ 
firmative  evidence  that  the  testamentary  act  was  not  induced 
or  procured  by  coercion  or  fraud  on  his  part. 

For  giving  these  instructions  the  trial  judge  had  the  very 
highest  authority  that  could  have  obtained  in  the  premises, — 
an  adjudication  of  the  supreme  court  of  Alabama.  The  point 
was  fairly  presented  and  directly  ruled  in  the  case  of  Moore 
V.  Spier^  80  Ala.  129,  —  an  opinion  concurred  in  by  the  whole 
court.     It  appeared   in  that  case  that  confidential  relations,. 
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tDQcb  of  the  character  of  those  shown  here  between  Bancroft 
and  William  Otis,  deceased,  existed  between  the  proponent 
and  principal  devisee,  one  Spier,  and  the  testatrix.  ^*  He  was 
her  trasted  agent,  haying  the  general  management  of  her 
property  and  business.''  He  was  related  to  her.  He  had  by 
kindness  acquired  great  influence  over  her.  It  did  not  appear 
that  this  influence  was  illegitimate,  or  that  it  had  been  unduly, 
•or  at  all  in  fact,  exercised  in  securing  the  large  testamentary 
provision  which  she  made  for  him.  Yet  the  court  said:  "  Un- 
der the  rule  laid  down  by  this  court  in  Shipman  v.  Fumi9s,  69 
Ala.  555, 44  Am.  Bep.  528,  and  Waddell  y.  Lanier,  62  Ala.  347, 
the  burden  of  proof,  in  our  opinion,  was  cast  on  the  devisee  to 
ahow  that  the  wiU  in  question  was  not  superinduced  by  fraud 
<ur  undue  influence,  but  was  the  result  of  free  volition  on  the 
part  of  the  testatrix.  We  need  not  add  anything  more  here 
by  way  of  discussion  to  what  is  said  in  these  cases,  except 
that  this  rule  as  to  the  burden  of  proof  is  one  of  public  policy, 
designed  to  prevent  the  abuse  of  certain  confidential  relation- 
ahips,  and  to  preserve  them  free  from  the  taint  of  an  overreach- 
ing selfishness."  And,  following  this  case,  it  was  said  in  Lyom 
V.  Campbell,  88  Ala.  469,  that  '*  whenever  a  confidential  relation 
exists,  such  as  principal  and  agent,  during  the  lifetime  of 
the  deceased,  continuing  to  his  death,  and  the  agent  ia  a 
favored  legatee  under  the  will,  the  presumption  or  inference 
is,  that  by  improper  acts  or  circumventions —  by  the  exercise 
of  some  undue  influence  —  the  testator  was  induced  to  be- 
atow  the  gift  or  legacy  contrary  to  his  desire  and  free-will; 
and  the  burden  of  proof  is  cast  on  the  legatee  to  show  that 
the  will  was  the  result  of  his  own  volition,  and  not  procured  by 
fraud  or  undue  influence."  And  somewhat  similar  language 
is  employed  in  the  case  of  Daniel  v.  Hill,  52  Ala.  437,  though 
when  read  in  the  connection  in  which  it  there  occurs,  it  can 
probably  not  be  said  to  sustain  the  proposition  of  the  charges 
we  are  considering,  as  dicta  even.  It  is  at  once  apparent,  there- 
fore, that  to  the  imputation  of  error  to  the  lower  court  in  the 
instructions  referred  to  it  is  essential  that  one,  at  least,  of  the 
former  decisions  of  this  court  must  be  overruled,  another 
limited,  and  yet  another  explained.  Before  reaching  such  a 
•eonclusion,  we  ought,  of  course,  to  be  very  sure  of  our  footing^ 
not  only  on  authority,  but  especially  on  reason  and  principle; 
for  if  the  position  taken  by  this  court  can  find  justification 
and  support  in  logical  deduction  from  recognized  legal  truths, 
it  should,  I  apprehend,  be  sustained,  notwithstanding  a  con- 
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nrative  respect  for  the  adjudged  eases  of  other  jurisdictions 
d  the  opinions  of  text-writers,  might  incline  us  to  another 
^"■esult  if  the  question  were  a  new  one  in  this  court 

Recurring,  then,  to  Moore  t.  SpieVj  80  Ala.  129,  it  is  to  be 
noted  that  the  doctrine  there  announced  is  made  to  rest  on 
^he  cases  of  Shipman  y.  Fumiss^  69  Ala.  555,  and  Waddell  y« 
ZianieVf  62  Ala.  847.  An  examination  of  those  cases  discloses 
that  each  of  them  involves  a  contract,  and  not  a  will,  —  a 
transaction  between  living  persons,  by  which,  while  both  are 
an  ewe,  one  claims  some  advantage  of  the  other,  and  not  a 
transaction  out  of  which  property  is  received  by  one  as  a  gift 
on  the  death  of  the  other.  Those  cases  are  authority  for  the 
doctrine  of  Moore  v.  Spier^  80  Ala.  129,  therefore,  only  on  the 
assumption  that  the  same  rule  in  this  respect  applies  to  de- 
vises, bequests,  and  wills,  as  obtains  in  regard  to  gifts,  convey- 
ances, and  contracts  inter  vivoe.  The  same  may  be  said  of  that 
part  of  the  opinion  in  Lyone  t.  CampbeU^  88  Ala.  469,  which  is 
quoted  above,  so  far  as  it  is  rested  on  Shipman  v.  Fumise^  69 
Ala.  655, 44  Am.  Rep.  528,  and  Waddell  v.  Lanier,  62  Ala.  847. 
And  moreover,  it  is  to  be  noted  that  in  Lyons  v.  Campbell,  88 
Ala.  469,  the  decision  turned,  not  upon  the  existence  of  con- 
fidential relations  alone,  but  in  connection  with  the  further 
facts  that  the  proponent  was  not  only  active  in  procuring  the 
will  to  be  written,  but  gave  the  directions  as  to  its  contents  to 
his  own  son,  who  wrote  it,  and  induced  its  execution  by  fraud- 
ulent misrepresentations  as  to  the  value  of  the  residuary 
estate  which  was  bequeathed  and  devised  to  him,  so  that  the 
language  quoted  from  that  case  was  essentially  a  mere  die* 
turn,  and  gives  no  additional  force  to  the  opinion  in  Moore  v. 
Spier^  80  Ala.  129.  Similarly,  what  is  said  in  Daniel  y.  J7tU, 
52  Ala.  487,  apparently  in  line  with  Moore  v.  Spier,  80  Ala. 
129,  is  not  so  when  reference  is  had  to  the  facts  of  the  case, 
and  when  that  part  of  the  opinion  relied  on  is  read  in  connec- 
tion with  that  which  precedes  and  follows  it  There  is  no 
other  case  in  Alabama  which,  either  in  the  terms  of  the  opin- 
ion or  in  the  matter  decided,  can  be  construed  or  contorted 
into  support  of  the  proposition  that  confidential  relations 
alone  infect  a  will  with  the  taint  of  prima  facie  invalidity, 
and  shift  the  burden  of  proving  that  it  is  the  result  of  the 
testator's  free  agency  on  the  proponent.  In  other  jurisdic- 
tions we  find  but  two  adjudged  cases  which  in  any  degree 
support  that  doctrine.  One  of  these  is  St  Leger^e  Appeal,  84 
Conn.  434,  450,  91  Am.  Dec.  735,  which  contains  a  dictum  to 
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the  effect  that  '^  the  law  presumee  Qndue  infloenoe  firom  oonfl* 
dential  relations  between  the  testator  and  principal  l^ateesor 
devisees,  and  that  the  burden  is  upon  them  to  show  by  satiab^ 
tory  proof  that  such  presumed  influence  did  not  in  fact  or  in 
any  degree  induce  ^  the  making  of  the  will  in  their  favor.  The 
other  is  the  case  of  Meek  t.  Perry,  86  Hiss.  190,  in  which 
it  was  held  by  a  divided  court  '*  that  the  principles  of  law 
which  protect  the  interests  of  wards  in  transactions  with 
their  guardians  extend  to  wills  made  by  them  in  favor  of 
their  guardians;  and  hence  a  testament  made  by  a  ward  in 
favor  of  his  guardian  will  be  held  void  for  want  of  capacity 
in  the  ward,  unless  the  legal  presumption  is  rebutted  hj 
proof." 

On  the  other  hand,  the  authorities  to  the  conTsree  of  the 
proposition  declared  in  Jfoor^  y.  Spier^  80  Ala.  129,  as  to  wills, 
and  embodied  in  the  charges  under  consideration,  are  almost 
too  numerous  to  be  cited.  The  position  taken  by  them  is, 
that  the  reasons  of  the  rule  which  impute  undue  influence  to 
confidential  relations  in  respect  of  contracts  and  transactiona 
inter  vivoe  do  not  apply  to  wills,  and  that  before  testamentary 
disposition  can  be  presumed  to  have  been  unduly  influenced, 
something  in  addition  to  the  mere  existence  of  confidential 
relations  must  be  shown;  as  that  the  proponent  initiated  the 
preparation  of  the  instrument,  or  wrote  it  himself,  or  gave 
directions  as  to  its  contents  to  the  draughtsman,  or  selected 
the  witnesses  to  be  present  at  its  execution,  and  the  like;  or 
in  short,  that  the  beneficiary  whose  interest  under  the  paper  ia 
attacked  was  as  a  matter  of  fact — aside  from  mere  presump- 
tion of  law — active  in  respect  to  or  in  some  way  connected 
with  the  preparation  and  execution  of  the  alleged  wilL  Ac* 
cording  to  this  line  of  authority,  confidential  relations,  coupled 
with  some  act  done  in  the  premises,  raise  the  presumption  of 
undue  influence  against  the  proponent,  in  a  case  like  the  pree» 
ent  one,  but  no  manner  or  degree  of  confidential  relationship, 
of  and  by  itself,  will  suffice  to  thus  cast  the  burden  of  proving 
that  the  testamentary  act  was  not  unduly  influenced  upon 
him:  Schouler  on  Wills,  sec.  246;  1  Jarman  on  Wills,  35,  86^ 
and  notes;  1  Red  field  ou  Wills,  537;  Gardiner  v.  GarcZinsr, 
84  N.  Y.  155,  163;  Tyler  v.  Gardiner,  35  N.  Y.  559;  PoH  ▼. 
Mason,  91  N.  Y.  539;  43  Am.  Rep.  689;  Cudneyy.  Ctidney,  68 
N.  Y.  148;  Ilnrjan  v.  Yates,  1  Demarest,  584;  EnioiCs  Will,  2 
J.J.  Marsh.  341;  Bleerker  v.  Lynch,  1  Bradf.  458;  Tyson  v. 
Tyson^  37  Md.  567;  Rutherford  v.  Morris,  77  111.  397;  Scchreet 
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▼.  Edwardi,  4  Met  (Kj.)  168,  174;  Saldmim  t.  Airbr,  99 
Mass.  79, 85;  96  Am.  Dec.  697;  McKeone  r.  Bams$^  108  Mass. 
844;  Waddington  v.  Buzby,  48  N.  J.  Eq.  154;  DM$  Appeal, 
57  Conn.  128;  Wheeler  y.  Whipple^  44  N.  J.  Eq.  141, 145;  Bayse 
▼.  Roesboroughj  6  H.  L.  Cas.  2,  48;  Parfitt  y.  Lawless,  L.  B.  2 
Pro.  &  D.  462;  MackaU  v.  Maekall,  U.  S.  Sap.  Ct,  1890. 

None  of  these  texts  or  cases  impugn  the  doctrine  of  £%ip- 
tnan  y.  Fumies,  69  Ala.  555,  44  Am.  Rep.  528,  and  Waddell  y. 
Lanier,  62  Ala.  847;  but  they  take  a  distinction  as  to  the  yitiat- 
ing  effect  of  confidential  relations  per  $e,  in  respect  to  transac- 
tions inter  vivoe  on  the  one  hand,  and  testamentary  dispositions 
on  the  other;  they  sustain  the  conclusions  reached  in  the  cases 
last  named,  while  condemning  that  of  Moore  y.  Spier,  80  Ala. 
1 29.  Thus  Mr.  Schouler  says;  ^  Equity  appears  often  to  haye 
6o  far  presumed  a  fraud,  where  one  holding  such  a  confidential 
relation  takes  a  gift,  as  at  least  to  haye  imposed  upon  him 
the  onus  of  disproying  it  Certainly  no  such  strict  role  per- 
tains to  the  law  of  wills;  •  •  •  •  and  where  it  does  not  appear 
that  the  fiduciary  draughted  the  will,  adyised  as  to  its  con- 
tents, or  eyen  knew  that  it  was  to  be  made,  there  can  be  no 
imputation  of  fraud  or  undue  influence '':  Schouler  on  Wills, 
sec  246.  In  In  re  SmUh'e  WUl,  95  N.  Y.  523,  Andrews,  J., 
after  stating  the  rule  obtaining  ifUer  paries,  that  the  existence 
of  confidential  relations  between  attorney  and  client,  guardian 
and  ward,  trustee  and  cestui  que  trust,  and  other  persons  one 
of  whom  is  subject  to  t))e  control  of  the  other,  raises  up  a 
presumption  of  undue  influence  when  the  dominant  party  ob- 
tains a  benefit  or  adyantage  of  the  other,  proceeds:  ^  The  rule 
to  which  we  haye  adyerted  seems,  howeyer,  to  be  confined  to 
cases  of  contracts  or  gifts  inter  vivos,  and  does  not  apply,  in 
all  its  strictness  at  least,  to  gifts  by  will.  It  has  been  held 
that  the  fact  that  the  beneficiary  was  the  attorney,  guardian, 
or  trustee  of  the  decedent  does  not  alone  create  a  presump- 
tion against  a  testamentary  gift,  or  that  it  was  procured  by 
nndue  influence  '^  Coffin  y.  Coffin,  23  N.  Y.  9;  80  Am.  Dec. 
235. 

In  Tyson  y.  Tyson,  87  Md.  583,  it  is  said  that  the  doctrine 
of  confidential  relations  adopted  by  courts  of  equity,  in  re- 
gard to  contracts  inter  vivos,  by  which  a  presumption  of  undue 
influence  is  indulged,  casting  the  burden  of  proof  on  the  party 
receiving  a  gift  or  advnntiipe,  can  have  no  application  to 
wills;  and  to  this  proposition  is  cited  the  case  of  Pnrfit  v.  Law- 
less,  L.  D.  2  Pro.  &  D.  462,  where  the  point  underwent  a  very 


910  Bancboft  v.  Otul  [Alabama^ 

ezhausiiTe  oonsideration;  and  tbe  applicatioa  to  wills  of  0» 
doctrine  obtaining  with  respect  to  gifts  inter  vivo8^  between 
persons  occupying  confidential  relations  to  each  other,  was 
flatly  and  unqualifiedly  denied.  In  delivering  the  opinion 
of  the  court,  Lord  Penzance  observes:  '^  This  rule  was  granted 
in  order  to  consider  a  suggestion,  strongly  pressed,  that  the 
rules  adopted  in  courts  of  equity  in  relation  to  gifts  inter 
vivos  ought  to  be  applied  to  the  making  of  wills.  In  equity, 
persons  standing  in  certain  relations  to  one  another  —  such 
as  parent  and  child,  man  and  wife,  doctor  and  patient,  at- 
torney and  client,  confessor  and  penitent,  guardian  and  ward 
—  are  subject  to  certain  presumptions,  when  transactions 
between  them  are  brought  in  question;  and  if  the  gift  or  coo* 
tract  made  in  favor  of  him  who  holds  the  position  of  influ- 
ence is  impeached  by  him  who  is  subject  to  that  influence, 
the  courts  of  equity  cast  upon  the  former  the  burden  of  prov- 
ing that  the  weaker  was  not  unduly  impressed  by  the  natural 
influence  of  the  stronger,  or  the  inexperienced  overreached  by 
him  of  more  mature  intelligence.  Applying  this  view  of  the 
subject  to  the  making  of  a  will,  it  was  contended  in  this  case 
that  it  was  enough  to  show  that  a  legatee  fell  within  the  class 
enumerated,  and  that  having  done  so,  the  onus  was  cast  npoD 
him  of  proving  that  his  legacy  was  not  obtained  by  undue 
influence.  It  would  be  an  answer  to  this  argument  to  say 
that  this  has  never  been  and  is  not  the  law  in  this  or  any 
other  court,  in  regard  to  wills  ":  Page  468. 

We  need  not  pursue  this  branch  of  the  discussion  further. 
Other  texts  and  adjudged  cases  might  be  cited  and  collated  to 
the  same  effect  of  those  already  adverted  to.  But  it  is  not 
necessary,  we  think.  Enough  has  been  said  to  demonstrate  that 
the  overwhelming  weight  of  authority  is  against  the  conclusioo 
reached  by  this  court  in  the  case  of  Moore  v.  Spier^  80  Ala. 
129.  Not  only  so,  but  it  has  also  been  demonstrated  upon  au- 
thority that  the  doctrine  of  Shipman  v.  Fumise^  69  Ala.  556^ 
44  Am.  Rep.  628,  and  Waddell  v.  Lanier,  62  Ala.  847,  is  an  en- 
tirely  different  matter  from  the  question  presented  in  Moore  t. 
Spier  J  80  Ala.  129,  and  cannot  be  called,  with  any  degree  of 
plausibility  even,  to  the  support  of  the  proposition  there  an- 
noanoed  as  applicable  to  wills.  No  reasons  are  given,  it  may 
be  noted,  for  the  conclusion  there  attained,  except  by  adoption 
of  the  reasoning  of  the  two  earlier  cases  cited,  which  was  not 
pertinent  to  the  question  in  hand,  and  aolBroed  a  wmnit  ngt 
referable  to  analogous  oonsiderationa. 
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Yet,  notwithstanding  all  this,  we  would  still  feel  con- 
strained,  as  before  stated,  to  adhere  to  Moore  v.  Spier ^  80  Ala. 
129,  if  it  could  be  supported  on  principle,  whatever  violence 
to  recognized  authority  might  be  involved  in  such  a  course. 
We  do  not  think,  however,  that  the  result  there  reached  can 
be  logically  sustained.  The  doctrine  of  presumed  undue  in« 
fluenee  against  the  dominant  party,  in  transactions  inter 
%ivo$f  seems  to  us  eminently  sound  and  just  It  proceeds, 
primarily,  upon  the  natural  assumption  that  a  living  per- 
0on,  having,  it  is  to  be  supposed,  a  need  for  his  property,  or 
at  least  a  desire  to  retain  it,  during  life,  will  not  part  with 
it  without  a  measurably  adequate  equivalent.  Where  it  is 
made  to  appear  that  he  has  given  it  away,  and  that  to  one  who 
occupies  a  position  of  domination  in  relation  to  him,  the  pre- 
sumption  still  is,  that  he  has  not  freely  deprived  himself  of 
it  and  its  use  and  enjoyment,  but  that  his  act  was  induced 
by  the  undue  exercise  of  the  influence  which  the  beneficiary 
is  shown  to  have  had  over  him;  and  this  presumption  must 
be  met  by  the  donee  and  rebutted,  else,  in  equity,  it  becomes 
as  a  fact  proven,  —  a  vitiating  factor  in  the  transaction.  With 
respect  to  testamentary  dispositions,  the  primary  presumption 
upon  which  the  whole  superstructure  of  the  doctrine  of  pre- 
sumed undue  influence  in  contracts  and  gifts  inter  vivos  rests 
is  entirely  lacking.  They  take  effect  upon  the  death  of  the 
donor.  They  involve  no  deprivation  of  use  and  enjoyment 
There  can  be,  with  respect  to  them,  no  assumption  that  the 
donor  would  not  voluntarily  part  with  his  property,  since  in 
the  nature  of  things  it  must  then  pass  from  him  to  others* 
selected  by  himself  according  to  the  dictates  of  his  affections, 
or  appointed  by  the  law  of  descents  and  distributions;  and  in 
either  case  without  consideration  moving  to  him.  It  is  not 
out  of  the  usual  course  of  things,  but  in  accordance  with  the 
exigencies  of  mortality,  that  the  property  should  cease  to  be 
his,  and  should  become  that  of  another.  And  the  very  con* 
siderations  which  lead  to  suspicion,  which  must  be  removed 
in  transactions  inUr  viVM,  — friendship,  trust  and  confidence, 
affection,  personal  obligations,  —  may,  and  generally  do^  Justly 
and  properly  give  direction  to  testamentary  dispositions. 

Another  very  cogent  reason  for  the  distinction  reoognised 
by  the  authorities  between  the  two  classes  of  transactions, 
with  respect  to  casting  the  onus  probandi  on  the  issue  of  un- 
due influence  vel  non^  rests  on  the  difference  in  the  attitude 
which  is  sustained  by  a  donee  or  grantee  on  the  one  hand. 
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and  a  devisee  or  legatee  on  the  other,  to  tho  act  aoaght  to  be 
impugned.  It  is  one  of  the  leading  principles  of  law  in  this 
connection  that  the  burden  of  proof  as  to  a  particular  (ael  is 
ordinarily  upon  the  party  who  is  in  a  position  to  know  fba 
truth  in  respect  thereto,  and  is  not,  except  in  oertain  OMsa 
governed  by  rules  which  do  not  obtain  here,  imposed  apoD 
the  party  who  is  not  supposed  to  have  knowledge  in  the  pran- 
ises.  Transactions  inter  vivos  are  necessarily  transactioiDS 
inter  partes.  The  donee  or  grantee  is  present  at  the  time  oi( 
or  at  least  knows  of  and  accepts,  the  donation  or  grant  made 
to  him.  He,  in  the  very  nature  of  things,  is  in  a  positioii  to 
know  all  the  circumstances  of  the  transaction,  and  to  an* 
lighten  the  court  and  jury  in  regard  to  them.  To  require 
him  to  do  so,  therefore,  is  in  harmony  with  the  general  lulei 
and  imposes  no  hardship  on  him.  These  reasons  for  the  mle 
in  respect  to  transactions  inter  vivos  do  not  obtain  with  i^ 
spect  to  a  will.  The  beneficiary  is  not  a  party  to  its  execu- 
tion, and  may  in  fact  know  nothing  of  it  for  years  after,  nor 
indeed  till  the  death  of  the  testator;  "  and,"  to  again  quote 
Lord  Penzance,  ^  to  cast  upon  him,  mi  the  bare  proof  of  the 
legacy  and  his  relation  to  the  testator,  the  burden  of  showing 
how  the  thing  came  about,  and  under  what  influence  or  with 
what  motive  the  legacy  was  made,  or  what  advice  the  testator 
had,  professional  or  otherwise,  would  be  to  oast  a  duty  on  him 
which  in  many  if  not  most  cases  he  could  not  possibly  die- 
charge";  and  would  be,  we  may  add,  in  many  if  not  UMoei 
cases  to  destroy  a  will,  not  because  its  execution  was  the  i^ 
suit  of  coercion  or  fraud,  but  because  a  party  who  cannot  be 
presumed  to  know  the  facts  has  fiiiled  to  testify  aa  to  them. 

Other  reasons  might  be  enlarged  upon  for  the  distinction 
we  are  considering.  We  will  content  ourselves  with  a  p^— ing 
reference  to  one  or  twa 

The  undue  influence  which  will  avoid  a  will  must  amouut 
to  coercion  or  fraud, — ideas  which  involve  actual  intent  to 
control  the  testator  against  his  wilL  The  law  never  pteeomes 
fraud  or  the  evil  intent  and  unlawful  acts  essential  to  the 
coercion  here  contemplated.  There  must  be  some  proctf  of 
these  things.  They  cannot  be  considered  to  have  been  done 
merely  because  the  proponent  had  the  power  to  coerce  or  to 
defraud.  Undue  influence  with  respect  to  gifts  and  eouTey* 
ances  inter  vivos  is  a  very  different  matter.  It  may  exist 
without  either  coercion  or  fraud.  It  may  result  entirely  from 
the  confidential  relation,  without  activity  in  the  direction 
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«ither  of  ooercion  or  fraud  on  the  part  of  the  beneficiary  occa* 
vying  the  poeition  of  dominant  influence.  It  is  upon  him  not 
only  to  abstain  from  deceit  and  duress,  but  to  affirmatively 
guard  tbe  interests  of  the  weaker  party,  so  that  their  dealing 
may  be  upon  a  plane  of  equality,  and  at  arms-length.  To 
presume  undue  influence  in  such  case,  therefore,  is  not  to 
presume  fraud  or  coercion,  or  any  act  which  is  malum  in  m, 
but  simply  tbe  continuance  of  the  influence  which  naturally 
inheres  in  and  attaches  to  the  relation  itself. 

Again,  it  is  said  that  the  equitable  doctrine  that  contracts, 
^fts,  etc,  between  parties  occupying  confidential  relations 
will  be  presumed  to  have  resulted  from  undue  influence  can-, 
not  be  applied  to  wills,  because  they  are  not  of  equitable  cog^ 
oisance,  but  their  validity  was  formerly  determinable  as  to 
realty  in  an  action  of  ejectment  by  tbe  heir,  and  as  to  per- 
sonalty in  the  ecclesiastical  courts,  and  as  to  both,  in  our 
jurisprudence,  is  triable  by  a  common-law  jury  in  a  court  not 
invested  with  the  administering  of  the  principles  of  equity: 
Authorities  supra,  and  Lee  v.  Lee^  71  N.  C.  145,  where  it  is 
6aid:  '^This  equitable  doctrine  [of  presumed  undue  influence 
from  confidential  relations]  has  never  been  understood  as 
applying  to  wills.  To  so  apply  it  would  raise  a  presumption 
against  every  will  in  favor  of  a  child,  a  wife,  a  father,  or  other 
relative,  and  would  defeat  probably  one  half  the  wills  pro* 
pounded  for  probate."  See  also  Adams's  Equity,  176,  to  the 
effect  that  ^*the  avoidance  of  transactions  on  tbe  ground  of 
fraud  is  a  copious  source  of  jurisdiction  in  equity.  With  re- 
spect to  fraud  used  in  obtaining  a  will  this  jurisdiction  does 
not  exist" 

The  discussion  need  not  be  further  pursued.  Our  consider- 
ation  of  the  authorities,  and  also  of  the  reasons  which  underlie 
the  true  doctrine  in  the  premises,  drive  us  to  the  conclusion 
that  the  case  of  Moore  v.  Spier^  80  Ala.  129,  is  unsupported 
by  either,  and  must  be  overruled.  And  we  return  to  the  rule 
as  it  was  really  held  in  Lyon$  v.  CampbeU^  88  Ala.  462,  and 
other  adjudications  of  this  court,  that  the  existence  of  confi* 
dential  relations  between  the  testator  and  principal  or  large 
beneficiary  under  the  will,  coupled  with  activity  on  the  part 
of  the  latter  in  and  about  tbe  preparation  or  execution  of  the 
will,  such  as  the  initiation  of  proceedings  for  the  preparation 
of  the  instrument,  or  participation  in  such  preparation,  em- 
ploying the  draughtsman,  selecting  the  witnesses,  excluding 
persons  from  tbe  presence  of  the  testator  at  or  about  the  time 
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of  the  execution,  concealing  the  making  of  the  will  after  it 
was  made,  and  the  like,  will  raise  up  a  presumption  of  ondae 
influence,  and  cast  upon  him  the  burden  of  showing  that  it 
was  not  induced  b;  coercion  or  fraud  on  his  part^  directly  or 
indirectly;  but  that  no  such  presumption  can  be  predicated 
alone  on  confidential  relations:  Hilt  y.  Barge^  12  Ala.  687; 
Daniel  v.  JETtU,  52  Ala.  430, 437;  dissenting  opinion  of  Handy^ 
J.,  in  Meek  v.  Perry^  86  Miss.  190,  approved  in  Daniel  ▼.  HtU^ 
52  Ala.  430;  Wheeler  y.  WhippUy  44  N.  J.  Bq.  142;  BaUey  od 
Onus  Probandi,  385-407;  Leeper  y.  Taylor,  47  Ala.  221. 

We  do  not  deem  it  necessary  to  examine  in  detail  the  re- 
maining charges  given  at  the  instance  of  the  conteatanta. 
Several  of  them  are  open  to  the  objection  of  being  argumen* 
tative;  such,  for  instance,  are  those  numbered  3,  3  a,  and  4» 
It  is  not  stating  an  erroneous  proposition  of  law  to  inform  the 
jury  that  they  ''may  look  to"  this  fact,  or  ''may  consider "^ 
that  fact,  or  that  a  certain  other  fact  "  is  pertinent  to  the  in* 
quiry,''  etc.,  for  all  evidence  properly  admitted  is  pertinent^ 
and  the  jury  undoubtedly  has  the  right  to  look  to  and  coo- 
aider  any  fact  which  has  been  adduced  before  them;  and 
hence  no  reversal  can  result  from  the  giving  of  such  cbargaB. 
But  while  all  this  is  true,  the  court  is  under  no  duty  to  ac- 
centuate, emphasize,  and  give  additional  force  to  the  argu- 
ment of  counsel  by  embodying  them  in  his  instructions  to 
the  jury:  Hauie$  v.  StaUy  88  Ala.  89;  Raine  r.  State,  88  Ala. 
91;  RUey  v.  State,  88  Ala.  193;  CarringUm  v.  LouisvitU  etc 
S.  R.  Co.,  88  Ala.  472;  Pellum  y.  State,  89  Ala.  82;  Kitiy  t. 
StaU,  89  Ala.  64;  Wathine  y.  State,  89  Ala.  89;  Hu8$ey  y.  StaU^ 
86  Ala.  84. 

Others  of  the  instmctions  may  be  fiiulty  in  that  they  tend 
to  mislead  the  jury,  but  such  tendency  would  not  avail  to  re- 
verse the  judgment  It  should  have  been  met  and  remedied 
by  requests  for  explanatory  instructions.  Nor  need  we  refer 
specially  to  the  instructions  which  are  claimed  to  be  abstract. 
That  infirmity,  if  it  exists,  could  not  be  made  the  basis  of 
revisory  action  on  our  part,  unless  we  could  see  the  effect  of 
it  was  to  mislead  the  jury  to  appellant's  injury. 

It  is  unnecessary  to  the  disposition  of  this  appeal  that  we 
should  definitively  pass  upon  charge  numbered  5,  bearing 
upon  the  testimony  of  the  physician  in  respect  to  the  mental 
condition  of  the  testator.  It  will  suflSce  to  say  that  we  are 
not  clear  but  that  that  charge  involves  error,  as  being  an 
invasion  of  the  province  of  the  jury. 
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We  shall  not  consider  the  point  urged  upon  as  with  resp^i 
to  the  verdict  of  the  jury.  Were  that  question  determined 
in  the  line  of  appellant's  insistance,  it  would  still  rest  in  the 
discretion  of  the  court  either  to  reverse  the  judgment  below 
and  render  judgment  here,  or  to  reverse  the  judgment  and 
remand  the  cause;  and  in  the  exercise  of  that  discretion,  we 
should  send  the  case  back  for  retrial  in  the  probate  eourti  as 
we  now  do,  pretermitting  consideration  of  the  sufficienoy  and 
effect  of  the  verdict 

For  the  errors  committed  in  giving  charges  1,  2, 12,  and  18^ 
the  judgment  is  reversed  and  the  cause  remanded* 

WOAS— PBBSUMPTIOir   OV   UhPUB   iHYLUSllOa— BfTBDBB   OV   FlWQV. — 

When  the  person  who  dranghta  a  will,  or  partidpfttet  in  proeniing  11^ 
piee  a  relation  of  eonfidence  towards  the  testator^  and  wonld  not  be  a 
fieiary  in  the  abeenoe  of  the  will,  the  presnmpttoo  of  vadne  '"^■^■*^ 
and  the  hnrden  of  proof  is  npon  him  to  show  that  the  tertator  eseeaied  the 
will  freely,  and  of  his  own  aooord:  Mi^moneTs  •^jopM^  M  Conn.  f9S|  tl 
8k  Ee|h  Mb  ud  extended  aotoi  ifitfsr  V.  Ahm^  188  nk  81.  Sm 
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in  AI.ABAXA,  an.] 

JiiiiMMiWT  ^  AnsmmsxT  ea  AHHUumn  on*  —A  eoerl  Minsl  illH*»  va^Fv 
or  annvl  its  final  jndgment  after  the  dose  of  the  teem  at  whieh  H  wis 
rendered^  except  to  eorrect  elerical  errors  or  ominions,  or  whoa  tte 
Jadgment  is  void  on  its  f aoe^  either  for  want  of  JarisdietioQ  of  tiM  sa^ 
Jeot-matter  or  of  the  parties, 

JvDOifxvT — Uhobbtaintt  nr  Dssoaimov.  —  A  Jadgment  la  ejeotmsat  4^ 
■eribing  the  land  as  **fraotioa  Na  IS;  a  part  of  the  eeatfaeast  foailw 
aad  northeast  quarter  of  seotioa  16;  township  4^  mage  4^  eeatrfaipg 
8175  aerea,"  and  foUowing  the  deseription  ia  the  plsadfugi 
is  aot  Toid  en  its  faee  lor  anoertainty  ia  desoriptlsai 

Appkm<  from  a  judgment  overmling  a  motton  to  isl 

m  judgment  in  ejectment 

H.  L.  Martin^  for  the  appellant  ' 

H.  H.  Blachman^  for  the  appellesL 

Coleman,  J.  A  court  is  without  poww  to  altar,  Taqr,  mt 
annul  final  judgments  after  the  close  «f  the  tenn  at  wUdi 
thej  were  rendered,  unless  it  be  for  the  oorreetion  ef  elerical 
errors  or  omissions.  When  a  court,  however,  has  rendered  a 
judgment  void  on  its  face,  either  from  a  want  of  jurisdiction 
of  the  subject-matter  or  of  the  parties,  such  judgment  may 
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be  ▼acated  at  any  Bobsequent  tenn:  Buchanan  t.  Ihawiamm, 
70  Ala.  402;  Baker  y.  Bardift,  76  Ala.  417;  dmr.Jmim^  40 
Ala.  297. 

Every  judgment  of  a  oonrt  of  jnBtioe  mnat  be  perftet  in 
itself,  or  capable  of  being  made  perfect  by  reference  to  the 
pleadingB  or  to  the  papers  on  file  in  the  oanae*  or  to  oklier  pe^ 
tinent  entries  on  the  docket:  Alexander  y.  Wheeler^  69  Ala. 
842.  In  the  case  in  69  Alabama,  the  verdict  was,  ^  We,  the 
jury,  find  for  the  plaintiff  for  the  land  running  to  the  Fergu- 
son and  Allen  line,"  and  the  judgment  followed  the  yerdiet 
The  verdict  was  special,  evidently,  for  a  part  of  the  land  eiied 
for,  and  there  was  nothing  in  the  pleadings  or  papers  on  file, 
or  entries,  to  define  where  the  Ferguson  and  Allen  line  was. 
The  judgment  was  held  void  for  uncertainty:  /#iiUfis  y.  ffod^ 
8  Stew.  74. 

In  the  case  under  consideration,  the  judgment  of  the  court 
follows  the  pleadings,  and  the  lands  described  in  the  judg- 
ment accord  exactly  with  those  in  the  declaration.  In  eject- 
ment, a  general  verdict  is  sufficient:  Chapman  y.  Holding^  60 
Ala.  522.  A  verdict  for  tiie  land  in  the  declaration  described 
has  been  held  to  be  sufficiently  specific,  although  the  declara- 
tion does  not  precisely  ascertain  the  quantity  or  boundaries: 
Tyler  on  Ejectment,  581.  If  the  verdict  is  for  a  less  number 
of  acres  then  mentioned  in  the  declaratioui  it  is  neceeeaiy  to 
describe  either  the  lands  to  be  recovered  or  those  denied  by 
the  verdict:  Tyler  on  Ejectment,  785,  821.  When  the  judg- 
ment refers  to  some  monument  or  existing  thing  to  designate 
a  boundary,  it  is  sufficient:  Bennei  v.  Jfonis,  9  Port  178. 
Where  no  statute  controls,  the  certainty  of  a  verdict  may  be 
established  by  a  reference  in  it  to  monuments  on  the  ground* 
to  recorded  deeds,  or  diagrams  filed  of  record,  or  to  warranta 
of  survey,  or  to  an  "  old  hedgerow  ":  Sedgwick  and  Wait  oo 
Trial  of  Title  to  Land,  sees.  499,  501.  Declaration  describing 
land  as  a  certain  lot,  designating  it  by  number,  in  m  ittrtafa 
town,  or  a<lcording  to  a  certain  plat^  is  sufficient. 

These  authorities  are  ample  to  show  that  the  deeoripticii 
need  not  be  such  as  the  court  judicially  knows  to  be  a  aobdi- 
vision  of  land.  ^'  It  is  by  no  means  essential  that  fix>m  a  meve 
inspection  of  the  description  the  court  should  be  enabled  te 
know  what  lands  were  intended.  The  tract  may  be  deaii^ 
nated  by  some  name  not  understood  by  the  court,  but  per- 
fectly familiar  to  all  persons  acquainted  with  the  neighborhood 
in  which  the  land  is  situated.    Evidence  may  be  received  te 
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show  the  signification  of  such  a  name,  or  to  show  that  any 
other  descriptive  words,  though  apparently  meaningless  or 
uncertain,  do  in  fact  designate  a  particular  tract  in  such 
manner  that  its  identity  would  be  apparent  to  persons  with 
whom  it  is  familiar":  See  De  Sepulveda  y.  Baugh,  74  Cal. 
468;  5  Am.  St.  Rep.  455,  and  note;  Freeman  on  Executions, 
Bee.  281. 

Under  these  principles,  we  hold  that  a  judgment  describ- 
ing the  lands  as  "  fraction  No.  12,  a  part  of  the  southeast 
quarter  and  northeast  quarter  of  section  16,  township  4,  range 
4,  containing  84.75  acres,"  and  which  description  follows  that 
in  the  declaration,  is  not  yoid  upon  its  face:  Carlide  y.  KUU' 
brewy  89  Ala.  834.  The  exact  number  of  acres  is  given,  and 
there  may  be  ** diagrams,"  "surveys,"  "plats,"  from  which 
the  exact  limits  and  boundary  lines  of  "fraction  No.  12" 
may  be  ascertained.  We  have  not  considered  the  evidence 
introduced  on  the  motion  to  vacate  the  judgment.  If  legal, 
such  would  only  confirm  the  correctness  of  the  conclusion  to 
which  we  have  arrived.  "  Where  a  patent  has  been  issued 
by  the  proper  officers  of  the  United  States,  the  presumption  is 
that  it  is  valid,  and  passes  the  legal  title.  It  is,  furthermore, 
prima  facie  evidence,  of  itself,  that  all  the  incipient  steps  had 
been  regularly  taken  before  the  title  was  perfected  by  the  pat- 
ent ":  Sehnee  y.  Sehnee^  23  Wis.  877;  99  Am.  Dec.  184. 

The  governor's  patent  to  these  lands  designates  them  as 
**  fraction  No.  12,"  and  the  further  description  in  the  patent 
is  the  same  as  that  of  the  judgment  The  question  as  to 
whether  the  governor  issued  more  patents  than  one  to  differ- 
ent persons  for  the  same  land,  or  patents  for  more  land  than 
the  section  contained,  or  who  has  the  superior  title  to  the 
land  in  controversy,  or  whether  there  is  such  error  in  the 
judgment  as  would  require  a  reversal  on  appeal,  doei  oot 
arise  on  the  record,  and  cannot  be  considered* 

Affirmed.  

JuDOMnm — AmiTDMiirr  ob  AmruLMBiiT  ov;  Airm  Olobb  or  Tnur.  — > 
Amendmenti  of  judgments  will  only  be  permitted  in  the  fartheranoe  of  jiw> 
tioe:  Indkma  etc  If p  Co.  r.  Bird,  lie  Ind.  217|  9  Am.  St  Bep.  84^  and 
aotoi  A  ooart  eanaok  a*  a  rabseqnent  term  amend,  modify,  or  annul  a 
w9gdU»  Jttdgment^  azoept  as  provided  by  etatnte:  Cook  v.  Moore,  100  N.  0. 
S94|  6  Am.  St.  B^.  587,  and  note.  Judgments  cannot  be  amended  for  efroc 
of  oofQrt  after  the  end  of  the  termt  Speed  r.  Han%  1  T.  R  Mon.  18;  16  Am. 
Bee.  78|  Ifoiytifi  v.  Haye^  Breese,  128;  12  Am.  Dec.  147,  and  note;  Com  etc 
Bank  V.  Bl^  110  N.  T.  414;  County  qf  Cook  v.  Calumet  etc.  Caml  etc  Co., 
181IU.60S. 
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Griffith  v.  yBNTBB8& 

(VI  ALiLBJLMA,  Ml] 

iMFAvn— JvDomm  AOAnrar*  winiovrr  Appoditivo  Quamvum  ab  I^ 
nH.  —A  decree  pro  eot^eaao  diTeeiing  the  legftl  title  to  Und  OBt  of  oi- 
lant  defendants  not  repreeented  hj  gmurdian  ad  9Um  is  wfaoUy  ifvegiilsf; 
and  miut  be  roTened. 

DsBOB^  AoKNOwLBDOMXirxa  OF — JuBODionKur  TO  OoRKBOi.  — no 
eonferred  on  oertain  officers  to  take  acknowledgments  of  deeds  is 
tory;  and  oonrts  of  law  or  equity  have  no  Jnrisdiotioa  to  amend  or  es^ 
root  defective  ezeontions  of  such  power. 

AoKNowLXDoiairrs  <-  Powxb  ov  Ofhoib  lo  Cobrmt.  —An  oAosr  bsisn 
whom  the  acknowledgment  of  a  oonveyance  of  land  Is  made  sols  jvdl> 
eially  when  certifying  to  the  acknowledgment;  and  when  the  ooavef* 
ance  so  acknowledged  is  delirered  to  the  partiesi  and  aooepied  isr 
record,  or  as  the  complete  ezecntion  of  the  Instrnment^  he  has  no  pow 
to  alter,  add  to^  or  make  a  new  eertificats^^thoat  a  leaeknoBiadf" 
menU 

AoxMowLiDOMxiiTi  — PowxB  OF  OfTioiB  TO  OoEEiOK «— Whore  the  asr- 
tificate  of  acknowledgment  of  a  mortgage  of  a  homestead  hy  a  hnsbaad 
and  wife  is  fatsUy  defectiTe^  the  officer  making  the  eertificate  has  no 
power  to  oorreot  it  at  a  snhseqneni  time^  aor  to  attach  thereto  a  wtm 
and  valid  certificate, 

Jere  N.  WUHami^  for  the  appellanta. 

Roquemore^  White^  and  McKetme^  and  Qwrg$  W.  P^aidk^  §m 
the  appellee. 

CoLBMANy  J*  The  record  oontains  the  following  statement 
of  facts:  On  and  prior  to  the  twelfth  day  of  January,  1879, 
Thomas  Ventress  was  possessed  of  and  owned  in  fee  certain 
lands  described  in  the  pleadings,  and  on  that  day  sold  the 
«ame  to  Junius  Griffith  and  Jere  Griffith,  put  the  yendees  in 
possession,  and  executed  his  bond  to  make  them  yalid  titles 
upon  the  payment  of  the  expressed  consideration.  The  entire 
purchase-money  was  afterwards  paid,  but  Thomas  Ventress 
died  without  executing  a  deed  of  conveyance  as  provided  for 
in  his  bond  for  titles.  Prior  to  the  death  of  Thomas  Ventress, 
but  after  he  had  received  the  entire  purchase-money,  one  of 
his  vendees,  on  the  Slat  of  January,  1885,  executed  a  mort- 
gage to  the  said  Thomas  Ventress  on  his  entire  half-interest 
in  the  lands,  to  secure  the  payment  of  a  new  indebtedness  for 
the  sum  of  $619.66.  Both  Junius  Griffith  and  Jere  Griffith 
were  married,  and  with  their  wives  respectively  occupied  the 
lands  purchased,  but  separate  parts,  as  their  respective  home- 
steads. These  lands  are  situated  in  the  county,  comprise  tn 
ioio  365  acres,  and  are  of  less  value  than  |2,OO0l 
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James  C.  Ventress,  the  appellee,  qualified  as  the  adminis- 
trator  of  Thomas  Ventress,  and  as  such  administrator  brought 
4iait  in  ejectment,  and  recovered  the  entire  lands,  and  dam« 
Ages  for  the  detention  thereof,  by  rirtne  of  the  legal  title  of 
his  intestate,  and  from  which  he  had  never  parted,  and  not 
upon  the  title  conveyed  to  him  by  the  mortgage.  After  his 
purchase,  Jere  Griffith  died,  and  left  surviving  him  Isham 
Griffith  and  Sarah  Noble.  Thomas  Ventress  left  several 
adult  heirs,  and  also  Ellen  J.  Taylor,  a  minor  over  fourteen 
years  of  age,  and  John  Taylor,  Mary  L.  Taylor,  and  other 
minors  under  fourteen  years  of  age.  All  the  minors  are  non« 
jresidents. 

The  wife  of  Junius  Griffith  signed  the  mortgage  with  her 
husband.  The  acknowledgment  was  taken  befi>re  J.  H.  Al- 
ston, probate  judge  of  Barbour  County,  on  the  day  of  the  date 
of  the  mortgage,  to  wit,  the  81st  of  January,  188fi.  This  oer^ 
tificate  of  the  acknowledgment  by  the  wife  is  defective  and 
insufficient  to  make  the  mortgage  valid  as  to  the  homestead. 
After  the  filing  of  this  bill,  to  wit,  on  the  20th  of  August,  1889, 
the  probate  judge  made  and  added  a  new  certificate  to  the 
mortgage,  complying  in  all  respects  with  the  law  as  to  con* 
Teyances  of  the  homestead.  It  does  not  appear  that  Junius 
Griffith  or  his  wife  knew  of  or  consented  to  the  additional  cer- 
tificate. 

The  object  of  the  present  bill  is  to  divest  the  legal  title  out 
of  the  heirs  of  Thomas  Ventress,  and  invest  the  same  in  the 
complainants,  and  to  have  the  mortgage  declared  null  and 
void,  because  the  certificate  of  the  acknowledgment  by  the 
wife  of  Junius  Griffith  was  fatally  defective. 

It  has  been  often  decided  by  this  court  that  parties  in  whom 
the  legal  title  is  vested  must  be  in  court,  before  a  decree  can 
be  properly  rendered  divesting  them  of  their  title.  In  all  cases 
where  minors  are  interested  as  material  defendants,  they  must 
be  represented  by  a  guardian  ad  litem  properly  appointed:  Hilh 
bUr  V.  Sprowlj  71  Ala.  50.  A  decrse  pro  cot^esso  against  minor 
defendants  not  represented  by  a  guardian  od  litem  is  wholly 
irregular;  and  in  cases  where  th*.  legal  title  is  vested  in  them, 
it  is  the  duty  of  this  court  to  averse  the  case  and  remand 
the  cause,  that  they  may  be  pr*»perly  made  parties,  and  their 
interest  protected.  The  record  shows  a  decree  pro  eonfen^ 
against  Ellen  J.  Taylor,  John  Taylor,  and  other  minor  do* 
fendants,  and  it  fails  to  pb'.'W  that  they  have  at  any  time 
represented  by  a  guardi  v  ad  litem. 
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James  0.  Ventress,  individaally  and  as  the  administrator 
of  Thomas  Ventress,  answered  the  bill,  and  bj  cross-bill 
sought  a  foreclosure  of  the  mortgage.  The  difficult  question 
Id  the  case  is  as  to  the  legality  of  the  new  certificate  made 
by  the  probate  judge  to  the  mortgage  on  the  20th  of  August^ 
1889,  — over  four  years  after  the  first  certificate,  and  after  the 
expiration  of  the  term  of  office  held  by  him  when  he  made 
the  first  certificate,  although  he  had  been  re-elected,  and  was 
occupying  the  same  official  position  when  he  made  the  second 
oertificate. 

The  question  has  never  been  directly  before  this  courts  and 
the  authorities  are  not  in  harmony.  In  the  case  of  Cox  v.  0ol> 
0Ofii5, 87  Ala.  691, 18  Am.  St  Rep.  79,  it  is  stated:  "^  While  no 
ease  has  been  heretofore  presented  in  which  the  wife  was  in 
fact  examined  separate  and  apart  from  her  husband  touching 
her  signature  to  an  alienation  of  the  homestead,  and  made  the 
statutory  acknowledgment  of  her  roluntary  signature  and  as- 
sent, and  the  officer  before  whom  the  acknowledgment  was 
made  omitted  to  oertify  in  substantial  compliance  with  the 
statute,  the  principles  which  underlie  the  case,  and  are  ded- 
sive  of  the  question  inyolred,  should  be  regarded  as  well  settled. 
An  alienation  of  the  homestead  by  a  married  man,  not  executed 
by  the  wife  in  the  manner  prescribed  by  the  statute,  has  been 
uniformly  held  to  be  a  nullity.  •  •  •  •  The  constitution  and 
statute  have  reference  to  some  mode  of  alienation  by  which 
the  title  passes  in  praM^nti.'^  It  has  been  uniformly  held 
that  courts  of  equity,  in  the  absence  of  statutory  authority, 
eannot  relieve  against  the  defective  execution  of  a  power  ere* 
ated  by  statute,  nor  supply  any  of  the  formalities  requisite  to 
its  due  execution. 

The  sustain  the  authority  of  the  probate  judge  to  add  his 
last  certificate,  and  thereby  render  the  mortgage  valid,  we  have 
been  referred  to  a  statement  of  the  court  made  in  the  case  of 
Carlisle  v.  Carlide^  78  Ala.  544,  and  of  Cox  v.  Holcomb^  37  Ala- 
691,  18  Am.  St  Rep.  79,  just  cited.  It  will  be  seen  from  the 
extract  quoted  from  the  latter  case  that  the  court  stated  that  the 
precise  question  had  never  arisen  in  this  state.  In  the  case  of 
Carlisle  v.  Carlisle^  78  Ala.  644,  the  justice  of  the  peace  before 
whom  the  acknowledgment  was  made  failed  to  sign  the  cer« 
tificate.  It  was  not  contended  that  the  certificate  was  suffix 
eient^  or  that  the  justice  of  the  peace  could  then  affix  his 
signature,  so  as  to  make  the  certificate  valid.  In  the  body 
sf  the  certificate  the  name  of  the  justice  appepred,  and  the 
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attempt  was  made  to  show  that  his  name  was  written  hy 
the  justice  himself,  and  thus  to  bring  tb^  certificate  within 
the  principle  laid  down  in  Sharps  v.  Omie,  61  Ala.  263,  and 
Rogen  y.  AdamSj  66  Ala.  600,  where  it  was  held  that  a  defect* 
iye  oeriificate  of  acknowledgment  *^  may,  from  necessity,  oper* 
ate  aa  a  substitute  for  the  formal  attestation  of  a  witness.'^ 
In  the  case  of  Carlisle  y.  Carlisley  78  Ala.  544,  the  justice  had 
ceased  to  be  a  justice,  and  had  removed  from  the  county  in 
which  he  held  the  office  of  justice  of  the  peace.  At  the  con* 
elusion  of  the  opinion,  the  court  stated:  '^The  officer  who 
filled  the  blanks  in  the  printed  form  on  the  deed  has  ceased  to 
be  such  officer,  and  is  anauthorixed  to  make  a  certificate  aa 
justice  of  the  peace  in  Pike  County,  to  have  effect  by  relation 
as  if  done  at  the  time  he  was  acting  as  such  officer.''  No  au« 
thority  ia  cited,  and  the  question  now  under  consideration  was 
not  involyed  in  that  case,  and  not  determined. 

At  the  close  of  the  opinion  in  the  case  of  Ce«  y.  Hcleombf 
87  Ala.  692, 18  Am.  St  Rep.  79,  the  court  says:  "^The  officer 
taking  the  acknowledgment  may,  during  his  continuance  in 
office,  yoluntarily  correct  his  certificate,  or  make  a  new  one 
conforming  to  the  statute,  if  the  facts  warrant;  bat  a  court  of 
equity  will  not  assume  to  correct  or  aid  the  defectiye  execution 
of  such  statutory  powers***  The  case  of  WannaU  y.  Kern^  61 
Ma  160,  is  referred  to  as  sustaining  this  proposition.  Whether 
an  officer  taking  the  acknowledgment  may,  during  his  contin* 
nance  in  office,  yoluntarily  correct  his  oertificate  was  not  a 
question  in  the  case,  and  Uie  statement  must  be  regarded  in 
the  nature  of  a  dietwn  of  the  court  It  howeyer,  the  princi- 
ple is  ooneeti  and  sustained  by  authority,  and  is  applicable^ 
it  is  decifliye  of  the  question  under  consideration. 

By  leftning  to  the  case  of  WannaU  y.  £>m,  61  Mo.  160^ 
quoted,  it  will  be  aeen  that  the  court  uses  the  predse  Ian* 
goage  used  by  this  court  in  the  case  of  Cox  y.  Holcomb^  87  Ala. 
601, 18  Am.  8t  Rep.  79,  and  just  quoted.  By  examination. 
It  win  be  seen  the  precise  question  was  not  before  the  court  in 
the  eeae  of  IFamiaU  y.  Kem,  61  Mo.  160.  The  bill  was  filed  to 
Inreeloee  a  mortgage  giyen  by  Eem  and  wife  upon  lands  belong- 
ing to  the  wife.  The  bill  admitted  the  insufficiency  of  the  cer- 
tificate of  the  notary  public,  made  him  a  party  defendant,  and 
sought  to  haye  the  certificate  amended  by  the  decree  of  the 
court  It  was  held  that  a  court  of  equity  had  no  jurisdic- 
tion to  correct  the  mistake,  and  the  bill  was  dismissed.  In 
the  opinion  rendered  it  was  stated:  ^*  The  officer  may  yolun- 
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tarily  correct  bis  certificate,  when  he  has  giren  a  defective 
<me,  if  the  facts  really  exist  to  warrant  such  action."  Sev- 
eral authorities  are  referred  to  in  this  opinion,  but  a  careful 
examination  shows  that  none  of  them  sustain  the  court  in  its 
didum.  The  authorities  there  cited  are  on  the  point  that  a 
court  of  equity  has  no  jurisdiction  to  correct  such  mistakes. 

Acting  on  the  suggestion  made  by  the  court,  the  notary, 
who  had  continued  in  o£5ce,  did  afterwards  perfect  his  cer> 
tificate,  and  the  question  came  up  again,  and  is  reported  in 
WannaU  y.  Kem,  67  Ma  478.  On  this  trial,  the  facU  of  the 
amended  certificate  were  oontroyerted  by  Mrs.  Kem,  and 
the  issue  submitted  to  a  jury.  The  precise  question  was  pre- 
sented in  the  sixth  charge  to  the  jury.  The  jury  found  the 
issue  in  favor  of  Mrs.  Kern,  and  against  the  truth  of  the 
fiicts  as  stated  in  the  new  certificate.  The  issue  having  been 
determined  in  favor  of  Mrs.  Eem,  she  did  not  appeal,  but  the 
plaintifif  did  appeaL  Whether  charge  No.  6,  which  involved 
the  question  now  considered,  asserted  a  correct  proposition 
was  not  before  the  court  on  appeal,  and  could  not  have  been 
adjudicated;  but  the  judgment  of  the  lower  court  was  af- 
firmed, and  in  conclusion  the  court,  Napton,  J.,  made  this 
significant  statement:  ^  We  are  satisfied  the  law  in  this  case 
was  stated  to  the  jury  in  the  most  favorable  form  it  conld 
have  been  for  the  plaintiff, — in  fact,  more  favorable  than  the 
adjudications  authorise.'' 

The  case  of  OiWraith  v.  OoUtvan,  78  Mo.  456,  was  <me  in 
which  the  officer  who  took  the  acknowledgment,  and  made 
the  certificate  after  he  had  gone  out  of  office,  undertook  to 
correct  a  defect  in  his  certificate.  The  opinion  rendered  dis- 
cussed the  cases  reported  in  61  Missouri  and  67  Missouri; 
and  the  court  declared  the  statement  that  '*  the  officer  may 
voluntarily  correct  his  certificate,  or  make  out  a  proper  cer- 
tificate, where  he  has  given  a  defective  one,"  was  made  with- 
out  citing  authority,  or  reason,  and  was  *'  fairly  an  cfriter 
diciumJ*  Further  commenting  on  these  two  cases  (61  Mis- 
souri and  67  Missouri),  the  court  uses  the  following  lan- 
guage: ''These  cases  furnish  the  only  foundation  in  this 
state  for  the  doctrine  that  an  officer,  even  while  yet  an  offi- 
cer, may  amend  his  certificate  of  acknowledgment  to  the 
deed  of  a  married  woman  for  her  fee-simple  lands,  after  he 
has  delivered  it  to  the  grantees  with  a  defective  certificate. 
It  is  not  difficult  to  perceive  that  the  doctrine  rests  upon  a 
slim  foundation,  so  far  as  direct  adjudication  is  concerned, 
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when  80  eminent  m  jorist  as  Judge  Napton  conld  only  speak 
of  it  as  haying  been  intimated  by  the  court  Counsel  for  the 
lespondent  have  been  unable  to  furnish  us  any  other  author- 
i^  on  the  subjeot^  and  we  presume  they  are  possessed  of  no 

The  ease  in  61  Missouri  has  been  discussed  at  length  be- 
cause it  was  referred  to  in  Cox  y.  Holcomb^  87  Ala.  691, 13 
Am.  8t  Rep.  79.  After  a  careful  examiuation,  we  hold  it  is 
not  an  authority  in  point,  and  it  has  been  expressly  declared 
an  oUUr  dictum  by  the  later  decisions  of  the  same  state. 

In  the  ease  o(  Jordan  y.  Corey ^  2  Ind.  885, 62  Am.  Dec.  51 6> 
it  was  held  that  the  oflScer  could  amend  his  certificate,  and  to 
mpport  the  proposition  the  case  of  Elliott  y.  Peirsoly  1  Pet.  828, 
was  oited.  An  examination  of  this  case  discloses  the  fact  that 
it  does  not  sustain  the  proposition.  The  case  in  1  Peters  arose 
under  the  construction  of  a  Kentucky  statute,  and  in  eon* 
etruing  the  statute  the  court  says:  '^  The  Kentucky  statute 
aboye  cited  shows  clearly  that  the  legislature  of  that  state 
has  neyer  lost  sight  of  the  principle  declared  by  the  Virginia 
statute, '  that  when  any  deed  has  been  acknowledged  by  a 
f$tn$  covert^  and  no  record  made  of  her  priyy  examination, 
0uch  deed  is  not  binding  on  the  feme  and  her  heirs.'  What 
the  law  requires  to  be  done  and  appear  of  record  can  only  be 
done  and  made  to  appear  by  the  record  itseUl  It  is  not  the 
fact  of  priyy  examination  merely,  but  the  recording  of  the 
fiict,  which  makes  the  deed  effectual  to  pass  the  estate  of  a 
feme  eoverL^  The  court  then  proceeds  as  follows:  ''  Had  the 
elerk  authority  to  alter  the  record  of  his  certificate  of  the 
acknowledgment  of  the  deed  at  any  time  after  the  record 
was  made?  We  are  of  opinion  he  had  not.  We  are  of  opin- 
ion he  acted  ministerially,  and  not  judicially,  in  the  matter; 
and  until  his  eartificate  was  recorded,  it  was  in  its  nature 
but  an  act  ta  patef  and  alterable  at  the  pleasure  of  the  officer. 
But  the  authority  of  the  clerk  to  make  and  record  the  certifi- 
cate of  the  acknowledgment  of  a  deed  was  fwictue  officio  as 
soon  aa  the  record  was  made.  If  a  clerk  may,  after  a  deed, 
together  with  the  acknowledgment  or  probate  thereof,  has 
been  committed  to  record,  under  color  of  amendment,  add 
anything  to  the  record  of  acknowledgment,  we  can  see  no  jusi 
reason  why  he  may  not  subtract  from  it  •  •  •  •  Such  a  doc- 
trine would  be,  in  practice,  of  yery  dangerous  consequences 
to  the  land  titles  of  the  country,  and  cannot  receiye  the  sano* 
tion  of  this  court.'' 
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The  reasoning  and  conclusion  of  the  court  in  this  case  ex* 
eludes  it  as  an  authority  to  sustain  the  proposition  declared 
in  the  Indiana  case,  that  the  officer  before  whom  an  acknowl* 
edgment  is  made  may  voluntary  alter  or  amend  his  certifi- 
cate at  any  time  during  his  continuance  in  office.  It  is  to 
the  reverse.  See  also  Murrell  t.  Diggs^  84  Va.  900;  10  Am. 
St  Bep.  898. 

In  the  case  of  Bimr$  y.  Zaehariah^  11  Cal.  281,  70  Am.  Dec. 
779,  it  was  held  that  the  certificate  of  a  notary  public  to  a 
deed  is  not  an  act  in  pais  which  he  may  exercise  by  virtue  of 
his  office  at  any  time  while  in  office;  that  he  ^'derives  his 
power  from  the  statutes,  acts  under  a  special  commission  for 
that  particular  case,  and  after  taking  the  acknowledgment 
and  making  and  delivering  the  return,  his  functions  cease, 
and  he  is  discharged  from  all  further  authority,  and  cannot 
alter  or  amend  his  oertificate."  Mr.  Justice  Baldwin,  who 
delivered  the  opinion,  thus  referred  to  the  case  of  Jordan  v. 
Corey^  2  Ind.  885,  62  Am.  Dec.  616,  which  we  have  above  con* 
sidered:  ^  We  do  not  deem  it  necessary  to  criticise  the  ease 
of  Jordan  v.  Corey,  2  Ind.  885;  62  Am.  Dec.  516.  That  case 
we  think  wholly  unsupported  by  authority.''  The  case  in  11 
California  is  directly  in  point,  and  the  reasoning  of  the  oouri 
appears  to  us  to  be  conclusive. 

In  the  ease  of  MerriU  v.  Yates,  71  IlL  688, 22  Am.  Rep.  188^ 
Walker,  J.,  delivering  the  opinion  of  the  court,  said:  *'  It  is  also 
contended  that  the  subsequent  certificate,  written  by  the  jus* 
ties  of  the  peaoe  on  the  deed  some  years  after  the  first  was 
made,  cured  the  defective  certificate,  although  the  deed  was 
not  acknowledged.  We  have  been  referred  to  no  precedoit 
for  such  action,  and  we  would  confidenUy  expect  none  ean 
be  found.  Anciently,  such  acknowledgments  could  only  be 
taken  in  open  court,  and  entered  on  the  records  of  the  court 
in  proceedings  tedious,  expensive,  and  encumbered  with  rnuoh 
form.  It  was  at  that  time  regarded  of  too  much  moment  to  bo 
left  to  the  loose  and  uncertain  action  of  unskilled  persons,  and 
the  title  to  property  held  by  married  women  was  guarded  with 
such  care  as  only  to  permit  it  to  be  divested  by  the  judgment 
of  a  court  of  record.  Justices  of  the  peace,  and  the  other 
enumerated  officers,  have,  however,  under  our  laws,  been  in* 
trusted  with  the  power  to  take  and  certify  such  acknowledg- 
ments; and  when  in  conformity  with  the  statute,  the  act  is 
clothed  with  the  same  force  and  effect  that  was  anciently  pro- 
duced by  the  judgment  of  a  court  of  record."    The  precise 
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qnastioD  was  dedded  here,  and  it  was  held  a  juBiioe  of  the  peaoo 
«OQld  not  cure  any  defect  in  bis  first  certificate  at  a  subsequent 
ttme,  unless  the  parties  to  tbe  deed  reacknowledged  it 

The  case  of  Harmon  y.  Magee^  67  Miss.  414,  declares:  **  The 
•eknowledgment  of  a  married  woman  is  an  essential  part  of 
a  oonyeyanoe  executed  by  her.  If  wanting,  it  cannot  be  sups- 
plied;  if  defectiyey  it  cannot  be  amended;  if  properly  authen- 
ticated, it  cannot  be  gainsaid  nor  questioned,  sare  for  fraud. 
The  officer  who  takes  it  performs  a  judicial  act  in  determin- 
ing whether  it  was  acknowledged  in  the  mode  and  manner 
required  by  law;  and  he  is  required  by  his  certificate  to  au- 
thenticate the  judicial  conclusion  to  which  he  has  arrived." 
Although  in  this  case  the  court  held  that  the  officer  might, 
at  any  time  after  the  acknowledgment,  while  in  office  make 
up  the  record,  yet,  having  once  made  it,  it  could  not  be 
altered.  Tbe  facts  stated  in  the  opinion  of  the  court  show 
that  the  married  woman  reappeared  before  the  officer,  and 
admitted  the  acknowledgment,  when  the  last  certificate  was 
made. 

Several  of  the  states  have  statutes  providing  the  manner  in 
which  defective  certificates  of  acknowledgments  to  deeds  of 
conveyance  may  be  remedied.  We  have  none  in  Alabama. 
Many  authorities  are  cited  in  the  American  and  English  En* 
cyclopaedia  of  Law,  150,  and  in  the  note  to  Jordan  v.  Corey^ 
62  Am*  Dec.  522;  and  upon  investigation  we  find  tbe  great 
weight  of  authority  and  reason  in  support  of  the  propositions, 
that  the  power  conferred  on  certain  officers  to  take  acknowl- 
edgments to  deeds  of  conveyance  is  statutory,  and  courts  of 
law  or  equity  have  no  jurisdiction  to  amend  or  correct  defect- 
ive executions  of  the  power;  that  the  acknowledgment  and 
certificate  are  essential  parts  of  the  conveyance;  that  tbe 
officer  before  whom  the  acknowledgment  is  made,  and  who  is 
required  to  make  the  certificate,  acts  judicially  when  certify- 
ing to  the  acknowledgment  made  before  him;  and  when  deliv- 
•red  to  the  parties,  and  accepted  for  record,  or  as  the  complete 
execution  of  the  instrument,  he  has  no  power  to  alter,  add  to, 
V  make  a  new  certificate,  without  a  reacknowledgment.  It 
is  not  necessary  to  determine  the  efifect  of  such  reacknowl- 
sdgment,  and  new  or  amended  certificate  as  to  such  reac- 
knowledgment, further  than  has  already  been  declared  by 
this  court  in  numerous  decisions. 

These  conclusions  accord  with  principles  declared  in  many 
cases  in  our  court,  and  with  our  own  statute:  Code,  sec.  2508; 
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8eoU  y.  8immon$,  70  Ala.  857;  MVler  y.  Marx,  55  Ala.  388, 
839;  Cox  y.  Holeomb,  87  Ala.  589;  18  Am.  St.  Rep.  79;  Ragen 
y.  Adam$,  66  Ala.  600;  Cahall  y.  Citizevuf  Mut.  Building  «teL 
A8b\  61  Ala.  282;  Skarpe  y.  Orme,  61  Ala.  268.  They  may 
work  a  hardship  in  some  cases,  but  they  afford  a  much  safer 
protection  to  titles  than  to  leaye  such  important  interests  tiO> 
the  yoluntary  action  and  uncertain  memory  of  the  officers 
authorized  by  statute  to  take  acknowledgments  and  make  the 
certificates.  If  he  can  add  to  a  certificate,  why  not  abstract 
from  itf  If  he  can  make  a  new  certificate  four  years  after  the 
deed  has  been  deliyered  and  recorded,  why  not  twenty  years 
after,  and  perhaps  after  parties  and  witnesses  haye  died?  If 
courts  of  law  and  equity  are  powerless  to  inquire  into  and 
determine  the  correctness  of  these  certificates,  and  change 
them  in  accordance  with  the  real  fitcts,  it  is  difiScult  to  per- 
oeiye  why  such  power  should  rest  with  the  officer  who  made 
them.  We  hold  that  the  second  certificate  was  made  withoat 
legal  authority,  and  is  inyalid« 
Reyersed  and  remanded.  

JiTDciifum  AOAiHsr  IiirAirT%  TAUDrrr  ov.^-A  )«4gm«it  riNmld  not 
be  rendered  against  an  infant  in  a  dTil  aetion,  nnlaM  Im  has  a  guardian,  iHio- 
■ay  defend  in  his  behalf:  Jckuam  v.  rofs^boiMi^  Itt  Maai.  S85;  SS  Am. 
Bk  Bepw  858^  and  note. 

AOKNOWIADGMBHI^  POWBB  OT  OfflOSa  «0  AmBHS  Oa  OOBBBOT.  — Tilia 

^eetion  ia  diaenaied  in  a  note  to  JcnUm  r,  Ocmg^  SS  Am.  Dee.  021MS82.  !» 
Cox  ▼•  NokonA,  87  Ala.  688,  IS  Am.  8t  Eep.  78*  it  waa  eaids  *«Tha  oflleer 
taking  the  aoknowledgment  may,  dnring  hia  eontinnaace  in  olBee,  Tolnnta^ 
lily  oorreet  his  eertifioate,  or  mako  a  now  ooo  eonforming  to  the  statate,  if  tho 
fMts  warrant.''  In  B(U$Umr.  Moon,  87  Ky.  671,  whore  tho  olerk,  in  writiay 
oat  the  oertifioate  to  a  mortgage  whioh  was  acknowledged  before  his  dop«ty» 
failed  to  state  the  faols  and  inolnde  the  indoreement  mado  npon  tho  mort- 
gage by  snch  depnty,  tho  eonrt  deeidod  that  tho  mistake  was  ono  whioh 
might  properly  be  oorreotod.  In  Ptainsylyaaiai  by  a  prorisioii  of  tho  staft- 
Qtes,  tho  remedy  for  formal  defeoti  la  oertifleates  of  aeknowlodgmsat  t» 
deeds  and  other  written  instmmonts  is  by  a  bill  in  oqoitys  Momnfodtmm^ 
N.  O,  Co. y.  Ikmglamf  190 FiL  8t  S8S|  Cfntiomete.  Am^ur.  8owor%  184 Fa. 
Bt.  854*  An  officer  who  has  taken  an  aeknowledgmont  cannot  oontradieft 
and  falsify  hk  ewn  osrtifioatos  Hntkmm  r.  ifcCTmidhs^  W  Ts^  8B> 
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Gboroia  Paoiho  Railway  Company  v.  Lovb. 

[91  ALABAMA,  492.] 

Bailboass— Prbumptioh  or  Niolioeiicb  vkom  AociDSiiT—BuBPSir  or 
Pboov.  —  An  injnrj  to  a  passenger  by  a  collision  on  a  railroad  tniln» 
whilo  ho  IS  oxoroiaing  that  degree  of  earo  which  may  be  reasonably  az» 
p«oiad  of  a  penon  in  his  sitaation»  raises  a  presumption  of  negligenoo 
•gainat  the  railroad  oompany,  and  oasts  npon  it  the  harden  of  rebnt* 
ting  the  presumption  of  showing  that  diligonoe  and  a  carefol  obsenranoa 
of  dnty  on  its  part  ooald  not  have  prevented  the  injory. 

Action  against  the  appellant  corporation  to  recover  dam* 
ages  for  an  injury  received  by  the  appellee  while  traveling  aa 
a  passenger  on  appellant's  railroad,  in  a  passenger-caboose 
attached  to  a  freight  train.  At  the  time  that  the  injury  was 
received,  the  train  had  stopped  to  take  on  a  freight-car.  The 
engine  was  run  back,  and  when  it  brought  up  such  car,  the 
latter  struck  the  caboose  with  such  force  that  the  appellee 
was  thrown  to  the  floor,  receiving  the  injuries  complained  of 
The  flagman  on  the  train  testified  that  the  cars  came  together 
with  no  more  force  than  was  usual  in  making  connections 
between  freight-cars;  that  he  requested  the  passengers  in  the 
oaboose  to  sit  down  just  before  the  train  struck  it,  and  that 
the  appellee  remained  standing  at  that  time.  The  appellee 
and  another  passenger  testified  that  they  did  not  hear  the 
flagman  make  this  request  The  jury  were  instructed  that 
^  if  the  jury  believe  from  the  evidence  that  the  plaintiff  was  a 
passenger  on  defendant's  train,  and  was  injured  while  such 
passenger,  as  alleged  in  the  complaint,  the  law  presumes,  in 
the  absence  of  all  explanation^  that  the  injury  was  caused  by 
the  negligence  of  the  defendant,  and  casts  upon  the  defend* 
ant  the  burden  of  overturning  that  presumption,  or  of  show* 
iog  by  the  evidence  that  diligence  and  a  careful  observance  of 
duty  could  not  have  prevented  the  ii^uiy.'*  The  appellant 
excepted  to  this  charge. 

James  Weatherly^  for  the  appellant 

Heunit^  Walker^  and  Porter^  for  the  appeDeei 

Stonb,  C.  J.  In  LouittiUe  etc,  R.  JZ.  Co.  v.  /oims^  88  Ala» 
876,  a  case  of  alleged  personal  injury  to  a  passenger,  we  said: 
^If  injury  is  suffered  at  the  hands  of  a  common  carrier,  the 
law,  in  the  absence  of  all  explanation,  presumes  it  was  the 
result  of  the  carrier's  fault,  and  casts  on  the  latter  the  burden 
of  overturning  the  presumption,  or  of  showing  tha^  diligence 
and  a  careful  observance  of  duty  could  not  have  prevented 
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iha  injury.^  In  that  case  the  coach  in  which  plaintiff's  in- 
testate was  being  carried  was  derailed,  and  thrown  from  the 
track,  the  derailment  being  caused  either  by  one  of  the  wheels 
becoming  loose  on  the  axle,  or  by  the  sinking  of  a  cioss-tiei 
«nd  conseqaent  depression  of  the  track  at  that  point  If  the 
-derailment  was  oaased  in  either  of  these  ways,  it  resulted 
from  imperfection  or  derangement  of  the  machinery  or  plant; 
4iiid  in  SQch  cases  the  rule  of  prima  fade  negligence  applies: 
Hutchinson  on  Carriers,  sees.  800,  801;  Railway  Accident 
Law,  sea  87B.  The  case  of  South  &  N.  R.  R.  Co.  y.  Bees,  82 
Ala.  840,  was  for  an  injury  to  stock;  and  the  same  role  of 
presumed  negligence  applies  in  cases  of  that  class. 

The  extract  copied  above  from  Louisville  etc.  £.  JZ.  Co.  ▼. 
JoneSj  88  Ala.  876,  although  correct  in  that  case,  and  in  many 
others,  is  not  of  uniyersal  application:  See  Hutchinson  on 
Carriers,  sees.  799-801;  Railway  Accident  Law,  sec.  876.  The 
principle  is  perhaps  stated  too  broadly. 

SaUroad  Co.  ▼.  Pollard,  22  Wall.  841,  was  very  like  the 
present  one  in  its  facts.  In  that  case  the  trial  court  had 
-charged  the  jury  ^*  that  while  the  plaintiff  was  bound  to  sat- 
isfy the  jury  that  the  injury  was  caused  by  the  negligence  of 
defendant,  if  from  the  eyidence  the  jury  were  satisfied  that 
the  injury  was  occasioned  while  Mrs.  Pollard  was  a  passenger 
on  defendant's  road,  and  that  she  was  in  the  exercise  of  ordi« 
nary  care,  namely,  that  degree  of  care  which  may  be  reason- 
ably  expected  from  a  person  in  her  situation,  this  would  be 
prima  facie  or  presumptive  evidence  of  the  defendant's  lia- 
bility, and  that  the  plaintiff  would  not  be  required  to  show 
by  what  particular  acts  of  misconduct  or  negligence  on  the 
part  of  the  defendant  the  injury  was  occasioned."  The  case 
was  affirmed,  Waite,  C.  J.,  delivering  the  opinion,  and  hold- 
ing there  was  no  error  in  the  charge  we  have  copied.  So  in 
the  case  of  Dougherty  v.  Miesouri  R,  R,  Co,,  81  Mo.  325,  51 
Am.  Rep.  289,  —  also  a  case  much  like  this, — a  similar  doc- 
trine was  announced.  The  court  said  ''that  where  the  vehicle 
or  conveyance  is  shown  to  be  under  the  control  or  manage- 
ment of  the  carrier  or  his  servants,  'and  the  accident  is 
«uch  as,  under  an  ordinary  course  of  things,  does  not  hap- 
pen if  those  who  have  the  management  use  proper  care,'  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by 
the  defendant,  that  the  accident  arose  from  want  of  care." 

It  mail  be  that  the  charge  given  had  a  tendency  to  mislead 
the  jury;  and  it  may  be  that  some  explanation,  if  asked, 
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should  have  been  given.  We  cannot  know  it  was  not  given. 
The  charge  excepted  to  expresses  a  correct  general  proposi- 
tioA,  and  we  cannot  assume  that  it  misled  the  jury.  The 
city  conrt  did  not  err  in  the  charge  given  and  excepted  ta 

There  is  nothing  in  the  other  questions. 

Affirmed.  

Raxlboaos— KiouoiNCB^BimDBN  or  Proov.  —  TIm  ooearrenoe  «f  hi 
•octdent  to  a  passenger  ie  prima  fade  eyidenoe  of  negligence  on  the  perl 
of  the  carrier,  throwing  npon  it  tiie  omu  of  rebntting  the  presumption  by 
proof  that  there  was  no  negligence:  PkSade^phia  He,  B.  JL  Oo,  w.  AmUrmmt 
T2  Md.  619;  20  Am.  St  Rep.  483,  and  note  disonasing  accidents  as  eridanoe 
of  negligence.  Sea  siso  Bhrmitigham  cte.  Ity  Co,  v*  Hak^  90  Abu  9|  anl%  fw 
748^  and  note. 
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Onofov  OaaaiXB  — LuBfurr  loa  Loss  sr  UMnuwauasTap  VuMva  —  A 
aommoQ  carrier  is  not  liable  for  injury  to  gooda  in  bis  posissrieo,  eanaed 
by  an  anpreoedented  flood  in  a  rirer,  and  coming  en  so  suddenly  thai 
H  coold  not  be  anticipated  by  hnmaa  knowledge  or  foresigb^  mm  IIm 
injury  prerented  l^  the  exeroise  of  reasooabla  diligwoik 

A.  and  R.  B.  Barney  for  the  appellanti. 
Barriion  and  lAgon^  for  the  appellee. 

Coleman,  J.  The  action  is  to  reooTor  damages  for  an  in- 
jury to  goods,  alleged  to  have  been  oansed  by  the  faolt  or  neg* 
ligence  of  the  defendant  as  a  common  carrier.  The  principal 
defense  relied  on  is,  that  the  damage  resulted  from  an  act  ol 
€k>d,  without  the  fault  or  negligence  of  defendant  All  the 
authorities  hold  that  a  common  carrier  is  not  liable  far  in- 
juries or  damages  caused  by  an  act  of  God,  if  there  is  do  fault 
or  negligence  on  its  part:  3  Am.  ft  Eng.  Ency.  of  Law,  746; 
12  Am.  ft  Eng.  R.  R.  Cas.  188,  and  notes;  3  Am.  ft  Eng. 
R.  R.  Cas.  166;  Railroad  Co.  y.  Reeve$^  10  WalL  176. 

As  stated  in  the  case  of  the  OotumbuB  etc  Ry  Co,  t.  Br%dg$$^ 
86  Ala.  452, 11  Am.  St.  Rep.  68,  railroads  ^  are  not  bound  to 
provide  against  unusual  or  extraordinary  floods,  such  as  have 
neyer  been  known  to  occur  previously,  and  which  could  not 
have  reasonably  been  foreseen  by  competent  and  skilled  per* 
sons.**  See  also  opinion  of  Stone,  J.,  in  ease  of  Coesa  Hfesr 
A  B.  Co.  y.  Barclay,  SO  Ala.  126. 

An  act  of  God  is  a  cause  which  no  human  prudence  or 
power  could  prevent  or  avert    While  it  is  true  that  no  human 

Aa.  81.  BV.«  YQL,  XZIV.-li 
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agency  can  prevent  or  stay  an  act  of  God,  the  act  itself  bdng 
that  of  omnipotence  and  irresistible,  it  is  frequently  the  case 
that  the  results  or  natural  consequences  of  an  act  of  God,-  by 
the  exercise  of  reasonable  foresight  and  prudence,  may  be 
foreseen  and  guarded  against.  When  this  can  be  done  by  the 
exercise  of  reasonable  diligence  and  prudence,  a  failure  to  do 
so  would  be  negligence,  and  subject  the  party  upon  whom  this 
duty  devolyed  to  damages,  although  the  original  cause  was  an 
act  of  God.  Notice  of  an  extraordinary  rise  at  the  head  of  a 
river  might  be  sufficient  to  parties  engaged  in  business  lower 
down  to  expect  a  proportionate  rise,  and  to  prepare  for  it,  de- 
pendent more  or  less  upon  the  suddenness  of  the  rise,  and  the 
time  after  notice,  and  before  the  rising  water  reached  the  place 
where  the  injury  occurred. 

The  car  in  which  were  appellants'  goods,  destined  for  Ope> 
lika,  was  stopped  at  West  Point  on  account  of  a  wash-out  in 
the  railroad,  five  miles  west  of  West  Pointy  on  the  route  to 
Opelika,  and  while  in  the  ear  the  goods  were  damaged  by  an 
overflow  of  the  river.  The  undisputed  evidence  is,  that  "^it  was 
the  greatest  overflow  ever  known  in  West  Point;  that  the 
water  rose  thirty-seven  inches  higher  than  it  ever  rose  before 
within  the  memory  of  man";  ''that  the  water  was  never  known 
before  to  rise  high  enough  to  get  into  the  freight-cars  standing 
on  the  side-track";  ''that  in  this  case  the  water  covered  the 
floors  of  the  freight-cars  to  a  depth  of  eighteen  inoheai''  and 
caused  the  damage  complained  of  by  plaintiflk 

No  human  power  could  have  stayed  the  flood,  or  feredghl 
or  prudence  anticipated  such  an  overflow.  It  is  contended 
that  if  the  train  had  remained  in  Lagrange,  Georgia,  or  the 
ear  had  been  run  out  on  the  main  track,  the  goods  would  hav^ 
escaped  injury.  It  is  no  proof  of  negligence,  that  because  after 
an  injury  has  resulted  it  can  then  be  seen  how  the  injoiy 
might  have  been  avoided.  The  question  is,  What  notice  or 
knowledge  had  the  defendant,  from  which  such  an  overflow 
could  reasonably  have  been  anticipated  or  fereseenT  BMrtfy  t. 
Central  Iowa  Ry  Co.^  S8  Iowa,  242.  In  this  case  the  proof 
shows  none. 

Was  there  any  fault  or  negligence  on  the  part  of  deftndant 
for  not  removing  the  goods  to  a  safe  plaoe  after  it  beoamo 
reasonably  known  that  the  high  water  would  reach  the  gooda 
where  stored  in  the  cars?  On  Monday  night  the  goods  were 
left  in  the  cars,  to  all  human  knowledge  in  a  place  of  safety. 
On  Tuesday  morning  the  water  had  overflowed  the  entire 
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railroad  track.  It  seems  that  the  engineer  and  crew  nsed  all 
reasonable  diligence,  consistent  with  personal  safety,  after 
daylight,  and  information  of  the  oyerflow,  to  procure  a  bateau 
in  order  to  reach  the  car  where  the  goods  were  stored.  The  en* 
gineer  testifies  that  he  tried  to  get  up  steam,  but  the  water  had 
entered  the  fire-box  of  the  engine;  that  then  all  was  done  that 
could  be  done  to  save  the  goods,  but  without  ayail,  the  water 
continuing  to  rise  in  the  cars  to  a  depth  of  eighteen  inches 
above  the  floors.  There  was  no  evidence  introduced  or  oflSsred 
to  controvert  this  statement  of  the  facts  of  the  case. 

Whether  the  court  below  erred  in  the  admission  or  exclu* 
sion  of  testimony  ofiered,  or  in  the  charges  given  or  refused, 
the  undisputed  facts  show  that  the  defendant  was  entitled  to 
the  general  charge  in  its  favor:  Moody  v.  Waihery  89  Ala.  619; 
SUphem  y.  Regen$tein,  89  Ala.  561, 18  Am.  8t  Bep.  166. 

Affirmed. 

OomcoH  Carrisr— LuBiLiYT  lOB  Loss  OF  Goods  st  Fuwdw — A  csnte 
of  goods  wiU  be  ezonsed  for  low  of  goods  caused  by  mn  nnpnoedonted  floods 
Na^twOU  etc  R.R.  Co.  ▼.  DaM^  6  HeidL  861;  19  Am.  Rep.  6M;  note  to 
NorrU  T.  aatvaimah  ete.  Bty  Oik»  11  Am.  St.  R^  166^  dtionisi»g  isUy  the 
ssbjeetol  lose  by  flood. 
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in  ALABAiu,  uai 

OwpoaATiom  —  Ultba  Yikb  Kxiodtokt  Ooimuer.— Whilo  sa 

oirvi  oontraot  made  with  a  eorporatton  remains  ezoostory  ndthor  parlj  to 
it  is  estopped  from  asaerting  its  invalidity,  nor  can  oithv  onforot  it  againsl 
the  other*  eren  though  the  fraits  of  the  oontraot  bare  been  loeeivod  and 
enjoyed. 

OmpoRATiONs  —  Ultra  Vieb  Exxootkd  Oohteiiot. — When  an  ntlrs  wkrm 
contract  made  with  a  corporation  has  been  folly  ezeented  by  both  poiw 
ties,  neither  ol  tiiom  oan  assert  its  inTaUdi^  as  a  granad  for  rdHsf 
against  it. 

Hemiiy  WalUff  and  PdrUr^  and  CoUmam  amd  Mcln^ff^  kg 
the  appellant 

James  WeaiheHyf  for  the  appellee. 

McClellan,  J.  The  case  made  by  the  amended  fafll  la  thia: 
On  April  23, 1888,  the  complainant,  B.  M.  Long,  and  his  wift^ 
Amanda  C.  Long,  execated  to  the  Georgia  Pacific  Railway 
Company  a  deed,  upon  valuable  consideration  presently  paid, 
to  and  of  the  iron,  coal,  and  oil  interests  and  properties  in  and 
pertaining  to  certain  tracts  of  land,  aggregating  about  foor 
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'thousand  acres,  the  said  Long  retaining  the  fee  to  said  lands, 
except  in  respect  to  said  mineral  interests,  and  continuing  in 
possession  thereof.  The  grantee  is  a  corporation,  and  was  and 
•is  witht)ut  power  to  purchase  and  hold  said  land,  or  the  min- 
-eral  interests  in  the  same.  The  bill  seeks  to  have  the  deed 
Kleclared  void  because  of  this  incapacity  of  the  corporation, 
and  to  have  the  same  canceled  as  a  cloud  upon  complainant's 
title.  The  bill  was  demurred  to  on  several  grounds,  and  the 
demurrer  was  sustained  generallyi  the  decree  to  that  end  be- 
ing now  assigned  as  error. 

Only  tliose  grounds  of  error  which  present  the  question 
^whether  a  vendor  who  has  sold,  received  payment  for,  and 
^conveyed  land  to  a  corporation  which  had  no  power  to  hold 
the  same  can  have  any  relief  in  respect  to  the  transaction  are 
discussed  in  argument,  and  to  these  our  consideration  will  be 
-confined,  since  it  is  manifest  that  the  determination  of  this 
><juestion,  in  line  with  the  decree  below,  as  we  think  it  must 
"he  determined,  will  be  fatal,  not  only  to  the  present  appeal, 
'but  to  complainant's  cause  of  action. 

It  is  thoroughly  well^settled  law -that  a  party  to  an  uUra 
^re9  executory  contract  made  with  a  corporation  is  not  es- 
ttopped  to  set  up  the  want  of  corporate  capacity  in  the  prem« 
ises,  either  by  the  fact  of  contracting,  whereby  the  power  to 
oontraot  is,  in  a  sense,  admitted  or  recognized,  or  by  the  fact 
that  the  fruits  or  issues  of  the  contract  have  been  received  and 
mijoyed;  and  this,  though  the  assault  upon  the  transaction 
oomes  firom  the  corporation  itself:  Marion  8av.  Bank  v.  Dunkin^ 
£4  Ala.  471;  Chamben  y.  Fdlkner,  65  Ala,.  Ai8;  Shertaood  y.  Al- 
rtiif  88  Ala.  116;  8  Am.  St.  Rep.  695;  Chewada  Lime  Works  v. 
.Dimukeif  87  Ala.  844.  But  where  the  contract  is  fully  exe- 
*euted,  —  where  whatever  was  contracted  to  be  done  on  either 
band  has  been  done, — a  different  rule  prevails.  In  such  cast 
the  law  will  not  interfere,  at  the  instance  of  either  party,  to 
undo  that  which  it  was  originally  unlawful  to  do,  and  to  the 
doing  of  which,-  so  long  as  the  contract  to  that  end  remained 
executory,  neither  party  could  have  coerced  the  other.  As  de- 
clared by  Mr.  Bishop,  *'  the  parties'  voluntarily  doing  of  what 
ihey  have  unlawfully  agreed  places  them,  in  effect,  in  the  same 
position  as  if  the  contract  had  been  originally  good;  neither 
•can  recover  of  the  other  what  was  parted  with.  The  reason 
in  which  is,  that  since  they  are  equally  in  fault,  the  law  will 
lielp  neither";  Bishop  on  Contracts,  sec.  627. 

The  former  decisions  of  this  court  are  in  line  with  this  doc- 
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trine,  and  fully  recognise  the  distinction  between  exeontory 
and  executed  void  contracts,  to  the  effect  that  while  suits  to 
enforce  the  former  may  always  be  defended  on  the  ground  of 
their  invalidity,  no  relief  prayed  upon  such  ground  can  b» 
granted  with  respect  to  the  latter:  Morri$  T.  HaU^  41  Ala^ 
510;  Ingersoll  ▼.  Campbell^  46  Ala.  282;  Sherwood  y.  AlvUf  8$ 
Ala.  115;  8  Am.  St.  Bep.  695;  Dudley  y.  Collier,  87  Ala.  481;; 
18  Am.  St  Rep.  55;  Craddoek  y.  American  etc.  Mortgage  Co^ 
88  Ala.  281.  And  this  is  the  doctrine  generally  declared  by 
other  courts:  Thomae  y.  Railroad  Oo.^  101  U.  S.  71;  Day  t» 
Spiral  S.  B.  Co.,  57  Mich.  146;  58  Am.  Rep.  852;  Pariek  t^ 
WheeUry  22  N.  Y.  494;  Miners'  Ditch  Co.  y.  Zellerbach,  87  CaL 
648,  606;  99  Am.  Dec.  80;  Terry  v.  Eagle  Lock  Co.,  47  Coniu 
141. 

There  is  no  question  but  that  the  ease  presented  by  the  bill 
involyed  a  contract  on  the  part  of  the  railway  company  to 
buy,  and  on  the  part  of  the  complainant  to  sell,  certain  intei^ 
ests  in  the  land  described.  It  is  equally  clear  that  the  pay-^ 
ment  of  the  agreed  price  on  the  one  hand,  and  the  exeoatfa» 
of  the  conyeyance  on  the  other,  fully  executed  this  oontraot 
on  both  sides,  left  nothing  to  be  done  by  either  party  in  tli» 
premises,  and  bring  the  transaction  within  the  principle  we- 
haye  been  considering,  which  denies  to  the  complainant  any^ 
relief  in  respect  to  it. 

The  same  conclusion  is  reached  by  another  weU-establiahed 
principle.  It  is,  that  when  a  party  sells  and  oonyqrs  property 
to  a  Gorporation  which  is  without  power  to  purohasie  and  hdd 
the  same,  and  receiyes  compensation  therefor,  there  being  na 
fraud  in  the  transaction,  he  is  in  no  sense  Injured  or  pnglii* 
diced  by  the  incapacity  of  the  corporation,  nor  can  he  be  heard 
to  complain  of  it;  but  the  question  becomes  one  between  tho 
corporation  and  the  state,  the  soyereign  alone  haying  the  right 
to  impeach  the  transaction;  and  until  It  snperyenes  for  thia 
purpose,  the  corporation  is  yested  with  perfect  title  against  all 
the  world,  defeasible  only  on  office  found:  Rutland  ele.JZ.JZ. 
Co.  y.  Proctor,  29  Vt  98;  Leazure  y.  EUlegae,  7  Serg.  A  R.  818; 
Ooundie  y.  Northampton  Water  Co.,  7  Pa.  St.  288;  Baird  y. 
Bank  of  Waehington,  11  Serg.  &  R.  411;  Lathrop  y.  Commer* 
eial  Bank,  8  Dana,  114, 129;  Hough  y.  Cook  County  Land  Co^ 
78  111.  28;  24  Am.  Rep.  230;  Cowell  y.  Springe  Co.,  100  U.  & 
6ft;  Reynolde  y.  CrawfordeviOe  etc.  Bank,  112  U.  &  406,  418; 
2  Morawetz  on  Priyate  Corporations,  sec.  710. 

The  decree  of  the  chancellor  is  affirmed;  and  the  same  re* 
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snli  is  reached  in  the  cane  of  B.  L.  Jones  and  B.  B.  Lopg  fd 
Georgia  Pacific  Railway  Company,  aobmitted  with  ttls 
and  inyolving  the  same  qaeetioo. 
Affirmed. 


OciBPOaATIOim— OOKTRAOn  — UUTBA  ▼nuB.'^A 

wliik  it  renudns  •ZMatory,  eumol  be  eaf€ietd»  bel  viMa  ft 
•otad.  the  oofpofation  it  wtopptd  to  danj  iti  validi^t  Bktnmm  #a  Ok  r. 
M<trrk,4M  Kan.  282;  10  Am.  St  Bep.  IH  MiA aetil  «e te the iOmI eC  the 
plea  of  vUra  vkm  in  the  caae  of  ezeontory  oooteeeti^  Mi  /«■§■•  ▼• 
#a  Amik  lis  V.  T.  1S6)  IS  Am  8t  Bep.  tfl^  and 


Nbwsomb  n.  Snow. 

▼ssmm  AnTssDu— Aptxbsb  PoMamnr  sr  Ti 

A  vendee  in  poeeeeaion  of  land  under  a  eoatnet  le  _ 
oral  or  written,  who  haa  paid  the  entire  pnrehaaa  aienay,  bokb 
poiaeiaion  aa  againat  hia  Tendor  from  the  time  tiiat  aaeh  pajment  wm 
made;  nor  ia  hia  poiaeaaion  prerented  from  beiQf  adviane  1^  hia  * 
edge  ef  a  def eot  in  hia  titles  or  hia  aabaeqeent  ~ 


Ejectment  by  C.  Snow  and  three  of  his  sisterSi  ohildren  of 
Dudley  Snow,  deceased,  8.  L.  Newsome  intervened  as  the 
landlord  of  the  tenant  in  possessiony  and  pleaded  the  statiiie 
of  limitations.  Judgment  for  the  plaintlfTs^  and  Newsoms 
appealed. 

Maithewi  and  White$idef  for  the  appellanL 
Kelly  and  Smithy  for  the  appellee. 

Clopton,  J.  The  conclusions  of  fitot  ftom  the  sridenee  avsb 
that  the  lot  of  land  sued  for  was  the  property  of  Dudky 
Snow,  the  ancestor  of  the  plainti£RE^  at  the  time  of  his  death. 
Henry  Snow,  who  was  co-heir  and  tenant  in  common  with  the 
plaintiffs,  acting  as  their  agent,  but  without  written  authority, 
sold  the  lot  in  the  spring  of  1876  to  J.  M.  Hays,  the  vendor  of 
the  defendant.  At  the  time  of  the  contract  of  sale.  Hays  paid 
the  purchase-money  and  entered  into  possession  under  ths 
contract,  and  he  continued  in  possession,  exercising  ads  of 
ownership,  claiming  it  as  his  own,  until  1888,  when  he  sold 
the  lot  to  defendant,  who  entered  and  continued  in  posssssioa 
to  the  commencement  of  the  suit  Defendant  and  Hays,  nn* 
der  whom  he  claims,  were  in  the  open,  notorious,  and  oontinn* 
ous  adverse  possessioa  for  the  length  of  time  requisite  to  bar 
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pUntffV  right  of  entiy,  if  {here  was  no  leeognitiim  of  or 
eobordinatioD  to  their  legal  estate. 

Plaintiffs  insist,  howeyer,  that  the  repeated  requests  of  Hays 
and  defendant  that  the  heirs  of  Dndley  Snow  shonld  execute 
a  deed  to  the  lot  of  land  was  a  recognition  of  their  title,  op* 
erating  to  defeat  the  adverse  character  of  the  possession.  The 
efidenee  does  not  disclose  that  there  was  a  written  contract 
ef  sale  and  purchase  between  Henry  Snow  and  Hays.  In  the 
absence  of  such  proof,  we  shall  presume  that  it  was  oral.  In 
either  case,  the  purchase-money  having  been  paid,  the  charac- 
ter of  the  possession  is  the  same.  It  is  well  settled  that  when 
the  vendee  has  complied  with  the  terms  of  the  contract  on  his 
pitft  by  paying  the  purchase-moneyi  and  is  entitled  to  the 
legal  title,  whether  the  contract  be  in  writing  or  by  parol, 
having  discharged  all  pecuniary  duty  to  the  vendor,  he  has  a 
perfect  equity,  and  his  possession  in  pursuance  of  such  sale 
and  purchase  is  presumed  to  be  antagonistic,  and  if  continu* 
OQS  for  the  statutory  period,  will  bar  the  vendor's  right  of 
entry  or  of  action,  which  presumption  may  be  rebutted  or 
overcome  by  showing  recognition  of  the  vendor's  right  of  en« 
try  or  a  subordination  to  bis  legal  estate:  PotU  v.  Coleman^ 
67  Ala.  221;  TiUman  v.  Spann,  68  Ala.  102. 

It  is  true  that  Hays  testifies  that  at  the  time  he  bought  the 
tet  he  understood  that  it  belonged  to  the  heirs  of  Dudley 
Snow.  It  is  not  essential  that  defendant's  claim  of  right  or 
title  should  be  good,  or  believed  to  be  good.  Knowledge  that 
his  title  is  defective  does  not  prevent  his  possession  from  be- 
ing adverse,  if  the  other  essential  elements  exist.  It  is  suffi- 
cient that  there  is  a  bona  fide  purpose  to  assert  and  rely  upon 
his  possession  and  claim  of  right,  as  hostile  or  adverse  to  that 
of  the  real  owner:  Bernstein  v.  HumeSy  76  Ala.  241;  Manly  v. 
Tumipseed,  87  Ala.  622;  Alexander  v.  Wheeler,  69  Ala.  832. 
Actual  claim  of  ownership,  not  the  bona  fides  or  strength  of 
the  claim,  is  the  test  or  element  of  adverse  possession:  Smith 
V.  BobertBy  62  Ala.  88.  The  expression  ''  good  faith,  claiming 
title,''  found  in  many  of  the  decisions,  must  not  be  understood 
to  involve  an  inquiry  as  to  the  defendant's  belief  in  the 
strength  of  his  title,  or  to  mean  that,  to  constitute  his  posses- 
sion adverse,  he  must  claim  in  good  faith  to  have  the  real 
title,  as  counsel  seem  to  suppose,  before  the  bar  of  the  statute 
is  complete.  Good  faith  in  claiming  possession  and  right  of 
ownership  —  the  real  intention  to  claim  possession  as  his  own, 
distinct  from  and  hostile  to  the  possession  and  title  of  the  true 
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owMr»  and  to  dmim  tiQe — is  the  tert  or  element  of  advene 
posBesBion  in  this  reepect:  Dothard  y.  Densony  72  Ala.  541. 
Mere  knowledge  of  Hays  and  the  defendant  that  the  legal 
title  or  estate  was  in  plaintiffs  is  not  such  recognition  or 
subordination  as  will  prevent  their  possession  from  being  ad* 
verse. 

It  may  be  that  negotiations  for  a  purchase  by  a  person  io 
possession,  and  before  the  bar  is  complete,  will  be  regarded  aa 
evidence  that  his  possession  is  permissive,  and  not  under  a 
elaim  of  right.  Neither  Hays  nor  the  defendant  entered  into 
negotiatfoQS  for  a  purchase  of  the  lot  after  the  original  ecm- 
tract  of  sale  was  made  and  Hays  put  into  possession  there* 
under.  Henry  Snow,  for  himself,  and  as  the  agent  of  the 
other  heirs,  sold  the  entire  interest  or  estste  to  Hays,  whose 
possession,  aa  we  have  shown  above,  became  adverse  fiom 
and  at  the  time  of  the  payment  of  the  purchase-money.  EQs 
subsequent  requests  of  Henry  Snow  that  he  should  obtain  a 
deed  from  the  heirs  were  not  negotiations  for  a  new  and  dia- 
tinct  purchase,  but  simply  to  quiet  his  title,  his  possession  not 
having  ripened  into  a  title  under  the  statute  of  limitations, — 
mere  requests  that  the  original  contract  of  sale  and  purchase 
should  be  consummated  by  the  plaintiffs.  Such  requests 
may  be  considered  as  admissions  that,  when  they  were  rnade^ 
the  legal  title  or  estate  was  in  the  plaintiffs,  but  do  not  show 
that  he  did  not  claim  the  possession  as  his  own  under  the 
contract  of  sale  and  purchase,  distinct  from  and  hostile  to  the 
possession  and  title  of  plaintiffs.  If  the  plaintiffs  bad  eze* 
cuted  to  Hays  a  bond  conditioned  to  make  title  on  the  pay* 
ment  of  the  purchase-money,  and  he  became  entitled  to  a  legal 
conveyance  by  the  payment  of  the  purchase-money,  it  cannot 
be  contended  that  a  mere  demand  of  such  conveyance  ia  a 
recognition  of  or  subordination  to  the  legal  estate  of  his  ven» 
dors  sufficient  to  show  that  his  possession  waa  permisaivey 
and  not  under  a  claim  of  right.  If  in  such  case  he  had  re- 
mained in  possession,  claiming  the  land  as  his  own,  for  the 
period  prescribed  by  the  statute  of  limitations,  the  vendor's 
title  would  be  barred,  notwithstanding  he  may  have  in  the 
mean  time  demanded  a  conveyance  in  accordance  with  the 
terms  of  the  bond:  Ormond  v.  Martin^  37  Ala.  698.  Heniy 
Snow,  acting  as  agent,  having  sold  to  Hays  the  entire  inters 
est  or  estate,  including  that  of  plaintiffs,  and  Hays  having 
paid  the  purchase-money  and  been  put  into  possession,  and 
he  and  defendant,  his  vendee,  having  remained  in  the  open. 
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notoriooti  and  continQOus  possession,  claiming  the  land  aa 
their  own,  with  the  intention  to  claim  title,  for  the  period  pre* 
aeiibed  by  the  statate  of  limitations,  and  the  plaintiffs,  with 
knowledgo  of  the  sale,  having  acquiesced  in  such  possession 
and  olaim  of  ownership^  the  adyerse  possession  of  Hays  and 
defendant  has  ripened  into  a  perfect  and  indefeasible  title: 
Barda^  ▼.  SmUh^  66  Ala.  280. 

The  judgment  of  the  city  conrt  ia  reyersed,  and  judgment 
ia  here  rendered  for  delbndant 


for  a  deed  cr  e  oottinel  ol  porahase  k  not  edrene  to  the  Tendors  Jadkmm 
y.  Jtkmtom,  6  Oow.  74;  15  Am.  Dee.  488;  BimmUig  y.  A«m»  S  Tex.  408)  40 
Am.  Dee.  79fH  Sim^per  r.  Orf/lm,  80  Ga.  818;  S6  Am.  Dee.  088;  imta  feU 
pe/menl  ol  pBiehiee  money  hoe  been  made  aoeofdiag  to  the  tenne  el  the 
agieements  Dnmr.TomhttOV.  H.  681|  64  Am.  Deo.  800;  I>§cmT,Browmp 
88  Md.  Ill  87  Am.  Deo.  506|  AiK  Tern,  McSTyih.^.  Dawk,  01  Ala.  Olft. 
taken  vader  a  eontnot  ol  pnrchaee  oannot  bo  edTone  eo 
the  yendor,  wdeei  iti  hostility  le  manifeoted  by  mMqniyoeel  aeko 
bnn|{ht  oaqprenly  to  the  knowledge  el  the  Tender,  or  el  enoh  a  eheiaotav 
as  to  ohsrg»  him- with  snoh  knoiwlodffes  JCnwf  v.  Dmm,  77  (U.  OSft.  In 
fifcini  y.  SpmhA,  84  W.  "Va.  0O7»  it  wae  deoided  that  where  a  poieen  ia 
iaposMiiionol  bad,  ohdmlng  right  thereto  nnder  an  oieontory  agreement 
for  Urn  pwTohsse  thiiiel,  hk  poiiiwlDn  is  freeumpUvely  adtneetoen 
hk 
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«f  dttd,  Mrtifioatt  of^  power  of  olBoer  to  ommI^  tfl 
DV«  nliteko  and  ignoniioe  m  to  booiidafy  Bmi^  wlMtlMr 
affwt  ^Mitm  oi;  I8S-WL 
UobiUty  ol^  for  MgUfonoo  wborobj  onmiab  boeooM  diMond,  114. 
of  writfaig%  when  mokai  tfaom  TOid,  08. 
r  ott  tlio  froond  that  defendant  Imo  romored  hia  ptopactj  ont 
of  tbo  atata^  when  aoatainable,  971. 
nr  AV  L4W,  aotioa  te^  whon  aAoti  hia  alienl^  01. 

Baiun^  ooBToraiflB  of  ehattela,  when  goaty  oC  10%  S14»  81A. 

Miroring  ehatlala  to  one  not  entitled  to  their  powearion,  whoaoanali- 

taiaa  a  ooovenion,  801. 
JaHfoiing  ehattala  to  one  whom  he  found  in  apparent  poMaarion  of  them 

la  sot  gnilty  of  their  ooQTertionf  802. 
JaMfaiing  ehattela  to  penon  of  whom  he  reeeiTed  them  ia  not  gnilty  of 
thoir  eoBTonion,  801* 
Bum  un  BunmiOi  f  nnda  of  depoaitora  may  not  bo  applied  by  banlL  to 
fayment  of  debta  of  third  penonai  IM. 

ftfffilfwiff^  dnty  to  gnard  torn-table^  ao  aa  not  to  faijnre^  284^ 
OomxMiLLL  Aonrom^  eatoppel  arising  from  repreeentationa  made  to^  211. 
QpUKin  OntBim,  oonTorrion  of  ehatteb  by  deliyering  to  officer  not  anthor- 
iaad  to  take  them»  818. 

oonfotaioo  of  ehattela  by  deliToring  to  wrong  penon,  818L 

ooBToraion  of  ehattela  by,  when  guilty  ol^  818,  818. 

when  liable  aa  warehoniemany  818. 

TtB,  interpretation  of,  by  oonsideriag  the  aabjeot-matter  and  the  eir> 
onmatanoea  attending  their  exeention,  288. 

optional  oontraota  to  extend,  mnat  be  aapported  by  aome  new  oonaidera- 
tloii,2i. 

optional  when  operate  aa  continuing  offers,  24. 
OomwravTuatAL  Law,  atatotee,  title  of  amendatory,  618. 

atatntea,  title  of,  what  must  express,  018. 
OoaTBmov  ov  Cbattuj,  abnae  of  authority  may  reauH  in,  7fT« 

aota  dooo  to  presorro  and  protect  property  of  otherib  788L 

agenta  and  aarranta,  liability  of,  for,  811. 

by  abetting  and  enoonraging  wrong-doers,  708,  808. 

by  abue  of  property,  whereby  it  ia  lost  or  injured,  80S. 

by  agents  acting  beyond  hia  authority,  818. 

Iqr  agant^a  aeting  oontrary  to  hia  instructiona,  814^ 

by  agant'a  rofnaal  to  delirer  property  to  his  principal,  818. 

by  agont'a  refoaal  to  surrender  possession  of  property,  812;  8UL 

kf  agent'a  aelling  the  property  of  a  stranger,  811. 
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OoafMllog  ov  Chattilb  bj  agents,  instancet  of,  813^ 

hj  bailM't  ditpoaitioii  of  property  not  warranted  by  IIm  haflnw^  814 
if  bafluM^  toatancea  of;  81ft. 

earxiar't  daliToring  propertj  to  officer  hanag  no  n^ift  te 
it,  814 

eanier^a  delivering  properly  to  peraon  not  entitled 


earrler%  wbat  amoiiBta  to^  814  314 
kf  eo-tenanfa  denial  of  the  intereet  of  another  pari  oiwmi^  817« 
hj  eo-tenaatii  deatraotion  of  property,  817. 
hf  eo-tenaafa  refoaal  to  make  diviaion,  817* 
hy  eo-tenaat*a  aale  of  property,  817«  814 
hy  eo-tenaatib  tMto  «(,  814 

hy  deliforing  property  to  offioer  who  had  ao  aathocity  to  take  il^  SOL 
ky  daliTeriag  property  to  one  not  entitled  to  ita  poaiewiieB,  801* 
ky  eiereiae  of  dominion  orer,  794 
ky  levy  wtthont  taking  mannal  poaeeaiioa,  798,  799. 
ky  offioer'a  Bailing  property  el  n  atranger  to  hia  wri^  804 
ky  pledgee  aelUag  at  n  time  wken  he  waa  not  aatheriaid  to  aalt  TM* 
ky  pledging  the  property  of  another,  804 
ky  reoeiving  payment  of  a  note  belonging  to  another,  804 
ky  retaining  the  proeeedi  of  a  aale  of  stolen  property,  80L 
ky  aale  made  by  an  agent  or  offioer  aeting  without  antfaority,  er  li  a 

time  or  in  a  mode  not  anthoriaed,  797. 
ky  aaijdng  property  of  one  peraoa  nnder  a  writ  agaiaat  aaolfcer,  804 
ky  aelUng  the  ehatteli  el  another,  797. 
ky  aheriif  or  other  offioer*i  abnting  hia  aathority,  797. 
^  threatib  preventing  the  owner  from  taking  poasearion,  804 
daOaitioaa  ot;  790-797. 

4elivefy  el  ehatteli  to  oae  found  In  apparent  peeiemioa  of  them,  804 
and  refaaal  to  deliver  ehatfeel%  when  do  not  eenatitata^  804 
and  refnaal  to  deliTor  pemeaaioa,  if  ^iM^M'fliHI^  geaeralbf  ms» 

atitnte  %  807. 

%  807. 

aad  nftMal  to  deliver  poomaaioa,  wbea  aol  aeeeaaaiy 

tato%804 
iamind  npon  innooent  porohaBer  ol^  when  aeoeaMiy  to  holding  kim 

liable  for,  794 
gntnitona  baUee,  liability  of,  for,  104 
illaatmtioa  of  varioaa  aoti  of »  800-804 
iMMioent  porehaaer  of  property,  demand  npoa»  vhea  aol  emmitial  le 

anit  against,  for  oonTersion,  794 
iaaoeeat  pnrehaaer  of  property,  when  gnilty  ot;  797« 
linooent  parehaaer,  when  not  answerable  f  or*  804 
latent  of  wrong-doer,  when  material,  804 
la  an  offenaa  agilMt  the  posseasion,  794 
lose  el  property  hen  negligence  or  non-feaeanee  ii  boI%  804 
negligenoe  or  non*feasanoe  oannot  snpport  a  oharge  ol^  804 
•wner  of  ehattel%  when  may  not  reoover  for,  794 
personalty,  what  may  be  converted,  818,  819. 
pereons  other  than  owner,  who  may  recover  for,  794 
possession,  taking  of,  when  not  essential  to,  798,  799. 
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m  OmiarmMt  nimmX  to  d«UTtr,  if  qualified  and  raiwutK  Ip 

to  dettTtr  propetiy,  oC  wliiehparfy  ia  not  ia  ponaaaion*  ia  mok  % 
807. 
IvfiBaftl  to  dellTer  nntil  agent  or  bailee  may  oonaalt  hie  principal,  80lL 
ntom  of  property  after,  if  aooepted,  mitigates  damageap  811. 
vatom  or  reetoration  of  property  after,  whether  owner  may  be  reqnirai 

toaeoep^  806-811. 
■la  without  aathority,  parehaaer  at^  when  gnilty  of,  708. 
vuvhooaeman  pointing  out  property  to  attaehing  offioer  ia  not  gM^ 

^902. 
vbttl  may  be  eonyerted,  818,  819. 
wwda  alone,  when  may  amoont  to^  708. 
Obbvokatidv,  power  of,  to  aoqnire  stock  in  other  eorporation%  4SIL 
yofwarol^  to  aell  and  transfer  ita  entire  asaeta,  461. 
preaideni  implied  authority  of,  137. 
gloeUiolden^  anita  by,  for  negligenoe  or  miamanagemant  d 
844. 
0»-vnrABT,  oonTirabn  of  ehattela  by,  what  i%  815-818. 
Cbmimal  Law,  assault  to  commit  rape^  what  eridenoe  wifl  siiataln,  iff* 
fadJetment^  Tarianoe  in  charging  theft  of  property,  87* 


tUMmm,  flMasuo  «(,  far  partial  breach  of  wanaaty  of  titlsb  lil. 
maaanre  of,  for  total  breach  of  warranty  ^  titles  887. 
nantnl  angaiah  aa  an  element  of,  806. 
Dnmnmr  of  oonTersion  of  personal  property,  796-787* 
of  hdiB^443. 

of  minerala,  when  the  word  ia  need  in  a  grant,  6S6t. 
9i  polioe  power,  146. 
of  privileged  commnnioation,  721,  722. 
DliUBP  to  poesession  of  chattels  and  ref oaal  to  deUrw  tham,  when  da  not 
eooatitate  a  converaion,  806,  807. 
for  possession  of  chattels,  when  not  neceasary  to  eatabliah  their  aoa» 
Tsraicii,  808« 
DlTOBoi^  nco-residefits,  when  bonnd  by  decree  oi,  468. 
recovery  of  moneys  paid  under,  178. 


of  Tcndee  to  deny  Tender's  title,  468. 
repreoentations,  when  arises  from,  212. 
B?I]>SN0B,  photographs,  when  admissible  as,  765. 

secondary,  of  contents  of  writing,  when  admissible,  828. 

KuuuTiOHa,  declaration  that  property  devised  shall  not  be  subject  to^  686. 

grant,  devise,  or  bequest,  with  condition  that  the  estate  of  the  benefl* 

eiary  ahall  terminate  on  his  becoming  a  bankrupt^  or  on  ezecutioa 

being  levied,  686,  687. 

litersst  of  beneficiary  under  a  trust,  where  the  tmateea  have  a  diaera> 

tion  to  apply  income  for  his  benefit  or  not,  687. 
ipendthrift  trusts,  when  sustained  in  the  United  States  aa  againat  claiaw 

of  creditors,  689-696. 
trusts  and  devises  to  withdraw  property  from,  686-687. 

ttAmnaRmirr  of  counties  and  municipal  corporations,  78. 
^m%  husband's  power  to  make,  to  the  prejudice  of  his  wife^  481-48L 
made  by  husband  in  expectation  of  immediate  death,  492. 


M2  Indsx  to  ths  Notib. 

OUABDIAV  Avo  Wau^  parcbafes  made  by  gmrdUn  with  wud*!  fn]|j%  1 
tnuiifnv  of  goarduui  for  bis  own  beneflti  160L 

BoKHnus^  ooiiTty«aco  or  mortgago  o4  mntk  bo  idooatod  by  botii 

70S. 
loformiiig  oonroyaaoo  of,  7(ML 
HvnAin^  AHB  Will,  odonblo  transfon  modo  by  biabnd  mn  rtid 

■goiail  tho  righto  of  bis  wifo»  40SL 
oommanity  property,  biuband'a  power  to  make  gif t%  wbefo  law  id^ 

TaUs,  492,  493. 
gifti  mado  by  boaband  in  ozpeotation  of  immediate  deatb,  491,  4nL 
gifti  made  by  the  former  to  the  prejndioe  of  the  latter,  490-49^ 
hoaband's  power  of  diapoeal  may  be  ezeroiaed  to  deprire  bia  wife  of 

ahare  in  bia  eatate,  491. 
hnaband'a  power  to  make  advanoementa  to  bia  ohildren,  492. 
poat*nnptial  aettlementa,  when  valid  agatnat  orediton,  664» 
wife  baa  no  Teated  intereat  in  perMnal  aetata  of  ber  bnaband,  49L 
wifa*a  right  to  aaaail  tranafera  made  by  ber  bnaband,  49%  48l» 
witoeaaee  when  one  may  be^  if  the  other  ia  intereated,  MSl 


bmnronoH  againat  naa  of  trade-marka,  when  proper,  SI0L 
ImrmAV€n^  arbitraHoo,  oonditiona  lor,  when  mnat  bo  oompliad  wilk 
aait^  67. 
intereat^  from  what  time  will  be  allowed,  67. 

JvDOianm^  eatoppel  by,  doea  not  extend  to  prerantfaig  n-^aaudmMtm  ol 
tho  oonatitntionalify  of  a  atatnte^  616. 

Lmmmomd  An  TsSAirr,  parol  leaae  for  more  than  one  year,  elbot  ^  IBH 
I^MSVT  of  loot  property,  what  oonatitotea,  860l 

LnnnB  for  aale  of  liqoora,  when  mnat  be  taken  ont  by  aoeial  olnbo.  IS-^Al* 
htqimam,  looal-option  law%  aalea  of  liqnor  by  aoeial*  einba,  when  violali^  41> 
ipiritnoQfl  and  fermented,  diapoaitiona  of^  by  aooial  olnbay  when  regarded 
■anloi^Sfr-Ml 

|tfA»Mn  Womir,  oonToyaneaa  and  gifta  omdo  by  hnabandi  to  piiB|«Jhi 

intenata  «(,  491-4M. 
MAgnn  AMD  SuTAirr,  eare  required  of  maater  in  proteoting  aerraat  itmm 

def eota  in  maobinery  and  applianoea,  820. 
Jangorona  work  ordered  by  maater  or  anperior  aerfanti  reoofny  for  Ib* 

Jnriea  raoelTod  in  porformanoe  of,  828^ 
Maottve  maobinery,  liability  of  maater  for  injury  to  aerrant  fron^  lUL 
4mtj  of  maater  not  to  ozpoee  aerrant  to  extraordinary  riak%  8801 
tety  of  maater  to  warn  aenranta  of  hidden  defeota  and  baarda, 
latent  defeeta  in  maofainery,  aerrant  not  bonnd  to  look  for,  SSL 
latent  riaka,  aerrant  doea  not  aaanme,  820,  821. 
■mnhinar/,  more  knowledge  of  defoet  in,  doea  not  ehaiga 

oontribntory  negligenoe  in  naing,  821,  828. 
anohinery,  right  of  aervant  to  aaanme  that  maater  haa  fniiiiihad 

82L 

creating  danger  ia  bonnd  to  guard  aerrant  againa^  8S& 
of  maater,  injurieo  reoelTed  in  obeying,  when  aaiTanl 

oorer  for,  822,  823. 
fiaka  aaaumed  by  aervant  in  obeying  the  ordora  of  bia 
riak%  aerrant  aaauoiea,  when  they  are  obvious  S82L 
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MMB  9mfAKtf  tUHu  wUoh  MTTMiii  dMIMd  to 

MTftBirt  right  to  rely  on  the  topanqr  skill  «idkaowkdf»of  kksMttH^ 


diiMTemioe  of  owiMnhip  o4  iioni  that  of  nrfMt  of  bad,  i6i» 
4iiaev«raiioo  ol  ownenhip  ol^  from  thit  of  IIm  laa^  hov  gMonlly 

offBotod^fiRL 
gmt  o^  doM  not  anthotiM  tho  craatoo  to  dofrirt  wtrhm  of  had  of 

oaffioioot  rappovt^  666w 
front  of,  inolndoi  right  to  opoa  aiaM  aad  onploj  ■rolhami  aionmy 

to  work  thom,  066. 
grant  of;  to  what  oztent  oathoiino  tte  «M  of  tte  oarfMO  of  tte  Im^ 

06S. 
graat  of^  withoat  granting  land,  004 

granieo  of,  not  liaUo  for  a  looa  of  ■pringi  oaaaod  hj  ndala^  MV« 
a»y  he  hold  by  odo  person  and  tho  land  by  another,  i0lk 
veserration  o^  Is  oonstraed  as  a  grants  004 
rights  passing  with  grant  or  reserratioa  of^  008^ 
mpport  of  surf aoo  of  land  most  not  bo  imporilod  hy  adala^  0ML 
oapport  of  snrfaoe  of  land,  right  to^  whoa  dooiaod  iavaind  hf 

or  grants  006. 
what  incladed  in  grant  o(  000. 
MoBioAaa^  power  of  sale,  porohases  aadsr,  aol  aflwtsd  hy  inngalifHlM 

secret  equities,  200. 
sale  nndor  foreolosare^  titio  roblas  to  tte  anoatioa  of  tte 

Ml. 
tiaas  within  whieh  salt  to  rodoom  oMiy  bo  prossaats^  Til* 
ManoFAi.  GoBPOKATiosii^  garaishmoat  o4  7Si 
^  fiability  of^  to  physioian  for  attendng  bbmI1*pok  palhat^ 
ordinnnoei^  loroo  and  sflReot  ol^  140. 
ordiaaaoeo  ■i^"i^t'"g  salsa  of  iww^'wir'HtisiL  Idib  SHL 

VMuenNn  of  attomqra  at  law  aad 
lor,  613. 

of  paron^  when  prodlades  rsoo? ory  hy  sUld,  01L 

slreot-oars^  getting  off  o^  while  in  notioa,  ISH 

trespasser's  right  to  rsoover  for  injarieo  saflhrod  oa  aoooattl  oi^  Ml, 
VaooviABLa  Lrantuionni  payablo  to  bsaror,  a^y  hoMsr 
lt8. 

parehaser  ol^  whoa  may  sao  ia  his  own  nams^  190. 
Hov-siBiBBifTi^  personal  judgment  agahist^  whoa  aol 

BorTios  01  prooess  npon,  asi  /• 
HonoB  to  agenti  when  imputed  to  Us  priaolpal, 

to  attorney,  wheo  imputed  to  his  disnt^  SK 

Fabbbt  astd  Child,  negligenoo  of  parent^ 

ohfld.  011. 
FAwaaamy,  death  of  partner,  right  of  tiis  sarvifot^  ML 
death  of  partner  terminatei^  180. 

oonrersion  of  property  by  ssDiag  whsa  aol 
787. 

Powaa,  definition  of,  140. 

IhUKUMmotf  of  death  will  be  indulged  to  sastaia 
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tatamwAL  akp  Aawn^  war^niaa  hf  agoil  «f  |iwnwclf  «l  Mi 
wlien  takes  pUoe»  814 
MOTttnioa  of  yroptrty  hj  agml  do«t  sol  rMoll  tnm  Ui 

iTttnioa  of  proporiy  by  •goi^  laftaaoM  ^  61IL 
iTonkNi  of  property  by  ttrangir,  agentib  wbM  sol  Bibli  §m^  9th 
81i. 
knowlodgo  aoqiiiiod  by  agent  before  bb  aeliBff  as  iMh»  Mil 
knowledge  of  agent  will  not  be  impnted  to  bla  prineipal  vhtE  kt  knia» 

ligbt  to  diadoeo  it  to  bim,  232. 
knowledge  of  agent  will  not  be  impnted  la  bla  pilaatpti 

not  the  duty  of  the  agent  la  dieoloaa  H^  SIL 
■otiee  of  frandnknt  eontraot  of  bis  agent  ia  not  lapntad  la 


■otioa  to  agent  after  Ike  termination  of  the  aganoyy  AHL 
aotioe  to  agent  before  he  beeomee  aMk»  wiiether  alMa  hk 


notioe  to  agents  illnelrationa  of  mla  tiwt  prinoipal  la  bonni  by,  fl 
■otiea  to  agent  ia  not  notiee  la  Ida  prinoipal  wkea  tiw  fHEnr  la 

aenting  an  adToree  intereet^  881. 
aotioe  to  agents  gronnda  npon  whioh  daeoMd  la  be  nolii 

228,229. 
■otioe  to  agent  of  condition  of  title  la  veal  atlaH  9Kk 
notiee  to  agent  of  oorpomtion  affseta  tlio  iMttp  28IL 
notioe  lo  agent  of  faoli  ontaido  tlio  aoope  of  Itia  employnMni^  28IL 
notioe  to  agent  that  pnrohaior  inlenda  to  nae  property 

Tiolation  of  law,  288. 
notioe  to  agent,  when  notioe  to  principal,  828. 
notioe  to  agent,  whether  mnst  be  givon  wliile  be  ia  aeting  as 
notioe  to  agent  will  not  be  impnted  to  hia  prineipal  wlion  ka  li 

in  oonfliot  with  the  latter'e  interaat^  281 
notioe  to  attorney,  when  will  not  aiFeot  hia  eUent^  282. 
notioe  to  rabagent,  when  aifeets  principal,  28SL 
pieenmption  that  agent  imparts  to  his  principal  aD  knowledge 

by  himself,  280. 

8UILWAT  CoRPOBATioifib  oroenngs,  liability  for  not  giring  signak  ai^ 

liability  of  one  to  the  employoee  of  another,  200l 
8Ur%  assault  to  commit^  fMta  whioh  do  not  sustain  conricticn  far* 
868. 

assault  to  ooramit»  what  eridenoe  sustains  conrictlon  isr,  8BiL 
l^fAmtAw  OwNEBS,  sooretions,  how  shoald  be  difided  balwca%  188L 

flats,  how  should  be  dirided  between,  188^ 

fiiLH^  conditional,  what  are,  84. 

Toudor  retaining  title,  right  o(^  to  recover  pnrcbaaa  pslaa^  tSU 
SninoHBRS  OF  Rioord8,  negligence  of,  who  may  recover  for,  8181 
43ocnAL  Clubs,  nature  and  general  purposes  of^  85. 

spirituous  and  fermented  liquors  bought  withont  tiw  atsla  md 

within  it,  43. 
spirituous  and  fermented  liquors,  dispoaiti<m  by,  caasa  bdfing  fk  I 

be  a  sale,  46-^. 
spirituous  and  fermented  liquors,  dispositions  il,  by^  wkiskaaa  aol 
86^1. 
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floeUL  GLfTBi^  apfaitnoM  and  fermontad  liquor^  ditpofltliMis  ti^  fMA  tI^ 

late  local-option  Uwii  41. 
ipiritooiis  and  fermeDtod  liqaon»  fnmithiiig,  hj,  wbotiiar  oooalitatM  a 

■al«  of,  3&-46L 
■piritaoiu  and  fermented  liqaor%  lioense  for  famiihlni^  when  liable  far^ 


■piritaou  and  fermented  liqnon^  talea  of,  not  made  for  profit^  4SL 
ipiritnoas  and  fermented  liqaor%  nsnal  mode  of  keeping  and  diipenring 

in,  86. 
SnDfDTHKifT  TRuam,  generally  proteoted  M  egainat  demands  of  erediton^ 

in  United  SUtes,  69(V-696. 
creditors  may  reach  interest  of  the  benefloiary  in  Bn^^d,  and  in  some 

of  the  United  Stotes,  688,  689.  696. 
termination  of,  the  beneficiary's  beooming  baakmpl^  or  on  tiis  levying 

of  a  writ,  686. 
St ATUTK  OF  LiMiTATioini^  boundary  litter  poseesBoa  taken  biyoB^  bf  wti^ 

take,  389. 
intent  in  taking  possession,  whether  material,  S90. 
knowledge  of  debt,  what  sufficient  to  remove  bar  of^  491, 
possession,  nature  o^  to  put  statute  in  motiim,  389. 
possession  taken  through  mistake  as  to  boundary  Une,  888-S9L 
flmiDAT,  eontraots  of  hiring  made  on,  aotions  for  damages  to  properly  hiiedt 

134. 

XiLigitAFH  CoBPOKATioH,  mental  anguish  as  an  slemeni  si  damages  far 

non-delirery  of  message  by,  308. 
TkADB-KABKS,  what  imitations  suffioisnt  to  support  injunotkiM  against  uss 

of,  316. 
^BOTIE,  conversion,  what  suffioient  to  sustain,  795-819. 

innocent  purchaser  of  chattels^  when  liable  to  aotion  of,  797«  708L 
TRUflTKS,  devisee,  when  chargeable  as,  257. 

Trubib,  spendthrift,  if  intereet  of  beneficiary  is  absolute,  his  srsditors  may 
always  reach  it  in  England,  and  in  some  of  ths  United  States  688^ 
689,  696. 
spendthrift^  interest  of  beneficiary  may  be  terminated  on  his  beooming 

a  bankrupt,  or  on  the  levy  of  execution,  686. 
spondthrift,  interest  of  beneficiary,  when  trustee  is  directed  to  apply 
income  for  his  benefit  or  not,  whether  subjeot  to  claims  of  srsditor% 
686,687. 
spendthrift^  when  sustained  in  the  United  States  as  against  daims  of 

creditors,  690-696. 
spendthrift,  whether  property  may  be  left  so  ss  not  to  bs  subjest  to  de» 
mands  of  beneficiary's  creditors,  686-697« 

UVKHOWH  OwNEBS,  Statutes  authorising  proceedings  against,  must  bs  strictly 
followed,  217. 
statutes  authorizing  proceedings  against^  requirs  all  persons  in  whsss 
names  title  appears  of  record  to  be  made  parties,  217. 
UsvBT,  commission  for  negotiating  loan,  when  may  be  deemed  to  bs^  289. 

Vbvdob  and  YmavEM,  damages  recoverable  lor  breach  of  saalmst  ts  p«r 
chase,  128. 
estoppel  of  the  vendee  to  deny  vendor's  title,  462. 
possession  under  contract  of  pnrchase,  when  adverse,  937. 
remedies  on  non-payment  of  installment  of  purchase  prioe^  lUl 
AM.  0T.  SiEF^  Vol.  XXIV.  -flO 
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WABmauamiif,  Vnrden  of  proof  in  actions  against  for  m%tfig&am^  ML 
earrieriy  when  liable  as,  613. 
degree  of  care  required  of,  613. 
Wabbaktt  of  Titli»  oonaideration  paid,  damagaa  for  hreacK  wfaaa  mm» 

fined  to,  266. 
damagea  for  breach  of,  interest,  when  may  bo  aUowod  as  part  d^  ML 
damages  for  partial  breach  ol^  267* 
damages  for  partial  lireach  o^  where  the  grantee  pnrchssas  thooaMaB^ 

ing  title,  267. 
damages  for  total  breach  of,  general  mla  respecting^  288. 
damages  for  total  breach  of,  when  may  indnde  Talno  of  impmrwwnti, 

267. 
damages  reooTorablo  for  breach,  when  there  baa  been  an  «xsliaBco  of 

lands,  268. 
interest^  when  may  be  added  to  damages  recoTsrablo  for  breach  o4  ML 
measure  of  damagea  for  total  breach  of,  268. 
remote  Tendee^  damages  recorerable  by,  for  breach  of,  268. 
Tahie  of  land  at  date  of  eviction,  when  allowable  for  breach  ol^  987* 
Watbi%  right  of  one  land-owner  to  drain,  upon  the  lands  of  aaotfaat;  IIC 
Will,  nndne  influence^  presumption  o^  from  dranght  of  will  by 

916. 
WmrMB,  hnsband  and  wife^  when  oompetent  as,  883^  884. 

not  privileged  from  answering  questicB  beoansa  Us  answer  migjhl 

grace  him,  874 
fhyridan,  whatstatamsAtiof  Ma  patiant>  may  gif  fai 
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ABATEMENT. 

L  BuBfiflli  OF  Acnoira.  —  Where  a  oaoee  of  action  !■  founded  in  tort^  on* 
oonneotad  with  contract,  and  afifects  the  person  only,  and  not  the  estate^ 
the  action  dies  with  the  person;  bnt  where  the  action  is  founded  on  con- 
tracti  although  nominally  laid  in  tort^  the  action  snrvives.  Let  ▼.  Hitl^ 
MO. 

%  Im  MM  Aonoir  is  Commbnobd  against  Two  as  PARTVBRfl^  avd  upok  tbi 
DiATH  OF  Ons  of  Thsh  IB  Pbosxcutsd  TO  JuDGKKNT  against  the  snr- 
Tiring  partner  without  making  the  representatives  of  the  decedent 
parties,  this  Is  not  an  abandonment  of  the  right  of  action  against  the 
decedent's  estate  and  its  representatiyes.     Van  Kleeek  t.  HammeU,  182. 

Si   SUBYITAL  OF  AoriONS  —  BrSACH  of  Ck>NTRACrFOB  PSBSOKAL  SSRYIOKS. 

—An  action  for  breach  of  a  contract  of  employment  for  personal  serrices 
sorriTes  the  death  of  the  employer,  and  will  lie,  either  in  trespass  on 
the  case  under  the  statute,  or  in  OMSumptU  under  the  common  law, 
against  his  personal  representative.  Lee  t.  HUl,  660. 
4k  SsBOUTOB,  OoHTiNUAiios  OF  AonoM  BT. — After  the  death  of  a  non- 
Fssidsnt  defendant,  against  whom  judgment  has  been  entered  for  the 
sonyersion  of  property,  his  death  may  be  suggested,  and  the  aotion  ra> 
Fiyed  in  the  name  of  his  executor,  who  may  sue  out  a  writ  of  error, 
tiiough  it  does  not  appear  that  the  decedent  left  any  property  in  ths 
stats  to  be  administered  upon.     HubbeU  ▼•  Blomdy^  164 


ABSTRAOI'S  OF  TITLIL 

Makbb  of  av  Assnuor  of  TnxB  to  Rial  Pbopbbtt,  guaranteed  by  him 
to  be  oorrset^  is  answerable  in  damages  to  the  purchaser  of  such  prop- 
srty,  who  relied  upon  the  abstract,  and  refused  to  purohass  withovt  h^ 
if  rscorded  sonyeyances  are  omitted  therefrom  to  his  injury,  though  the 
sbstrsot  was  made  at  the  request  and  expense  of  and  deliyered  to  ths 

of  the  property,  who  thereupon  delivered  it  to  ths  intooding  par* 

far  szamination.    Dkkk  y.  Abatrad  Ckk,  616. 


ACCIDENTS. 
Kbouobhoi,  6-9;  Rahaoad  Compahtbi^  SL 


AOCBSaARIES  AND  ACOOMPUCBflL 
Sss  CBiMiif  AL  Law, 


AOOOUNTINO. 
Sss  Pabtitioh,  2;  PabtmbbshiPv  T« 


948  Index. 

ACCOUNTS. 
8m  Bquttt. 

ACKNOWLEDGMENia 
L  JvBiiDionQir  v»  Cobbiot.  — The  power  oonferred  on  eerteiii  cAi 

take  aoknowledgmente  of  deeds  it  statutory;  and  ooarte  of  law  or  equity 
have  no  jurisdiction  to  amend  or  oorrect  defective  execntione  of  sncfa 
power.  Chifflth  r.  Vtniirtn^  91& 
%.  PowsB  OF  OffiOBB  TO  CoBRBOT.  ~  Where  the  certificate  of  acknowledg- 
ment of  a  mortgage  of  a  homestead  by  a  husband  and  wife  is  iatallj 
defectiTe,  the  officer  making  the  certificate  has  no  power  to  correot  it 
at  a  subsequent  time,  nor  to  attach  thereto  a  new  and  Talid  certificate. 
Qriffiik  ▼.  VetUreu,  918. 
f.  Power  of  Ofhobr  to  Corrkct.  — An  officer  before  whom  the  acknowl- 
edgment of  a  conveyance  of  land  is  made  acts  judicially  when  certifying 
to  the  acknowledgment;  and  when  the  conveyance  so  acknowledged  is 
ddivered  to  the  parties,  and  accepted  for  record,  or  as  the  complete 
execution  of  the  instrument,  he  has  no  power  to  alter,  add  to^  or  make 
a  new  certificate,  without  a  reacknowledgment.  Or^Uk  v.  Vcntrtmt 
918. 

ACnON& 

See  ABaTiMBBTi  Buxt  axd  Notbs.  2,  6;  CoBVomAsiovai  Pi 

ADMISSIONS. 
See  PiiBABXNa,  5. 


ADVERSE  POSSESSION. 

L  Trli  to  Labu  bt  Adybrsb  Posusbiom  BFFBoraAL  ib  That  Cbbai 
Of  Amy  Othbb  Makksr.  — Title  to  land  eetabUshed  by  adverse  po^ 
■ession  is  as  effectual  for  the  purposes  of  remedy  or  defense  founded 
upon  it  as  that  created  in  any  other  manner.     Oreene  t.  Oomte,  468. 

t.  Pabtt  in  Poasiflsioir  having  Titls  mat  PuBCHAn  OuTBTABDnio  Trrui 
without  bkino  Estoffbd.  —  A  person  who  is  in  possession  of  land  as 
owner  claiming  title  may,  for  the  purpose  of  fortifying  and  quieting  hie 
title,  purchase  an  outstanding  title,  without  being  estopped  from  dis- 
puting the  title  so  purchased,  in  case  it  becomes  necessary  so  to  do. 
Oreene  v.  Coiue,  458. 

X  Advxbsb  Possbssion  Foumdbd  upok  Mibtabb.  — The  possession  of  co- 
terminous proprietors  under  a  mistake  or  ignorance  of  the  true  line,  and 
without  intending  to  claim  beyond  it,  will  not  work  a  disseisin  in  favor 
of  either.     Finch  v.  UUman,  383. 

4b  Suit  to  Assign  Dowbr.  —  Thb  Possbssion  or  a  Widow,  so  long  as 
her  dower  remains  unasaigned,  is  not  adverse  to  the  heirs,  nor  to  one 
who  purchases  under  a  sale  made  by  the  administrator  of  her  deceased 
husband;  and  the  laches  of  such  purchaser  in  not  asserting  his  right  to 
have  dower  assigned  cannot  defeat  him  when  he  finally  does  proceed  for 
that  purpose.    Shenoood  v.  Baker,  399. 

$,  Advxbsb  Possbssion  bt  Vbndbb  without  Debd. —  A  vendee  in  postsi 
sion  of  land  under  a  contract  to  purchase,  whether  oral  or  written, 
who  has  paid  the  entire  purcliase-money,  holds  adverse  possession  ss 
against  his  vendor  from  the  time  that  such  payment  was  made;  nor  is 
his  possesBion  prevented  from  being  adverse  by  his  knowledge  of  a  de> 
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AOENGY. 
L  AoBiror  10  ICahaob  PEonnTr,  Autborttt  Imfliid  bt.  »  An  agmoy  •• 
manage  property  implies  authority  to  do  with  the  property  what  liaa 
provionsly  been  done  with  it  by  the  ownere,  or  others  with  their  ezpresa 
or  implied  consent,  or  to  do  with  it  what  is  nsnal  and  enstomary  to  do 
with  property  of  the  same  kind  in  the  same  locality.  Duncan  ▼•  BmrU 
iwM,  570. 

&  Konon  to  Aosht  wvnr  Konci  to  Psikoival.— 1V>  chai^  a  principal 
with  the  knowledge  possssisd  by  his  agent,  the  Cscts  of  which  the  agent 
has  knowledge  mnst  be  within  the  scope  of  the  agency,  so  that  it  faliia 
dnty  to  act  upon  them  or  oommnnicate  them  to  his  prindpaL  TVsafor 
▼.  PcOten,  226. 

Si  Oovnuor— Bbioffil— Sraimra  ImnEUMBrr  ni  Avonnt'b  Rami.— 
A  party  may  bind  himself  by  another  than  his  true  name,  whsA  ho 
iigns  any  instilment  with  intent  to  bind  himself,  or  signs  any  aamo 
nnder  which  he  is  shown  to  hsTc  held  himself  ont  to  the  world  and  car- 
ried on  hasineia.    8fark$  t.  Diapaieh  Trantfer  06.,  851. 

800  AnoBmnr  ivo  Ctmrri  Bahsb  ahd  Bahkiko,  7;  Bills  of  Ladisq,  % 
CAManam,  2;  CknooKATioirs,  21,  86-39;  CknrENAHTs,  2;  BTn>no%  i| 
ImoftAwai  iMAtB,  %  8|  Umjtumcs'  UmK%  1,  2|  Umnr,  4-C 

AOISTMENXL  i 

flee  AwfMAUL 

ALIMONT. 

8iO  IfABKIAQl  AMD  DlTWaOB, 

ALTERATION  OF  IKSTBUMENTB. 

!•  AunAnov  ov  Bvidkhcb  ov  Dbbt  ^  Pbuitiiftiov  ov  VkAVD— Bn^ 
noi  or  Paoor.  —  When  the  holder  of  written  seonrity  cr  eridsnce  of 
dehl  alters  or  changes  the  instrument  in  a  material  part  to  his  own  ad* 
▼antage^  and  then  brings  suit  on  the  original  indebtednesi^  the  altera- 
tion is  presumptively  fraudulent,  and  the  burden  of  proof  is  on  him  lo 
show  that  it  was  innocently  made  and  does  not  act  as  an  oztingnish- 
ment  of  the  debt.     Warder  etc  Co,  t.  WUlyard,  260. 

%  Fraudulimt  ALTBRATioif  ov  EviDSNOB  OF  DiBT  A8  ExTiirauiBHiann 
iHntnoF.  —The  holder  of  written  security  or  eyidence  of  debt»  who  has 
altered  or  changed  the  instrument  in  a  material  part  to  his  own  adTan* 
tage^  with  intent  to  defraud  his  debtor,  cannot  recover  thereon.  Snch 
alteration  extinguishes  the  debt.     Warder  etc.  Ca  t.  WUlpawd,  260L 

See  Bills  aitd  Konsi  5-IOl 

AKIMALS. 

AgMfMBIIT — LlABIUTT   fOS   DSATH   OV   AnDCAL  —  8l7in>Ar   OOMTBAOT. -. 

One  who  takes  a  horse  to  pasture  by  the  month  for  hire,  knowing  thai 
other  horses  in  the  same  pasture  are  iofected  with  a  contagious  distem- 
per, which  fact  he  conceals  from  the  owner,  and  in  consequence  of  which 
the  hone  so  taken  contracts  the  distemper  and  dies,  is  liable  to  the 
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,  Mnier  for  IIm  vahie  of  tiie  hone,  in  ma  tMtm  of 
and  the  faefc  that  the  ocmtraet  for  the  pMtumgo  is  rad 
OB  Soudaj  oonstitotet  no  dofonoe.    OoMh  ▼•  Tm  JkfdJ^  Itt 

AKTENUPTIAL  OONTRACia 
8eo  HuBBAVD  AXD  WhIi  L 

▲PPBAL. 

L  IvnBioB  OouBn— LiABiUTT  von  Judicial  Ebboml— Infcflflr 

Bale  bare  a  right  to  ezerciae  their  honeat  jadgmont  In  paealng  npon  all 
^Mtiona  presented  to  them;  and  when  they  havo  ao  oxorBiaad  it^  tboy 
are  exempt  from  oinl  liability  for  orron^  altbongh  anoh  omm  reaoU  in 
depriTing  the  oitiaen  temporarily  of  hia  liberty.  Hia  aoly  vmadj  ia  bj 
'  appeaL    Braoh  t.  Mangan,  137. 

IL  Affsal  ibom  a  Final  Daonin  nr  Ghahobst  Bsnoa  vr  thb  Wrolb 
Casb  vob  Rbyixw,  with  all  interlocotory  ordera  inTolTing  the  merita 
ol  the  oontroverty.    Pennmfftom  ▼.  Todd^  419. 

Si  Thb  Appbllatb  Ck>UBT  oabnov  Bbvibw  thb  Bvipbhob  in  tiio  trano- 
aript  on  appeal^  for  the  pnrpose  of  finding  the  faofee  and  ordviqg  Judg- 
ment to  be  entered  aceordingly.    Borden  t.  Motiiatia  Cbib,  27. 

4k  Abstbaot  iNSTBUonoNa.  —  The  giving  of  abstract  uistmetiooa  ia  not 
rerersible  error,  unless  the  record  shows  that  their  effect  waa  to  mia- 
lead  the  jnry  to  the  appellant's  injury.    Banerqft  ▼•  0<&»  904. 

1.  Mislbadimo   iNSTRxronoiia.  —  The  giving  of  misleading  inatmottona  ia 
not  reversible  error,  when  such  instmctions  might  have  been,  bat 
not^  met  and  remedied  by  requests  for  axplanatoiy  inatructiona. 
€rqft  V.  Oti$,  904. 

flL  Argitmbntativb  iKSTHUcriONS.  —  Additional  foroe  need  not  be  giren  to 
the  argument  of  counsel  by  embodying  in  the  instmctions  a  reqoeat  that 
the  jury  **  may  look  to  "  or  "  oonsider  "  this  or  that  fact.  The  giving  of 
such  instructions,  however,  is  not  reversible  error.  Banerqft  t.  Otia^ 
904. 

7.  Ebror  without  Ivjubt  in  Ezolubioit  of  ETn>B!voB.^Whonoridonea 
is  erroneously  ezolnded,  the  rule  of  error  without  injury  cannot  bo  in- 
▼oked,  on  the  ground  that  the  ruling  waa  made  after  all  the  evidence 
on  that  point  had  been  adduced,  and  that  the  evidence  waa  insuffidanl 
i^oac*  V.  PriveU,  819. 

H  Ab  IvsTRUcnoN  THAT  AN  Habhttal  Drunkarb  **me&Bs  more  than 
being  drunk  on  two  or  three  occasions  within  a  given  time, — two  or 
three  times  within  a  given  number  of  months;  that  it  means  the  use  of 
intoxicating  liquors  to  such  an  extent  as  to  in  some  manner  disqualify 
a  man  from  pursuing  his  avocation;  but  yon  ean  perhaps  define  it  as 
well  as  the  court,"  —  does  not  entitle  the  losing  party  to  a  reversal  on 
the  ground  that  this  last  clause  left  it  to  the  jury  to  define  for  them* 
selves  the  words  ''habitual  drankard."    Sader,  Neut,  717. 

0.  IxsTRUOTiON  TO  A  JuRT,  that  If  they  find  plaintiff  ia  not  guilty  of  any 
want  of  ordinary  care  which  contributed  directly  towards  his  injury  he 
fa  entitled  to  recover,  doea  not  entitle  the  defendant  to  a  rerersal,  if 
the  judge  had,  in  other  instructions,  gone  fully  over  every  qnestton  in* 
Tolved  in  the  case,  and  atated  all  the  conditions  of  the  plaintiff's  reoor- 
ary  or  defeat.    Johnaon  v.  First  Nat,  Bank^  722. 

Ml  Rbtusal  to  Onra  Special  iNSTRUcrrioNs  asked  is  not  error,  «nlesa 
each  of  them  asserts  a  correct  proposition  of  law.     StiU  v.  Siaie,  868L 
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il.  AfiixMAiiai  or  av  Xhtirlooutobt  IhwRO  ov  AmuL  oakhot  be 

at  aa  affimuuiM  as  to  erran  of  whlob  tbo  afipellaati  had  ao 
of  eomplaanti  and  therefora  aaotlMr  party  projndieed  bj  thoaa 
may  proiaeoto  a  aobaeqiient  appaal  baaed  tiiereon.    P^tmh^/tom  t. 

M%  GRiMiirAL  Law — Jotmwsiit  wrrHOor  Plba  is  Bxtbr8Iblv  Brbob. 
— >  There  eaa  be  no  trial  on  the  merite  nor  a  oonTiction  in  a  eriminal  caae 
antil  the  aoenaed  haa  pleaded  not  guilty,  or  this  plea  haa  been  entered 
lor  him  \j  the  eonrt.  If  4he  record  faila  to  abow  that  aaeh  plea  has 
been  made  or  Mitered,  the  Jndgment  will  be  rerersed.    /ooboa  v*  SlaU^ 

See  HABBAa  Ck>BPU8»  1,  2;  Triau 

ARBITRATION. 
8at  InoBAHoi^  4-7|  Ldutatioiis  of  Aonon^  6. 

ARREST. 

!•  m«^f«  or  PiAoa— Abrut  without  Warramt.— To  aathoriie aneel 
without  warrant  for  a  breach  of  the  peace,  the  offense  must  be  commit- 
ted in  the  preeenoe  of  the  officer,  and  the  arrest  made  immediate.  An 
arrest  for  such  offense  committed  out  of  the  officer's  sight,  and  made 
upon  information  reoeiyed  from  a  third  person,  is  nnaathorized.  Ptth 
pie  T.  Johuon,  118. 

flL  Breach  of  Praos.  —  To  be  intoxicated  and  yelling  on  the  public  atreets  of 
a  Tillage,  in  sncb  manner  as  to  disturb  its  good  order  and  tranquillity, 
it  an  act  of  open  Tiolenoe  and  a  breach  of  the  peace,  which,  if  com* 
flutted  in  the  presence  of  an  officer,  will  justify  arreat  without  warrant* 
Ptopkw.  Joknaon^  116. 

8ae  JutncoEt  of  thb  Praoi,  L 

ASSAULT. 

1.  Assault  to  Raps.  »  Actual  Violrkcb,  or  Touching  thr  Person  of 
the  one  assaulted,  it  not  essential  to  the  crime  of  assault  to  rape.  If 
the  intent,  with  the  present  means  of  carrying  it  into  effect,  exists,  and 
preparation  therefor  haa  been  made,  the  crime  is  complete.  BtaU  t. 
Skroyer,  344. 

%  Assault  to  Rape.  — In  order  to  constitute  the  crime  of  an  assault  with 
intent  to  rape,  it  is  immaterial  whether  or  not  the  sexual  connection 
was  accomplished  by  actual  physical  force  to  the  intended  victim,  or 
while  she  was  asleep.    Stale  ▼.  Shroyer^  344. 

t.  Assault  to  Raps  —  E vidbncr  of  Reputatios  for  Virtur  and  Ghas- 
TTTT.  —  In  discrediting  a  witness,  the  inquiry  may  extend  to  his  general 
diaracter  for  Tirtue,  sobriety,  and  chastity.  This  rule  applies  to  one 
teetifjring  on  his  trial  for  an  assault  with  intent  to  commit  rape.  8taU 
T.  ShmytTf  844. 

4L  Assault  with  Istbnt  to  Raps.  — On  a  trial  for  an  assault  with  intent 
to  rape,  the  evidence,  to  be  sufficient  to  oonviot^  must  show  tnoh  acta 
aad  conduct  of  the  accused  as  leare  no  aeasonable  doubt  of  his  intention 
to  gratify  his  lustful  desire^  against  the  consent  of  the  female,  notwith* 
■laading  resistance  on  her  part.  Hence  evidence  that  the  accused  put 
hit  hands  lightly  on  the  woman's  shoulders,  following  her  silently  about 
sixty  feet,  making  no  threats  or  effort  to  stop  her,  nor  attempting  any 
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.  Mnier  for  IIm  Tahi«  of  tiie  horM,  in  ma  tMtm  «l  IfMpMi  on  fhm 
•ad  the  faofc  that  the  oonfenot  for  the  paetiirege  le  void 
iB  Soadaj  oomtitotet  no  dof enee.    OoMh  ▼•  Tm  JkfdJ^  Itt 

ANTENUPTIAL  OONTRACia 
See  HuBBAiTD  axd  Wm^  L 

APPEAL. 

L  IvnBiOB  OouBn— LuBiuTT  voR  JuDiGiAL  Ebboml  —  IsfHlor  liiba* 
Bale  have  ft  right  to  ezerciae  their  honest  judgment  lo  peaeing  npon  all 
^estione  presented  to  them;  nnd  when  they  hftve  to  cierdaed  it^  ihoy 
nre  exempt  from  oivil  liability  for  errors  althoagb  snob  emm  remit  in 
dephring  the  eitiaen  temporarily  of  bit  liberty.  Hia  mdj  madj  ia  bjr 
-  appeaL    Braol»  t.  Mangan,  137* 

IL  Affsal  ibom  a  Final  Daonu  m  Ohanobst  BBnoa  vr  tbm  Wrolb 
Ca81  voe  Ravisw,  with  all  interlocutory  orders  inTolving  the  merita 
of  the  eontroveray.    Pennhffiom  r.  Todd,  419. 

t.  Thm  AppBLLAxa  OouBT  OAVHOff  RiTisw  TOM  'SrommM  in  tiia  trana- 
aript  on  appeal,  for  the  pnrpoae  of  finding  the  faota  and  ordering  Judg- 
ment to  be  entered  aeeordingly.    Borden  ▼•  Momiiwa  Cbib,  27. 

4.  Abstraot  iNBTBUonoNS.  — >  The  giving  of  abstract  inatmotiooa  ia  not 
reveraible  error,  nnless  the  record  ahows  that  their  effect  waa  to  mia- 
lead  the  jnry  to  the  appellant's  injury.    Banerqft  t.  OUt,  904. 

1.  MiSLKADiNO   iNSTRUonoiia.  —  The  giving  of  misleading  instructiona  is 
not  reveraible  error,  when  such  instructions  might  have  been,  but 
*  Bot^  met  and  remedied  by  requests  for  explanatory  inatructiona* 

crqft  V.  Ocii,  904. 

flL  AROUHSNTATrvB  Instruotions.  —  Additional  foroe  need  not  be  given  to 
the  argument  of  eounsel  by  embodying  in  the  instructiona  a  reqneat  that 
the  jnry  "  may  look  to  "  or  "  consider  "  this  or  that  fact  The  giving  of 
such  instructions,  however,  is  not  reversible  error.  Banerq/t  ▼.  Oti», 
904. 

7.  Error  without  Injury  in  Exolubion  ov  Evidbivor.— When  aridoDee 
.is  erroneously  excluded,  the  rule  of  error  without  injury  cannot  ba  in- 
voked, on  the  ground  that  the  ruling  waa  made  after  all  the  evidence 
on  that  point  had  been  adduced,  and  that  the  evidence  was  inaufficienl 
I  Boaeh  V.  PriveU,  819. 

I  H  An  iNSTRUonoN  that  an  Habitual  Drunkard  **  means  more  than 

being  drunk  on  two  or  three  occasions  within  a  given  time,  —  two  or 
three  times  within  a  given  number  of  months;  that  it  meana  the  nse  of 
intoxicating  liquors  to  such  an  extent  as  to  in  some  manner  disqualify 
a  man  from  pursuing  his  avocation;  but  yon  oan  psrhapa  define  itaa 
well  as  the  court,"  — does  not  entitle  the  losing  party  to  a  reversal  on 
the  ground  that  thia  last  clause  left  it  to  the  jury  to  define  for  them* 
I  selves  the  words  "habitual  druukard."    Bade  v.  Neut,  717. 

I  0.  iNSTRUoriON  TO  A  JuRT,  that  if  they  find  plaintiff  is  not  guilty  of  any 

want  of  ordinary  care  which  contributed  directly  towarda  his  injury  he 
is  entitled  to  recover,  does  not  entitle  the  defendant  to  a  reversal,  if 
the  judge  had,  in  other  instructions,  gone  fully  over  every  qncstioB  in* 
Tolved  in  the  case,  and  stated  all  the  conditions  of  the  plaintiff's  reoor* 
sry  or  defeat.    Johnson  v.  Firsi  Nat.  Bank,  722. 

Ml  Rbtusal  to  Onrs  Special  iNSTRUcrioNs  asked  is  not  error,  nnlesa 
each  of  them  aaserts  a  correct  proposition  of  law.     StiU  v.  State,  868L 
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tl.  AfiixMAiiai  or  av  Ihtbrloodtobt  IhwRO  ov  AmuL  OAinroTlM 

M  an  affiroMuiM  M  to  €Ron  of  whioh  the  appeUanti  had  bo 
of  oomplalnti  and  thereforo  aaotlMr  parfy  projadieed  bj  thoaa 
may  protaeoto  a  anbaeqaent  appeal  based  thereon.    P^mdaglim  t. 

lli  CuMiNAL  Law— JvooMsiiT  wTrBOOT  Plba  is  Bxtsrsiblb  Bbbob. 
— lliere  ean  be  no  trial  on  the  merits  nor  a  oonviotion  in  a  eriminal  ease 
vntil  the  aeonaed  haa  pleaded  not  guilty,  or  this  plea  has  been  entered 
lor  him  1^  the  oonrt.  If  4ho  reoord  fails  to  show  that  sneh  plea  has 
been  omda  or  aotered,  the  Judgment  will  be  rerersed.    /ooboii  t.  Slai€^ 

See  Habbas  Gobpu8»  1,  2;  Tbiau 

ABBITRATIOK* 
8aa  LmnuiraB,  4-7;  LmirATioBa  or  AonoB%  6. 

ARREST. 

1«  m«^f«  09  Pbacb— Abrut  without  Wabbamt.— To anthoriie arrest 
without  warrant  for  a  breach  of  the  peace,  the  offense  most  be  commit- 
ted in  tho  presence  of  the  officer,  and  the  arrest  made  immediate.  An 
arrest  for  such  offense  committed  out  of  the  officer's  sights  and  made 
BpoD  information  received  from  a  third  perdon,  is  nnanthorized.  P§(h 
pie  T.  Johuon,  118. 

M,  Bbbagh  of  Pbaob.  —  To  be  intoxicated  and  yelling  on  the  public  atreets  of 
a  village^  in  such  manner  as  to  disturb  its  good  order  and  tranquillity, 
is  an  act  of  open  Tiolence  and  a  breach  of  the  peace,  which,  if  com* 
mitted  in  the  presence  of  an  officer,  will  justify  arreat  without  warraBt* 
Ptopkw.  JokMOJh  116. 

Sea  JvmoMB  of  thb  Pbaob,  L 

ASSAULT. 

1.  Assault  to  Rapb.  »  Actual  Violbncb,  ob  Touchiko  thb  PcRsoirof 
the  one  assaulted,  is  not  essential  to  the  crime  of  aasault  to  rape.  If 
the  intent,  with  the  present  means  of  carrying  it  into  effect,  exists,  and 
preparation  therefor  has  been  made^  the  crime  is  complete.  State  ▼• 
Bhroyer^  344. 

%  AsBAJTLr  TO  Rafi.  — In  order  to  constitate  the  crime  of  an  assault  with 
intent  to  rape,  it  is  immaterial  whether  or  not  the  sexual  connection 
was  accomplished  by  actual  physical  force  to  the  intended  victim,  or 
while  she  was  asleep.    State  v.  Shroyer,  344. 

t.  Assault  to  Rape  —  Evidence  of  Reputatiob  fob  Vibtub  and  Ghas- 
TTTT.  —  In  discrediting  a  witness,  the  inquiry  may  extend  to  his  general 
character  for  virtue,  sobriety,  and  chastity.  This  rule  appliea  to  one 
teatifjring  on  his  trial  for  aa  assault  with  iBtent  to  commit  rape.  State 
T.  SnuaytTf  844. 

i.  Assault  with  Intent  to  Rapb.  —On  a  trial  for  aa  assault  with  intent 
So  rape,  tho  evidence,  to  be  sufficient  to  convict,  must  show  such  acta 
asd  conduct  of  the  accused  as  leave  no  seasonable  doubt  of  his  intentioo 
ts  gratify  hia  lustful  desire^  against  the  consent  of  the  female,  notwith* 
■iBading  resistance  on  her  part.  Hence  evidence  that  the  accused  put 
his  hands  lightly  on  the  woman's  shoulders,  following  her  silently  about 
sixty  feet,  making  no  threats  or  effort  to  stop  her,  nor  attempting  any 
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ootrdon,  Mr  to  put  Imt  in  terror,  and  th^t  1m  nn  awsy  wItlMMt  w^ 
Innptiiig  to  detain  her  when  the  sereamed,  np<m  hie  maldng  known  In 
Wr  his  dtaire  to  ha^e  aeznal  interoonrse,  will  not  joatif  j  a  oonvietion  «f 
■■aanlt  with  intent  to  rape,  although  it  will  justify  n  oonTiction  lor  m^ 
Mnlt  and  battery.    Jomu  t.  Stale,  850. 

ASSIGNMENT. 

See  BiLLB  AHD  NoTHi  18, 28L 

• 

188IONMENT  FOB  BBNEFTT  OF  GKBDIT0R8. 
See  CoBFOBATioHa,  4U  PABTiriBaHir,  L 

ASSOaATIONS. 
Set  Bbvxtolent  SoonEsnii 

ASSUMPSIT. 
See  Abatu  niT,  3L 

ATTAOHMBNT —GARNISHMENT. 

L  LtanuTT  or  OomrTT  to  Gabnuhmuit.  —A  oonnty  is  liable  to  ganiUb» 
flMOt  for  n  debt  dne  by  It  to  its  officer,  nnder  a  statate  declaring  thai 
■11  persoos  are  snbjeet  to  garnishment^  that  the  word  **  person  *  may  bs 
applied  to  '*  bodies  politie  and  corporate, "  and  that  oonnties  ars  snob 
bodies.     Waterhurp  ▼.  Board  qf  Oommhdonertt  87. 

%  GAUII8HMBMT  OF  Covhtt.  —  Public  policy  does  not  require  that  oonnties 
should  be  exempted  from  gamiihment  when,  instead  of  being  exempted 
1^  statute^  their  liability  to  the  process  is  within  the  law.  Watettmp 
▼•  Board  qf  Commkthmers,  67. 

3l  Ihsoltuit  MxRGHAiiT  NOT  LiABLv  TO  Attaohmbiit  vor  Sbhtoq  Oor> 
TOM  GOT  or  Statb  WHBir.  — An  insoWent  merchant  residing  in  Mis- 
sissippi  does  not  subject  himself  to  attachment  by  shipping  to  his 
eommissiott  merchant  in  another  stats  cotton  to  be  there  told,  and  the 
proceeds  applied  to  the  payment  of  a  debt  due  to  the  Utter,  where  the 
debt  exceeds  the  value  of  the  cotton  so  shipped.    Lotfenddm  ▼.  B€m,  SflflL 

lb  Attaobmjuit  Lsyikd  on  Profsrtt  or  STBANon^Bion'orTHBLAT- 
tbb  to  Rntakn  and  Rjetain  P088B88ION.  — If^  after  a  writ  has  been 
leried  on  the  property  of  a  stranger  thereto,  he  qnietly  and  peaceably 
repossesses  himself  of  it,  he  may  retain  it;  and  the  officer  who  levied  the 
writ  is  not  justified  in  using  forcible  means  to  regain  poesenion,  and  if 
he  does  so^  is  liable  to  an  action.  Should  he  wish  to  test  the  right  ef 
the  owner,  his  remedy  is  to  bring  an  aetion  for  that  purpose.  BrommtJI 
T.  Durhee,  749. 

ft,  PuoniTT  sKTWXBf  Attaohioeivts  and  Unbioobdbd  Gonyxtanois. — 
Until  a  sale  has  been  made  under  a  judgment  or  attachment,  the  lien 
aeqnired  by  it  is  subject  to  all  prior  unrecorded  deeds  and  equities  «• 
isting  against  the  land.  The  lien  of  an  attachment  or  judgment  doss 
not  extend  beyond  the  actual  interest  of  the  debtor  at  the  time  of  the 
rendition  of  the  judgment  or  the  levy  of  the  attachment.    i7ope  ▼•  Bhlr^ 

S66. 

C  Attachmknt  n  not  Dibsolvbd  bt  thb  Dxath  or  Onb  or  thb  l>xrBVB* 
ANTB,  if  the  action  is  revivefl  and  prosecuted  to  judgment  in  the 
provided  by  law.      Van  Ktetck  v.  HammeU,  182. 
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attoknvy  and  cliekt. 

MwowiMDom  or  Aitobhst,  wbsn  hot  Nonoi  to  Clkekt,  ^One  who  em* 
plciyB  Ml  aiiorntty  for  th«  ipedal  purpoM  of  czaiiiiiiiiig  mi  alwiraot  of 
tiilo  to  property  and  giring  an  opinion  thereon  ie  not  ehergeable  with 
knowledge  of  the  attorney,  acquired  in  another  tranaaotion,  of  the  pen* 
denpy  of  a  fait  whioh  may  a£Eeot  the  title  to  sneh  property.    TraUor  ▼• 

ATTORNEY'S  FEE& 

« 

See  Bills  amd  Notes,  6;  Costs;  Coyxnaht.  L 

BAILMENT. 

!•  BuBDiH  Of  Paoop,  as  bxtwsen  Bailob  and  Bailbi;  n  as  Follows: 
The  bailor  must  prove  the  contract  of  bailment  and  the  delivery  of  the 
goods;  then  the  bailee,  if  he  wishes  to  exonerate  himself  from  liability 
for  their  Iom^  mast  ibow  the  fact  and  manner  of  lose;  and  the  bailor 
moat  assume  the  burden  of  establishing  that  the  lose,  though  by  fire, 
was  due  to  the  negligence  of  the  bailee.  LoHeaUer  MUU  ▼•  MerehanU* 
tie.  Co.^  586. 

IL  A  Gratuitous  Bailxb  op  a  Certipigatb  op  Stock  n  Ijabls  pob  its 
CoMYSBSiON,  if  he,  without  authority  from  its  owner,  delirers  it  to  the 
officers  of  a  corporation,  who  cancid  it  and  issue  a  new  certificate  to 
another  person,  though  such  delivery  may  have  been  occasioned  by  a 
forged  order,  and  the  bailee  acted  in  good  faith.  HvMU  v.  Blandy, 
164. 

S.  Baileb  Ck>iiTBRTiiio  Propbrtt  is  Axswxbablb  thbbxpob.  No  Mattbb 
BOW  Good  his  I]itbmtioiis»  or  how  oareful  he  hss  been.  ffmUelt  t. 
Bland^,  154. 

4i  YpiD  OoHTBAor.  ~  Where  one^  in  the  abeenoe  of  any  eootraot^  becomeo 
s  bailee  and  liable  for  the  safe  return  of  the  property  by  retaining  tho 
possoBsioB,  the  faet  that  he  took  possession  under  a  Toid  eootrsot  is  ao 
dslsBssb    Codeilo  ▼.  Tern  Byek,  128. 

Sse  NaoLmmn^  t%  Tbotbb,  7t  WABBBOOSBiub 

BANKS  AND  BANKING. 

!•  BoiTD  op  Cashibb  op  Baiik  Coybbs  Wbolb  Pbbiod  op  bb  Sbbtiob, 
WBBN . —  Where  the  cashier  of  a  bank  gives  to  it  an  offieisl  bond,  reciting 
Us  election  as  cashier,  and  conditioned  that  if  he  "shall,  for  and  during 
the  tisM  of  his  employment  by  the  said  bank,  whether  under  his  pres» 
oat  election  or  under  any  subeequent  election  to  the  said  position,  or 
whether  under  ite  present  organisation  or  charter,  or  under  any  renewalo 
or  extension  thereof,  discharge  and  fulfill  with  integrity  and  fidelity 
the  trust  thereby  reposed  in  him,  and  faithfully  and  honestly  execute 
the  duties  that  may  be  assigned  him,  then  the  abore  obligation  to  be 
poid,  or  else  to  be  and  remain  in  full  force  and  virtue,"  such  bond  will 
protect  the  bank  during  the  whole  time  of  hie  service  as  cashier,  and 
daring  the  existence  of  the  bank,  notwithstanding  the  law  required  tho 
oishier  of  the  bank  to  be  elected  annually,  and  no  formal  election  was 
had  from  year  to  year.  And  the  executrix  of  a  surety  on  such  bond  is 
liable  for  a  breach  thereof,  although  such  breach  occurred  after  the 
dsath  of  the  surety,  and  after  the  bank  had  notice  of  his  death.    The 
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continnoni  ■enrioe  of  the  cashier,  beginning  in  a  formal  election,  and 
•ztended  by  mutual  oonaent  with  the  aoquietioenoe  of  all  paitiia  mtar- 
eatedy  is  sufficient  to  fix  the  liability  of  the  snrs^  on  his  bond.  gfciriw» 
moxoa  Bank  t.  Tardt  521. 

X  Ths  OAsmMR  07  ▲  Bank  n  Bouitd  lo  Rtooihi  Kbasoibamim  Skiu* 
Cabi^  and  DiuasNGB  in  tho  discharge  of  hia  dntiea.  If  Intmstod  with 
he  duty  of  making  loan,  he  is  not  liable  as  a  guarantor  of  tho  oolvoney 
of  his  transaction,  nor  responsible  for  an  error  of  judgment^  wheco  he 
has  ezerctBod  reasonable  skilly  diligence^  and  pmdenoe.  WaUaee  ▼•  Lin- 
coln 8av.  Bank,  625. 

9.  Bank  DntBCTOsa  ari  not  EzpionD  to  gire  their  whole  time  and  atten- 
tion to  the  business  of  the  corporation.  The  actire  management  may  bo 
loft  to  the  cashier  and  other  agente  selected  by  the  direetors^  whooo  duty 
in  respect  to  such  cashier  and  agents  is  to  supenrise^  dirocti  and  oontrol 
them.     WaUaee  t.  Lincoln  Sap.  Bank^  625. 

4,  DiRBCTOBfl  OF  A  BaNK  ARS  NOT  ELXLD  TO  BE  LlABLB  lOB  OySKDRAm 

BT  CuBTOMKBS  who  ars  people  of  character  and  of  business  integrity, 
though  not  having  property  from  which  payment  could  bo  ooerood, 
where  such  orerdraf  ts  are  not  shown  to  have  been  authorised  by  the 
directors,  nor  are  they  shown  to  have  had  any  actual  knowledge  thereof 
though  the  facts  of  such  orerdrafti  could  hare  been  ascertained  from  an 
examination  of  the  entries  upon  the  books  of  the  bank.  WaBae$  ▼•  Lte- 
coin  8av.  Bank,  626. 

9.   DiRECTOBS  OF  A  BaNK  ABB  NOT  TO  BB    HbLD   LiABLB   lOB   promiasOfy 

notes  on  the  ground  that  they  had  been  permitted  to  become  barred  by 
the  statute  of  limitations,  unless  it  appears  that  they  were  solTont  as- 
sets, and  that  an  injury  resulted  from  the  failure  to  bring  an  action 
thereon  within  the  period  allowed  by  such  statute.  Wallace  t.  Lincoln 
'8av.  Bank,  625. 
4.  OvBRDRArrs.  —  It  is  not  Nbcbssartlt  Nboligent,  in  the  absenoe  of  a 
by-law  or  an  order  of  a  superior  officer,  for  a  cashier  to  pay  the  over- 
draft of  a  responsible  customer;  and  therefore  directors  of  the  bink  can- 
not be  held  liable  by  the  mere  proof  that  the  account  was  overdrawn, 
and  a  loss  sustained  thereby.     Wallace  v.  Lincoln  8av,  Bank,  625. 

7.  LlABILITT  OF,  FOR  BiLLS  TRANSMITTED  TO  AN  AOBNT  FOR  OOLLBDnON. 

—  A  bank  receiving  a  bill  for  collection,  payable  at  a  distant  point,  and 
which  must  therefore  be  transmitted  to  that  point  for  collection,  is 
thereby  impliedly  Instructed  to  send  it  to  a  suitable  agent  at  the  place 
of  payment  for  collection,  and  such  ageot»  when  selected  by  it»  becomes 
the  agent  of  the  owner,  for  whose  negligence  the  bank  cannot  be  held 
answerable.  Bank  v.  Cummmgs,  618. 
6.  Bank  Rbobiyimo  Draft  or  Check  in  Patubnt,  What  is  not. —If 
drafts  are  received  by  a  bank,  after  which  the  sender  authorises  the 
bank  to  fill  up  a  check  for  the  amount  of  such  drafts  and  tho  bank 
thereupon  stamps  them  as  paid,  and  credits  their  amount  to  the  account 
of  a  depositor,  and  sends  the  drafts  and  the  check  to  its  correspondent^ 
with  instructions  to  surrender  the  drafts  on  payment  of  the  check,  and 
thereupon  the  check  is  dishonored,  and  both  it  and  the  drafts  are  re- 
turned to  the  bank,  it  has  a  right  to  charge  back  to  such  depositor  the 
amount  with  which  he  was  so  credited,  because  the  bank  cannot  be  re* 
garded  as  having  received  the  drafts  in  payment.     Bank  t.  Cwnmmgt^ 

«18. 

See  Bills  and  Notes,  26;  Bills  of  Ladino,  !• 
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BENEVOLENT  SOCIETIES. 

L  Ths  Dxdsioii  ov  Tiu  Tribunals  of  a  Benefit  Aesooiatxoh  npoQ  tli« 
riffhti  of  penous  presenting  deftth  claims  may  be  made  final  by  the  laws 
€l  anek  aaaociation,  and  if  so  made,  the  ooarts  will  nol  interfere  with 
nor  reriew  each  decision,  there  being  no  olaim  that  the  trihunala  of  the 
■wodttion  aeted  frandnlently,  or  in  any  manner  contrary  to  its  laws^ 
Can/teid  ▼•  Ortai  Ca$np,  186. 

t.  DxFiRiTioN  OF  THi  W0BD8  "RELATED  TO-^^If  A  statnta  permits  a 
benefloiary  member  of  a  society  to  designate  a  person  "  related  to  and 
dependent  npon  "  him,  who  shall  be  entitled,  nnder  certain  oonditions, 
to  draw  from  the  sooiety  a  snm  named,  a  relative  by  affinity,  if  selected 
by  the  member,  la  entitled  to  draw  such  snm.  BmmtU  ▼•  Van  Biper^ 
416u 

BILLS  AND  NOTES. 

1.  CONBIDKRATIOV,  PBOmSSOBT  NoTB,   WHBTHXB  NbOOTIABLI  OB  VOT,  Im- 

Fmna.  —A  promissory  note,  whether  it  is  negotiable  or  nol^  imports  a 
aonaldemtlon.  It  is  not  necessary,  therefore^  to  express  a  oonsideration 
therein,  nor  is  it  neceesary,  in  an  action  thereon,  to  allege  or  prore  a 
oonaideration.  The  harden  of  showing  a  want  of  oonsideration  is  upon 
tlie  defendant.    CamwriglU  v.  Gfray,  424. 

1  Proiobbobt  Note  Payable  aftbb  Death  of  Makxb  n  Valid  Instrh. 
MBRT.  —  A  promissory  note,  although  by  its  terms  payable  after  the 
death  of  the  maker,  ia  a  ralid  instrument,  where  it  contains  a  promise 
to  pay  a  sum  certain  at  a  specified  time  after  his  death.  Oarmnrighi  t. 
Gray,  424. 

S.  Ck>NTiMaBNcnr  mot  Destrotino  Nbgotiabilitt.  —  A  stipulation  in  a 
promiseory  note  to  pay  costs  of  collecting,  if  not  paid  at  maturity,  does 
not  destroy  its  negotiability.     Montgomery  ▼.  CroasthoaU,  832. 

4.  Byidbncb.  —  In  au  action  against  the  indorser  of  a  note,  who  alleges  a 
material  alteration  in  the  maker's  signature,  made  after  indorsement, 
eyidence  by  the  holder  that  on  presenting  the  note  to  the  indorser  on 
cr  about  maturity,  the  latter  examined  it  thoronghly  before  indorsing 
on  it  a  wairer  of  protest  and  notice  thereof,  is  admissible.  Montgomery 
T.  OrrMilnoaU,  832. 

ft.  Alteration  —  Estoppel  against  Indorsee.  —  Where  a  payee  iodorsea 
a  note  before  it  is  signed,  and  delivers  it  to  the  maker  to  sign,  so  as  to 
enable  him  to  obtain  money  for  their  joint  benefit,  he  is  estopped  from 
denying  the  authority  of  the  maker  to  sign  it  in  the  name  of  a  partner- 
ship of  which  he  is  a  member.     Montgomery  t.  CrosiUfivxiU,  832. 

61  Stipulation  in  Note  for  Costs  Includes  Attorney's  Fee.  ~  A  stip- 
ulation in  a  note  to  pay  all  costs  of  collecting,  not  less  than  ten  per 
cent,  will  include  a  reasonable  attorney's  fee  as  well  as  oonrt  costs. 
Montgomery  ▼.  Crouihwaii,  832. 

7.  Alteration— Addition  of  *'&  Co."— The  addition  of '* ft  Co."  to  his 

•ignature,  by  the  maker  of  a  promissory  note,  without  the  knowledge  or 
consent  of  tiie  indorser,  wfll  discharge  him,  although  such  addition  was 
made  without  authority  from  the  partnership.  Montgomary  v»  Cron^ 
at0oa;83S. 

8.  Alteratioh  —  Waiter  of  Disoharoe.  — Where  the  indorser,  with  full 

knowledge  of  the  alteration  of  the  note,  indorses  and  signs  a  waiver  of 
protest  and  notice  thereof  on  the  note,  and  promises  to  pay  the  same, 
he  thereby  waires  the  discharge  otherwise  resulting  from  the  altera- 
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tbii,  aad  nMtm  It,  tltbongh  th«  wuTer  la  mftde  witlMmt  niy  saw 
■ideratioii.    Jionigomerff  ▼.  CVomC&iooIc;  832. 

H  AuTUtATiov— BvBDBM  ov  Proov.  —  Wh«a  tlM  Uutrament  nMdoa 
nofe  bMT  on  its  face  any  •▼idenoe  of  alteration,  the  bnrden  of  prorinf 
that  it  has  been  altered,  after  indorsenienti  ia  upon  the  iodorser  or 
party  relying  on  that  fact  to  defeat  a  recovery.  Montgomery  t.  Oron^ 
Await,  832. 

lOl  Altsratiok.  ~Tht  raaterial  alteration  of  a  promiaaory  iiois  by  aay  ef 
the  parties  thereto  discharges  from  liability  thereon  all  other  parties 
not  consenting  to  or  aathorising  such  alteration,  whether  it  is  to  tho 
benefit  or  detriment  of  the  parties  objecting.  Montgomery  ▼.  Oroe^ 
thwait,9StSL 

11.  Onnmnuian  ov  SiOHATfmi  ov  Maxbr  ov  'Som,  What  Suitigixnt  Bn- 
DSKOS  ov.  —  Where  the  maker  of  a  promissory  note,  upon  being  inquired 
of  oonceming  its  gonuinenesi^  and  after  examining  it  tells  the  indorsss 
that  it  is  all  right,  eridenee  ojf  this  fact  is  sofficient  to  warrant  the  Jwy 
in  finding  that  his  signatnrs  to  the  note  is  genuine.  WoM  PkUadeipUm 
NaL  Bmk  w.  FkH  9»i. 

U.  PBomasoBT  Noti—Judomsht  aoazhbt  Plkdqob,  whbi  OoiraunoTB 
AaAnrsT  Flbdoh.  —  The  pledgee  of  a  note  who  actively  oousents  to  tho 
prosecntioa  of  aa  action  thereon  by  pledgor  against  the  maksr»  and 
gives  the  note  to  the  pledgor  to  produce  at  the  trial  as  evidenos  of  Us 
right  to  recover,  is  estopped  by  the  result  of  that  action,  and  bound  by 
a  judgment  entered  therein  on  the  merits,  against  the  pledgee^  SL  Rami 
NaL  Bank  v.  Ouitioii,  189L 

ll.  Assiomfxar^OoKTRiBUTioir.  —A  joint  maker  of  a  note  who  holds  it 
by  assignment  or  indorsement  from  tho  payee  eannot^  by  indorsing  or 
assigning  it  to  a  third  person  before  maturity,  eonvey  any  right  exoepi 
to  sue  for  oontribution,  the  appearance  of  his  name  as  one  ol  the  mnkevs 
befaig  sufllcieBt  notice  to  his  aasignse  or  indorsee.  Simem  v.  Hammam^ 
185. 

M.  PLEDon  AS  BoKA  FzDi  HoLDn— Lnnr  to  Riootkut  ov  Norm.  — Al* 
though  an  indorsee  of  negotiable  paper  before  maturity,  as  oollaterai 
security  for  a  debt  thou  contracted,  stands  in  the  position  of  a  htma.  JSio 
purchaser,  and  may  recover  as  such  against  the  maker,  yet  if  the  latter 
can  show  a  good  defense  as  to  the  pledgor,  he  is  entitled  to  bavo  the 
recovery  limited  to  the  amount  of  the  principal  debt  for  whidi  the 
lateral  security  is  hold.    8L  Paul  Not  Bank  v.  Oatmon,  189. 

15.  IVDOBSn  WOT  LlABLI  OV  Hn  iMDOBSniSlIT    MT  VlBTUS  OV 

HOT  TO  OvB  HOT  Nambjd  ih  Iksteviuuit.  •—  Where  the  maker  ol  n 
promissory  note  adds  to  his  signature  thereto  the  word  '*  agents*  the 
indorser  cannot  bo  made  liable  on  his  indorsement  thereof  without  proof 
of  presentment  to  and  notice  of  non-paymont  by  the  person  who  signed 
it.  Presentment  to  another  person,  thongh  such  person  bo  the  rsal 
principal,  is  not  eiSBctual  to  bind  the  indorser.  The  word  **  agont^"  fol- 
lowing the  name  of  the  maker,  ia^  in  the  absonoe  ol  the  name  ol  the 
principal,  merely  deatripHo  peroomB,    SOnrnm  v.  Lee^  257. 

It.  Kora  AND  Ihlahd  Bills  —  Evidkmgb  ov  Dibbovob.  ^The  law  ol  the 
state  where  an  action  ia  brought  determines  what  is  evidence  of  pr^ 
aentment  and  dishonor  of  promiaaory  notes  and  inland  biUs  of  ozohanga^ 
Oorbin  v.  Pianiere  HaL  Bank,  673. 

17.  Num  AND  Ikland  Bills — Bvidihob  or  Ddhohor.  — The  rule  tbaft 
protest  of  a  dishonored  foreign  bill  of  exchange  is  ordinarily  indispesk 
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mStHi&f  aad  that  Hie  Botary*!  eertificata  of  protest  Is  fnimafatk  eridenoo 
•C  preaentmant  and  Don-aooaptanoa  ar  non-paymaiit,  doas  not  axtand 
to  prooiinory  notaa  and  inland  bills.  .  As  to  thasa  tha  protast  is  not  ra- 
gardad  as  an  official  aot^  and  in  tha  abaanoa  of  statnte,  ia  not  raoaiTabla 
as  ayidenoe  of  dishonor.    Carbin  ▼.  Planten  NaL  Batik,  673. 

Ill  NoncB  OF  Dishonor  by  tha  holdar  of  a  nota  or  inland  bill,  to  Us  in- 
dorsar,  whara  tha  partias  resida  in  di£farant  plaoaa,  and  tha  nctica  is 
■ant  by  mail,  mvst  ba  mailad  in  tima  to  ba  sant  tha  naxt  bnsinaas  day 
aftar  dishonor,  if  practicable.    CorUn  t.  Planten  Nai,  Bank,  673. 

19L  Fobhon  Notes  or  Inland  Bills  —  Evidbnob  ov  Dishonor. — Where 
a  promissory  note  or  inland  bill  is  payable  in  another  state,  tha  nota- 
rial certificate  of  protnst  thereof  made  in  that  state  is  not  evidence  of 
dishonor,  in  a  snit  broaght  thereon  in  the  state  of  Virginia.  Corbm 
T.  Planters  NaL  Bank,  673. 

n»  Waiyir  ov  Protsst  bt  Ihdorsbr  —  Estoppel.  — Whara  an  indorsar 
indorsaa  a  waiver  of  proteat  and  notice  thereof  on  tha  note,  and  prom- 
isaa  to  pay,  he  is  charged  with  knowledge  of  all  tha  paper  contained  at 
that  time;  and  this  is  snch  a  recognition  of  the  binding  force  of  tha  con- 
tnet  that  ba  is  thereafter  precluded  from  making  any  defense  based  on 
matters  than  apparent  on  tha  face  of  tha  instrumanti  Montgomery  ▼. 
CrosethwaH,  832. 

tL  KiooTiABiLirT  OoYEBiiED  BT  Lbx  Lod  CONTRACTUS. » Whether  a 
note  or  inland  bill  of  exchange  is  negotiable  or  not  is  governed  by  the 
!» lod  eoniraetua,  although  the  remedy  is  govamad  by  tha  lex/orL  Oor^ 
Ml  T.  Planters  NaL  Bank,  673. 

S.  NoN-pRODucnoN  ov  Promissort  Notb  in  Suit,  What  Suptiuibnt  Bx- 
0U8B  VOR.  —  Where,  in  an  action  by  an  indorsee  against  the  maker  of  a 
promissory  note,  tha  plaintiff  shows  that  tha  indorsar,  to  whom  tha  note 
was  snrrenderad  by  the  plaintiff  in  exchange  for  another  note^  the  name 
of  tha  maker  of  which  was  forged,  had  fled  the  country  on  account  of  said 
forgery  and  others,  this  is  a  sufficient  ground  laid  to  excuse  the  non-pro- 
duction of  the  note,  and  to  justify  the  admission  of  secondary  evidence 
of  its  contents.      Weat  Philadelphia  NaL  Bank  v.  Field,  662. 

SH  Etidbnob.  —  In  an  action  against  the  indorser  of  a  note,  the  maker  tes* 
tifying  that  ha  was  not  indebted  to  the  indorser  at  the  time  of  indorse- 
ment, but  admitting  that  he  had  received  a  loan  of  stock  from  him  on 
which  to  raise  money,  may  state  that  the  loan  of  the  stock  was  not  con- 
sidered a  debt  between  them.     Montgomery  v.  Crossthwait,  832. 

H.  FoBBiQN  Notes  or  Inland  Bills  —  Presumption  as  to  Protest.  — 
In  tha  absence  of  proof  that  the  note  or  bill  sued  on  in  Virginia  was 
protestable  by  the  law  of  the  state  where  it  was  made  payable,  the  pre- 
sumption prevails  that  it  was  not.     Corbin  v.  Planters  Nat,  Bank,  673. 

Wk  AsfflONMBNT  —  Right  of  Action.  >•  Where  the  effect  of  an  assignment 
of  a  note  is  to  render  it  non-negotiable,  the  assignee  may  bring  suit 
thereon  in  his  own  name;  and  if  such  is  not  the  effect,  the  indorsement 
thereof  by  the  assignee,  and  delirery  to  a  third  person,  entitlea  tha  lat- 
ter, aa  holder,  to  sua  in  hia  own  name.     Stevens  v.  ffannan,  125. 

M.  Deposit  as  Patmbmt  ov  Kotb. — Subsequent  Suit  by  Holder. — 
Where  a  nota  is  made  payable  at  a  certain  bank,  the  mere  de* 
poait  of  money  in  that  bank  to  be  applied  in  payment  of  the  note  is 
not  a  payment,  unleaa  the  holder  haa  deposited  it  for  collection.  Tha 
bank  receives  the  money  merely  as  agent  for  such  depositor,  and  the 
holder,  by  bringing  an  action  to  recover  such  deposit,  does  not  thereby 
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ftdmit  payment  of  ih«  note,  nor  is  bo  predndod  by  soob  aetioB 
afterwarda  seeking  to  rsoover  against  the  maker.    8L  Paml  NaL 
▼.  Canmm,  189. 
to.  Ihdsmnitt  aoaikbt  Lost  Nots  Sum  on  should  bb  Rbqvikbd 

—  Where  the  maker  of  a  note'  is  sned  tbereon  by  an  indorsee  who  haa  do- 
Irrered  it  to  an  indoraer  thereof  in  exchange  for  a  note  foi^ged  by  aa^ 
Indorser,  who  has  fled  the  ooontry,  the  defendant  is  entitled  ta  protoo' 
Ikoii  against  the  possibility  of  the  note  taming  up  in  the  hands  of  as 
ionooent  holder  for  value;  bat  the  ooart  can  giro  each  proteetioii  by 
restraining  ezecntion  nntil  each  indemnity  is  given.  Weti  PhiiaeUpkim 
If  at  Bank  v.  i^^ie&l,  502. 

See  Ck>BFOBATiON8»  6^  87;  HuaBAVD  and  Wdb;  Ububt,  1,  % 

BILLS  OF  LADING. 

L  Bill  or  Ladiho,  wbbk  JmrmsD  nr  DBLnrBBiiio.  —  If  a  Mil  of  Jaw- 
ing is  attached  to  a  time  draft»  the  transaction  ordinarfly  tmpliaa  • 
sale  npon  credit,  and  that  the  bill  of  lading  is  retained  only  to  aecova 
the  aooeptanoe  of  the  draft,  and  is  to  be  delivered  npon  sooh  aooeptanos^ 
Bnless  there  are  instractions  to  hold  nntil  payment,  or  oiroamstance* 
indicating  that  the  bill  is  to  be  held  to  seonre  both  acoeptance  and  paj« 
menti     ^ani;  v.  CmmmingMt  618. 

t.  Bills  ov  Ladivo,  Dbuybbt  of,  without  AuTHOBnr.  —  A  special  ageo^ 
anthorised  to  deliver  a  bill  of  lading  only  npon  payment  of  the  bill  of 
exchange  drawn  against  the  goods  and  attached  to  the  biU  of  ^^^«*gt 
esnnot  bind  his  principal  by  a  delivery  withont  snch  payment;  and  oa* 
tiras  acqniring  a  bill  of  lading  indorsed  in  blank,  though  acting  in  good 
faith  in  the  regular  course  of  business  and  paying  value,  acqniroa  a* 
title  as  against  the  principal.     Betnh  v.  Cummingtt  618. 

H  Bill  of  LADisra  Takbb  to  Orvbb  of  Consigbor,  Dbuybbt  ov» 
VOT  JusTiFiBiii  —If  bills  of  lading,  taken  to  the  order  of  the 
with  sight  time  drafts  thereto  attached,  are  indorsed  to  the  oaahior  of  n 
bank,  through  whioh  they  were  to  be  transmitted  for  odlectioa,  theva  is 
DO.  presumption  of  any  authority  on  the  part  of  the  bank  to  sorrander 
the  bills  of  lading  upon  acceptance  of  the  drafts,  or  otherwise  thaa  Bpea 
their  payment;  and  if  the  bank  makes  snch  a  deHvay,  it  ia  UBantfaar- 
iMd,  and  does  not  pass  the  title  to  the  property  dsaoribad  ib  tba  killB 
Bf  ladini^    Bank  v.  Ommndngt^  618. 

See  Carbibbs^  S-4. 

BONA  FIDE  PURCHASEBa 

SiB  BiLLB  ABO  NOTB%   U;  DbBTOB   ABB  CBBOnOB}  Dbbdsi  f;  Gv< 

ABD  Wabd;  Lb  Pbbdbbs;  MoBTOAOBi^  8|  T«mf%  4|  Vi 

YmnoM,  1%  II. 

BONDa 

•••  Babsb  Aa»  Bahkibo;  Boootobs  avd 

BOUNDARIBS. 

•••  DbBDS,  8;  BUBVBTB. 

BRBACH  OP  PEAO& 

llBBiffll  Of  Pbagb  is  a  violation  of  public  order,  a  distBibaaot  Bf  !&•  fMt§ 
tnmquillity,  by  any  act  or  conduct  inciting  to  violenee,  or  tending  to 
yrorokeor  excite  others  to  break  the  peace.    Pmnpk  v.  Jokmmm^  \VL 

See  Arrssc 
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BROKERS. 
See  UsuBTt  4-4. 

BURDEN  OF  PROOF. 

8m  AiffntABov  or  IirsrRumNTs,  1;  Bailmbitt,  i;  Bnxa  aitd  Noran,  1^ 
9;  CABRiXBi^  5;  Ck>RPORATioKS,  30;  ExBOonoK,  2;  Hohicidb;  Kbou- 
acro^  5;  Railboap  Comfanibs,  31;  Will%  SL 

BURGLARY. 

AjmarraQ  nr  thb  Commission  or  What  Onb  Bblibvbs  to  bb  a  CRnfB.  — 
Thoagh  one  assists,  with  felonious  intent,  in  the  commission  of  what  h» 
belieres  to  be  a  barglary,  yet  if  the  person  whom  he  so  assists  has  no 
•Qch  intent^  and  is  merely  seeking  to  give  others  an  opportunity  to 
eatch  his  assistant  while  committing  the  crime,  such  assistant  is  not 
guilty  of  burglary,  unless  in  the  assistance  which  he  rendered  he  com- 
mitted every  overt  act  necessary  to  constitute  that  crime.    State  v. 

Hayes,  86a 

CARRIERa 

1.  LfABiiJTT  lOB  Loss  BT  Unpbbcedentbd  Flooix  —  A  oommou  carrier  is 
not  liable  for  injury  to  goods  in'  his  possession,  caused  by  an  unprece- 
dented flood  in  a  river,  and  coming  on  so  suddenly  that  it  could  not  be- 
antioipated  by  human  knowledge  or  foresight,  nor  the  injury  prevented 
by  the  exercise  of  reasonable  diligence.     Smith  v.  Western  Ralhoay,  929. 

%  Carbibb  n  HOT  Ltablb  fob  Loss  ov  Goods  bt  Firb  whilb  nr  thb 
Wabbhousb  of  its  Agent,  in  the  absence  of  negligence  on  the  part  of 
the  carrier  or  agent,  when  the  bill  of  lading  stipulates  against  liability 
for  loes  by  fire  during  the  time  the  goods  are  at  any  warehouse,  depots 
etOL    Lancaster  MUle  v.  UerthaM  efe.  Co.,  586. 

S.  Common  Carbibb  n  Bxbmptbd  fbom  Lubilitt  fob  Loss  of  Goods  bt 
FiBB  IF  THB  BiJX  OF  Ladihg  Pubforts  TO  BzBMfT  HiM  from  liability 
from  loss  by  fire  at  any  depot,  station,  landing,  or  warehouse,  if  the 
property,  consisting  of  cotton,  is  destroyed  by  fire,  without  any  negli- 
genoe  of  the  carrier,  and  while  in  the  warehouse  of  a  press  company,  in 
which  it  was  necessary  for  it  to  be  for  the  purpose  of  compression  before 
shipment.    Lancaster  MiXU  v.  MerdMiUe*  etc  (7o.,  686. 

C  CoBBIDBRAnOB    FOR  A  StIFULATIOH    IH  A  BiLL  OF  LaBIRO    BXBMFTIBa 

Carbibb  fbom  Liabilitt  for  a  loss  by  fire  while  the  property  to  be  car* 
lied  is  in  a  warehouse,  depot,  or  station  will  be  presumed,  if  such  stipu* 
lation  is  in  a  through  bill  of  lading,  and  a  through-rate  was  granted  for 
earriage  over  the  lines  of  more  than  one  carrier.  LomooMUar  MUl$  ▼» 
Merchant^Ue.  Cfo.,  586. 

^  Hbqliobmgb — BuBDBB  OF  Pboof.  —  One  who  seeks  to  hold  a  carriei 
liable  for  a  loes  of  goods  by  fire  while  in  the  hands  of  a  warehouseman 
must  allege  and  assume  the  burden  of  proving  that  such  loes  resulted 
frsoi  the  carrier's  negligence,  if  the  bill  of  lading  purports  to  exempt 
tiM  earner  from  liability  from  loss  by  fire  when  the  property  is  in  any 
varehoose.    Laneaeter  MilU  v.  MtrchanU*  etc.  Co.,  686. 

Si  Ibsubahcb.  — a  Carbibb  has  Svoh  an  Insubablb  Ibtbbbst  nr  thb 
Qoom  Ibtrubtbd  to  it  for  carriage  that  it  may  insure  not  only  its  in* 
teres!  or  tte  liability,  but  the  whole  value  of  the  goods;  and  upon  so 
dotnfr  may  ooUect  the  whole  value,  and  after  reimbursing  itself  for  its 
spemal  losS,  hold  the  surplus  in  trust  for  the  owaerSi  Lameaatier  MUh 
Y.  Merchoadt^  etc.  Co.,  686. 
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7*  Cabusr  iroT  LiAKLB  lOR  VOT  Effvccmro.  —  A  ooraraon  eftrrler  wUek 
proeores  a  oontraet  with  a  eotton-pr«M  oompaay,  whereby  tha  latter 
agriiM  to  iiuBre  all  goods  intrnated  to  it»  does  nei  thereby  aaiaiiie  the 
iMigilien  to  iosnre  raeh  gooda,  nor  make  itMlf  aaswerabia  Id  tiieir 
efwner  fer  the  failure  of  the  pren  eompany  to  inanie  aa  it  igreaij  to  4a 
Lmcattw  MUU  t.  Mereka$a$'  ete.  Ca,  586. 

See  ImukaHoi,  14;  BAiuioaD  OamtAmumt 

GHARACTEB. 
See  HoKzazD%  6;  WiKimsn^  3^  4 

CHATTEL  MORTGAGES. 

L  BaooBD  ov  A  Ckattbl  Mobtqaob  Exbcutbd  in  an  Aamrm  and  9ujr^ 
nous  Kamn  does  not  impute  notice  to  a  pnrohaaer  who  finds  the  nsort- 
gagor  in  the  possession  of  the  property  mortgaged  and  poiehaasa  it  of 
him,  without  notioe  that  he  had  made  the  mortgage  or  done  hminoae  ia 
the  assnoied  and  fiotitiooa  name.    Madoeif  t.  Cck^  728b 

%  CKAina.  MoBTOAGi  WITH  Bbobbyation  on  Poaannov  anb  Powkk  to 
Sill — CoNSTRUcnoN. — A  mortgage  by  an  inaolrent  debtor  of  the 
gooda  and  fiztnres  in  his  store,  resenring  the  poesasston  thereof  until 
the  matnrity  of  the  debt,  with  reserved  power  of  sale  of  the  goods  in  the 
nsnal  oonrse  of  business,  but  with  no  reserved  power  of  sale  of  the  fiz« 
tores,  is  void,  at  the  instance  of  hu  creditors,  aa  to  the  good%  bat  valid 
aa  to  the  fixtures,  in  favor  of  the  mortgagee,  who  has  no  knowledge  er 
notioe  of  the  mortgagor's  insolvency.    Hafe»  v.  WetUxMt  875. 

&  Cbattnl  Mobtoaob  with  Rbssrvation  of  Po8si88Ion  —  BnraNOB  ov 
Fraud  in  Mobtoaoex.  —  A  chattel  mortgage  reaerving  the  nee  of  tha 
goods  to  the  mortgagor  until  the  maturity  of  the  debt  doee  not 
sarily  raise  an  implicatioQ  of  bad  faith  in  the  mor^^gee^  or  c 
aetnal  evil  intent  in  him.  To  impute  bad  faith  to  him,  whether  by  oon- 
atmction  merely  or  aa  a  fact,  it  must  appear,  in  addition  to  the  beoefit 
rsserved  on  the  face  of  the  instrument,  tiiat  he  waa  oharged  with  inqoirj 
into  the  purposes  of  the  mortgage  by  a  knowledge  of  the  mortgagor'a 
faisolvenoy,  or  at  leaat  of  the  fact  that  he  waa  indebted*    Ha^fm  ▼•  Wm^ 

CHECKS. 
See  Banks  and  Bankho. 

CLOUD  ON  TTTLB. 

L  iQVfrr.  —  Partiea  not  in  posaession,  and  without  rem^y  at  law,  any 
maintain  a  suit  in  equity  to  remove  a  elond  from  toe  titie  to  laiid 
Sfmiihen  v.  SfieaJthtn^  326. 

t.  Eqititablb  Jubisdiotidn  to  Rkmovb  Clo0d  on  l^na  is  |f«v«Btivo  as 
well  aa  remediaL    Sneathen  v,  SnecUhen,  326. 

CONCURRENT  NEGLIGENO& 
See  Nboliobnoi,  8. 

CONDITIONAL  SALm 
See  Sales,  1-3. 

CONFESSIONS. 
See  Infants,  SL 
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conflict  of  laws» 

See  NiOLiOBiiaiy  19. 
OONNBCnNG  UNBS. 

8m  BaILBOAD  COKFAffIia»  1^-tt 

oonsiderahok. 

Bnifl  urn  Kam^  1;  Carbiiim,  4;  HutwAVD  avd  Wm,  %  14|  TamA 

AVD  VSND■I^  i. 

CONTRACTS. 

1.  CoAMAmUL  or,  how  Dxtbrminkd.  — In  determining  the  real  ehanote 
of  a  eontnot^  eonrts  will  look  to  its  parpose,  rather  than  to  the  name 
giTen  to  it  by  the  parties;  and  if  one  conetmotion  wonld  make  it  nnrea* 
aooable,  while  another  wonld  do  justice  to  both  parties  the  latter  will 
be  adopted.  Dederkk  v.  Wo{fe,  283. 
&  Ihtkrpbbtatiov  of,  bt  Aid  of  Extbhimo  Ciboiticbtakgis.  —  When 
a  ootton-preea  company  receives  cotton  and  iHoei  dray  receipte  there- 
for, which  are  surrendered  by  the  owner  to  a  common  carrier,  which 
iasnee  Ha  bill  of  lading  for  the  ootV>n  described  thereioy  the  obligation 
ol  the  cotton-press  company  is  not  terminated  by  such  surrender,  nor 
ia  it  wholly  measured  by  such  receipts;  but  in  order  to  determine 
the  extent  and  character  of  this  obligation,  we  must  look  to  the  course 
of  business  between  the  company  and  depositors  of  cotton*  ite  rela- 
tions to  cotton  Duyers  and  shippers,  and  its  relations,  contractual  and 
otherwise,  to  the  carrier  who  issued  the  bills  of  lading  upon  its  dray 
receipts,  and  the  representations  made  by  its  officers  and  agents  to  those 
doing  business  with  it,  and  especially  to  those  who  took  and  surren* 
dered  such  receipts.     Lancaster  MUIs^y,  MerehanW  etc,  Co.,  586. 

S.   AOBSSXEMT  TO  DlYULQB  SlCRBT  PrOCBSS  TO  VbNDEB,  AND  KbEP  It  FROM 

All  OrHXRS,  Valid.  —  A  person  carrying  on  a  business  founded  on  a 
aecret  process  known  only  to  himself  and  his  agents  may  sell  such  busi- 
ness, including  as  an  essential  part  thereof  the  secret  process,  and 
promise  to  divulge  the  secret  to  his  vendee,  and  to  keep  it  from  every 
one  else.  Such  an  agreement  is  not  in  general  restraint  of  trade,  noi 
opposed  to  public  policy,  but  is  a  reasonable  measure  of  mutual  pro- 
tection to  the  parties,  imposing  no  restraint  upon  either  that  is  not  bene- 
ficial to  the  other,  and  is  therefore  valid,  especially  when  the  restriction 
is  limited  ife  to  time.     Tode  r.  Oroaa,  475.    . 

4.  NiOLioBNCB  —  Breach  of  Comtracf.  —  Third  Pbbson  cannot  maintaia 
an  action  for  injuries  resulting  from  a  breach  of  a  contract  between  two 
other  contracting  parties.     Roddy  v.  Missouri  P.  ICy  Co.,  333. 

i.  Nbglioinob  —  Ivjurt  TO  Third  Person — Brsaoh  of  Contbact.  ^ 
Under  a  contract  between  a  railway  company  and  a  stone-quarry  owner, 
by  which  the  former  is  to  furnish  the  latter  with  cart  on  his  own  side- 
track, the  former  ia  bound  to  furnish  cars  which  are  reasonably  safe  for 
the  uie  of  the  quarry-owner  and  hia  servanta.  But  it  is  not  liable  to 
onch  aervanta,  not  parties  the  contract,  and  over  whom  it  has  no  con- 
trol, for  injuries  received  on  such  side-track,  and  resulting  from  ita 
breach  of  contract  with  the  quarry-owner  in  furnishing  him  with  a  oar 
with  defective  brakes.     Rodiiy  v.  Missouri  P.  R*y  Co.,  333. 

C  Bbbach  of  Comtraot  TO  Procure  Insurance  —  Measure  or  Damages. 
—  A  contract  to  procnre  the  insurance  of  property  for  the  benefit  of  iti 
AM.  8T.  Ksp..  Vol.  XXIV. -61 
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It  Tory  diffnrtiil  fai  ite  legal  effsoi  from  the  alMolste  BabiHlj  «l 
•ainiaMr.  If  the  intaranoe  is  not  procnred  is  sfcipdaisd,  said  Hm 
piopsiijf  Is  sabseqnenily  lost^  ths  ownsr  cannot  reoofir  lor  s  brsMh  «l 
Ihs  oontraet^  if  his  loss  was  in  fact  oorered  by  insnzaaes  effected  by 
bimsel^  and  the  breach  of  the  contract  to  procure  insnrance  has  m4 
damnified  him.     LanauCer  MUU  ▼.  JferchanU'  etc  Ok,  688. 

I»  OommAor  iob  Pbhsoital  SBRYTon.  —  An  oral  contract  for  penonal  sflr> 
Tioes  not  to  be  performed  within  one  year  from  ite  execatico  is  within 
the  statate  of  franda,  and  Toid.    Lee  t.  HiU^  66d. 

H  SuBOONTRACioR  Chabobablx  WITH  NonoB  Off  Tebms  OF  Ouohtal  Gi»«- 
nuoT.  —  A  subcontractor  is  chargeable  with  notice  of  all  the  tame 
•nd  stipnUtions  of  the  contract  between  the  original  eootnetor  and 
Iho  owner,  and  ia  bound  by  them,  whether  he  had  aotnal  knowledffs  ol 
ttiem  or  not.    Bemm  t.  Tkachara,  629. 

See  ABATBoara^  t;  Baiemuit,  4;  CoKFORATiom,  6^  7;  Svii»ho%  S|  Puhb^ 

oio,  ft. 

CX)NTRAC7r8  OF  SAUL 
8m  Bnaam  FmioRMAxai;  Vbndob  atd  Vi 

CONTRIBUTION. 
See  Bills  And  Nonfl^  IS. 

CONTRIBUTORY  NBaUOBN0& 
See  NBOUonroiL 

CONVBRSION& 
See  B4ILMKMT,  %  S;  Tbo 


COBPORATIONa 

1.  OOKroiuaKm  urn  Facto  Exurre  Vhen,  from  inegularHiy  cr  Mael  fe  ili  eiw 
gjanimticA  or  constitution,  or  from  some  omimion  to  comply  with  tho 
oonditions  precedent,  a  corporation  dejurt  Is  not  created,  but  there  has 
been  a  colorable  compliance  with  the  requirements  of  boom  law  nadsr 
which  an  association  might  be  lawfully  incorporated  for  the  pwi  poses 
and  powers  assumed,  and  a  user  of  the  righte  claimed  to  be  eonferved 
by  law,  or  in  other  words,  when  there  is  an  organisation  with  color  of 
law  and  an  exercise  of  corporate  rights  and  franchises.  Snider  eic  Qiw 
V.  Trcf,  887. 

t.  TBI  RioBrvvL  ExnnvoB  or  a  CoBPOBAnoir  di  Faoid  oanror  as 
Caulsd  in  QuisnoN  in  a  collateral  proceeding.    Fbtek  t.  UUmam^  383L 

Sl  a  Transfeb  ov  Pbopbrxt  to  or  bt  a  Cobporation  db  Facto  irill  be 
held  valid  and  binding  against  aU  persons  except  the  state.    FUiek  t. 

i.  Powbb  ov  Pbiyatb  Cobpobatiov  to  Sxll  itb  Plabt  aba  Rbxibs 

FBOM  BusiNxas.  —  A  private  manufacturing  corporation  has  the  li^^ 
with  the  consent  of  all  ite  stockholders,  to  sell  its  plant  to  another  oor» 
poration  and  retire  from  business,  taking  in  payment  the  stock  of  soeb 
other  corporation.  And  the  fact  that  the  stock  so  taken  is  tssned  to 
and  held  by  a  trustee  for  it  does  not  render  tho  transaction  nllnci 
Holmes  Mfg,  Co.  t.  Holmes  Co,,  448. 
1^  Cobporation  hat  Takb  Stock  of  Other  Cobpobations  in  Pad 
or  Debt.  —  Althoagh  a  corporation  cauuot  purchase  or  deal  in  the  stock 
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«f  olfctr  eoiporatimii^  nnleM  it  !•  expressly  anthoriied  t>y  law  so  t»  dow 
li  nay  take  title  to  snoh  stock  in  payment  of  a  debt.  And  a  statntoi 
prohibiting  n  corporation  organised  nnder  it  from  using  any  of  its  fand» 
im  the  porohase  of  any  stock  in  any  other  corporation  does  not  linat  ita 
power  to  take  snoh  stock  in  payment  of  a  debt.  Holmm  i(/S|»  CW  w^ 
Hotma  Co.,  iAl^ 

••  Ultra  ViRn  Ejlioutort  Contract.  —  While  an  ultra  vhn  eontfefc 
made  with  a  corporation  remains  execntory  neither  party  to  it  is  estopped 
from  asserting  its  invalidity,  nor  can  either  enforce  it  against  the  ethers 
even  though  the  fruite  of  the  contract  have  been  received  and  enfeyed» 
Long  ▼.  Oeorgia  etc  Jfy  Co.,  031. 

7.  Ultka  Vikxs  Bxbouted  Contraot.  —  When  an  vitrei  vires  contract  aadl 
with  a  corporation  has  been  fully  executed  by  both  parties,  neither  o§ 
them  can  assert  its  invalidity  as  a  ground  for  relief  against  il  Lcn^ 
Y.  Oeorgia  etc  JTy  Co.,  931. 

iL  Ant  Call  ok  AaasssMcirr  Which  Rsquxru  Som  or  thr  STooxHor.DBR» 

OV  A  COBFORATION  TO  PAT  A  HlGHBR  RaTI  THAN  OtHXBS  will  not  hm 

enforced.  A  call  must  be  made  on  all  alike,  or  it  will  be  roid.  Henci^ 
if  a  complaint  in  an  action  to  recover  an  assessment  shows  that  wemm 
of  the  stockholders  have  paid  forty  per  cent  of  their  snbscripticos^ 
while  others  have  paid  bnt  two  per  cent^  and  that  a  further  assessmeak 
of  thirty-fire  per  cent  has  been  levied  upon  all  stockholders,  a  demurrer 
to  the  complahit  must  be  sustained,  on  the  ground  that  it  appears  there- 
from that  the  assessment  was  unequal,  partial,  and  invalid.  Qrtai  Wu^ 
em  Td.  Co.  v.  Bumham^  696. 

9.  Uhhqual  Arsrssmknt  against  a  Stookholdrb  or  a  Corforatiow^ 
mocoH  Madi  bt  a  Court  or  Another  Statr,  cannot  be  enforoed 
hy  notion  in  this  state  against  a  stockholder  who  was  not  a  perty  to^ 
the  proceeding  in  the  other  state.  0,eai  Weeiem  Tel  Co.  ▼•  Bumkam^ 
608. 

19.  Untaib  Stock  Subscription  —  Pbbsobiptitb  Pbbsumttion  or  Pat* 
MXNT.  —  When  a  stockholder  in  a  corporation  is  sued  to  recover  his  «d* 
paid  subecription,  the  defense  of  prescriptive  presumption  of  payment, 
is  sustained  by  proof  that  more  than  twenty  years  have  elapsed  withont 
any  call  upon  him  for  payment^  and  without  any  recognition  by  him  of 
_  UaMlity  on  his  part.    SempU  v.  Olenn,  894. 

IL  Calls  iob  Unpaid  Stock  Subscriptions  —  Statutb  or  LnnrAnoiiSw 
—  When,  by  the  terms  of  subscription  to  the  stock  of  a  corporatieB^ 
paymente  are  to  be  made  in  installments  as  may  be  called  fw  by  th» 
corporation,  the  statute  of  limitations  does  not  begin  to  run  in  favor  of 
ttie  subscriber  until  a  call  is  made  by  the  corporation  or  by  a  court  oIt 
competent  jarisdiction,  although  the  corporation  has  abandoned  its  char- 
ter, ceased  to  do  business,  and  has  assigned  all  its  property,  inclndin|^ 
unpaid  stock  subscriptions,  for  the  benefit  of  creditors,  so  that  calls  cai^ 
not  be  made  in  the  mode  prescribed  by  the  contract  of  subeeriptionn. 
Semple  v.  Oiemn^  894. 

12.   SUBSORIFTIONS  TO  StOCK — JURIROICTION  07  EqUITT  TO  MaKB  CaLLSL 

»-If  the  directors  of  a  corporation  neglect  or  refuse  to  call  in  unpaid 
subscriptions  to  stock  necessary  to  pay  the  claims  of  creditors,  equity 
will  take  jurisdiction,  and  make  the  requisite  calls.  SempU  v.  Okim^ 
894. 
IS,  A  SrocKBOLDXR  Suing  tub  Directors  or  a  Corporation  bob  thbik 
Nbouobncb  and  MisMANAGBiiBNT  AS  Sucu  must  bc  regarded  as  suins 
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f«r  the  benefit  of  tlie  eorporation;  and  iti  creditors  and  diare-lioldsnb 
innooent  and  guilty,  as  entitled  to  share  proportionately  in  the 
of  the  decree.    He  is  not  entitled  to  any  preference  or  ^iority 
other  oreditort  or  stockholders.     VToUom  v,  Lincoln  Saw,  Bank^  9& 

14  To  Entitlb  a  9tookholdxb  to  Briho  a  Butt  Which  should  rati 
VEMK  Brought  bt  thb  Ck>RPOBATioN,  he  mnst  show  that  the  majori^ 
of  its  board  of  directors  had  wrongfully  refosed  to  bring  nioh  aetum, 
where  the  eorporation  has  not  parted  with  its  right  to  sua.  WaUoM  ▼• 
Lincoln  Sop,  Bank,  625. 

Ifi.  CoRFORATioHS,  Rkfusal  TO  Sdr.  —  The  mere  refusal  of  a  oorporation  ta 
bring  a  suit  will  not  authorise  any  stockholder  dissatisfied  with  its  de- 
cision to  himself  institute  an  action.  It  must  further  appear  that  Iba 
refusal  was  wrongfuL     Waltaoe  t.  Lincoln  809.  Bank,  fiSB. 

18.  O0RPOBATI0N8  Di  Faoto— Bbtofpbl  bt  CoKTBAor  wrrH — Liabiuvt 
OF  Stookholdbbs  as  Pabtnbbs.  —  A  creditor  who  has  contracted  with  a 
de  facto  corporation  in  its  corporate  capacity,  and  within  the  scops  of 
its  assumed  powers,  is  estopped  to  deny  its  corporate  ezistenoe  and 
character,  and  cannot  charge  its  stockholders,  as  partners,  with  a  cor- 
porate debt,  in  the  absence  of  fraud.    Snider  dc  Oo,  r,  TVoy,  887. 

17.  Books  ov,  as  Evidbncb  ov  Subscbiptiok  to  Stock.  « When  the  naaa 
of  a  party  appears  on  the  books  of  a  corporation  as  a  stockholder,  the 
presumption  is,  that  he  is  the  owner  of  stock;  and  in  a  suit  againat 
him  as  such  stockholder,  the  burden  of  proof  is  on  him  to  rebut  the  pre- 
sumption, and  to  show  that  his  name  was  placed  there  without  hia 
authority,  express  or  implied,  and  that  he  had  no  notice  that  hia  naiiia 
thus  appeared.    Semple  w.  Olenn,  894. 

18.  Oonclcsivbnbss  or  Jcdomrnt  against,  as  to  Unpaid  Stock  Svb- 
BGRimoNS.  —  A  judgment  against  an  insolvent  corporation  foreclosing  a 
deed  of  assignment  made  by  it  is  conclusit-e  on  the  stockholders  aa 
to  all  corporate  matters,  and  property  rights  and  interests  in  the 
corporation.  It  cannot,  however,  operate  to  conclusively  fix  the  per- 
sonal  liability  to  the  corporation  of  the  stockholders  not  made  partiea 
for  unpaid  stock  subscriptions.  When  such  stockholders  are  subse- 
quently sued  by  the  trustee  appointed  under  the  decree  to  recover  the 
amount  of  their  unpaid  stock  subscriptions,  they  may,  notwithstanding 
the  decree,  show  that  they  are  not  stockholders,  though  their  names 
appear  on  the  books  of  the  corporation,  or  that  they  have  paid  their 
subscriptions  in  full,  or  that  presumption  of  payment  arises  from  lapse  of 
time.    Semple  ▼.  Olenn,  894. 

19.  Assignment  bt  —  Presumption  or  Payment  or  Stock  Subscriptioh. 
—  When  an  insolvent  corporation  makes  an  assignment  to  trustees^ 
they  may  at  once  call  in  unpaid  stock  subscriptions,  or  institute  suit 
for  that  purpose,  and  on  their  default  the  creditors  may  thus  call  them 
in;  but  the  holders  of  unpaid  stock  are  not  responsible  for  the  default 
of  the  trustees  or  of  the  creditors,  and  may  rely  upoD  the  defenae  of 
prescriptive  presumption  of  payment^  when  sued  for  unpaid  subeerip- 
tions  after  a  great  lapae  of  time.     Semple  v.  Olenn^  894. 

fld.  Suit  against  DiRBoroRS  iob  Mismanagement,  bt  Whom  iboulb 
BS  Brought.  —  A  suit  against  the  directors  of  a  corporatioB  for  their 
negligence  and  mismanagement  of  its  business  should  be  brought  by 
the  corporation;  but  if  it  is  disabled  from  suing,  —  as  where  the 
managing  agents  of  the  corporation,  its  officers  and  directors,  are  theoi* 
selves  to  be  defendant^  or  where  the  corporation  wrongfully  and  will* 
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M\j  rervses  to  roe, — ilien  a  court  of  equity  will  entertain  a  niit  by  a 
•hare-holder,  snbetitating  bim  to  the  corporate  right  of  action.  WaU 
iaee  ▼.  Uneoin  8av,  Bani,  625. 

IL  AuTHOBiTT  OF  Pbisidknt  ab  Agbnt.  —  The  fact  that  a  person  having 
the  active  oondaot  of  the  business  of  a  corporation  is  also  its  president 
does  not  operate  as  a  limitation  upon  the  powers  usually  exercised  by  its 
general  agents  or  managers.  His  anthority  is  not  limited  to  that  pos- 
sessed by  virtue  of  his  office  as  president,  but  is  incident  to  the  manage- 
ment of  the  business.     Ceeder  t.  Loud  etc  L.  Co,,  134. 

22i  A  Stockholder  ov  a  Corporation,  tmouoh  Hs  has  not  Requested 
THB  CoBPORATiON  OR  ITS  DIRECTORS  TO  Brino  Suit  Bgalnst  the  late 
directors  for  their  negligence  and  mismanagement,  may  maintain  an 
action  on  behalf  of  himself  and  the  other  stockholders  and  creditors, 
i^  before  the  commencement  of  such  action,  the  corporation  made  % 
general  assignment  for  the  benefit  of  its  creditors,  and  its  assignee^ 
after  being  requested  so  to  do,  refused  to  institute  any  action.  WcUlaee 
w,  Lincoln  Sav,  Bank,  625. 

23.  A  Stockholder  of  a  Corpobatiok  cannot  Maintain  an  Action  against 
ITS  Directors  for  Improperlt  Declaring  and  Fating  Dividends,. 
and  thereby  causing  a  deficit.     Wallace  v.  Lincoln  Sctv.  Bank,  625. 

84.  Directors  ov  a  Corporation  are  not  Answerable  for  Losses  result* 
ing  from  loans  made  by  its  cashier,  on  the  ground  that  they  neglected  their 
duties  by  intrusting  to  him  the  sole  management  of  the  affkirs  of  the- 
oorporation  without  exercising  any  supervision  over  him,  if  he  was  not 
guilty  of  any  want  of  care  and  prudence  in  making  the  loans  or  in  tak- 
ing steps  to  secure  or  collect  them.     WaUaoe  v.  Lincoln  Sav,  Bank,  625* 

S8.  Directors  of  a  Corporation  are  not  Liable  for  Negligence  in  not 
*    Preyentino  its  Cashier  from  making  loans  to  himself,  unless  It  is 
shown  that  the  oorporation  sustained  loss  as  a  direct  consequence  of 
such  negligence.     WaUaet  v.  Lincoln  Sav.  Bank,  626. 

16.  Duties  and  Liabilities  ov  Directors.  —  Directors  by  assuming  of* 
fioe  agree  to  give  as  much  of  their  time  and  attention  to  ite  duties 
as  the  proper  care  of  the  interests  intrusted  to  them  may  require. 
If  they  are  inattentive  to  those  duties,  neglecting  to  attend  meet- 
ings of  the  board,  and  turning  over  the  management  of  the  eorporate 
business  to  the  exclusive  control  of  other  agents,  they  are  guilty  of 
gross  negligence  with  respect  to  their  ministerial  duties,  and  liable,  if 
loss  results  to  the  corporation  from  breaches  of  trust  or  sets  of  negli- 
genoe  committed  by  those  left  in  control,  and  which  by  due  care  and  st» 
tentiott  on  their  part  such  directors  might  have  avoided.  Waliaee  t. 
Lincoln  Sav.  Bari,  625. 

57.  Thb  Diligence  Required  of  Directors  ov  Corporations  in  the  dis- 
eharge  of  their  duties  is  that  exercised  by  prudent  men  in  their  own 
■ffiurs,  being  that  degree  of  diligence  characterised  as  ordinary.  Wat' 
Iaee  t.  Lincoln  Sav.  Rank,  625. 

n.  What  Constitutes  a  Proper  Performance  of  the  Ddtibb  of  a  Di- 
rector in  a  question  of  fact,  to  be  determined  in  each  ease  in  view  of 
all  the  circumstances,  the  character  of  the  corporation,  the  condition 
of  its  business,  and  the  usual  methods  of  managing  like  eorporations. 
Wallace  v.  Lincoln  Sav.  Bank,  625. 
I  Directors  are  Responsible  for  Loss  Resultino  from  the  wrongful 
aots  of  other  directors,  or  of  agents  of  the  corporation,  only  when 
meh  loss  was  the  consequence  of  a  neglect  of  duty  in  the  directors 
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■might  to  be  charged,  either  in  fafling  to  siipenriie  the  corporate 

with  attention,  or  in  neglecting  to  nee  proper  oare  in  tlie  appoiatneBt 

of  each  agenta.     WaUaee  ▼.  lAncofn  8w.  Bant,  625. 

Kk  DiRicTOBa'  LiABiLiTT— BuBDSH  OF  Pboof.— In  anaotioabjra  atoek- 
holder  against  the  directors  of  a  corporation  to  recorer  for  Iosmb  aaf- 
ered  by  it  throagh  their  negligence  and  mismansgementp  the  burden  is 
upon  the  complainant  not  only  to  prove  the  loesea  alleged,  bnt  to  sbofr 
that  they  were  the  conseqnenoe  of  the  negligence  and  miefnanagement 
of  the  directors.     Wallaet  ▼.  Lincoln  Sav.  Bank^  (I25. 

31.  SfATun  OF  Limitations.  —  A  Suit  bt  a  Stockholdke  AOAnrarnn  Di- 
RKCroRS  OF  A  GoKPORATiON  to  recov'er  for  injury  suffered  by  it  through 
their  negligence  and  mismanagement  cannot  be  maintained,  if  the  rigiit 
of  the  corporation  to  bring  snch  suit  is  barred  by  the  statute  of  limita- 
tions, because  a  share-holder  can  enforce  only  snch  claims  as  the  oo^ 
poration  itself  oould  enforce.  WcUlace  t.  Lincoln  Smt.  Bank,  625. 
Pbxsumftion  of  Dirbctors'  Kkowlbdob.  —  A  director  in  a  tnit  be- 
tween himself  and  the  corporation,  or  those  suing  upon  a  eorporate 
right  of  action,  is  not  presumed  to  have  knowledge  of  all  that  is  ahown 
by  the  books  of  the  company.  The  presumption  of  knowledge  attach- 
ing to  a  director  applies  only  in  suits  between  the  oorporatioa  and  a 
stranger.     Wallace  v.  Lincoln  Sav,  Bank,  625. 

Statutb  of  L1111TATIOB&  — Suns  against  thb  Dirbctors  of  a  CbRTo- 
BATION  for  injury  suffered  by  it,  through  their  negligence  and  misman- 
agement^  fall  within  that  clause  of  the  statute  of  limitations  proriding 
<the  time  within  which  actions  may  be  brought  upon  contracts,  because 
ithe  relation  of  a  director  to  a  corporation  implies  a  contract  that  he  wip 
xnse  ordinary  diligence  in  the  discharge  of  the  duties  of  his  office,  and  an 
action  for  omission  of  such  duty  ia  an  action  for  a  breach  of  this  implied 
contract     WtiUaoe  ▼.  Lincoln  8av.  Bank,  625. 

WL  Statutb  of  Limitatioms.  —  Dirbotorb  of  a  Corporatiok  abb  vot 
Trustbbs  IB  WHosB  Fayor  thb  Statutbs  of  Limitatiob  do  kot  Roil; 
and  a  suit  against  them  for  malfeasance,  misfeasance,  or  negligence  ia 
office,  brought  in  equity  by  a  stockholder,  is  subject  to  the  same  limita- 
tion as  if  it  were  an  action  at  law  by  a  corporation.  If  o/Iscb  ▼.  £«iiooAi 
Sav.  Bank,  625. 

M,  Power  of  Prbsidbnt  to  Contraot.  — The  president  of  a  bnainecs  cor- 
poration may,  without  any  special  authority  from  the  board  of  direo- 
.'tors,  perform  all  acts  of  an  ordinary  nature  which  by  usage  or  neceeeity 
iare  incidental  to  bis  office,  and  may  bind  the  corporation  by  contracts 
lin  matters  arising  in  the  usual  course  of  business.  The  rule  is  here  ap- 
tplied  to  notes  given  in  the  name  of  the  corporation  by  its  president  for 
the  purchase  price  of  mules.    Spark$  ▼.  Dispatch  Transfer  Co.,  831. 

'36.  AuTHORfrr  of  Prbsidbnt  as  Aobnt.  —  The  president  of  a  manufaotnr- 
ing  corporation,  who  is  in  the  actire  conduct  and  management  of  the 
business,  must  be  presumed  to  have  all  the  powers  of  any  agent  ezercia- 
ing  like  control  and  management,  and  to  hare  authority  to  do  what  ia 
auually  and  ordinarily  done  by  such  agenta  or  managen.  Ceedcr  t. 
Lond  etc  L.  Co,,  134. 

97,  LiABiLTrr  on  Notb  Sionbd  bt  Prbsidbnt  in  his  Namb  Alons.— When 
the  president  of  a  corporation  signs  a  negotiable  note  in  his  own  name 
alone,  with  nothing  on  the  instrument  to  indicate  that  he  is  acting  as 
the  agent  of  the  corporation,  parol  evidence  is  not  admissible  to  eetaU* 
lish  such  agency.     Sparks  v.  Dispatch  Tranter  Co,,  361. 
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HumoBRT  ov  Fbksidibiit  as  Agbht  zv  EKFLomro  Mnr. »  Th«  {vm* 
ident  of  a  lumber  manafactaring  eorporation,  in  the  active  managemenl 
oC  ite  tnuineea,  and  in  the  abeenoe  of  proof  of  any  limitation  to  omploy 
woMkp  or  that  aathority  in  referenoo  thereto  had  been  oonferrod  npon 
any  other  person,  has  aathority  to  employ  men  by  the  season  in  the 
bnaiDees  of  the  oorporation.  Ceeder  v.  Loud  etc  L.  Co,,  ISi. 
PowxR  or  Agbht. —  The  primary  intention  of  a  oorporation  in  employ* 
ing  an  agent  is,  that  he  shall  be  enabled  to  accomplish  the  purposes  of 
the  agency,  and  other  persons  are  invited  to  deal  with  tnoh  agent  npon 
that  nnderstauding.     Ceeder  v«  Loud  etc  L.  Co,,  134. 

40.  Tsx  Khowlbdob  of  thb  OmGBas»  Agents,  and  Emflotbbs  ov  a  Ck»- 
PORATION,  thbouoh  Whom  It  MiTsr  AoT,  IB  Imputbd  to  It.  Johamm 
▼.  ^inl  NaL  Bank,  722.^ 

41.  AaeioHBB  of  All  Assbtb  ov  an  Insolvbnt  Corpo&ation,  after  snoh  aa- 
•ignment,  represents  the  oorporation  as  well  as  its  creditors;  and  nnless 
he  refuses  to  do  so»  is  alone  anthoriBed  to  bring  an  action  against  the 
late  directors  of  the  corporation  for  their  negligence  and  mismanaga- 
ment  of  its  affiiirs.     WcUiaee  w,  Lincoln  8ao.  Bank,  020. 

4S.  Ui«TKA  Vibes  —  Plba  or,  hot  Pbbmittbd  to  Pbbtail»  whbbb  It  will 
MOT  Adtahcb  Justiob.  —  A  plea  of  vUra  virea  is  not  permitted  to  preTail 
where  it  will  not  advance  jostioe,  but  will  accomplish  a  legal  wrong. 
Where,  therefore,  a  corporation  havings  throngh  an  ezeented  oontraot^ 
acquired  title  to  the  stock  of  another  oorporation^  sells  it^  the  Tendea 
cannot  defeat  an  action  to  recover  the  price  thereof  on  the  plea  that  the 
transaction  by  which  his  Tender  acquired  title  was  uUra  Hr«9^  oran  ad* 
mitting  that  it  was  so.    Bobne$  MJg,  Co,  ▼.  Hobnm  Co,,  448. 

4t.  Mikdtbs  <w,  as  Evidenob. — The  minntes  of  the  meetings  of  a  corpo- 
ration, if  identified  or  shown  to  be  correct  or  authoritatively  made^  are 
^prhna  fade  evidence  of  the  preliminary  proceedings  for  its  inoorpora* 
tion,  and  are  admissible  against  a  stockholder,  in  an  action  to  rscover 
hia  unpaid  stock  subscription,  to  show  that  in  the  subsequent  incorpo- 
ration of  a  second  company  to  succeed  the  first  there  was  no  material 
change  or  departure  from  the  original  oharaeter  and  pnrpoaes  d  the 
Ibat  corporation.    Semple  t.  Olenn,  894. 

See  BAiuaHT»  2;  Banks  and  Banking;  JuDOwnm,  IS;  Lum Anon  ov 

AOTIONSk  4;  MaSTBB  and  SBRVAHTy  lOi 

COSTS. 

Oom  Ihcujdi  Attornbt's  Feb.  —The  term  ''costs"  denotes  fai  its  legal 
eense  not  only  the  expenses  incurred  by  reason  of  being  a  party  to 
legal  proceedings,  but  also  the  charges  which  an  attorney  is  entitled  to 
reoover  from  his  client  for  his  professional  serrioas.  IFi^tfomi  v.  i^ns* 
er«b772. 

See  OOYBNANTB,  L 

CO-TBNANOT. 

L  HoBTOAGB  or  Undividbd  Interest  ov  Onb.  —Where  serea  ehf!drsa»  m 
heirs  of  their  deceased  father,  are  tenants  in  common  of  lands  Ijring  in 
several  different  counties,  a  mortgage  by  one  of  them  of  his  hiterest  as 
heir  and  distributee  in  the  land  lying  in  a  specified  county  will  convey 
only  his  undivided  one-seventh  interest  in  the  land  lying  in  the  ccmnty 
specified,  and  not  his  undivided  interest  in  all  the  lands  lying  in  the 
different  counties;  and  if,  on  partition  of  all  the  lands  in  the  different 
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■oaght  to  be  charged,  eitber  in  failnig  to  laperTlM  tiie  corporate 
with  attention,  or  in  neglecting  to  nae  proper  care  in  tbe  appoini 
of  rach  agents.     WaUaee  ▼.  Lmcotn  Sao.  Bank,  62S. 

90l  Di&ictobs'  Liabilitt— Burdsn  of  Psoof.— In  an  actba  hj  a  atook- 
hdder  against  the  directors  of  a  corporation  to  recorer  for  lonei  md- 
ered  by  it  throagh  their  negligence  and  miimansgement^  the  burden  is 
upon  the  complainant  not  only  to  prove  the  Iosms  alleged,  bnt  to  show 
that  they  were  the  consequence  of  the  negligence  and  miemanagentwit 
of  the  directors.     Wallaee  ▼.  Lincoln  Sav.  Bank,  025. 

91.  SfATUTS  OF  L1MITAT10N8.  —  A  Suit  bt  a  Stockholdsr  aoaibstthb  Di- 
JLKoroiia  OF  A  CoKPORATioir  to  recover  for  injury  suffered  by  it  through 
their  negligence  and  mismanagement  cannot  be  maintained,  if  the  rigiit 
of  the  corporation  to  bring  such  suit  is  barred  by  the  statute  of  limita- 
tions, because  a  share-holder  can  enforce  only  such  claims  aa  the  cor- 
poration itself  could  enforce.  WaUaee  ▼.  Lincoln  Sao.  Batik,  629. 
Prxsumftiom  or  Dirictobs'  Knowlsdob.  —  A  director  in  a  suit  be- 
tween himself  and  the  corporation,  or  thooe  euing  upon  a  oorporate 
right  of  action,  is  not  presumed  to  hare  knowledge  of  all  that  is  shown 
by  the  books  of  the  company.  The  presumptum  of  knowledge  attach- 
ing to  a  director  applies  only  in  suits  between  the  oorporatioa  and  a 
stranger.     Wallace  ▼.  Lincoln  Sav,  Bank,  625. 

Statotb  of  Limxtations.  — Suits  agaimst  thb  Dibbctobs  of  a  Cobpo- 
BATioir  for  injury  suffered  by  it,  through  their  negligence  and  misman- 
«gement»  fall  within  that  clause  of  the  statute  of  limitations  providing 
ithe  time  within  which  actions  may  be  brought  upon  contracts,  because 
ithe  relation  of  a  director  to  a  corporation  implies  a  contract  that  he  wi|l 
\nse  ordinary  diligence  in  the  discharge  of  the  duties  of  his  oflSce,  and  an 
action  for  omission  of  such  duty  is  an  action  for  a  breach  of  this  implied 
contract     WaUaee  r,  Lincoln  Sav.  B€mk,  625. 

St.  Statutb  of  Limitations.  —  Oirkctors  of  a  CoRPOBATioir  abb  vot 
TBnsTBBS  IB  WH08B  Fayob  thb  Statutes  of  Limitatiob  do  not  Rub; 
and  a  suit  against  them  for  malfeasance,  misfeasance,  or  negligence  in 
office,  bronght  in  equity  by  a  stockholder,  is  subject  to  the  same  limita- 
tion as  if  it  were  an  action  at  law  by  a  corporation.  Wailaet  T.  Lineolm 
Sav.  Bank,  625. 

M,  PowEB  OF  Prbsidbmt  TO  GoNTBACT.  — The  president  of  a  business  eor^ 
poration  may,  without  any  special  authority  from  the  board  of  dire^ 
.'tors,  perform  all  acts  of  an  ordinary  nature  which  by  usage  or  necessity 
;are  incidental  to  his  office,  and  may  bind  the  corporation  by  contracts 
rin  matters  arising  in  the  usual  course  of  business.  The  rule  is  here  ap- 
plied to  notes  given  in  the  name  of  the  corporation  by  its  president  for 
the  purchase  price  of  mules.    Sparki  r.  Dispatch  Transfer  Co.,  351. 

Sd.  AuTHORirr  of  President  as  Agent.  —  The  president  of  a  mannfaetar- 
ing  corporation,  who  is  in  the  active  conduct  and  management  of  the 
business,  must  be  presumed  to  have  all  the  powers  of  any  agent  ezercia- 
ing  like  control  and  management,  and  to  have  authority  to  do  what  is 
ssually  and  ordinarily  done  by  such  agents  or  managers.  Ceeder  v. 
Lomd  etc  L.  Co.,  134. 

97.  LiABiLiTT  ON  Note  Sionbd  bt  Prbsidbnt  in  hib  Nakb  Alonb. —  When 
the  president  of  a  corporation  signs  a  negotiable  note  in  his  own  name 
alone,  with  nothing  on  the  instrument  to  indicate  that  he  is  acting  as 
the  agent  of  the  corporation,  parol  evidence  is  not  admissible  to  estab- 
lish such  agency.     Spark*  v.  Dispatch  Tranter  Co.,  851. 
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Ml  AvmoBRT  ov  PsmDnrr  ib  Aanrr  ni  EMnomro  Mnr.  —  The  piw* 
ident  of  A  lambor  mamifactariiig  oorporaiioii,  in  the  aotiTV  oiAiiageiiitiil 
•C  iti  biitinaMp  and  in  the  absenoe  of  proof  of  any  Umitatuni  to  employ 
meiiv  or  that  authority  in  roferonoo  thereto  had  been  oonferred  npoA 
nny  other  person,  has  anthority  to  employ  men  by  the  aeaion  in  the 
baainees  of  the  corporation.    Cteder  r.  Loiud  etc  L,  Co.,  194. 

Ml  Powbr  OV  Aosht. —  The  primary  intention  of  a  corporation  in  empli^* 
ing  an  af^ent  ia,  tiiat  he  shall  be  enabled  to  aeoompliah  the  pnrpoaes  of 
the  agenoy»  and  other  persons  are  invited  to  deal  with  saoh  agent  npon 
that  nnderstauding.    Ceeder  ▼•  ^otMf  etc  L.  (7ou,  134. 

40i  Thx  Knowlbdob  or  ths  OrfiOBBa.  Aokmts,  and  Emplotbbs  ov  ▲  Coe- 
FOBATioN»  THBonoH  Whom  It  mubt  Aot,  IB  Imputid  TO  It.  Joksuom 
▼.  Fim  NaL  Bank,  722^ 

41.  Absiombb  or  All  Assbtb  of  an  Iksolybnt  Gorporatiov,  after  saoh  at- 
aignmentk  repreeents  the  oorporation  as  well  as  its  creditors;  and  nnlees 
he  refuses  to  do  so^  is  alone  anthorised  to  bring  an  action  against  the 
late  directors  of  the  corporation  for  their  negligence  and  mismanage* 
m«nt  of  its  affairs.     WcUlaee  r.  Lincoln  8<w,  Bank,  026. 

4lL  Ultra  Vikbs  —  Plba  or,  mot  Pbbmittbd  to  Pbbtaii^  wbbbb  It  will 
KOT  Adyakob  Justiob.  —  A  plea  of  ultra  vires  is  not  permitted  to  prcTail 
where  it  will  not  adTance  justice,  bat  will  aooompUsh  n  legal  wrong. 
Where^  therefore,  a  corporation  ha\'ing^  through  an  ezecnted  oontraet^ 
aoquired  title  to  the  stock  of  another  corporation,  sells  it^  the  Tendee 
eannot  defeat  an  action  to  recover  the  price  thereof  on  the  plea  that  the 
transaction  by  which  his  vendor  aoquired  title  was  ultra  tire$t  *▼*&  ^d* 
mitting  that  it  was  so.    Hohnu  Mfg.  Co.  t.  HoUmm  Co,,  448. 

It.  MnrvTBS  or,  ab  Eyidbnob.  ~  The  minutes  of  the  meetings  of  a  oorpo- 
ration, if  identified  or  shown  to  be  correct  or  authoritatiTely  made^  are 
prima  facie  evidence  of  the  preliminary  proceedings  for  its  inoorpota* 
tion,  and  are  admissible  against  a  stockholder,  in  an  action  to  rsoover 
hie  unpaid  stock  subscription,  to  show  that  in  the  subsequent  incorpo- 
ration of  a  second  company  to  succeed  the  first  there  was  no  material 
ohange  or  departure  from  the  original  charaeter  and  purposes  of  tho 
first  oorporation.    Semple  t.  Olenn,  894. 

8io  Bahjubt,  2;  Banxb  ami)  Banking;  JirDonra^  IS;  LmiTAnon  09 

AonoNB^  4;  Mastbb  and  SBBVAXTt  lOi 

COSTS. 

Oom  Imunm  Attornbt's  Fbb.  —The  term  ''coets"  denotes  hi  its  legal 

sense  not  only  the  expenses  incurred  by  reason  of  being  a  party  to 

legal  proceedings,  but  also  the  charges  which  an  attorney  is  entitled  to 

recorer  from  his  client  for  his  professional  serriosSi     WilHamB  ▼•  FhW' 

erib772. 

See  Ootbnantb,  1. 

CO-TENANCY. 

L  MoRTOAGB  or  Unbitidbd  Intbrbst  or  Onb.  —Where  eeren  ehUdrw,  ■• 
heirs  of  their  deceased  father,  are  tenants  in  oommon  of  lands  lying  la 
aereral  different  counties,  a  mortgage  by  one  of  them  of  his  interest  as 
heir  and  distributee  in  the  land  lying  in  a  specified  county  will  eonvey 
only  his  undivided  one-seventh  interest  in  the  land  lying  in  the  connty 
specified,  and  not  his  undivided  interest  in  all  the  lands  lying  in  the 
d^erent  counties;  and  if,  on  partition  of  all  the  lands  in  the  different 
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Mimties,  one  balf  of  tbe  mortgaged  tnet  is  aHottod  to  tiio  nortgifar» 
M  hia  oniire  interoBt  in  all  the  lands,  the  estate  of  the  mortgagee  is  nol 
thereby  inoreased  or  extended.    Howu  r.  Dtw^  788. 

ti  HusBiAND  or  Tenant  in  Ck>icicoii  cannot  Purghau  IxTBRnr  ov  mis 
Co-TXNANT  AT  Tax  Salb.    Bobititon  ▼.  Lewis,  254^ 

8L  PuROHASi  or  Tax  Titlb  bt  Tenant  in  PossEasiON— Partttiob  to 
Pbbybnt  Adybrsb  PoasESSioN.—When  a  co-tenant  in  possession  of 
the  common  property,  under  an  express  agreement  binding  htm  to  pay 
the  rent,  allows  the  land  to  be  sold  for  nnpaid  taxes,  and  liooomes  tho 
purchaser  by  redeeming  therefrom,  the  other  co-tenants  may  repudiate 
the  contract,  and  by  partition  proceedings  prevent  tbe  adverse  occu- 
pancy under  the  tax  title  from  maturing  into  a  perfect  title  by  adv( 
possession.    Donnor  v.  Quartermoi,  778. 

4i  AoQuismov  or  Tax  Trrut  bt  Co-tknant.—  A  oo-tenant  in 

under  an  agreement  expressly  binding  him  to  pay  the  taxes  in  consider- 
ation of  occupancy,  without  the  payment  of  rent,  cannot,  by  allowing  tho 
land  to  be  sold  for  unpaid  taxes  and  redeeming  therefrom,  acquire  any 
title  as  against  his  oo-tenants.  The  tax  title  thus  acquired  innres  to 
the  benefit  of  them  alL     Donnor  ▼.  Quartemuu,  778. 

$»  PuBCBASB  or  Tax  Titlb  against  the  common  property  by  one  w^tsnant 
inures  to  the  benefit  of  all  the  co-tenants.  The  purchaser  thereunder 
can  claim  no  benefit,  except  as  a  basis  to  compel  the  remaining  co-ten- 
ants to  reimburse  him  for  their  pro  rata  share  of  the  common  burden  on 
the  land.    Donnor  t.  Quartermag,  778. 

C  NoncB — Tax  Salb.  —  Notice  to  one  tenant  in  oommcn  of  proceedings  to 
subject  the  common  property  to  sale  for  unpaid  taxes  is  not  notice  to  the 
other  tenants,  nor  does  it  prejudice  their  rights.  Such  nle^  without 
notico  to  all  tiie  eo-t«nants,  is  void.    Howu  v.  />ete,  783L 

See  Pabtition. 

COUNTIES. 
Sao  Attagkhbht,  1,  2;  CouKta, 

OOURTa 

Ooubtb,  WHBir  in>  vot  Act  Jvdicallt.  —  Bach  oonnty  oourt  in  Missonri  la 
giTsn  power  to  transact  all  county  and  such  other  business  aa  nuiy  be 
prescribed  by  law,  and  to  audit,  adjust^  and  settle  all  accounts  to  whidi 
the  county  shall  bo  a  party,  and  an  appeal  is  allowed  in  any  oaso  in 
which  an  aocount,  or  any  part  thereof,  is  rejected;  but  the  aetion  of  Um 
oourt  is  not  judicial,  and  its  allowance  of  an  account  has  not  the  effect 
of  a  judgment,  and  does  not  preclude  the  county  from  resisting  an  action 
npon  an  aooonnt  after  its  allowance.    Sean  v.  ^font  CWwIfc  S78b 

See  Afpbal,  L 
OOVEa^ANTS. 

•  

I.  CoTiirANT  or  Wabbantt  or  Bkmotb  Vbndob  —  MBABUBa  or  DAJuam 

Rbcovbrablb  upon,  bt  Evictbd  Vbndkb.  —  The  measure  of  damagoa 
recoverable  by  an  evicted  vendee  upon  a  covenant  of  warranty  of  a  re- 
mote vendor  is  not  limited  to  the  price  paid  by  such  vendee  to  his  im- 
mediate vendor,  but  is  the  value  of  the  land  at  the  time  of  itaoonvoyanoo 
by  such  remote  vendor,  which  value  is  conclusively  determined  by  tfao 
price  paid  to  him  for  it,  together  with  interest  on  such  price  forao 
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Ifliig  a  time  m  ineh  eTioted  vendee  baa  been  beld  liable  to  the  owner  for 
momo  profits  and  the  taxed  coats  expended  by  him  in  defending  the  suit 
io  ojootment  Bat  he  cannot  recover  his  attorney's  fees^  nor  costs  noi 
taxod.     Brook$  r.  Black,  259. 

%   VaXSY  to  Ck>HTRAOT  LlABLB  FOB  BrBACH  OV  CoVBN  AKT  COMIIITTKD  BT  HD 

AOKNTS  WHIN.  —  Where  a  party  to  a  contract  covenants  that  neither 
bo  nor  bis  agenta  will,  for  a  limited  time,  do  certain  specified  acts,  the 
doing  of  snch  acta  by  aatd  agenta,  or  either  of  them,  within  snch  time» 
will  oonstitnte  a  breach  of  the  covenant  by  the  covenantor,  althongh  ho 
bimaell  does  no  personal  act  in  violation  of  the  covenanL  While  it  ia 
bla  exclusive  covenant,  it  relatea  to  the  actions  of  others,  and  if  they  do 
what  ho  agreed  that  they  would  not  do,  it  ia  a  breach  by  him,  although 
not  hia  own  aotb     Tade  v.  Onm,  4t75, 

See  DAMiiOEa,  2. 

CRIMINAL  LAW. 

Dboots  ahd  CBimirAU.  — When  one  who  ia  willing  to  oommii  a  crime  acta 
in  eonoort  with  another,  who  is  seeking  to  decoy  him  and  to  secure  hia 
apprehenaion  and  puniahment,  if  each  of  the  acta  essential  to  the  perpe- 
tration of  the  crime  is  done  by  the  defendant  with  criminal  intent  hia 
gnilt  ia  complete,  no  matter  what  motivea  may  prompt  or  what  acta  may 
be  done  by  the  party  who  is  apparently  assisting  him,  bat  the  defend- 
ant, though  present  with  a  criminal  intent,  cannot  be  charged  with  any 
of  the  acts  of  the  decoy,  whose  intent  is  not  criminaL  Hence  the  do- 
fondant  can  bo  convicted  of  such  crime  only  as  reaulted  from  hia  own 
overt  acta.    State  v.  ffaife$,  Wk 

Sao  Appeal,  10,  12;  AsHnrr;  AflBAVir;  Bbiaoh  op  Pbaob;   Bvbolaxt) 
Svii>fliio%  6;  Homioidb;  Ivvavti^  2;  8;  JniHiMXiiTa,  14-17;  Largsht. 

CUSTOM. 
See  UsuRT,  C 

DAMAGBS. 

L  Damaov  RiooTSRABLB  voB  A  Wrono  aro  not  dimfniahod  by  the  faet 
that  the  party  injured  has  been  partly  indemnified  for  his  loss  by  inaur- 
anoo  effected  by  him,  and  to  the  procurement  of  which  the  wrong-doer 
did  not  contribute.    Dillon  v.  HurU^  374. 

t.  Actual  Damaqis  por  Brbaoh  or  Coybmavt  Liquidatkd  bt  Kaxxno 
SPBCino  Sine  as  Stifulatrb  Daitaoks 'whim.  ~  Where  the  actual 
damages  for  the  breach  of  a  covenant  will  be  necessarily  wholly  uncer* 
tain  and  incapable  of  being  ascertained,  except  by  conjecture,  an  in- 
tention to  liquidate  them  is  shown  by  the  parties  to  the  agreement  by 
their  providing  that  a  aum  named  ahall  be  aa  atipulatod  damagea;  and 
the  nso  of  the  word  *' penalty,**  under  such  circnmatancoa,  la  not  oon- 
tiilliag     Tode  v.  Orrm,  475. 

Boo  OnavBAcn,  6;  Covrnaht,  1;  Bjaonmrr,  8;  Bxioirnoira»  2;  Jumoai  or 
THB  PiAOR,  1 ;  Railroad  CoxpAimfl^  80;  TiUMRAra  Compaxub,  8; 
Vbkdob  and  Vrndbr,  1-8,  7. 

DEATH. 
See  Attachmsnt,  6;  Abatkmekt;  Lbasb,  6;  Parthbbshtp,  2. 
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debtor  and  cbeditob. 

flvaiooATinv  will  vot  bx  Eniorobd  to  the  preJadiM  of  a  homm  JUU 
•mt  porobaMr.    AAtrm  v.  Freeman^  206. 

8«6  Insubanoi,  L 

DBCLARATIONa 
See  EyidbncIi  7« 

DECOYS. 
See  Crimuial  Law. 

DEED  OF  SETTLEMENT. 
See  HcrsBAMD  and  Wivi^  19l 

DEEDS. 

L  WoBD  **  HnBa,"  Dr  Dud,  Gonstbubd  as  Mxaviho  Ghildrbv 

—  Where,  from  the  langnage  of  a  deed  aad  from  the  eireamstaiioes 
roanding  ite  ezeoation,  it  appears  that  the  graator«  in  using  tiie  weed 
**heirB,"  meant  children,  it  will  be  so  oonetnied,  and  eflfoot  thva  giv^s 
to  the  inetmment^  notwithstanding  the  general  role  that  a  oonTeyanos 
to  the  heirs  of  a  penon  living  is  void  for  nnoertainty.  In  this  reipeet 
there  is  no  distinction  between  grants  and  wiUs.     Heath  ▼.  HemiUt  438i. 

S.  How  SHOULD  BB  GoNSTRUSD. — The  eonttniotion  of  a  grant  must  be 
favorable,  and  as  near  the  meanmg  and  intention  of  the  parties  as  tfas 
roles  of  law  will  admits  and  to  ascertain  this  intention,  parol  evideoos 
may  be  resorted  to,  not  to  contradict  or  vary  the  words  ol  the  grants 
bat  to  show,  from  the  situation  and  conditions  of  the  subject-mattsrp 
what  meaning'the  parties  attached  to  the  words  used,  especially  in 
ters  of  description.     Lego  v.  Medley,  706. 

S.  Dklivbrt  of  Deed  during  Litetiicb  of  Grantor  is  an  sasential 
ment  of  a  valid  transfer  of  the  title  of  real  estate,  because  a  deed 
not  be  made  to  perform  the  functions  of  a  will,  but  the  delivery  need 
not  be  made  to  the  grantee  in  person.    Snealhen  v.  SnecUhen,  326. 

4.  Dblivbrt  bt  Third  Party.  —  The  rule  that  a  grantor  must  part  wttii 
all  dominion  and  control  over  his  deed  does  not  mean  that  he  must  p«S 
it  out  of  his  physicial  power  to  procure  repossession  of  it.  It  is  sofli* 
dent  that  the  deed  is  delivered  to  a  third  person  for  the  grantee  with- 
out reservation,  and  with  intention  that  it  shall  take  effect  and  frost 
that  time  operate  as  a  transfer  of  the  title.     Sneatken  v.  Sneathet^  328l 

8.  Delivery  by  Third  Party. — Wife  of  Grantor  may  be  the  third 
party  to  whom  the  grantor  delivers  the  deed  for  the  grantee.  Sneaikem 
V.  Sneatherit  326. 

C  Delivery  by  Third  Person.  —  A  deed  delivered  by  the  grantor  to  a 
third  person  to  be  delivered  to  the  grantee,  and  by  such  third  person  so 
delivered,  is  valid,  though  the  grantor  is  dead  at  the  date  of  the  last 
delivery.  In  such  case  it  should  appear  that  the.grantor  parted  with 
all  dominion  and  control  over  the  instroment,  intending  it  to  take  e£Eeet 
as  a  present  transfer.  Such  intent  may  be  manifested  by  acts  or  word^ 
or  by  both.    Sneatken  v.  Sneatken,  326. 

!•  Infant  Grantee  —  PRESUMPTfON.  —  When  the  grantee  in  a  deed  is  aa 
infant,  the  law  presumes  assent  on  his  part  to  the  beneficial  couTeyaaosf 
and  knowledge  thereof  and  of  its  delivery  are  not  esssntisL 
v.  Sneatken,  323. 
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&  Paboi,  BviDBfoi  n  Admibsiblb  to  Show  tri  BouvDABni  ov  ▲ 
TmMor  fa  Laitb  which  bM  baen  excepted  hj  the  grantor  from  hit  deed, 
hj  the  deaeriptioii,  *'one  acre  from  tiie  fouthweat  conM  of  the  aoiith* 
west  quarter  of  the  aoathweat  quarter  of  aeotioii  9,  together  with  the 
bnildinga  thereon";  and  if  it  appeara  from  each  evidence  that  the 
grmntor  waa,  at  the  time  of  executing  the  deed,  and  ever  thereafter,  in 
poeaeaeion  of  a  dwelling  and  oat-bnildings,  and  a  tract  of  land  aixteen 
roda  long  from  east  to  west,  and  ten  roda  wide  from  north  to  aonth,  on 
which  ancb  buildings  were  situated,  and  that  an  acre  cannot  be  laid  off 
at  mch  southwest  comer  which  will  include  all  such  buildings  without 
being  of  the  dimensions  named,  and  without  excluding  the  whole  of  a 
highway  running  along  the  soath  side  of  the  lands  described  in  the  ex- 
eeptaon,  then  such  exception  most  not  be  considered  aa  calling  for  a 
tract  in  a  square  form,  but  as  embracing  such  parallelogram,  and  exclud- 
ing all  of  such  highway.     Lego  t.  Medley,  700. 

i.  A  PuAGHASXB  BT  A  QuiroLAnc  DuD  TOR  Valvx  acquirea  tiUe  aa 
against  erery  prior  unrecorded  deed  and  erery  instrument  in  writing 
which  may  be  recorded  whereby  the  real  estate  oonTeyed  may  be  af- 
leoted  in  law  or  in  equity;  bnt  equitiea  which  arise  from  transactions 
or  a  etate  of  facta  not  required  to  be  in  writing  or  recorded  are  not  eat 
off  by  a  quitclaim  deed.    Hope  ▼.  BltUTf  366. 

6ee  AoKMOWLii>QMSHTs;  Attachmbnt,  6;  Trajtdiuimkt  COVTBrAHCHS  1,  S| 

MiNBs  AKD  Mnmia. 

DEFINinONa 
••Agent*    SiUuom  t.  £«,  267. 
•'Attempt."    Jaekatm  ▼.  StcOe,  860. 
•'A  Co."    MorUffomerf  r.  CrosdhwaU^  832. 

Bodies  politio  and  corporate."     WcUerburff  ▼•  Board  qfOommimhim%  67. 

Breach  of  peace."    PeopU  r.  Johnmnf  116w 
**  Consider."    Bancroft  v.  Otis,  904. 
Conversion.    Boiling  ▼.  Khby^  789. 
"Coeta."     WiUiamM  ▼.  Fhwen^  772. 
De/acto  corporation.     Snider  ▼.  Tivy,  887. 
**  Due  diligence."    McOracken  r,  Flanagan,  481« 
Duress.     Cribbi  t.  Sowle,  166. 
**  Engineer  was  whooping  them  up  pretty  fast  that  morning."    Ahbtmm  t§e» 

/?.  IL  Co,  T.  Bill,  7G4. 
*' Habitual  drunkard."    Bude  v.  Na$$,  717. 
*•  Heirs."    Heath  v.  HeufeU,  438. 
'*  Here  he  is."    Maury  ▼.  State,  291. 
••Hire."    Farquhar  v.  McAlevy,  497. 
••Hold  it  admissible  for  what  it  waa  worth."    XonM&ete.  JS:  J.  Cbw  t. 

Ban,9&^ 
Impotency.     Payne  r.  Payne,  240. 
••Island."    Butler  ▼.  Grand  Bapids  etc  &  B.  Oo^  84. 
••Issue."    Parthurti  w,  narrower,  607m 
Jurisdiction.     Hope  t.  Blair,  366. 
Lease.     Farquhar  ▼.  McAlevy,  497. 
••May  look  to."    Bancrqft  v.  Otis,  904. 
••Negligence."    Boddy  ▼.  Misnouri  etc.  R*y  Cbt, 
Officer  de/acto,    Dabney  r.  Hudson^  276. 


«« 
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'"One  aera  from  tbo  touihiratl  corner  of  the  eontiiweel  qvartarof 
west  quarter  of  leotion  nine  (9),  together  with  hnildiafi 
Lego  y.  Medley^  706. 

<«One  iron-gray  horsey  a  gelding.*    SUOe  t.  McDonaH  28. 

Payment  of  loea.    Lanecuier  MiUi  ▼.  MerchanU*  §te,  Coi»  ML 

"  Penalty.*    Tode  t.  Oroti,  475. 

*'  Person.*     WaieHmrf  r.  Board  qf  Oommisthmenf  87. 

Private  whari    OompUm  w.  ffanHns^  823. 

Privileged  oommonioation.     Rude  v.  Ncue^  717. 

"  Reasonable  diligenoe."    Ouiterman  ▼.  Sharveg,  S18. 

*' Related  to.*    BermeUw.  Van  Biper,  41^ 

"Relations.*    BentuU  r.  Van  Riper,  416. 

Retail  liquor  seller.    Borden  t.  Montana  Clubt  27* 

Sabject-matter  of  a  snit.     Hope  y,  Blair^  368. 

Trade-mark.    i£o^  t.  Ho^  678. 

DEVISES. 

1.  OoNSTBVcnoN — FsB-siMPLi.  —  When  a  will  gives  the  Isgataa 

an  estate  for  life,  with  power  to  sell,  and  to  possess  and  enjoy  it  dariag 
life  as  if  she  enjoyed  a  fee-simple  estate  therein,  with  remainder  to  the 
testator's  nephews  and  nieces,  the  legatee  takes  an  estala  in  fe^eiasple 
absolute,  and  the  remainder  over  is  roid  for  repugnaaey*  Bmmm  ▼• 
i^oioefi,  864. 

2.  CoNSTRUcriov — EsTATB  TK  FiB.  —  Where  a  testator  by  will  bequ—tha 

his  estate  to  his  fiye  daughters  absolutely,  and  then  providee  that  the 
share  bequeathed  to  one  of  them  shall  be  held  by  his  ezeontor  for  her 
sole  use  and  benefit  during  her  life,  and  at  her  death  the  lialanoe^  if 
any,  to  go  to  her  obildren,  she  will  take  an  estate  in  fee-simpls^  tim 
limitation  over  being  void  for  repugnancy.    Hall  v.  Pcdmer,  868. 

S.  CoNgTRUonoN  — Obbatiov  ov  Lm  Ebtati. —Where  a  testator  d*- 
▼ises  land  to  his  son  for  life,  with  remainder  to  bis  issue,  if  any  tbcre 
be  at  the  time  of  his  death,  in  fee-simple,  the  issue  of  any  deoeaaed  oUU 
to  take  the  same  share  and  estate  aa  the  parent  would  have  been  oali- 
tled  to  if  living  at  the  death  of  the  said  son,  and  on  failnrs  of  iasoe  of 
said  son  or  of  his  deceased  child  or  children,  the  land  to  go  to  tho  teat^ 
tor's  heirs  at  law,  the  son  will  take  only  a  life  estats^  beoauaa  tba  woid 
**  issue  *  means  only  those  children  and  grandchildren  of  the  son  who  are 
liying  at  the  time  of  his  death.    ParihurM  v.  Harrower^  607. 

4i  Spxkdtbbiit  TBUffTS — Wills  ExsMFniia  BiQcrisn  raoM  Kuounoa. 
— If  a  testator  by  his  will  sets  apart  real  and  other  property  in  the  hands 
of  his  ezeontor,  to  be  by  him  held  in  trust  for  the  testator's  brother,  d»> 
olaring  that  the  profits  of  such  property  are  set  apart  under  tha  snper> 
intendenoe  of  the  executor  for  the  use  of  the  brother,  hut  that  nettlMr 
the  eetate  nor  profits  "  shall  be  bound  for  his  past  debt%  or  fntura  dehia 
or  liabilities  other  than  decent  and  oomfortablo  support,*  and  at  his 
death  that  the  property  ahall  pass  to  0.  T.  M.,  the  benefioiaiy  does  not 
take  any  absolute  property  in  the  profits  of  the  estate  which  ha  uu^gUk 
have  assigned  or  aliened,  nor  can  such  profits  be  teaolied  by  a  ersditarV 
against  him.    QarUund  ▼.  Qarlandt  682. 

DIVORCE. 
Bee  Majiriaob  AitD  Dito: 
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DOWER. 
8m  Adtibsb  Pwwmww,  C 

D&ACTa 
Bma  Am  B^KKiira;  Biui  m  Lahb%  L 

DRAINAGK 
8m  Ripabzav  Riobtb,  4 

DURESS. 

"Ejam  WBMS  there  ia  a  fear  of  impriMoment  Ineiled  by  JbfMlfc 
CH&fte  ▼.  AN0le.  160. 
8.  Kmooiwrnmr  ov  Motrar  Eztortbd  bt  Dinuaa.  —If  a  man  MTenty  yean 
of  mgm  ia  threatened  with  criminal  proeeontion,  and  en  aoooont  of  hie 
•go  and  his  ignorance  of  the  law,  he  is  so  ppt  in  fear  that  hiswillisoTer* 
ooino  and  he  pays  money  to  another,  not  of  his  own  firee  will*  hnt  ho* 
oaaao  of  the  fear,  the  money  is  paid  nnder  duress^  and  may  be  reooTvred. 

EJECTMENT. 

L  CoMMDH  SooMB  OV  TiTLB.  — If  both  partiM  to  an  aetion  claim  to  have 
derired  title  from  the  same  person,  neither  is  required  to  show  title  in 
him.     Finch  t.  UUman,  883. 

&  Statutb  of  LnciTATioNS  A0AIN8T  Equftablb  Tftlb.  —  One  who  has  an 
equitable  title  to  realty,  though  he  has  no  right  to  recorer  possession  by 
an  action  at  law,  has  a  real  and  substantial  right  to  the  land  and  its  pos- 
■oaaion,  which  .can  be  extinguished  only  by  an  actual,  conseen^ys^ 
adTorae  possession  for  tiie  time  required  to  extinguish  legal  title  by  pre- 
scription.   Sherwood  ▼.  Baker,  399. 

H  DaMAOBA  III  AH  AOTIOB  Of  EjBOTUENT  MAT  InOLVDB  THB  RbHII  AHD 
PbOTTTB  AOORUINO  ATIER  THB  COMMBNOEMBIIT  OB  TKB  AOTIOVt  doWB 

to  tiio  time  when  the  assessment  of  damages  is  made.    Hope  r.  BUskr^ 
866. 
8m  Byidbbob,  4;  Exbcutors  Ain>  AdministratobSi  6;  Jin)oicBBi%  11| 

Vbbdob  and  Vbndxb,  8. 

EMINENT  DOMAIN. 
8m  Tbleoraph  Coufanibs. 

EMPLOYER  AND  EMPLOYEE. 
Sm  Mastbb  ano  Sbbvant. 

EQUITABLE  CONVERSION. 
See  EicicuTOBS  and  ADMiKnrBATOB^  1« 

EQUITY. 
EqviTT  JvmiiDionoir — Aoooubt. — Equity  has  no  Jnrisdielloo  is  easea 
of  aocoont^  where  the  remedy  at  law  is  complete  and  adeqnatei  Hence 
when  ooe  ia  employed  to  buy  wood  at  a  fixed  price  per  oord,  and  the 
only  issue  in  dispute  is  the  amount  bought  and  the  sum  due,  equity  hss 
BO  iurisdiction  to  enjoin  an  action  at  law  brought  to  recover  such  sum. 
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■Ithongb  Iht  aoeouii  b  long,  and  nradi  of  it  ii  ^Uspoted. 
Bhmd,V!S. 

8oe  Clous  qv  Trlb;  Oobfobatioiii,  12;  Bzicotobs  ahd  A: 

t^  •!  FsAUDULunr  CoMTSTAiiaia.  1;  Pabxitiox.  U  Tboii%  & 

KRROBk 


ERROR  (WRIT  01% 
8m  Abatimiht,  4)  Habsai  Cobtd^  & 

ESTATES. 
8m  Dbtou;  Mnvn  amd  Maau. 

ESTATES  OF  DBCRDENTa 

8m  ExMOTOBS  AHP  ADMXHISTRATmi& 

ESTATES  IN  ENTIRETY. 
8m  Hussahp  Ain>  Wm^  7f  l€l 

ESTOPPEU 

1.  Enx>n«L  pr  Pam—  What  OowgriTUTML  —To  cwateaa  oyihdbio( 
pdt  rtprwontRtioiu  need  not  bMn  made  with  an  actual  frandaleat! 
It  Sa  aaffioiont  that  he  who  made  them  knows  or  ovght  to 
tnithv  and  makM  them  intentionally,  nnder  tnch  eizenmstanoM  aa 
aa  iBtention  or  reasonable  antioipation  that  the  par^  to  iHiom  tlwy 
are  made  or  are  to  be  ooromnnioated  will  rely  and  ael  en  them  aa 
and  that  he  hM  M  relied  and  aetod  on  themM  that  to  permit  the : 
to  deny  their  tmth  will  operate  m  a  fraud,    ^lesewf  ▼.  Lmdhmn^  SHU 

ti  ErroFFBL  nr  Pais  —  SrATUiunr  to  Commsboial  Aanror.  —One 
ing  representations  to  a  oommeroial  agency  in  relation  to  hie 
or  the  business  of  any  concern  with  which  he  is  oonneeted  nniai  W  hM 
to  intend  that  they  will  be  commanicated  by  tho  ageney  to  any 
who  may  have  occasion  to  inquire;  and  when  the  represenl 
made  are  communicated  as  those  of  the  person  making  them  to  a 
of  the  agency,  who  relics  and  acts  on  tbemy  he  may  claim  an  e^table- 
eatoppel  against  the  maker.    Stevau  r.  LmUmm^  810l 

S.  CoNSTiTUTiOKALiTT  OT  Statuti.  — Where  a  oity  has  demanded  and  le- 
Mired  taxM  for  scTcral  years  nnder  an  unconstitutional  statatsb 
it  aa  if  ralid,  it  is  sstopped  from  daiming  additional  taxss  fsr 
years  on  the  ground  that  such  statute  b  unconstitotionaL  PMhtJfipkiB 
T.  Ridffe  etc  I^y  Ok,  612. 

i,  VoLUiiTABT  Payment  or  Tazbb  on  land  by  one  without  any  rscotd  till% 
and  without  any  notice  to  the  real  owner,  who  immediately 
a  proper  manner,  does  not  estop  the  latter  from  asMrting  \dm 
to  the  land.    Butkr  ▼.  Grand  RapkU  el6  it  J2.  Cbw»  Mb 

8m  Adtbbsb  Possession,  2;  Aobnct,  8;  Bills  and  Notb^  B^  20;  OosrottA* 
noNS,  16;  BxBCUTOBS  and  Administratobs,  7i  IIabbiaos  axd  V^ 
ramoMt  i;  Mobtgaqbi,  4;  Pubuo  Lano%  S;  Tbiai^  C 

EVIDENCE. 

I.  ADMissiBfLirr  or  Protoobafk.  ^In  an  action  to  rsoorer  for  a 
injury,  a  photograph  of  a  trestle  and  a  wrecked  train  of 
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mbcmt  two  htmm  titer  the  Mcident  oeenrred,  and  Terifiad  by  the  tatll- 
■umy  of  the  photographer  as  being  a  correct  repreaentation  of  the  locality 
ftnd  soenot  ia  admiaaible  in  evidence,  to  aid  the  Jory  in  properly  under* 
■tending  the  caae.     Kanaat  City  etc  R.  R,  Co,  t.  Smithy  763. 

%  A  Photoorafh  hating  bun  Recsitbd  in  Evidencb  without  any  teati* 
monyaa  to  ita  eorreetneas  or  of  the  point  of  view  from  which  it  wa* 
teken,  and  the  oonrt,  not  being  able  to  agree  npon  ita  admianibility, 
*'  hold  it  admiaaible  for  what  it  waa  worth.**  LouiniUe  €tc  R.  R.  Co.  ▼» 
Hall.  863. 

H  feriniuioi  TO  Vabt  Contract  ADmasiBLB  as  to  Thikd  Partt.  — Al» 
ihongb  the  partiea^  aa  between  themselves,  cannot  introduce  parol  evi* 
dance  to  contradict  their  contract,  a  third  person,  who  is  a  stranger  to 
the  contract,  but  affected  by  ita  terms,  may  show  by  parol  what  waa 
the  true  meaning  and  soope  of  the  contract,  and  that  it  amounted  to 
a  mere  revocable*  license  only.    Rruee  v.  Roper  Lumber  Co,,  657.] 

4b  Faboi.  Svidsncb  is  Admissiblx  to  Show  that  Both  Partirs  to  ah 
AonoN  Claim  throooh  a  Common  £k>uROB  of  Titlb.    Fmeh  t.  UU^ 

bm  Paboi*  Btidbncb  ov  Justiob's  Jvdombnt  rendered  during  a  former  tenn 
el  office  ia  not  admissible  on  proof  of  search  in  his  office  for  hia  docket  and. 
papers,  and  in  the  abaenoe  of  proof  that  he  haa  been  in  office  continually 
since  the  Judgment  waa  rendered,  or  has  aucceeded  himself  after  being 
out  one  or  more  terms.     Roach  t.  PriveU,  819. 

i»  Rboord  in  Criminal  Action  Inadmissiblb  in  Civil  Suit  whbn.  —  Id 
an  action  to  recover  damages  for  personal  injuries  alleged  to  have  been 
canned  by  the  negligence  of  the  defendant*a  driver,  the  record  of  a 
criminal  action  against  such  driver  is  not  relevant  to  the  issue,  and  ie 
therefore  properly  excluded.    Summers  v.  Rergner  etc.  Co,,  618L 

Y*  Dhguiration  as  to  Spxbd  ot  Train.  —  In  an  action  to  recover  for  per» 
■onal  injury  received  in  a  railroad  accident,  the  dedaration  of  a  paa* 
aenger  to  the  conductor,  made  before  the  accident,  that,  in  hia  opinion^ 
the  '*  engineer  was  whooping  them  up  pretty  fast  that  morning,"  is^ 
by  itself,  inadmissible  aa  part  of  the  rta  geHce,  or  to  establish  the  rate  of 
■peed  at  which  the  train  was  moving.    Aiabama  etc,R,R,Co,  v.  BUI,  764. 

H  Praotigb.  — Evidence  of  an  agent  of  an  owner  of  a  lot  that  he  made  no 
ccmtraet  for  any  one  to  remove  a  wall  therefrom,  and  did  not  know  it 
was  being  removed,  is  not  admissible  in  an  action  against  the  lot-owner 
lor  damages  resulting  from  negligence  in  the  removal,  when  there  i» 
evidence  tending  to  ahow  that  such  removal  was  done  with  the  previoua 
knowledge  and  assent  of  such  owner.    DUUm  v.  Hunt,  374. 

9.  Dbatth  or  Partt  Pbndino  Action.  ~  Where  one  of  the  parties  dies 
pending  the  action,  thereby  rendering  the  other  party  incompetent  to 
testify,  statements  made  by  him  at  the  first  trial  may  be  proved  at  the 
aecond  trial  by  the  evidence  of  other  witnesses.    Zee  v.  HUl,  666. 

IOl  Tkstimont  or  Wttnbss  at  Formbr  Trial.  — Where  the  deposition  of 
a  writness  is  taken  and  prodnoed  in  a  case,  hia  teatimony  on  a  former 
trial  cannot  be  proved  on  the  ground  of  his  abaenoe  from  the  atate;  nor 
will  the  failure  of  a  witness  to  recollect  the  particular  facta,  abort  of 
mental  imbscility,  admit  proof  of  hia  teatimony  at  a  former  trial  ASfta 
V.  Swemmm,  234. 
11.  Lands,  Dbsgkiftion  or. — Ip  a  Oivbn  Quantitt  or  Land  ib  Exobptbd^ 
out  or  A  CoRNBR  or  A  Tract,  it  must  be  generally  laid  <^  in  a  square 
form;  but  parol  evidence  is  admissible  to  show  that  such  was  not  the 
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Iiiteiition  of  lh«  ptrtiat,  and  their  intention,  when  ehown,  most  1m  v» 
■peoted,  tad  the  treot  laid  off  aocordingly.    JLcyo  t.  Mtdky,  708. 

•eo  AflBAVLT,  3,  4;  Bills  and  Nona,  4. 11,  IS,  18,  17,  19, 22;  S3;  OoBTCBi^ 
1IOM8,  17,  43;  HuBBAVB  AMD  VfiwM,  4,  6;  iKamuHci;  Z^  16^  16t  M» 
CKAHioa'  LisMa,  4;  Nmuoshob,  4-9;  Phtsioiavs  amb  &9Baaon| 
PLiADUf 0,  9|  PuBUO  Lanm^  6;  Railboad  Coxfahib^  %  VL 

KXCEPTIOKS. 
Bee  MiNB  ahd  Uninra,  % 

EXEcunoNa 

!•  SHmtir — DiuoBvci  Rbquirkd  nr  MAKnia  Lictt — Hnuonrr  D» 
LAT.  —  Reasonable  diligenoe  is  all  that  is  required  of  a  sheriff  in  -**^^ 
a  levy  under  ezeention.  What  is  reasonable  diligenoe  depeada 
the  particalar  facts,  in  oonneotioa  with  the  duty,  and  a  delay  tnoL  U 
o'olook  of  one  day  to  the  forenoon  of  the  next  day  may  be  nnreaaonable 
and  negligent^  in  view  of  the  special  instmotions  reoeived  and  the  faels 
known  to  the  officer,  and  the  apparent  necessity  lor  immediate  actiea 
on  his  part    Otdterman  t.  Shmrwejf,  218. 

%  SURIFF  —  LlABILITT    TOR    NBGUQBMT    DsLAT  OT  SsBTIVO    PBOGHB-i- 

BusDXV  OF  pBOOf. — The  return  of  an  ezeention  wholly  nnsatisAed, 
after  a  negligent  delay  by  the  sheriff  in  making  the  levy,  eetabliahas 
jtrima/ade  his  liability  for  the  whole  amount  of  the  Jndgmentk  It  is 
incumbent  on  him  to  show,  in  mitigation  of  damages,  that  sobm  port 
of  such  judgment  might  have  been  collected  by  the  judgment  ereditor. 
OuUerman  v.  Sharvey,  218. 

8.  ExscuTioN  Sals  as  SATisFAcnoir  ov  Judombnt.  —  When  property  ia 
sold  by  direction  of  the  plaintiff  in  ezecation,  with  notice  of  a  defieot 
in  the  title,  and  he  bids  it  off  for  a  price  sufficient  to  pay  the  judgmeBt^ 
the  latter  is  thereby  satisfied;  and  in  the  abeence  of  fiand«  impoattaoB, 
or  mistake,  he  cannot  repudiate  the  purchase  nor  resist  the  effect  of  hja 
bid  on  the  mere  ground  that  defendant  in  execution  had  no  title  to  nor 
interest  in  the  property.     Thomas  y.  Olawener,  830. 

4.  ExBOcnov  Prbmaturblt  Issubd  —  Collatbral  Attack.  —  An  ezeev- 
tion  prematurely  issued  on  a  Talid  judgment  is  irregular  and  voidablek 
but  not  void;  and  although  it  may  be  set  aside  in  a  direct  proceeding,  a 
sale  under  it  cannot  be  collaterally  impeached.  Waldrop  v.  Frirdmam, 
776. 

8.  Lbvt  attbr  Rbturn  Dat.^  A  justice's  execution  cannot  properly  be 
levied  after  the  expiration  of  the  lateet  return  day  allowed  by  law, 
whether  it  specifies  a  return  day  or  not.  A  levy  after  the  expiration  of 
such  day  is  void,  and  an  order  of  sale,  and  sale  founded  on  it,  are  also 
void.     Waldrop  ▼.  Friedman,  778. 

8L  ExxcDTiON  Sale  —  Rbdemftionbb — Pctbohabbr  ior  Valub.  — One  ra- 

deeming  from  an  execution  or  mortgage  sale  is  a  purchaser  for  value  of 

whatever  Interest  he  acquires  by  the  redemption,  aa  fully  as  if  he  had 

purchased  the  certificate  of  sale  from  the  purehaser.    Ahem  r.  /V«a» 

moil,  208. 

See  ExBMFTioNa,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

I.  Power  Givbn  Executor  to  Convert  Realtt  ibto  MoirBr  ior  8rm 
ana  Purpose  Eztinguishbo  when  Such  Purforb  d  Aooomfluhbb 


IvDBZ.  977 

WRHorr  CoNTiRSiov.  —  WhaD  a  testator  antliorfiM  hb  «zaeaior  lo  sell 
•od  ooDvert  into  money  all  or  a  |>art  of  hie  realty  for  a  ipeciflo  pnrpoaop 
which  faiU,  or  ia  aooomplished  without  a  oonrersioii,  the  power  is  ez« 
tingoiihed,  and  the  land  cannot  be  lold  by  Tirtne  of  it,  or  treated  aa 
mone^,  but  it  descenda  to  the  heir,  vnleat  it  is  deviaecL  Swtmtif  r. 
Wamn^  468. 

%   POWKB  COKFEBRXD  UFOV  EXBOUTOB  PSSSUMBO  TO  BB  QlTEV  TO  BB  BXX* 

OUTBD  IM  iNTBBBarr  OF  EflTATB.  —  When  a  power  is  given  to  an  ezeo- 
iitor  by  virtue  of  his  office,  and  not  to  him  as  an  indiridnaly  there  be* 
ing  no  other  evidence  that  it  was  intended  to  be  beneficial  to  him,  the 
presumption  is  that  it  was  given  for  the  purpose  of  being  executed  in 
the  interest  of  the  estate,  and  not  for  hia  own  benefit.  8weenqf  v.  War- 
rem.  46a 

S.  Equitt  —  JuBiBDioTiox  OTBB  Pbbbobal  Ectatb  iv  Ahothbb  Stati.  ~  A 
eoort  of  equity  has  no  jurisdictioii  to  take  the  personal  property  of  an 
estate  situated  in  another  state  at  the  time  of  the  death  of  the  deoe- 
dentp  out  of  the  hands  of  its  custodian  there,  and  tranafsr  it  to  ezeou- 
torn  in  this  state.  It  can  only  be  leaehed  by  ancillary  administration 
obtained  in  the  state  where  the  property  is  sitnated,  Umm  ▼.  JJmn^ 
487. 

C  Pbbsonal  Ebtatb  of  Tbstatob  vot  Ddohabobd  fbom  Patmbkt  of  hu 
I>kb(1B  wituout  Clbab  Pboof  THAT  Ub  Ibtbndbd  It  to  BB  So.  — 
The  personal  estate  of  a  testator  will  not  be  discharged  from  the  bnr> 
den  of  paying  his  debts^  unless  it  clearly  appears  that  he  intended  that 
H  ahould  be;  and  this  will  not  be  inferred  from  the  fact  that  authority 
is  given  to  sell  all  or  some  part  of  his  real  estate  for  the  payment  of 
his  debts,  especially  where  no  disposition  is  made  of  the  personalty. 
Sweenep  ▼.  Warren,  468. 

1^  Dbqrbb  oir  AccouNTnia  Adussiblb  against  SuRBTin  of  ADrnirsnA- 
fOR.  -» In  a  suit  by  distributees  against  the  sureties  on  the  bond  of  an 
administrator,  a  decree  in  the  course  of  administration,  fixing  the  amonnt 
due  by  him  to  the  estate,  is  admissible  in  favor  of  the  plainti£Bi,  and  is 
prima  facie  evidence  of  the  amount  due,  although  such  decree  is  ren- 
dered after  his  death  upon  an  account  of  the  administration  presented 
by  his  administrator.     WiOiams  v.  SiaU,  299. 

%,  RQurrr  will  Aid  a  Pvbchaseb  at  ah  ADiOHiBrBATOB's  Salb  who  is  en- 
titled to  but  has  not  received  a  conveyance  from  the  administrator^  by 
denying  recovery  in  ejectment  to  the  heirs,  or  by  vesting  him  with  the 
perfect  title,  provided  he  has  on  his  part  complied  with  all  the  terms  of 
the  saleu     Sherwood  v.  Baker,  899. 

!•  HSIBS  NOT  BSTOFFBD  FBOM  SuiNG  TO  KbOOVBB  LaND  SoLD  BT  ExBCV- 

lOB  WHBN.  —  Where  an  executor  sells  lands  of  hia  testator,  under  a 
■nppofied  power  in  the  will,  to  the  testator's  widow,  both  parties  know- 
ing at  the  time  that  the  testator's  personal  property  was  more  than  snf* 
ficient  to  pay  all  debts  and  the  expenses  of  administration,  the  widow 
not  paying  the  purchase  price,  but  simply  receipting  for  it  as  sn  nmoh 
personalty,  and  upon  the  final  settlement  of  the  executor's  aooounta  all 
the  heirs  are  eited  to  appear,  and  said  accounts  are  settled,  the  pro- 
•eeds  of  said  sale  being  treated  and  disposed  of  as  personalty,  such  heirs 
are  not  estopped  from  maintaining  an  action  against  said  widow  for  the 
recovery  of  the  land  so  conveyed  to  her.  Sweeneff  v.  Warren,  468. 
ti  Pbobatb  Salbs,  PKE8UMFTI0N8  IN  SuPFOBT  OF.  —  If  the  rocords  of  a 
probate  court  show  an  order  to  sell  real  property  to  pay  debts,  a  repori 
▲m.  St.  Rar.,  Vol.  XXIY.  -  62 
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of  the  8al«  made  tberemider,  an  order  approving  tiie  aala  mad 
ing  the  adminiBtraior  to  convey  to  the  purchaser,  it  will  be  _ 
that  the  sale  waa  aathorized,  and  that  all  reqninta  antecedent  atefa 
were  duly  and  timely  taken,  until  the  contrary  appeaia.  Skerwoad  ▼• 
Baker,  909. 

See  AsATMKiMi^  \  4;  Lavdlord  aitd  Tbvamt,  6;  Loutatbowi  qw  Acaom^ 

%  6;  Partitbrship,  6L 

SXEMPnON& 
Bee  Attaoumrmt;  Dctisb,  4 

8XTINGUI8HMBNT  OF  DERC, 
Bee  Altxratiok  of  latiTBjjwBFm, 

FALSE  RBPRESENTATIONSL 
See  Fravix 

FARES  AND  TICKETS. 
See  Railroad  GoKPAKna^  8S-SV» 

FINDEBk 
Bee  Larcbkt,  S-IL 

FOREIGN  JUDOMENTBL 
See  JvDOMXMTB,  8^  9^  m 

FORGERY. 
See  pATmcRT. 

FRAUD. 

« 

!•  Falbi  Rrprrbrhtatioii  mat  BR  Mat>r  bt  pRB8Rimii«  Tuia  Wma/m  m 
Trub  80  as  t6  Crbatb  AH  Imprbssior  Wbioh  u  Fals^  and  then  pn>f- 
iting  by  the  false  impression  thos  created.    Lomenon  ▼.  Jokmkmt  410. 

t,  Falsb  Imfbbssions.  —  MoRTOAOB  Obtain  BD  yrom  a  Witb  whbb  tbr 
Bblibf,  on  bbr  Part,  that  its  execution  was  necessary  to  prerent  tlie 
iflunediate  arrest  and  imprisonment  of  her  hnsband  is  inequitable^  and 
the  mortgagee  will  not  be  permitted  to  retain  it^  when  heproonred  itbj 
statements  to  the  wife,  which,  though  not  false  in  themeelTes^  pradaosd, 
as  he  knew  and  intended  they  should,  a  false  impression  of  danger  ta 
her  husband.    Lomenon  ▼.  Johfuion,  41(1, 

Sea  AiASRAnon  ov  Ixbtrumbnts,  EstopfbIi,  1,  2;  HusRAra  abb  Wmv 

1-7;  Trusts,  ff. 

FRAUDULENT  CONVETANCBS. 

L  BuiF  Of  Squitt  to  Protrct  Titlr  Aoquirbd  nr  Fbavb  ov  Qrsh* 
VOML  —  If  a  husband  conveys  property  to  his  wifs  for  the  pupoee  of  da- 
franding  his  oreditors,  and  upon  her  refusal  to  reoonvey,  as^sts  ana  of 
Us  ereditors  to  obtain  a  decree  against  her,  without  her  knowledga 
without  senrioe  of  process  upon  her,  setting  aside  the  oonToyanoeb 
direoting  the  property  to  be  sold,  and  then  purchases  at  the  sale 
mnder  the  decree,  equity  will,  at  her  instance,  set  aside  the  decree  and 
the  sale  thereunder,  and  will  not  refuse  relief  on  the  ground  that  h« 
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titTo  WM  fteqiiired  in  fraud  of  the  creditors  of  b«r  bntband.  BUOwell  ▼» 
amwell,  408. 
&  Dna>  ExBOCTTKD  bt  Aokd  and  Ikfirm  Gbantdr.  —  A  deod  ezecated  by 
A  grantor  Mventy-eigbt  years  old,  able  to  attend  to  bis  ordinary  busi- 
ness affidrSy  is  not  presumably  made  under  tbe  influence  of  fraud,  com* 
pulsion,  and  undue  influence,  altbougb  be  may  be  pbysically  inflrm  anci 
weakened  mentally.    Sneatken  t.  SneaUten,  320. 

8m  Cbattkl  Mortgagbs,  2,  3;  Husbahd  aiid  Wink 

GARNISHMENT. 
See  Attacbmut. 

OIFT& 

See  HuBBAVD  ahb  Wife,  8. 

GRANTS. 

FiTBUO  LAirm  —  Svktbt  —  Patent,  What  Ihcludbd  winmr.  ~  Wberv^ 
tbe  goYcmment  bas  surveyed  its  land  along  tba  bank  of  a  naWgablo' 
river,  and  has  sold  and  conveyed  sncb  land  by  government  subdivis* 
ions,  its  patent  conveys  tbe  title  to  all  islands  lying  between  tbe  mean* 
dor  line  and  tbe  middle  tbread  of  the  river,  unless  previous  to  snob 
patent  it  bas  surveyed  such  islands  as  governmental  subdivisions,  or 
expressly  reserved  Uiem  wben  not  surveyed.    The  grantee  under  snch 
patent  cannot  be  divested  by  a  subsequent  survey  and  grant  of  saofa  nn— 
irved  islands.    BuUer  v.  Orand  Bapidt  efe.  &  &  On.,  84. 


GUARDIAN  AND  WARD. 

Sale  bt  Ouabdiab  abp  Immbdiatb  Rboonvbtabob  to  Hm.—  If  a  «Jt  aiift 

oooveyanoe  are  made  by  a  guardian  of  land  of  his  ward,  to  one  who  im* 

mediately  reoonveys  to  the  guardian  individually  for  tbe  same  oonsidera- 

tion,  tbe  title  of  the  ward  is  not  divested  by  these  transactions.    Uenoa 

a  snbeeqiient  purchaser  from  the  guardian  acqnirei  no  titla.     WkUtr  ▼» 

TnuMX^  lOa 

See  Ibvants,  L 

HABEAS  OORPUa 

1.  Obb  Oohtiotbd  ov  Sblung  iBTOZiGATntG  LiQuOBs  in  violation  of  a  loeaP 
option  law  will  not  be  discharged  on  Ao&eos  corpus  on  tbe  ground  tha^ 
each  law  was  not  legally  adopted,  when  that  is  a  question  for  the  deter^ 
minatioB  of  the  trial  oonrt^  and  reviewable  by  an  appeal.  Ms  part*^ 
JfJleM»S24. 

1  Habbas  OoBruB  will  bot  Lib  to  Cobbbot  Bbbom  of  trial  oonrts,  aad 
eaiinot  be  snbatitated  for  appeals  and  write  of  error*    Jb  porlf  MUekd^ 


HOMESTEAD. 

L  MOBVOAOB  09  A  HOM BCTBAD  IB  NOT  VaUD  ITNLBBS  SiONBD  BT  BOIB  HBI^ 

BAND  ABB  WiTB;  and  her  answer  in  a  suit  to  foreoloee  a  mortgage,  ad» 
mitting  it  to  be  valid  and  consenting  to  its  foredosore,  b  not  equivaleaft 
to  her  signing  it.     0*M alley  v.  Ruddy ^  702i 

t,   MOBTOAOB  WILL  NOT  BB  RSfOBMBD  So  AS  TO  InOLUDB  THB  HoMBSTBAB  OT 

TBB  MoBTOAOOBS,  though  such  bomestcad  was  intended  to  be  embraced 
IB  it^  if  the  statute  of  the  state  declares  that  no  mortgage  of  a  homo 
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fte»d  by  A  married  man  shall  be  yalid  or  of  any  eflaei  witboat  tbo 
■ignatare  of  bin  wife  to  the  same,  thongfa  before  suit  waa  broogbt  the 
hnaband  had  died,  aod  the  widow  by  hor  answer  awentad  lo  aneh  ref- 
armatioa.    O'Malie^  ▼.  Buddy,  70S2. 

HOMICIDE. 

1.  HoMioiDi  iir  RBBisniro  Uvlawf ul  Attack  n  hot  MimDnt^  No  Mauci 
BBIMQ  Shown.  —  Where  twelve  armed  men,  late  at  nighty  ride  to  the 
home  of  the  defendant,  by  whom  one  of  them  had  been  beaten  a  few  days 
before,  call  for  him  without  having  or  professing  to  have  any  authority 
to  arrest  him,  search  the  premise«  for  him,  and  in  doing  so  break  open 
the  smoke-house,  and  upon  some  one  in  or  near  the  cotton-honse  crying 
••t,  *'  Here  he  is,"  advance  towards  that  place,  and  the  defendant,  with 
asreral  of  his  friends  in  hiding  in  the  cotton-hoase,  fire  upon  the  attack- 
ing party,  killing  two  of  them,  the  crime  of  murder  is  not  predicable  of 
these  facts.     Maury  v.  Slate,  291. 

%  MiTBDER  —  Res  Ge.stjb  —  Evidbncb.  —  In  a  trial  for  murder,  where  liie 
evidence  shows  that  the  accused,  after  being  knocked  down  by  the 
deceased,  armed  himself,  and,  returning  in  from  two  to  ^r^  minutes, 
shot  and  killed  the  deceased  upon  the  renewal  of  the  quarrel,  the  par- 
ticulars of  the  whole  transaction  are  admissible  in  evidence  as  being 
parts  of  the  ret  geskr,  although,  strictly  speaking,  all  that  occurred 
did  not  form  one  continuous  transaction.    StiU  v.  State,  85S. 

%  Sklt-dirnsb  —  Rktriat.  —  One  in  his  own  domicile  may  defend  him- 
self without  retreating  therefrom;  but  after  retreating  from  it,  this 
principle  no  longer  applies,  and  he  cannot  then  strike  with  a  deadly 
weapon,  unless  it  reasonably  appears  to  be  neoeesaij  to  save  himself 
from  grievous  bodily  harm.     Martin  v.  State,  844^ 

4  UuBOxa — SKLr-DBFBNSX  —  BoBDXir  or  Pboof.  —  To  substantiate  a  plea 
of  self-defense,  the  burden  is  on  the  accused  to  negative  a  reasonable 
and  safe  avenue  of  escape  from  the  danger  which  threatened  him.  SiiU 
V.  State,  853. 

I.  Fboot  ov  CHARACfER  OT  Dbcbasbd.  —  On  a  trial  for  murder,  proof  that 
the  deceased  had  a  violent  temper  Is  not  rebutted  by  evidence  that  his 
eharacter  was  not  bad.  Character  for  violent  temper  and  lor  being  bad 
are  not  the  same.    Martin  v.  State,  844. 

C  Murder.  —  Evidencb  or  Form bb  DimcirLTT  and  or  Threats  made 
in  connection  therewith  are  admissible  on  the  part  of  the  prosecution 
in  a  trial  for  murder,  although  the  particulars  of  snob  difficulty  are  not 
admissible.     SOU  v.  StaU,  853. 

T.  Faoor  or  Mbntal  Capaoitt  or  iNrAKT.  —  On  the  trial  of  one  accused  oi 
murder,  who  appears  to  have  been  about  fourteen  yean  of  age  at  the 
time  that  the  homicide  was  committed,  the  testimony  ef  witnesses  ae- 
qnainted  with  the  accused,  that  he  was  or  was  not  ef  bright  er  quick 
mind.  Is  admissible.    Martin  v.  Stale,  844. 

HUSBAND  AND  WIPE. 

1.  AvTBinrFTiAL  Ck>NTRAor  Valid  and  Cokclusive  or  Riorts  or  PARraa 
WHEN.  —  Where  an  intended  wife,  of  mature  years,  of  sound  mind,  of 
good  education,  fully  capable  of  protecting  herself,  under  no  restraint, 
and  having  every  opportunity  afforded  her  to  inform  herself  as  to  the 
nature  and  character  of  the  instrument^  executes  an  antenuptial  con* 
tract,  by  which,  in  consideration  of  the  provision  therein  made  for  her. 
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mmd  «B  a  foil  disolosnre  of  all  the  facts  as  to  the  estate  of  lier  intended 
husbftQd,  she  releases  all  her  future  ioterest  in  his  estate,  saoh  eoiitraet 
■Mist  be  considered  as  haTing  embodied  in  it  the  real  intention  of  the 
IMurties,  and  to  be  oonclnslTe  of  their  rights.  And  the  testimony  of  a 
■ingle  witness  to  the  effect  that  such  intended  husband  declared  his  in- 
tention to  deceive  his  intended  wife  is  not  sufficient  proof  of  fnmd  te 
avoid  such  contract.     Ke»ier*9  BsicUe,  M7. 

Si    FOST-KUPTIAL     SeiTLSMBNT  —  Ck>N8IDBRATI0N     TO     SUFPOBT.  —  ▲    ft- 

Hnqnishment  by  a  wife  of  an  interest  in  her  hnsband's  estate^  m'hatlMr 
oontingent  or  certain,  or  of  her  own  estate,  or  making  a  charge  npon  it 
for  her  husband's  benefit,  will  constitute  a  ▼aluable  consideration  to  snp- 
IK>rt  a  post-nnptial  settlement^  when  there  is  no  badge  of  fraud.  Dt 
Far^ff  ▼.  Bplatid^  669. 

1.  VoLUNTABT  PosT-NVPTiAL  Sbxtlbmbht  is  good  against  subsequent  credi- 
tors, when  there  is  no  fraud,  and  the  settlor  is  not  indebted  when  he 
makes  it.    De  Forget  ▼.  Rylandj  659. 

4b  ToXiVNTABT  PoffT-NUPTiAL  Sbttlbmbnt,  wmir  Void  —  Btidbitob.  — 
Brery  Tolnntary  post-nuptial  settlement  made  when  the  settlor  is  iii- 
dabted  is  fraudulent  and  void  as  against  his  creditors;  and  every  sack 
settlement  is  deemed  Tolnntary,  unless  those  claiming  under  it  can  show 
ibat  it  was  made  for  a  valuable  consideration.  Such  consideration  can- 
not be  shown  by  the  answer  in  an  action  to  annul  the  deed  of  settlement 
for  fraud,  nor  by  reeitab  in  the  deed.    De  Forget  ▼.  RjfUind,  669. 

•»   FoST-irUFTLIL   SXTTLBMBHT  —  BVIDBMOI  IX8UnrX0n»T  10  SUBTAIV.— >A 

post-nuptial  settlement  on  the  wife  of  all  his  property,  made  by  a  liaa- 
band  largely  indebted,  upon  a  consideration  and  under  an  agreement 
recited  in  the  deed  of  settlement,  is  void  as  to  creditors,  in  the  absence 
of  clear  and  distinct  proof,  other  than  the  recitab  in  the  deed  and  tbe 
wife's  cTidence,  of  a  valuable  consideration.    De  Forge»  v.  Rgland, 

C  Out  B¥  Hobsaiid  dobibo  Ootbbtubb  —  Rioht  of  Whb  to  Amaii^ 
Frauix  —  A  husband  may  dispose  of  his  personal  property  by  Tolnntaiy 
gift^  during  the  coverture,  without  his  wife's  consent^  freed  from  every 
jposl-fiiortem  claim  by  her.  She  cannot,  after  her  hnsband's  death,  assafl 
■odh  gift  as  being  in  fraud  of  her  rights.    lAnee  v.  LhUf  41SI* 

T«  FftAVPUiiBirT  OoHTBTABOB  —  BsTATB  xiT  Emtibbtt.  —  A  husbsud  and 
wife,  by  Jointly  purchasing  real  estate  and  having  it  conveyed  to  tbsni 
J4untly,  cannot  thus  create  an  estate  in  entirety  at  the  expense  of  tbs 
bnsband's  creditor,  and  hold  it  in  frand  of  his  rights.  Newlove  v.  Cbl* 
iaghan,  128. 

t.  Mabbibd  Wombk  —  Dbbdb  or,  mat  bb  Lboauzbd.  -^  The  deed  of  a  mstw 
ried  woman,  executed  in  good  faith,  without  the  concurrence  of  her  hue- 
band,  may  be  legalized  by  statute;  and  the  inchoate  right  of  the  husband 
in  land  so  conveyed  may  be  taken  away  in  like  manner.  Wiitar  v.  Obiter, 
241. 

it  Mabbtbd  Woman's  Siomatubb  to  a  Notb  dobs  mot  Crbatb  Avt  Ib- 
dbbtbdnbss  against  Hxb,  unless  she  had  a  separate  estate  or  busineea 
(yMalie^  V.  Huddy,  702. 

10.  Joint  Dbbd  to  —  Tenanot  rt  Entirbtt  —  Divorob.  —  Under  a  joint 
deed  to  husband  and  wife,  they  take  by  entireties,  and  the  estate  thus 
created,  with  the  right  of  survivorship,  is  not  destroyed  nor  affected  by 
divorce  of  the  grantees.     Appeal  of  Lewis,  94. 

11.  Joint  Purchase  of  Land  bt — Presumption.  —  Where  land  is  pnr* 
chased  by  nud  couveyed  to  husband  and  wife  jointly,  the  husband  will 
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fte  pntamod  to  havs  paid  ooe  half  the  purdiaM  priot,  in  Um 
any  showing  to  the  eontnury.    Kewhve  r.  OaBagkam^  1 A 

I&  Wdb  Bouhd  bt  Goimuor  Haos  bt  hbb  Hoibajid  whbt.  —  Where  a 
wife  aaeenti  to  a  eontraot  made  by  her  hnebaiid  ior  matoriala  to  be  need 
to  the  ereetioa  of  a  boildmg  upon  her  eeparato  eefeete^  and  kneiwiii^y 
feeeiTes  them  and  aesente  to  their  appUoation  to  her  property,  die  it 
boiind  by  taeh  contreot.    Bod^  ▼•  Thatkara,  fiSBb 

ttL  D«n>  py  SwiunmiT  as  BviPMroB.  — Beeitab  fa  a  deed  el  peet-aapliii 
•ettlemeot  are  eooolastire  upon  parties  claiming  under  the  deed,  b«t  are 
Dei  evidenoe  as  agaiast  creditors  attaoking  it  for  fnuuL    lie  Fdr§m  n 

H  AoRBKioNT  TO  Bbnbw  Mabital  RxLAnoHt  lOB  MomR  BiQV  Vaub 
OovfliDBBATiov.— Where  an  intended  wife  eaters  into  a  valid  and  btod- 
ing  antenaptial  eontraet,  and  after  the  marriage  Telnotarily  leavee  hsr 
Jmsband  solely  beoaase  of  her  dissatisfactioa  with  saeh  oontraetk  a  promiie 
thereepon  made  by  the  husband  not  to  revoke  a  eodietl  to  hie  wiU  mak- 
ing additional  proTinoa  for  her,  provided  she  ehoold  become  reooncQed 
with  him,  resnme  her  marital  relations,  and  abandon  legal  proceedings 
institated  by  her  for  the  rerooation  of  ti&e  antennptial  eontraot^  is  with- 
.-oot  valid  consideratioa,  and  the  snbseqaent  revooation  by  him  of  snbh 
codicil  will  not  operate  as  a  valid  revocation  of  the  antennptinl 
tract.    iTeffdr's  Bttaie^  557. 

9ee  Oo-TBHAKor,  2;  Fraud^  2;  Fkavdulbht  GowBTAiraBiii  1; 

JviMifBB«%  7|  Hbgbabks'  LiBNfl,  I,  8;  WmrBBB^  !• 

IMPEAOHMBMT. 
lee  WiTNiaaBa^  S.  4 

DiPROVBMENTa. 
8ee  Partriov,  5l 

INDEPENDENT  OONTRACtOB. 
8ee  Mastbb  and  Sbbtamt,  11*  VL 

INFANTS. 

!•  JtrDOKENT  AOAINCT,  WirHOUT  APPOTNTIVO  OVABDIAB  AD  lOTBL  —A  4^ 

cree  ^pro  eoi^feato  divesting  the  legal  title  to  land  cat  of  infant  defend- 
ants not  represented  by  guardian  ad  tUem  is  wholly  ixregnlar,  and  mast 
be  reversed.     Or^Uh  v.  VefUreu,  918. 
%  Criminal  Law  —  Rbsponsibilitt  of  Infant.  —  Between  the  agee  of  seven 
I  and  fourteen  years,  an  infant  is  prima  /aek  incapable  of  committing  a 

I  crime  amonnting  to  felony;  but  the  presumption  may  bo  rebntted  by 

!  dear  proof  of  sufficient  knowledge  and  capacity.    Hie  presumption  of 

i  incapacity  decreases  with  the  increase  of  years.     Martin  v.  Staief  844. 

IL  GoNFBBSiON  OF  INFANT  AS  EviDBNCB.  —  When  the  eorpu$  deUeA  la  other- 
wise shown,  a  conviction  of  felony  may  be  had  against  a  defendant 
I  under  fourteen  years  of  age  on  his  confessions  alone,  if  dearly  eetal^ 

I  lished,  and  if  it  is  fully  shown  that  the  accused  is  do&eapax^    Maribt  ▼• 

tffate,844. 

Bee  Dbbm^  7;  Homicidb,  7;  Nbouobncb,  11,  17,  18L 
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iNJUKcnoNa 

1»  PvBLHi  9tkemt,  Bat-wdtdows  PROjicnito  imo.  —  Tlw  tinier  cf  a  lot 
fironttng  on  a  publio  street  eaanot  maintain  an  action  againat  anothor 
lot-oiwner  to  present  the  latter  from  oonBtraoting  bay-windowi  project- 
ing into  each  street^  though  sach  windows  may  prevent  persons  on  a 
portion  of  the  sidewalk  from  seeing  the  front  of  the  plaintiff 's  storey  and 
persons  in  his  store  from  seeing  other  stores  on  tiie  same  side  of  the 
street.    Hapr.  YTeder,  737. 

JL   CBAHOB  OV  ClBCUlISTANOXS  AHD  SUBBOUMDniOB  MAT  JuflTIlT  ItlfV8AL  TO 

RxflTBAiH  Vmu/noHB  Of  BuiLDiMO  RisTRionoN 8.  —  An  entire  change 
oi  circomstances  and  snrroandings  in  the  neighborhood  of  the  property* 
•nd  in  the  character  of  the  improrements  and  the  pnrpoees  to  which  they 
mt9  applied,  aie^  it  seems,  sufficient  to  justify  a  chancellor  in  refosing 
mm  injunction  to  restrain  Tiolations  of  building  restrictions.  Om$  T* 
^rieMberff,  M7. 
H  BaoBT TO HAHDAtonTlvJUNOTioK Lost BTOBOSsLACBia.  — ▲chancellor 
does  not  interfere  by  way  of  mandatory  injunction,  sren  though  the  in* 
Jury  is  clearly  established,  where  there  has  been  long-continued  delay 
in  anserting  the  right,  and  a  remedy  exists  at  law.  A  mandatory  in]uM> 
tion  to  restrain  ths  maintenance  of  buildings  upon  an  adjoining  lot,  in 
wiolation  of  restrictivs  covenants  in  a  conveyance  thereof,  will  not^  there- 
fore, be  granted,  where  all  the  buildings  complained  of  have  been  for 
many  years  in  foil  view  of  the  party  applying  for  the  injunction*  But 
although  he  is  not  entitled  to  an  injunction  in  such  a  case,  he  may  still 
ane  at  law,  and  recover  damages^  if  he  can  show  that  bs  has  mttn'ntii 
may.    Orm  ▼•  JMd^nberg,  667. 

See  TRAPB-MABXfl^  6^  7« 

INSOLVENCY. 
See  ATTAGHmNT,  3;  Tbustb,  !• 

INSTRUCTIONS, 
les  Appbal,  4-10;  Trial,  (^1L 

INSURANCE. 

1.  CBBDfTOB  XAT  Lawtitllt  Insobb  Lits  OF  HiB  Dbbtob.  — A  Creditor  may 
lawfully  take  out  a  policy  on  the  life  of  his  debtor  in  an  amount  suffi- 
eient  to  cover  the  debt,  with  interest,  and  the  coet  of  such  insurance, 
with  interest  thereon,  during  the  period  of  the  expectancy  of  life  s^ 
cording  to  the  Carlisle  Tables.     Ulrich  v.  Heinoehl,  634. 

%  IxsuBANCB  or  Dsbtor's  Lifb  not  a  Wager  whkn.  — Where  a  creditor,  in 
good  faith,  and  upon  the  entreaty  of  his  debtor,  insures  the  latter,  a 
healthy  man  of  forty-two  years  of  age,  in  the  sum  of  three  thousand  dol- 
lars, to  protect  a  debt  of  one  hundred  dollars,  and  the  evidence  shows 
that  if  such  debtor  had  lived  out  his  expectancy,  ths  creditor  would 
have  lieen  a  loser  by  a  considerable  sum,  such  insurance  cannot  be  re- 
garded as  a  wagering  transaction.     Ulrieh  t.  Bmnoehl,  534. 

Il  Bvidbhos  Admissible  to  Show  whether  Insurakob  of  Dbbtok  Dispbo- 
FOBTiOHBD  TO  Debt.  —  In  order  to  determine  whether  an  insurance  by 
a  creditor  upon  the  life  of  his  debtor  is  disproportioned  to  the  debt  or 
not^  evidence  of  such  debtor's  age,  of  his  expectancy  of  life,  and  ef  the 
of  maintaiuiug  the  policy  duriug  that  period,  is  not  only  proper. 
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kit  MsentiaL  And  fktm  ht^  when  put  In  ertdenoab  u«  MfldaBt  to 
Miry  the  caM  to  the  jnry.     UHeh  ▼.  Bdnodd,  694^ 

4b  Akbit&ation  —  PoBLio  PoLior.  — A  provuion  in  an  intoranoe  poli^  «r 
other  oontraot  requiring  all  differencee  or  oontroFerriee  ariauig  heiwiw 
the  parties  ae  to  their  rights  and  liabilities  thereunder  to  be  sabmitfeed 
to  arbitration,  is  disregarded  as  against  public  policy;  bot  when  rach 
prorision  only  requires  that  the  value  or  quantity  of  a  thing  which 
might  be  involved  in  litigation  under  the  contract  may  be  aaoertainod 
and  determined  by  arbitratioii,  it  does  not  oast  the  jnrisdiction  oc  tiie 
eonrts,  but  only  exacts  a  certain  character  of  evidence  of  a  faoi  in  ooa- 
troversy,  and  is  valid.    Randall  v.  American  Fire  2ju,  Co.,  60. 

i»  Waivbr  Of  Condition  oongbrnino  Arbitration.  —  If  insnranoa  m^ 
jnsterSi  in  making  np  proofs  of  loss,  without  authority  indnde  tberaiB 
the  amount  of  lossi  this  alone  will  not  constitute  a  waiver  on  thm  part 
of  the  insurer  of  a  oonditton  in  the  policy  that  the  amount  of  loaa  ahall 
be  ascertained  by  arbitration  before  suit;  but  if  the  insorer  t9o&mm 
such  proofs  of  Ices,  and  retains  them,  without  objection,  then  the  pro- 
vision  concerning  arbitration  will  be  deemed  to  have  been  waived. 
JhereU  v.  London  etc  In*,  Co,,  499. 

C  Arbitration — Pftoon  ot  Loss.  —  Where  an  insnranee  policy  pnvridae 
that  upon  a  failure  by  the  parties  to  agree  upon  the  amount  of  loes^  tli» 
same  shall  be  ascertained  by  appraisers,  and  that  until  their  award  is 
permitted  and  the  proof  of  loss  produced,  the  loss  shall  not  be  payaUe» 
the  retention  by  the  insurer  of  such  proof,  containing  a  statement  that 
the  loss  was  estimated  by  parties  selected  by  agreement  between  ilio 
insnrer  and  insured,  after  denouncing  such  statement  as  false,  in  no 
way  prejudices  his  rights,  whether  such  statement  ia  true  or  filaet 
Bandail  v.  Ameriean  Fbrt  Ins,  Co.,  00. 

7-  Arbitration  —  Riobt  or  Aotion.  —  Where  an  inanranoe  poliey  provid— 
that  upon  a  failure  by  the  parties  to  agree  npon  the  amonnt  of  loss^  tlw 
same  shall  bo  asoertained  by  appraisers,  and  that  until  the  reqnirod 
proofs  of  loss  are  prodneed  and  the  award  of  the  appraisers  obtained, 
the  loss  shall  not  bo  payable,  the  assured,  after  his  proffered  proofs  of 
loss  have  been  rejeeted  by  the  insurer  without  a  demand  for  appraisal 
or  objection  to  the  amonnt  of  loss  as  shown  by  siieh  proofs,  may  sne  for 
the  loss  without  first  showing  an  appraisal,  or  that  ho  has  offsred  to 
have  the  loss  appraised  or  requested  the  i^pointment  of  i^pnuoais. 
Randail  v.  Ameiiean  Fire  Jne,  Co,,  60. 

t.  AoRNOT— NonoB  TO  AoRNT  AS  NoTiGR  TO  Prinoipal.  —  A  olerfc  onH> 
ployed  by  an  insurance  agent  without  the  knowledgo  of  tho  oompony, 
and  authorised  by  such  agent  to  fill  out  and  issae  pdlioiea,  sign  tiio 
agent's  name,  and  to  indorse  the  rate  of  insurance  on  p<^ioies,  is  not  tho 
agent  of  the  company  so  as  to  charge  it  with  notice  of  facts  of  which  ho 
has  notioe.     Waidman  v.  North  British  eic  Ins,  Co,,  88S. 

IL  WaIVRB   Of   OONDmON    OONCBRNINQ    COMMRNORMRNT  Of  ACTlOir. — To 

oonstitute  a  waiver  by  the  company  of  a  condition  in  the  policy  timil* 
ing  the  time  in  which  suit  shall  be  brought  after  loss,  the  act  or  dedara- 
tion  relied  upon  most  be  done  or  made  during  the  mnning  of  the  period 
of  limitation.    ttenU  v.  London  etc  Ine.  Co.^  499. 

10.   EVIDRTCOR    OF   WaITRR  Of  CONDITION     LlMITINO    TnCR    Of  AcnOR.  — 

Letters  written  by  an  insurance  company  to  its  agent,  denying  liabili^ 
for  a  loss,  but  in  forming  him  that,  to  avoid  litigation,  tlie  company 
would  settle  under  certaiu  condit  ons,  the  cuuteuts  of  which  were  not 
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faMMTB  l»  the  inmirecl,  nor  the  eonditioiis  performed,  are  not  wU 
of  a.  waiver  l>7  the  oompany  of  a  eonditioii  in  ita  poliey  limiting, 
the  time  within  which  suit  mnst  be  brought^  StfertU  ▼•  Ltmdom  ete^  Itu* 
OtK,  499. 

II.  SuBBOOATiov.  — •  If  A  agrees  to  have  the  property  of  B  insured  against^ 
loaa  by  firo^  bat  is  guilty  of  a  breach  of  his  agreement,  and  B  himself 
procures  insnranee  against  such  loss,  after  whioh  the  property  is  de- 
stroyed by  lire,  knd  the  insurance  paid  to  B»  whereby  he  is  indemnified 
for  all  his  loss^  he  has  no  cause  of  action  against  A,  because  A's  breach 
has  done  him  oo  damage;  nor  has  the  insurance  oompany  any  clain^ 
against  A.  It  cannot  be  subrogated  to  any  oause  of  action  in  iAvor  of* 
B,  beoanse  he  has  none.     Lancaster  MiUa  v.  MerehanU*  etc  Ca,  686. 

IS.  Proof  of  Loss  —  Intbbist.  — When,  by  the  terms  of  a  policy  sued  on» 
the  loss  is  payable  sixty  days  after  proof  thereof,  legal  interest  upon  the- 
amoont  found  due  should  be  allowed  from  and  after  the  expiration  of 
the  sixty  days  after  proof  of  loss  was  delivered  to  the  insured  and  re» 
jected  by  him.     RaaidaU  ▼.  Amerhan  Firt  Ins,  Co,^  60. 

19L  Waivbb  of  CoNDrnoN  aoadist  OrBR-iMSURAmm.  —  When  insuraB0»> 
adjusters  report  the  total  amount  of  insurance,  and  the  proportionate- 
ahare  of  the  loss  to  be  paid  by  each  of  several  companies  interested^ 
thia  alone  is  not  a  waiver  by  a  company  not  represented  by  them  of 
a  condition  in  the  policy  of  such  company  limiting  the  amount  of  in* 
soranco;  but  if  such  company  receives  such  report  showing  over-insur- 
ance, and  that  it  Is  expected  to  pay  its  proportionate  share  of  th*- 
adjuated  loss^  and  retaii^s  such  report  without  objection,  it  thereby 
waives  the  protection  of  the  condition  limiting  the  amount  of  insurancs^ 
to  be  carried.    EvereU  ▼.  London  etc  Ins,  Co.,  499. 

14.  WAmrn  of  Fobfutubb  bt  Clbrk  of  Agbmt.  —  An  insurance  agent. 
who  has  power  to  waive  the  forfeiture  of  a  policy  for  additional  insur- 
ance effected  without  the  consent  of  the  company  cannot  delegate  suck 
authority  to  his  clerk,  employed  by  him  to  discharge  clerical  work,  and 
without  the  knowledge  or  consent  of  the  company;  nor  will  a  waiver  of 
snch  forfeiture  by  the  clerk  be  imputed  to  the  company.  Waldman  v. 
North  British  etc  Inc  Co.,  883. 

19.  Insuranob  fob  thb  Bsnsfit  of  a  Carbibr  upon  Goods  in  its  Cv8Todt» 

nr  KOT  LiMITBD  TO   THB    ImSURAKOB  OF    ITS    LlABIUTT  OB    IHTBBSST, 

is  an  insurance  of  the  whole  value,  and  one  in  which  the  owner  ha» 
therefore  an  interest;  and  extrinsic  evidence  is  not  admissible  to  control 
the  effect  of  a  policy  in  this  respect,  by  showing  that  the  insurer  and 
assured  intended  to  insure  only  the  interest  or  liability  of  the  carrier. 
Lastecuter  MiUs  v.  Merchant  etc  Co.,  586. 

H.  BviDBNOB  OF  Valub  OF  GooDS  Destrotbd.  —  Where  the  receipt  and 
retention  of  proofs  of  loss  are  relied  upon  as  an  acquiescence  and 
agreement  of  the  amount  thereof,  testimony  as  to  the  value  of  the  gooda 
destroyed  is  inadmissible.    Bfferett  v.  London  etc  Ins.  Co.,  499. 

19.  EviDBNOB  OF  Valvb  OF  GooDS  DisTROTBD.  —  Where  a  policy  of  insure 
anoe  provides  a  specific  method  of  ascertaining  the  amount  of  losi^ 
parol  evidence  as  to  the  value  of  the  goods  destroyed  is  inadmissiblsL 
Everett  v.  London  etc  Ins.  Co.,  499. 

M.  Pathkitt  of  Loss,  What  is.  —  If,  after  a  loss  has  been  suffered,  tho- 
insorer  p^iys  the  assured  a  sum  of  money  equivalent  thereto,  but  ex* 
acts  and  receives  from  the  latter  a  writing  declaring  that  he  has  bor» 
ro^^d  such  sum  as  a  loan  pending,  an  investigation  and  determinatioia 
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kit  anentiaL  And  fktm  ImI^  when  put  in  aridenoa^  u«  MfldaBt  H 
Miry  the  caM  to  the  jnry.     Ulrkh  t.  SehodU,  694^ 

4b  Arut&atioh  —  PoBUO  Pouor.  — A  proviaion  in  an  inannnoa  polkij  at 
other  contract  requiring  all  differencea  or  controveraiea  aridng  bainonn 
the  partiea  aa  to  their  rights  and  liabilitiea  thereondar  to  be  aobmitted 
to  arbitration,  ia  diaregarded  aa  against  public  policy;  bnt  when  anch 
proFision  only  reqnirea  that  the  valne  or  quantity  of  a  thing  whiefa 
might  be  involved  in  litigation  under  the  contract  may  be  aaoertaiaed 
and  determined  by  arbitration,  it  does  not  onat  the  juriadiction  oc  the 
eourts,  bat  only  ezaota  a  certain  ebaraoter  of  evidence  of  a  fact  in  coo- 
troversy,  and  ia  valid.    RandaU  v.  Am/orkan  Fire  Ina,  Ool,  60. 

i»  Waivbr  Of  GoHDinoir  oongbbnimo  Abbitration.  —  If  inanranoa  ad- 
justerBi  in  making  up  proofa  of  loaa,  without  authority  inolnde  therein 
the  amount  of  loaai  thia  alona  will  not  oonatitnte  a  waiver  on  tha  pact 
of  the  inanrer  of  a  condition  in  the  polioy  that  the  amount  of  loaa  ahall 
be  ascertained  by  arbitration  before  anit;  bnt  if  the  inanrer  raoaivaa 
auch  proofs  of  loaa,  and  retaina  them,  without  objection,  then  tha  priK 
vision  concerning  arbitration  will  be  deemed  to  have  bean  waivadL 
JhereU  v.  Londom  etc  In*,  Co.,  499. 

C  Arbitratigii  —  Pftoon  ot  Loas. — Where  an  insnranoa  polioy  providaa 
that  upon  a  failure  by  the  partiea  to  agree  upon  the  amount  of  loa^  the 
aame  shall  be  aacertained  by  appraiaera,  and  that  until  their  award  ia 
permitted  and  the  proof  of  lose  produced,  the  lose  ahall  not  be  paymbls^ 
the  retention  by  the  inanrer  of  auch  proof,  containing  a  atatement  that 
the  loea  was  estimated  by  parties  aelected  by  agreement  between  the 
inanrer  and  insured,  after  denouncing  such  statement  aa  falsa,  in  no 
way  prejndioea  hia  righta,  whether  anch  statement  ia  true  or  fiabeu 
Bandail  v.  iimertcaa  Ftre  Iru,  Co.,  60. 

7*  Abbitration  —  Riobt  09  Aotion.  —  Where  an  inanranoa  polioy  pravidaa 
that  upon  a  failure  by  the  partiea  to  agree  npon  the  amount  of  loa^  tiia 
aame  ahall  bo  aacertained  by  appraiaera,  and  that  nnUl  tha  required 
proofa  of  loaa  are  produced  and  the  award  of  the  appraiaera  obtained, 
the  loaa  shall  not  bo  payable,  the  aasnred,  after  his  proffered  proofs  of 
loea  have  been  rejeeted  by  the  insurer  without  a  demand  for  appraisal 
or  objection  to  the  amount  of  loaa  as  shown  by  snch  proofs,  may  ana  for 
the  lose  without  first  showing  an  appraisal,  or  that  ha  haa  offered  to 
have  the  loss  appraised  or  requested  the  appointment  of  i^praiaars^ 
RandaU  v.  American  Fire  Jne,  Co.,  60. 

t.  AoBNOT— NonoB  TO  AoBMT  AS  NoTiOB  TO  PnxNCirAL.  —  A  dork  0»» 
ployed  by  an  insurance  agent  without  the  knowledgo  of  tho  oompa^y, 
and  authorised  by  auch  agent  to  fill  out  and  iaaae  pdUoiea,  aiga  tho 
agent  8  name,  and  to  indorse  the  rate  of  inanranoa  on  policies,  ia  not  the 
agent  of  the  company  so  as  to  charge  it  with  notice  of  facta  of  which  ho 
haa  noUoe.     Waidman  v.  North  Briiieh  eic  Ins,  Co.^  88S. 

i.  Waivbb  Of  OoMDrnoN  odncbrming  Commbnobmbnt  of  AonoB.  —  Ta 
oonstitute  a  waiver  by  the  company  of  a  condition  in  the  poliey  Unit- 
ing the  time  in  which  suit  shall  be  brought  after  lose,  the  act  or  dedans 
tion  relied  npon  mnat  be  done  or  made  during  the  running  of  tha  period 
of  limitation.    ttenU  v.  London  etc  Ine.  Oo.^  499. 

10.   EVIDBMOB    Of  WaITBB   Of  Ck>NDITION     LlMITIKO    TiMB    Of  ACHOR.  — > 

Letters  written  by  an  insurance  company  to  its  agent,  denying  liabili^ 
for  a  loss,  but  iiiformins  him  that,  to  avuid  litigation,  tlie  company 
would  settle  under  certain  eontlit  ons,  the  cuuteuts  of  which  were  not 
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kmfim  l»  the  insiirad,  nor  the  eonditioiit  perfarmcd,  are  not  evi- 
of  a  waiver  by  the  compaay  of  a  eondition  in  its  poliey  limiting, 
the  timo  within  which  suit  most  be  broaght»  BvereU  ▼•  Londom  tU.  InK 
OtK,  499. 

II.  SuBBOOATiON.  -^  If  A  agrees  to  have  the  property  of  B  insured  againsi^ 
loss  by  firs^  bnt  is  guilty  of  a  breach  of  his  agreement,  and  B  himself 
procures  insurance  against  such  loss,  after  which  the  property  is  de- 
stroyed by  lire»  knd  the  insurance  paid  to  B^  whereby  he  is  indemnified 
for  all  his  loss^  he  has  no  cause  of  action  against  A,  because  A's  breach 
has  done  him  no  damage;  nor  has  the  insurance  company  any  claim^ 
l^Sainst  A.  It  cannot  be  subrogated  to  any  cause  of  action  in  favor  of* 
B,  beoanse  he  has  none.     Lancaster  Milla  ▼.  MerehanU*  etc  Co,,  686. 

IS.  PnooF  OF  Loss  — Imtebist.  —When,  by  the  terms  of  a  policy  sued  on, 
the  loss  is  payable  sixty  days  after  proof  thereof,  legal  interest  upon  the- 
amoant  found  due  should  be  allowed  from  and  after  the  expiration  of 
the  sixty  days  after  proof  of  loss  was  delivered  to  the  insured  and  re» 
jected  by  him.    RaniaU  ▼•  American  Fire  Ins.  Co,^  60. 

ISL  Waitkr  of  OovDmoir  aoaihst  Oitir-imsubaiigb.  —  When  in8nrance> 
adjusters  report  the  total  amount  of  insurance,  and  the  proportionate^ 
share  of  the  loss  to  be  paid  by  each  of  several  companies  interestsd* 
this  alone  is  not  a  waiter  by  a  company  not  represented  by  them  of 
a  condition  in  the  policy  of  such  company  limiting  the  amount  of  in* 
snran^e;  bnt  if  such  company  receives  such  report  showing  over-insnr« 
ance  and  that  it  Is  expected  to  pay  its  proportionate  share  of  the- 
adjuated  loss^  and  retail^  such  report  without  objection,  it  thereby 
waives  the  protection  of  the  condition  limiting  the  amount  of  insurance 
to  be  carried.    EvereU  t.  London  etc  Ins,  Co,,  499. 

14.  Waivzb  of  FoRFnTUBB  BT  Clbrk  of  Aobht.  —  An  insurance  agent. 
who  has  power  to  waire  the  forfeiture  of  a  policy  for  additional  insur- 
ance effected  without  the  consent  of  the  company  cannot  delegate  suck 
authority  to  his  derk,  employed  by  him  to  discharge  clerical  work,  and 
without  the  knowledge  or  consent  of  the  company;  nor  will  a  waiver  of 
snch  forfeiture  by  the  clerk  be  impnted  to  the  company.  Wciidnum  ▼• 
North  British  etc  Ins,  Co.,  883. 

1ft.  InSURAHOB  for  THS  BsNSFIT  of  a  CaRBIKB  upon  OoODB  in  its  CU8T0DT» 
nr  KOT  LlMITBD  TO   THX    InSU&ANOS  OF    ITS    LlABILITT  OB    ImTXBSST, 

is  an  insurance  of  the  whole  value,  and  one  in  which  the  owner  ha» 
therefore  an  interest;  and  extrinsic  evidence  is  not  admissible  to  control 
the  effect  of  a  policy  in  this  respect,  by  showing  that  the  insurer  and 
assured  intended  to  insure  only  the  interest  or  liability  of  the  carrier. 
LoMcaater  MiUs  v.  Merchants*  etc  Co,,  586. 

H.  BviDXNOB  OF  Valub  OF  GooDS  Dkstroted.  —  Where  the  receipt  an^ 
retention  of  proofs  of  loss  are  relied  upon  as  an  acquiescence  and 
agreement  of  the  amount  thereof,  testimony  as  to  the  value  of  the  gooda 
destroyed  is  inadmissible.    BvereU  ▼.  London  etc  Ins,  Co.,  499. 

>?.  Etidxmob  of  Valub  of  Goods  Dkstbotbd.  —  Where  a  policy  of  insnr* 
ance  provides  a  specific  method  of  ascertaining  the  amount  of  loss^ 
parol  evidence  as  to  the  value  of  the  goods  destroyed  is  inadmissibleL 
BvereU  v.  London  etc  Ins,  Co.,  499. 

M.  Patmknt  of  Loss,  What  is.  —  If,  after  a  loss  has  been  suffered,  the- 
insorer  p^iys  the  assured  a  sum  of  money  equivalent  thereto,  but  ex» 
acts  and  receives  from  the  latter  a  writing  declaring  that  he  has  bor» 
row^d  such  sum  as  a  loan  pending,  an  investigation  and  deter minatioik 
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whether  tiie  loss  if  one  for  which  the  oarrier  dumld  he  held  fiiUig 
and  that  if  the  carrier  shoald  be  to  held,  the  easored  agrees  to  retan 
taoh  nmi,  when  and  to  the  extent  it  shall  be  recorered  from  the  oarriei; 
the  transaetioa  oonatitntee  a  payment  of  the  loae,  and  not  a  loan.  Lm^ 
9BuUr  MiUi  v,  MerehanU*  etc  Co.,  5d6. 
It.  Slight  Mistake  nr  Aanaauiart  Insuranci  will  not  VrnarB.  ^Al- 
though the  precise  amonnt  of  the  assessments  necessary  to  maintain  an 
assessment  insnranoe  cannot  be  aseertained,  yet  it  oan  be  approximated, 
and  whsfe  a  ereditor,  in  good  faith,  takes  out  suoh  a  polioy  on  the  lift 
el  hii  debtor,  n  slight  mistake  in  calculating  that  amount  will  not  ntip 
ate  the  policy.     Uhiek  t.  Remoehl,  534. 

Mm  BniTOLBHT  Socimis;  04rriib8»  6,  7;  Cohtsaoh^  i|  Wi 

Kiir«  3-4. 

UfTSRBST. 
See  Lncnuvoik  IL 

INTOXIOAXmO  UQUOR& 

^OOEAL  Club— LranrsB.  — A  soetal  elnb»  incorporated  for  literarj, 

tional,  social,  and  motnal  improTcment  purposes,  and  not  to  orade  the 
liquor  laws,  and  which  keeps  a  stock  of  liquors,  furnished  its  nMmbefs 
only,  without  profit  to  itself,  is  not  a  retail  liquor  seller  within  tlie 
meaning  of  a  statute  imposing  a  license  on  all  persons  who  deal  in,  seU» 
or  ditpoae  of  intoaticating  liquors  at  retaiL    Bardm  ▼•  Motdcmm  CM^  S7« 

ISLANDS. 
See  Qrants. 

JEOPARDT. 

flee  JVDQMBNTS,  14,  IC 

JOINT  LIABILITY. 
See  TnispAfls,  2. 

JUDGMENTS. 

t»  JvDOKRifT,  WHRN  VoiD.  —  When  it  appears  from  the  whole  record  ttiat 
a  court  has  no  jurisdietion  over  the  person  or  suUject-matter,  the  judg- 
ment is  Toid,  and  will  be  so  treated  in  collateral  proceedings.  Sbpe  ▼. 
Blair,2M. 

%  JuKiSDiOTioN. — Iv  DETiRMnrnia  whbthbr  a  Court  had  JvRnDto- 
TioK  TO  Rbndkr  a  Judombnt,  the  whole  record  most  be  inspected; 
and  if  the  judgment  itself  declares  that  the*  defendant^  though  duly 
served  with  process  of  summons,  comes  not,  but  makes  default,  but  the 
return  found  in  the  record  shows  a  serrice  which  is  insufficient  and 
authorised  by  law,  the  judgment  must  be  disregarded  as  void. 
▼.  Oarbee,  881. 

1,  Jurisdiction,  Prbsumptioivs  of.  —  Thb  Ordxbs  avd  JuDoimm  ov 
Pbobatb  Courts,  when  acting  within  their  jurisdiction,  are  entitled  Is 
the  same  favorable  presumptions  and  the  same  immunity  from  collat- 
eral attack  as  are  accorded  those  of  courts  of  general  Jnxtsdiotiflik 
Slterwood  v.  Baker,  399. 
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4.  JummmrmK.  — RacrrAts  nr  a  JvDOKurr  or  m  Sirticb  ov  Pbociss 
mn  daaoMd  to  refer  to  the  kiad  of  senrico  sliown  by  other  parte  of  the 
reoord.  Lanqf  ▼.  Oarbee,  391. 
iw  Rbs  Jusioata.— The  reoovery  of  judgment  for  taxes  provided  for  by 
an  uaooiutitutioDal  statute  in  an  action  in  which  tho  oonstitutionality 
•f  tho  statute  is  not  brought  in  qaestioo  does  not  estop  the  party  in 
vrlioee  favor  tho  judgment  is  rendered  from  setting  up  the  nnconstitu* 
tionality  of  tho  statute  in  a  subsequent  action  between  the  same  par* 
ties  upon  a  different  cause  of  action.  FkUaddphia  v.  RidgeeU,  B^jf  C9., 
ftU. 

C  UroH  Bill  OommsiD,  complainant  is  not  entitled  to  any  loUof  beyond 
tbe  fair  scope  lA  the  allegations  and  prayer  of  his  bilL  Lammtier  MUU 
▼.  MenkoHUf  eU.  Co.,  685. 

9.  JuiMiiimT  AOAiHsr  A  Marrikd  Womah  and  hor  husband*  establishing 
and  enforcing  her  alleged  liability  against  her  separate  estato,  when  the 
record  shows  that  she  held  lands  as  such  estate,  is  conclusive  in  a  col- 
lataral  action*  and  predodes  any  inquiry  in  such  action  as  to  whether 
tfio  court  erred  in  law  or  in  fact.     Hope  v.  Btcdr,  860. 

Si  Mbbobb  bt  ArFiRifAiicn — Jctrudiotion.  —  When  tho  judgment  sued 
on  was  affirmed  on  appeal,  and  the  defendant  submitted  himself  to  the 
Jnriadiotion  of  the  appellate  court,  he  cannot  assail  it  on  the  grouud 
that  the  trial  court  never  acquired  jurisdiction  of  his  person.  This 
mlo  Implies  to  affirmed  judgments  of  other  states.    Boach  v.  /Visett,  819. 

tl  Mbbobb— FoRBiOK  JuDOMKNT.  —  A  judgment  appealed  from  is  merged 
in  n  judgment  of  affirmance  on  appeaL  This  rule  applies  in  a  suit  on 
a  Judgment  of  affirmance  rendered  in  another  state.  Boaeh  v.  FrheU, 
81ft 

1€L  JaDOMXHT  AOAnrar  DnrsKDAirr  as  a  SuBTimro  Pabtkbr  n  hot 
OoNCLURin  Of  THB  KxiSTBMCB  Of  THX  Pastnbrship  against  repre- 
sentatives of  a  decedent  who  is  claimed  to  have  been  a  partner  of  the 
defendant^  though  the  action  was  commenced  against  the  defendant 
and  the  decedent  as  partners,  the  death  of  the  decedent  having  taken 
place  during  its  pendency.     Van  Kleeck  v.  HammeU,  183. 

IL  Unobbtaihtt  in  Description.  —  A  judgment  in  ejectment  describing 
tho  land  as  "fraction  No.  12,  a  part  of  the  southeast  quarter  and  north- 
oast  quarter  of  section  16,  township  4,  range  4,  containing  34.75  acres,** 
and  following  the  description  in  the  pleadings  and  verdict,  is  not  void 
on  its  face  for  uncertainty  in  description.     Carlisle  v.  Killebrew,  915. 

IS.  Akrndmbnt  or  Anmulmbnt  of.  —  A  court  cannot  alter,  vary,  or  annul 
its  final  judgment  after  the  close  of  the  term  at  which  it  was  rendered, 
except  to  correct  clerical  errors  or  omissions,  or  when  the  judgment 
is  void  on  its  face,  either  for  want  of  jurisdiction  of  the  subject-matter 
or  of  the  parties.     CarlUle  v.  Killefn-ew,  915. 

tlL  JuDOMBNTS  Rendered  in  Another  State.  — A  decree  of  a  court  of  com- 
petent Jurisdiction  in  another  state,  taken  pro  eot\featOf  in  a  suit  against 
a  oorporatioQ,  establishing  the  fact  that  service  of  process  on  two  of  the 
direotors  and  the  cashier  was  a  sufficient  service  of  process  on  the  corpo- 
fation,  is  conclusive  in  the  courts  of  a  sister  state,  when  such  decree  is 
offered  in  evidence,  although  it  may  abound  in  errors  and  irregularities; 
but  it  oaanot  establish  the  legal  identity  of  two  oorporations,  when  that 
question  was  not  at  issue  in  that  suit     SempU  v.  Glenn^  894. 

14.  TwiCB  IN  JbpoaRDT. — A  statute  declaring  that  "whentver  aoy 
judgment  in  a  criminal  action  shall  be  removed  by  writ  of  error  to  the 
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■BpremA  ooart^  and  mob  coart  sball  rerene  amid  JndgoMod 
«l  any  defeet^  illegality,  or  irregQlarity  in  the  proceadinga  in 
aabaaqnant  to  the  randitioii  of  the  FCHrdiot  of  tiio  jury  theraa,  it  aball 
ba  competent  for  the  anprema  oonrt  either  to  prononnoe  the  pn^Mr  jndg* 
ineDt»  or  to  remit  the  record  to  the  oonrt  below,  in  ordor  that  andi 
oonrt  may  pronounce  the  proper  judgment,"  ia  not  vneonatitiitiooal, 
aa  anthorixing  the  aecnaed  to  be  twice  put  in  Jeopardy  for  the  aama 
offenae.     MeDomM  ▼.  SUmU,  740. 

1&  JaoPARDT  u  the  aitnatioo  of  a  priaonor  whan  a  trial  jury  ia  impanalad 
and  awom  to  try  the  caae  upon  a  Talid  indictment  or  information,  and 
anch  jury  haa  bean  charged  with  hia  doliirenuioe.  To  put  him  twioe 
hi  Jeopardy,  ha  muat  again  be  put  upon  hia  trial,  before  a  jury  impaneled 
and  sworn,  and  charged  with  his  deliForance.    MeDwuM  ▼.  State^  740L 

Itt.  Twxoi  nr  Jiopardt. — ite>aentencing  a  priaonor  on  the  aama  vcfdieft 
ia  not  putting  him  twice  in  jeopardy  for  the  aama  offimaa.    McDemtUdw. 

Bee  BiLLt  asp  Kom^  IS;  Corpobatiomb,  18;  BTnniiai,  5; 

S;  iHvaiit^  1;  Sr-oft. 

JUDICIAL^  8  ALSa 

JuxmOAL  Salb  ov  Laiip  n  vov  Gomplrb  jnra.  OoHnuBDhj 
and  the  bid  of  tiie  purchaser,  where  tha  aala  ia  for  caah,  ia  not 
able  until  audi  confirmation.  Where,  therefore,  a  purohaaer  at  anch  a 
aale  lefnaea  to  pay  the  amount  of  hia  bid,  and  the  commiaaioner  thara- 
upon  readvertiaaa  and  rasella  the  land  for  a  lower  price,  and  reporta  all 
the  facta  to  the  courts  which  ratifiea  and  approTea  the  reaale,  no  aetioB 
ia  maintainable  against  him  by  raaaon  of  his  bid|  for  ha  waa  not  in  da- 
faalL  Under  anbh  oircumatanoaa,  tha  sale  muat  be  hdd  to  hava  baas 
abandoned  before  its  consummation.    Oampe  ▼.  Samder,  STSi 

8aa  EziouTioiiat  Exscutors  and  ADMiiiiaTRATOB%  flL 

JUBISDICnON. 

1.  JoBianonox  mat  bb  Dewwkd  to  be  the  right  to  adjudicate  ooooaiBiBf 

a  aubject-matter  in  a  giren  cause.  To  conatitute  thia,  there  are  three 
aaannliain  1.  The  court  must  ha^e  cogniaance  of  the  olaaa  of  oaaea  to 
which  the  one  adjudged  belonga;  2.  The  proper  partiea  muat  ba  preoant; 
and  9L  The  point  decided  must  be  in  aubetanca  and  efbct  witiiin  tha 
iaauea.    J7ope  ▼•  Blair,  366. 

2.  JuBmnonoir  or  thb  SuBjaor-MAimi  ot  a  Sun  Bxibtb  when  tha  oonrt 

haa  the  right  to  proceed  and  determine  the  controTcrsy  or  quaatioai  im 
iasne  between  the  parties,  and  to  grant  the  relief  prayed,  and  what  that 
controFcray  or  iaane  ia  muat  be  determined  by  tha  i^eadinga.    If9p§  r. 
^&iir,  866. 
8.  JvDQMBMT.  —  Thi  Subjwt-maitbb  ov  A  8uR,  whott  laferaooa  ia 
to  mattera  of  jurisdiction,  meaoa  the  nature  of  the  cauaa  of  aotioi 
the  relief  aought.    Hope  ▼.  Blair,  366. 

8aa  JuDOMXirre;  Mabriaob  ahd  Divorci,  9;  Pbooh^  !• 

JUSTICES  OP  THE  PEACE. 

L  LiABiLrrT  fob  Judicial  Erbob.  — A  joatice  of  the  peace,  aetbg  hi  goad 
faith  and  having  jurisdiction  of  the  person  and  of  the  snbject-matier,  ia 
not  civilly  liable  in  damages  for  error  of  judgment  in  holding  anuuoo^ 
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•litetioiial  ordinanoa  raltd  and  enforeiiig  H  bj  Imprbontng  llie  violator 
•f  it.  Nor  ia  the  officer  liable  who  mak^  the  arreat  in  aoeb  eaae. 
Brooit  T.  Manffonf  137. 
JL  PlLBADiiios  m  jastioea'  oonrta  are  to  be  liberally  eoii8tmed«  and  tiumgh 
inionDa],  where  they  fairly  appriae  the  defendant  of  the  olaim  made 
a^aiiiat  him,  they  are  aaffioient.    CotieUo  ▼.  Ten  Syekf  128. 

See  Eyidkhob,  6;  ExxounoMi»  6. 

LACHES. 
See  Advbbsc  Poasissiov,  4;  MoBiQAOsa^  8. 

LANDLORD  AND  TENANT. 

1.  TnrAvor  at  Will  oavhot  'be  Tirkiicatiid  wrraoirr  nu  Norm  pro- 
aeribed  by  the  atatate.    HunUngton  ▼•  ParkhurH,  14d. 

%  TxNAVT  AT  Will  Who  Abamdonb  thb  Lsasbd  P&ufisBS  without  jnati- 
fijible  caase,  and  withoat  giving  the  notice  reqnired  by  atatate,  remaina 
liable  for  their  nae  and  occupation.     HunUnffton  ▼.  PaMmr&i,  14ft. 

Si  Ohb  Who  Enters  nno  PoaaisaiON  of  Land  uhdbe  ah  AoBsnixNT 
worn  A  Lba81»  which  ia  to  be  reduced  to  writing  aooording  to  the  terma 
agreed  upon,  and  who  thereafter  paya  rent  lor  two  montha  and  then  re- 
foaea  to  ezecuto  such  lease,  neverthelesa  becomes  a  tenant  either  at  will 
or  ft  am  year  to  year,  and  both  he  and  the  landlord  acquire  righta  of 
which  neither  can  ha  ha  direated  without  proper  notloe,  HmUhgion  ▼. 
PaMuni,  146w 

4.  Tbhavt  Ehtsbivo  undbb  a  Void  Lbasb  may  be  compelled  to  pay  rent 
lor  a  longer  period  than  he  actually  occupies,  if  by  paying  rent  he  has 
become  a  tonant  at  will,  and  he  abandons  the  premises  without  giving 
proper  notice  to  his  landlord.    HunUngkm  ▼.  Partfmrti,  148. 

I.  Lnaom  mat  Rx-lbabb  PaxMisBa  Dbmobd,  ahd  Hold  LsaiBB's  Amnm- 
niATOB  TOB  DBTiarr,  wbbn.  —  Where  the  adminiatrator  of  a  deoeaaed 
laaseo  notifies  the  lessor  of  hia  detormination  to  abandon  the  leased 
premises,  but  the  lessor  objects  to  his  doing  so,  and  notifies  him  that  he 
will  re-Ieaae  the  promisee  for  the  best  rent  he  can  get,  and  bold  the  lea- 
eee'a  eatato  for  any  defioit  that  may  arise,  there  ia  no  annulment  of  the 
leeae,  and  the  lessor  may  recorer  from  the  administrator  the  amount  of 
auofa  deficit     AUup  ▼.  Bank$,  294. 

iL  TiTUi  TO  Pboduois  or  Lbasbd  Farm  in  Lbssbb  whkh.  — Where  a  farm 
ie  leaaed  with  atock  thereon,  in  which  the  landlord  and  the  tenant  have 
a  Joint  intorest^  the  tonant  agreeing  to  raise  enough  on  the  farm  to  feed 
the  atock,  and  if  enough  is  not  raised  to  buy  whatoTer  may  be  neces- 
■ary,  the  title  to  hay,  oats,  and  straw  raised  on  the  farm  ia  in  the  tonant, 
and  the  landlord  cannot  recoTcr  in  an  action  of  replerin  brought  by  him 
againat  an  officer  who  has  levied  on  such  producta  by  Tirtue  of  attach- 
BM&to  againat  the  tonant     CoIvUIb  v.  Miles,  433. 

See  Lbabbs;  Vbkdob  ahd  Vbndb%  St 

LARCENY. 

L  SuBFioiBWor  Of  Ibdictmbiit. —  An  ''attempt**  implies  bolh  aa  intent  and 
an  actual  effort  to  eonsummate  the  intent  Hence  an  indiotment  char- 
ging an  ''attempt "  to  commit  larceny  ia  anfficient  without  alleging  the 
particular  acts  constituting  the  "attempt**    Jackwm  ▼.  State,  860. 

ti  Variancb  bbtwkbn  Allegation  and  Proop.  — An  indictment  charging 
grand  larceny  in  atealing  *'oue  iron-gray  horse,  a  gelding/*  is  not  sup- 
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ported  by  proof  sbowing  the  ibeft  of  a  '*hone*  or  *'ooll^*  wmd  Hm 
Tmriftnoo  ii  fatel  to  cofivictioiu    State  ▼.  McDonald,  2ft. 

t.  Labobht  Of  Lost  Pbopxbtt.  —  Where  children  hMro  found  loot  prapogtj» 
oodt  with  no  inteot  to  oteol  it^  havo  doliTered  it  to  thoir  fntbar,  vb» 
took  it^  knowing  that  it  was  loot  property,  and  with  the  feloniow  intant 
to  appropriate  it  to  his  own  nee,  he  is  guilty  of  larceny.  In  aadi  emae, 
whetiier  or  not  the  ftbther  ia  guilty  of  laroeny  ranat  be  detemdDod  by 
the  lame  prinoipleo  which  govern  in  the  oaae  of  the  aotnal  finder*  Attm 
w.  State,  866, 

L  Labobnt  or  Lost  Qoom.  — Loot  gpoda  are  the  subjeet  of  larceny^  and 
the  place  where  found  ii  imiaaterial.  The  owner  ia  not  diToeted  of  the 
right  of  property  by  iti  loeo  at  any  place,  and  hae,  oooatniotivelya  the 
right  to  its  possession.    Allen  r.  State,  850. 

Iw  Labcrky  or  Lost  (Soom.  — The  finder  of  a  loat  pocket-book  containing 
money  and  papers,  the  latter  famishing  reasonable  means  of  diaooveri^g 
the  owner,  is  under  obligation  to  use  due  diligence  to  discover  him,  and 
his  failure  to  do  so^  and  subsequent  appropriation  of  the  properly  to  bis 
own  use,  is  laroeny.     i4//e»  ▼.  State,  856. 

$k  Labobnt  ov  Loot  Goods  ^Ibtbht.  —  Where  the  finder  of  loat  goods  has 
a  criminal  intent  to  oonTert  them  to  his  own  use  at  the  time  of  the  find- 
ing, and  afterwords  dose  so  convert  them  in  pursuance  of  such  intent^ 
an  idle  effort  made  in  the  mean  time  for  the  ostensible  parpoee  of  find- 
ing the  owner  does  not  purge  the  taking  of  its  criminality.  Aikm  v. 
Staie,W6. 

y«  L4B0Binr  ov  Loot  Goods —iMTBNT  —  DumoRBflrroBB. — AltfaoBgkthe 
appropriation  of  loot  goods  to  his  own  use  by  the  finder  is  not  larosny, 
when  there  are  no  indicia  indicating  the  owner,  and  the  finder  really  be- 
lieves he  cannot  be  found,  yet  if  at  the  time  of  the  taking  he  knew  the 
ofwner,  or  had  reasonable  grounds  for  believing  he  ooold  be  diaoovered, 
H  was  his  duty  to  hold  and  restore  the  goods  to  the  owner.  I^  instead 
of  so  doing,  he  appropriates  them  to  his  own  use,  excluding  the  domin- 
ion of  the  owner,  it  is  larceny.  Reasonable  belief  that  the  owner  een 
be  found  may  result  from  previous  knowledge^  or  from  attending  ImI^ 
or  from  facts  learned  at  the  time  of  the  finding,  or  from  any  marks  or 
indicia  on  the  goods  furnishing  immediate  meona  of  aseertainiaf  the 
owner.    Allen  v.  State,  86fi. 

•l  Labcbht  Of  Lo0T  Pbopkbtt  — Imtbnt.  —  The  existence  ef  a  criaraMd  in- 
tent to  oommit  laroeny  by  the  finder  of  lost  property  is  nsiieitained  by 
a  careful  examination  of  the  faets  and  drcomstanoss  preceding  attend- 
ing, and  following  the  finding;  and  in  order  to  aaosrtain  the  original 
intent,  inquiries  may  be  made  aa  to  the  manner  in  which  the  finder 
conducted  himself  with  the  property,  and  his  existing  means  of  know* 
ing  or  of  ascertaining  the  owner.    AUen  v,  State^  8Bfi. 

i.  Labobkt  or  Leer  Pbopbhtt  —  Ihtbht.  —  In  order  to  stamp  the  eondnet 
ef  the  finder  of  lost  chattels  with  kroenons  charaeter,  the  intent  to  oea- 
vert  them  absolutely  to  his  own  nse  must  co-exist  with  the  net  of  find^ 
ing.  If  snob  intent  doee  not  exist  at  the  time  of  finding,  a  sabeofaent 
eoncealmeut  or  frandnlent  appropriation  doee  not  eonatttata  laroeny. 
Alien  V.  State,  86ft. 

LEASB. 

1.  AoRBBM Birr  Grantiho  Right  to  Quarrt  Stonb  n  Lbasb.  —  An  agrea> 
ment  granting  to  a  person  the  aole  right  to  quarry,  taks^  and  sell  stone 


i' 
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fnm  a  tnefc  of  land  for  a  torm  of  fifteen  j9m  it  a  leeeo  of  the  land* 
Bnt  it  ia  not  jnima/ade  ench  a  lease  of  wild  mountain  land  u  it  ordi* 
narilj  giTon  in  the  mana|i(ement  of  raoh  land  by  an  agent  appointed  for 
a  single  year.    Dunean  ▼.  HarPman,  670. 

1  Lbasb  Paoia  Facie  betond  AoTHOBiTr  of  Aobnt  whxv. — A  lease  made 
hy  an  agent  appointed  for  a  single  year,  granting  to  the  lessee  the  ez* 
olnsiTe  right  to  quarry,  take,  and  sell  stone  from  a  tract  of  wild  monn-^ 
tain  land  for  a  term  of  fifteen  years  is  prima /ade  beyond  sooh  agent'a 
anthorily.  Bnt  snob  a  lease  may  be  validated  by  showing  a  previona 
course  of  dealing  with  the  land  by  the  owners  and  the  agents  which 
giras  a  constmotion  by  the  parties  themselyes  to  the  agent's  authority 
mnder  his  written  employment  The  burden  of  proving  the  validity  of 
the  lease  is,  however,  upon  the  lessee,  and  it  is  theprovinee  of  the  jury, 
though  the  evidence  is  undisputed,  to  determine  therefrom  whether  ha 
hae  met  this  burden  to  their  satisfaction.    Duncan  v.  Bartman,  570. 

t.  Ratitication  Of  Lease  bt  Reoeivinq  Rents.  —  Where  the  owners  of 
land,  which  a  person  assuming  to  act  as  their  agent  has  leased,  received 
rents  under  the  lease,  knowing,  or  having  sach  notice  that  they  are 
bound  to  know,  that  they  came  as  rents  under  the  lease,  this  will  ba 
evidence  of  their  ratification.     Duncan  v.  Hartman^  670. 

A.  Lease  iNfORMALtr  Executed  bt  Agent  Pbotbcts  Lessbs  fBOM  being 
Treated  as  Trespasser  when.  —  A  lease  of  land  signed  by  the 
agent  of  the  owners,  merely  as  agent,  which  recites  the  names  of  the 
owners  as  his  principals,  and  purports  to  be  a  grant,  not  in  his  own  right, 
but  as  agent»  will,  if  otherwise  valid,  protect  the  lessee  in  possession 
from  being  treated  as  a  trespasser.     Dunean  v.  HaHman^  670. 

Iw  Lbasb  Void  bt  thb  Statute  of  Frauds  mat  bb  RErsBRED  to  as  Show- 
IHO  THB  Imtbntiov  Of  THB  Pabties,  and  it  has  been  genisrally  held 
that  if  the  tenant  enters  and  oooupies  the  property,  the  agreement  may 
ba  looked  to  as  showing  Iha  terms  under  which  the  tenaney  subsisted 
in  all  respects,  except  as  to  the  duration  of  the  term.  HuwAitgton  ▼• 
Parkhmni^  146. 

6.  Lmsb  n  HOT  Tebminatbd  bt  Death  or  Lbssbb  whbv.  —  A  lease  of 
kad,  the  execution  of  which  was  not  with  reference  to  a  Irasiness  which 
aould  not  be  carried  on  without  the  personal  presence  of  the  lessee,  is 
not  tarminated  by  hie  death,  bnt  his  estate  is  liable  lor  the  arent  during 
the  entire  tora.    Akup  v.  Banks,  29i. 

LEX  LOCI  OONTRA0TU8L 
8ee  Bills  akd  KoTBi^  2L 

LEX  FOBL 
8ae  Bills  and  Kotb8»  IL 

LIBEL. 

L  FirmaBiD  GomuinGATioN,  What  Qvbstions  abb  iok  thb  Ooobi 
ABD  What  foa  the  Jurt.  —  It  is  for  the  court  to  determine  whethei 
the  siibjeet*matter  to  which  the  alleged  libel  relates,  the  interevE  in  it 
of  the  author,  or  his  relations  to  it,  are  such  as  to  furnish  an  excuse^ 
but  the  question  of  good  faith,  belief  in  the  truth  of  the  statements^ 
and  the  existence  of  actual  malice  must  be  submitted  to  the  jury.  Jhuk 
f .  yasB,  717. 
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Si  A  OoMMVmcATiov  a  Priyilbokd,  thongli  made  by  om  wlio  ham  no  in- 
terett  therein,  and  no  dnty  to  perform  in  making  it»  if  made  to  one  baving 
an  intereat  in  and  a  right  to  know  and  act  upon  tha  facta  atated.  If  a 
penon  is  bo  situated  that  it  becomes  right,  in  the  intareats  of  aooiety, 
that  he  tell  a  third  person  the  facte,  then  if  ha,  botia  JuU  and  wilAwat 
malicCi  tells  them,  it  is  a  priFileged  oommonicatioo.    Rmte  t.  Naaa,  717- 

H  PUTiLiQiD  CoMMimiaiTioir.  —If  a  man  is  aooused  of  seduction,  and 
a  friend  of  the  ftbther  of  the  girl  alleged  to  hare  been  sadnced,  at 
the  instance  of  the  father,  whtea  to  a  clergyman,  who  has  been  a> 
qnainted  with  the  accused,  for  an  account  of  his  conduct  while  the 
elergyman  knew  him,  and  the  latter  gives  such  account  in  gDcd  faith 
and  without  malice,  it  is  pririleged,  and  not  Ubeloaa^  and  no  inoQ»«j 
ean  be  had  therefor.     Rude  r.  Naat,  717. 

UCBNSS. 
See  ErwaoE,  8;  Iktoxioatoiv  I^qooMu 

UENS. 
flee  Attachmbht,  5;  Baitkb  ahd  Bakkivo,  6;  Hmamuna^  Lddhl 

UMTTATIONS  OP  ACTIONa 

1.  Thouoh  a  DntAHD  n  NmsBABT  to  Om  a  Rioov  «v  Aonoa;  the 
general  rule  is,  that  such  demand  must  be  made  within  the  period  pr^ 
aoribed  by  the  statute  of  limitations.    Lcmdia  r,  Saadon,  403* 

f.  Btatutb  Of  LnuTATioNs,  WHUi  BaoiMS  TO  RuH  IN  Fator  of  Suunns 
Of  Admik I8TRAT0B.  —  Where  an  administrator  dies,  and  hia  adminia- 
trator  files  an  account  of  his  intestate's  administration,  and  a  decree  is 
made,  showing  a  Ualance  due  the  estate,  in  a  suit  by  the  distributees 
against  the  sureties  on  the  bond  of  the  first  administrator,  the  statuts 
of  limitations  begins  to  run  from  the  date  of  the  decree,  and  not  from 
the  death  of  the  administrator.     WiUkum  ▼.  SkOe^  297. 

X  Tbubib.  —  The  trusts  against  which  the  statute  does  not  run  are  tbcss 
technical  and  continuing  trusts  not  cogniflkble  at  law,  and  falling  within 
the  proper,  peculiar,  and  exdusiTC  jurisdiction  of  courts  of  equity;  but 
such  other  trusts  as  may  be  the  ground  of  an  action  at  law  are  subject 
to  the  operation  of  the  statute.     Landia  ▼.  SaxUm,  403. 

4k  An  Action  against  the  Formee  Seoretart  and  TBSAsuRm  or  an 
Extinct  Oorporation  by  its  surviving  director  for  an  accounting  and 
payment  of  moneys  received  during  its  existence  is  subject  to  the  oper> 
ationoC  the  statute  of  limitations,  and  is  not  protected  from  that  staints 
on  the  ground  that  the  action  is  to  enforce  a  trust.  The  cause  of  actios 
must  be  regarded  as  arisiag  upon  the  dissolution  of  the  corporation. 
LandU  v.  Saaion,  403. 

Al  In  A  Suit  in  Equitt  aoainst  the  Widow  and  Hsibs  ot  a  Dbobdbnt 
by  a  purchaser  of  his  real  property  at  a  probate  sale,  to  whom  the  ad- 
ministrator has  made  no  conveyance,  to  have  the  legal  title  vested  is 
such  purchaser,  the  statute  of  limitations  applicable  to  real 
should  be  applied,  and  not  that  applicable  to  personal  actions. 
wood  V.  Baker,  399. 

ib  New  Promise  —  Aorkrment  to  Arbitrate.  —  Where  a  debtor  claims 
an  over-payment  to  his  creditor  by  mistake,  in  a  transaction  occurring 
eighteen  years  before,  and  declares  that  he  will  have  au  account  ata^td 
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between  tiiem  by  a  third  party,  whereupon  tba  ereditor,  denying  the 
OTer-payment,  states  that  he  would  as  ''lief**  have  sneh  third  party  tx- 
Amine  the  aooonnt  as  any  one,  and  that  if  he  owed  the  original  debtor 
anything,  he  would  pay  him,  snch  conditional  promise  by  the  creditor  is 
ineuffioient  as  a  submission  to  arbitration,  or  as  a  compromise  of  die* 
puted  rights,  or  as  an  acknowledgment  of  indebtedness  suffident  to 
toU  the  bar  of  the  statute  of  limitations.     lAmierman  t.  Fomeroift  484 

See  GoBPOBATiONs,  11,  31-34;  Ejecticvnt,  2;  IsrsUEAVOi^  8^  t. 

LIQUOR-SELLINQ. 
See  Habkah  CoRpnsi  1;  Imtozioatino  LiquobBi 

LIS  PENDENS. 

L  Trb  BwBor  ov  thb  Notiob  of  thb  Pindbvot  ov  a  Sun,  Dolt  Filbd 
▲KD  Rboordbd,  is  Liiutbd  to  thb  AonoN  Df  Which  It  n  Filbd;  and 
if  that  action  is  dismissed,  such  notice  does  not  affect  any  subsequent 
purchaser,  nor  charge  him  with  knowledge  of  anything  stated  therein. 
TrtfUor  ▼.  Poihen,  225. 

2.  Thb  Filtno  ot  a  Notiob  of  the  pendency  of  an  action  giiret  eonstmet* 
ive  notice  from  the  date  of  such  filing,  and  one  who  thereafter  purchases 
property  which  is  subject  to  the  action  cannot  be  regarded  as  an  inno- 
oent  purchaser.     Hope  y.  Blair,  366. 

LOST  INSTRUMENXa 
See  Bills  and  Notbs,  27. 

LOST  PROPERTY. 
See  Larceny,  3-9. 

MANDAMUS. 
See  Injunction,  3;  Records. 

MARRIAGE  AND  DIVORCE. 

i.  Marriaob  ArfEB'  Supposed  Dbath  of  Husband. — Where  a  woman, 
acting  upon  reliable  information  that  her  former  husband  is  dead,  mar- 
ries again,  the  marriage  is  legal,  in  the  absence  of  evidence  that  the 
former  husband  is  alive;  especially  is  this  so  after  the  lapse  of  many 
years.    SnecUhen  r.  Sneaihen,  326. 

S.  Marrlagb  Contraotbd  whilb  a  Pbbtzoub  Marriaob  of  thb  Hus- 
band Remains  Un  an  hulled,  though  he  had  previously  obtained  a  void 
decree  of  divorce  in  another  state,  has  no  legal  force  whatever.  CoUmm 
V.  Voorh£e$f  412. 

8L  a  Valid  Marriaob  will  hot  bb  Pbbsumbd  to  hatb  Taken  Place 

BETWBBlf    PaBTIBB  WHO    LHTBD    ToQBTHBR    AS    HUSBAKD    AND  WiFB 

under  a  ceremony  of  marriage,  when  the  man  intended  to  deceive  the 
wife  by  a  pretended  manfage,  and  knew  that  he  was  not  competent  to 
Bsarry,  becanse  the  deoree  purporting  to  divorce  him  from  his  wife  was 
a  Bvllity,  although  the  partiee  to  the  eeoond  marriage  eonttnned  to  live 
tegether  as  husband  and  wife  after  the  first  wile  bad  proeored  a  valid 
Avoree  from  the  husband,  and  therefore  after  he  had  ei^aoity  to  con- 
tract a  valid  marriage.  OolOnB  v.  Voorkeei,  41S. 
4.  Defendant  not  Estopped  from  Questioning  Judgment  for  Aumont 
AND  Costs  when.  —  A  defendant  in  a  divorce  suit^  against  whom  a  judg- 
Am.  St.  Kep.,  Vou  XXIV. —68 
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ment  for  alimony  tad  ooste  bai  been  reodared  vpon  ooostmetiTa 
of  process,  ia  not  estopped  hj  his  rabsaqQent  marriage,  and  a  motioo  e^ 
bis  part  to  modify  the  decree  in  one  partionlar  not  affscting  the  alimony 
and  costs,  from  qaestioning  the  right  of  the  ooort  to  render  the  judgment 
for  alimony  and  costs.    JUgney  ▼•  Btgneff,  i&2, 

5.  DivoRCB. — Impotbnct  means,  in  the  law  of  diroros^  inoormble  ine^ 
pacity,  admitting  neither  of  eopnlation  nor  prooreatioii.  Pagm  ▼. 
Payne,  240. 

6w  DivoRCB  —  SiTTFionHT  FiKDiNO  ov  Impotxrot.  —  A  finding  in  an  ae- 
tion  for  divorce  that  one  of  the  parties  is  "impotent"  is  a  oompleto 
and  sufficient  finding  upon  the  issue  of  impotency,  and  impliea  and  in- 
clndes  erery  element  essential  as  a  ground  for  diTorosii  iVqme  t.  PoyM^ 
240. 

7.  Sun  MA  0ITOKCIB  n,  ifl  TO  Alimont  AMD  Cosia,  PBocnDDio  or  PiB> 
■OUAM.  —  Althongh  a  suit  for  a  divorce  is  in  the  nature  of  a  proceeding  ia 
rem,  or  qinad  m  rem,  in  so  far  as  it  affects  the  marital  Jtatai  of  tho  par- 
ties, as  to  alimony  and  costa  it  ia  a  proceeding  in  persooani.  JUgmqf  ▼• 
Bigneyt402, 

Iw  I>ici«B  worn  Amromr  and  Coww  RMmnaD  upow  OoMBMuurif a  BEaencm 
ov  PEOOBaa  vot  Bonmra.  —  A  proriMioii  in  a  decree  of  dlTcroo  award- 
ing alimony  and  ooata  agahut  a  noa*reaident  defendant^  who  waa  noi 
aenred  with  prooesa  within  the  JoriadietioOy  and  did  not  appear  is  tho 
action,  doea  not  bind  him,  althongh  the  decree,  ao  far  aa  it  afleets  the 
marital  Uaim  of  the  plaintifl^  ia  valid.    Bigmeg  ▼.  Migneif,  402. 

H  JvuBDicnoir  ov  Ooun  ov  Avothbb  Statb  to  DnuB  Con  Am  Au- 
MOHT  MAT  Bi  Inquibbd  imto  wbbit.  -»The  jnrisdiotioii  of  a  oout  e( 
another  atate  to  render  a  Jndgmont  againat  a  defendant  for  ooata  and 
alimony  in  an  action  for  diToroe  may  be  infaired  Isto  by  tbo  oovrto  ef 
Haw  York.    Bigmtif  ▼•  Rlg»eg,  49SU 

MARRISD  WOMBZC 
flee  HviBAn  An>  Wnri;  Stamm,  C 

• 

MASTER  A2n>  SBRVANT. 

1.   LOT-OWlin'iB  LlABIUTT  VOR  WaLL  FALUirO,  TBMNWB  VsOUBBirOIL  -. 

If  the  owner  of  a  lot  procures  a  oontraetor  to  enter  IhereoB  for  ffeo 
pnrpoae  of  remoying  a  waU,  which  through  tbo  nagligenoe  of  fha  oes* 
tractor  ia  caused  to  fall  upon  and  injure  the  adjaeent  pramiaa%  the 
lot-owner  ia  Uahle  for  the  damagaa  tfaua  oooaaioned,  Dittom  ▼•  Aa< 
874. 

t.  IV   THSRI    AMI   iHnRMAnD  PiBIU  V  A  BuaUMi    BT    BbaSOV  OV  TBB 

Uss  ov  DiVBCTiYB  AvPLiAiroi8»  OT  othcrwiae^  known  to  the  maater,  er 
for  which  he  is  responsible,  and  unknown  to  the  aervant»  if  the  latter  ia 
injured  thereby,  and  is  free  from  negUgenos^  the  master  ia  liabla. 
JokMom  T.  Ftrti  NcU.  Bank,  722.  * 

I.  Thv  Mastkb's  Dutt  Rbquibbs  Him  to  Uss  RiAHOirASLi  Diuoxhoi  oi 
fiunro  that  thi  Placs  wherb  his  Sbrtants  Work  is  safe,  and  bo 
ia  answerable  if  he  directs  the  eerrant  to  work  in  a  place  which  the 
maater  knew,  or  ought  to  have  known,  waa  unsafe,  if  the  servant,  boing 
without  negligence,  is  injured,  though  the  nesligenoe  of  a  fellow- 
▼ant  may  have  cootribnted  to  the  injury.  Joknaon  ▼.  Firbi  Not 
722. 
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4.  Kequgixcb  —  pBFtTivi  I^ACHnmT—  AssuuBMiojt  OT  Risks.  ~~  Wher« 
a  Mrvant,  having  the  right  to  abandim  the  eerWoe  beoaue  it  is  danger^ 
ooa,  refrains  from  doing  so  in  oonseqneaoe  of  assnranoes  made  that  the 
danger  shall  be  removed,  the  dnty  to  remove  it  is  manifest  and  imper* 
ative,  and  the  master  is  not  in  the  exeroise  of  ordinary  care,  bnt  is  liable 
for  his  negligence^  unless  he  makes  his  sssnrances  good.  When  such 
assurances  are  made,  the  servant,  hj  continuing  in  the  employnMat^ 
does  not  assume  its  risks.    Bcuz  v.  BlodgeU  etcL,  Ofkf  102. 

ft.  8khvamt*8  Riobt  to  Belt  oh  Supbsiob  Kvowlimik  or  Miaruk  —  lia»> 
ter  and  servant  do  not  stand  upon  equal  footin/i{;  even  when  they  have 
equal  knowledge  of  the  danger.  The  position  of  the  servant  Is  one  of 
subordination  and  obedience  to  the  master,  and  he  has  a  right  to  rely 
upon  the  superior  knowledge  and  skill  of  the  roaster,  and  is  not  entirely 
free  to  act  upon  his  own  suspicions  of  danger.  ShofUl  v.  SL  JimfK 
817. 

Iw  SupsBiOR  Khowlidob  ov  Mastkb — KiouonKS  OF  SBBTAm  — When 
the  master  orders  the  servant  into  a  place  of  danger,  and  the  latter,  by 
obeying;  b  injured,  he  is  not  guilty  of  contributory  negligence^  so  as  to 
bar  a  recovery,  except  when  the  danger  is  so  glaring  and  obvioos  that  a 
reasonably  prudent  man  would  have  disobeyed,  and  not  have  entered 
Into  it    ShorieU  v.  8L  Joseph,  817. 

?•    COHTRIBUTORT  H  WttUQWMOE  —  XJSI  OV  DXTlOnvl  IlTSTB  UMXllTALimi.  -^ 

Though  one  person  owes  another  the  duty  cf  furnishing  him  with  reasofi* 
ably  safe  instmmentalities  for  his  vss^  ysl  If  the  kttsr,  knowing,  sithsr 
from  information,  observation,  or  any  other  source,  that  those  fomished 
are  defective  and  dangerous,  continnes  to  nse  them  without  any  piom* 
ise  that  they  will  be  repaired,  he  assumes  the  risk  of  injury  therefrom, 
and  in  esse  of  injury,  is  guilty  of  contributory  negligenesb  whiok  wHl 
defeat  a  recovery.    Boddy  v.  Miammri  P.  iTy  C^,  8S9L 

••  Thb  NaouoBva  ov  a  Fbllow-sbetamv  OoarmiBosnio  to  nn  Imraxt 
ov  Plauitivv  wUi  not  preclude  his  recovery  of  bis  master  for  sach  In* 
jury,  if  it  was  oansed  by  the  master^s  requlrlnf  the  servant  to  work  In 
a  plaoe  which  the  master  knew,  or  oog|it  to  havs  known,  was  not  sals. 
Jokmon  v.  Fim  NaL  Bank,  722. 

iL  yian*nuNCiPAiA  —If  a  corporation  smplcys  a  soperlntendsnt  and  Isrs- 
man  in  the  constmetion  of  a  building  who  os^loy  ond  discharge  work- 
men, and  direct  them  what  to  da,  such  superintendent  and  foreman 
aio  vioe-prindpals  In  rsspect  to  tiioir  smplc^ers.  Jokmtom  T.  Ant  NoL 
Bank,  722. 

IOl  Iv  A  CoBPOEATiov,  thuovoh  m  Aosim  An>  XMPLOTni,  Tteowi 
Sirow  AMB  Otheb  Mattbb  ovov  a  Shbd^  and  sufiers  it  to  remain 
there  until,  from  this  additional  weight;  the  shed  falls  upon  and  injures 
a  common  laborer,  whoee  duty  it  was  to  work  therein,  and  who  had  no 
knowledge  of  the  burden  which  had  been  placed  en  tiie  shed,  be  is  en- 
titled to  recover  of  the  corporation  for  the  injuries  sustained.  Joknmm 
V.  Ftm  NaL  Bank,  722. 

IL  Ihdkpxndbiit  CoMrnAOiOR,  Liabilztt  vob  Knauomot  ov.  —  If  a  pro- 
prietor undertakes  to  do  upon  his  lot  that  which  is  dangerous  in  its  na- 
ture to  adjacent  proprietors,  he  must  nse  reasonable  care  to  prevent  the 
doing  of  an  injury  to  them,  whether  he  does  the  work  himself  or  pro- 
cures it  to  be  done  by  an  independent 'contractor.    DUUm  v.  Hunt,  874. 

12.  Nkgligkkcb  —  IvDKFBNDXNT  CoMTRAOTOR.  —  An  employer  is  not  re- 
spouaible  for  the  negligence  of  the  contractor  or  his  servants,  when  the 
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oontraeior  Is  given  entire  freedom  in  tbe  use  of  meam  to  Moompluli  fhm 
result;  bnt  when  the  employer  reserves  the  right  in  any  partionlnr  to 
direct  the  manner  of  the  perf  ormanoe  of  the  work,  or  undertakes  to  pro- 
Tide  any  of  the  instrumentalities,  he  owes  the  oontraotor  and  hit  wr- 
Tants  the  duty  of  care  in  respect  to  those  matters  over  which  ho  retains 
control,  and  those  duties  which  he  undertakes  to  perform.  Modiff  ▼. 
Miatouri  P.  Ry  Co.,  333. 

8se  Railroad  Oompakib. 

MEi^HAKIGS*  LIBN& 

L  MmamLgufn  Lmr  or  Wife's  Separatb  Estate  mrsn  Cmrnuor  Snvn 
BT  HusBARD  Alone.  —  The  separate  property  of  a  married  woman  may 
be  charged  with  a  mechanic's  lien  for  matenals  for  the  ereetion  of  a 
building  thereon,  although  the  contract  under  whioh  they  were  fnr- 
aishad  is  signed  by  her  husband  alone,  where  it  is  shown  that  she  ez- 
^min^  the  plans  for  the  building,  that  the  materials  were  fumiahed  by 
the  daimant  with  her  knowledge  and  oonsent,  that  they  were  reason- 
ably necessary  for  the  improvement  of  tbe  property,  and  were  used  for 
that  purpose,  and  that  she  was  frequently  upon  the  premises  during  the 
progress  of  the  work*  giving  directions  as  to  the  materials  and  as  to  the 
manner  of  ooostruotion.    Bodey  v,  TAodbatti,  626. 

t.  MsGBAHio's  Lnuf  ON  Wife's  Real  Estate  under  Contract  Made  n 
HER  Husband  with  her  Kkowledoe  and  Consent.  —  A  building  ne- 
cessary for  the  improvement  of  the  separate  estate  of  a  wife,  oreeted 
thereon  under  a  contract  made  by  her  husband  alone,  bnt  with  her 
knowledge  and  oonsent^  is  subject  to  a  mechanic's  lien  for  material 
reasonably  necessary  for  its  erection,  furnished  upon  the  order  of  the 
contractor,  and  used  in  the  construction.     Bevan  v.  Thacbirt^  629. 

S.  Claim  of  Meoranio's  Lien  for  Materials  for  Dwelling  dob  not 
Jusmr  Reootert  for  Materials  for  Stable. — Where  materials 
are  supplied  by  a  material-man  for  a  dwelling  and  a  stable  on  the  same 
lot  of  land,  a  daim  Tor  materials  fnrxiished  for  the  dwelling,  but  not  in- 
eluding  the  stable,  will  not  authorise  a  recovery  for  the  materials  for- 
nished  for  the  stable,  even  though  it  is  appurtenant  to  the  dwaUing, 
and  necessary  for  the  convenient  enjoyment  of  the  house  and  lok  And 
the  mere  mention  of  the  stable,  in  the  caption  of  the  bill  of  partieulara 
appended  to  the  claim,  is  not  a  su£Scient  inclusion  of  the  staUs  ia  the 
olaim.     Bewin  v.  THaekarcL,  529. 

4.  Evidence  Admissible  in  Action  on  Meohanio's  Lixn.  —  Where^  ia  adre 
/aciaa  8ur  mechanic's  lien,  brought  by  a  subcontractor,  it  appears  that 
the  original  contract^  though  signed  by  the  husband  alone^  was  assented 
to  by  the  wife,  and  that  the  materials  were  furnished  for  and  used  in  the 
improvement  of  her  separate  estate,  the  original  contract  and  the  claim- 
ant's books  of  original  entry  charging  the  husband  with  the  materials 
for  which  the  claim  is  made,  are  admissible  in  evidence.  But  ovidi 
that  the  defendant  paid  the  contract  price  in  full  to  tlic  criginsl 
tractor  is  not  admissible.    Bodey  t.  ThadBorOf  628. 

MERGER. 
See  Judgments,  8^  H 

MINERALS. 
See  Mines  and  Minino. 


Index.  997 

MINES  AND  MINING. 

1.  SuBVAd  Of  Land  and  Minerals  benicath  It  Oissitxrabu  nr  Titli. 
—  The  surface  of  land  and  the  minerala  beneath  it  may  be  dissevered  in 
title  and  become  separate  tenements.  The  mineral^  when  properly 
■OTered  from  the  snrface,  becomes  a  separate  corporeal  hereditauietit, 
and  its  ownership  is  attended  with  all  tho  attribntes  and  incidents  pecu- 
liar to  the  ownership  of  land.     LilUbridge  v.  LaeJtatoanna  etc  Co,,  644. 

SL  Titli  bt  Bxcxption  out  ot  Gbant  not  Essentially  Different  from 
TiTLB  BT  DiBios  Grant  ow  Samx  SUBJECT.  —  There  is  no  substantial 
dififerenoe  between  a  title  by  exception  out  of  a  grant  and  a  title  by 
direct  grant  of  the  same  subject.  A  grant  of  all  the  coal  underneath  a 
tract  of  land  is  an  absolute  conveyance  io  fee-simple  of  all  the  coal,  and 
no  greater  title  than  that  can  be  acquired  by  an  exception  to  the  same 
effect  in  a  grant  of  the  surface.     LilUbridge  v.  Lackawanna  etc  Co.t  544. 

li  jChambib  Cut  throvqh  Coal  in  Mine  Bblonos  to  Owner  ov  Coal.  — 
The  chamber  or  passage  formed  by  mining  coal  is  the  property  of  the 
owner  of  the  coal;  and  where  the  ownership  of  the  surface  of  the  laud 
has  been  seTered  from  the  ownership  of  the  coal,  the  owner  of  the  sur- 
face cannot  restrain  the  owner  of  the  coal  from  making  tnch  use  of  such 
chamber  as  he  may  see  fit|  so  long  as  such  use  does  not  injure  the 
former.  The  right  io  use  such  chamber  it  ezclnsiTcly  in  the  owner  of 
the  coal,  and  cannot  be  questioned  by  the  owner  of  the  anrface.  LilU- 
bridge V.  Lackawanna  etc  Cb.,  644. 

4.  Instrument  Creates  Fee-simple  Estate  in  Goal  binkate  Surface  on 
Land  when.  —  An  instrument  which  granti^  demises,  leases,  and  to 
mine-lets  io  a  party  all  the  merchantable  coal  nndsr  a  certain  tract  of 
land,  together  with  the  sole  and  ezdusiTe  right  to  mine  and  remove  the 
same,  to  have  and  to  hold  the  coal  until  the  exhaustion  thereof  under 
the  torms  of  the  indenture,  creates  in  him  an  estate  in  fee-simple  to  ths 
soaL    LilUbridge  v.  Lackawanna  etc  Ctn,  644. 

MISTAKE. 
See  Adverse  Possession,  3;  Insubanob»  Ik 

MORTGAOBS. 

1.  Tax  Tttlb  Acquired  bt  Mortgagee  in  possession  will  not  prerail  against 
the  mortgagor  or  his  devisee.    Bowge  v.  Dew,  783. 

SL  Tender  ot  Part  ot  Mortgage  Debt  hot  Available  unless  Kept 
€k>OD  WHEN.  — Where  a  mortgagee  covenants  to  release  a  portion  of 
the  mortgaged  premises  upon  payment  of  a  specified  part  of  the  snas 
secured  by  the  mortgage,  a  tender  of  the  amount  specified  is  not  avail- 
able in  a  suit  to  foreclose  the  mortgage,  unless  the  tender  is  kept  good 
and  the  money  paid  into  ooort.  Where  such  tender  is  made  for  th 
purpose  of  basing  upon  it  a  demand  for  aflSrmative  relief,  the  principle 
that  he  who  seeks  equity  must  do  equity  compels  the  mortgagor  to  keep 
the  tender  good,  before  it  will  allow  him  to  maintain  a  suit  to  destroy  the 
lien  of  the  mortgage  on  account  of  a  tender  and  refusaL  Werner  v.  Tuch^ 
443. 

&  Foreclosure  under  Power  —  Innocent  Purchaser. — Where  a  mort- 
gage containing  a  power  of  sale  has  been  in  fact  discharged,  it  is  the  du^ 
of  the  mortgagor  or  owner  of  the  equity  of  redemption,  as  between  him 
and  third  parties  having  no  notice  thereof^  to  procure  the  evidence  of 
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IIm  discharge  to  be  properly  pnt  upon  record.  A  failure  to  do  thii 
leaves  the  mortgagee  apparently  clothed  with  power  to  foreclose;  and 
upon  foredoeare  under  each  apparent  aathority,  an  innocent  pnrohi 
if  his  evidence  of  title  is  first  recorded,  will  be  protected.  As  betw4 
bim  and  the  mortgagor,  the  latter  is  bound  by  the  record.  Baugmam  v. 
Eada,  201. 

4k  FOBlCLOSfTRI  UNDSR  PoWER — HsiB  EsTOPPED  BT  NeOLXCT  OV  AnCXS- 

TOB.  —  Where  an  ancestor  neglects  for  eight  years  to  question  the  valid- 
ity of  a  foreclosure  sale  under  a  power  in  a  mortgage,  which  sale  appears 
by  the  record  to  be  valid,  his  heir  is  estopped  to  question  its  validity,  as 
against  an  innocent  purchaser  for  value,  after  the  death  of  the  ancestor. 
Bau8man  v.  Bads,  201. 

•li  FOBBCLOSURB  OV  MoRTOAGS,  Adtersb  Cladis  OV  TiTLS.  ^  One  who  is 
made  a  party  defendant  to  a  suit  to  foreclose  a  mortgage,  under  aa 
allegation  that  he  claims  some  interest  in  or  lien  upon  the  mortgaged 
premises,  may,  by  his  answer,  set  up  a  paramount  claim  to  such  prem- 
ises, and  such  claim  may  be  tried  and  determined  in  that  suit,  ^e 
imly  way  in  which  the  plaintiff  can  avoid  the  trial  of  the  claim  ts  by 
discontinuing  his  action  as  to  such  defendant.     Lego  v.  Medleg,  70ft. 

•<C  LnciT  lOB  Redemption  — Laohks.  —  A  suit  by  the  mortgagor  against  the 
mortgagee  in  possession,  to  redeem  and  for  an  accounting,  is  not  barred 
until  the  expiration  of  ten  years  from  the  time  of  taking  possesaion; 
and  nhtil  the  expiration  of  such  time,  no  question  of  laches,  delay,  or 
aoquiescence  oan  arise  against  the  mortgagor.  Waldrop  v.  Friedaum^ 
77fi. 

Bm   AOKBOWLIDOICEMTSI    CHATTEL   MOBTQAOES;    Oo-TBNANCT,    1;    BZBOV- 

fioBa^  6;  Fbavo^  2;  Homestead;  Vemdob  amd  Vendee;  la 

MUNICIPAL  CORPORATIONS. 

L  OBDiBAiroB.  —  Constitutional  provisions  relating  to  the  titlo  of  laws 
passed  by  the  legislature  do  not  apply  to  eity  ordinances.  Ptopk  v. 
WoQwgr,  141. 

t.  Municipal  Corporation's  Power  to  Enact  Quabantinb  Obdinances. 
~^  A  municipal  corporation  has  no  power  to  establish  and  enforce  quaran* 
tine  regalations,  when  such  power  is  not  expressly  nor  impliedly  granted, 
nor  incident  to  any  power  granted  in  its  charter,  or  essential  to  the 
declared  objects  and  purposes  of  the  corporation.  Henoe  it  is  not  liable 
for  compensation  to  an  officer  employed  by  it  to  enforce  each  regulations. 
New  Decatur  v.  Berry^  827. 

lL  Municipal  Ordinance  Prohibttino  Sale  ov  Sboond-hand  Clothing 
Void  whkn.  —  An  ordinance  of  a  town  declaring  it  unlawful  for  any 
person  to  bring  into,  or  to  offer  for  sale  therein,  second-hand  dothing, 
without  having  first  prodaced  satisfactory  proof  to  the  mayor  that  such 
clothing  did  not  come  from  a  district  or  locality  in  which  contagion  or 
infection  was  prevailing  or  had  prevailed,  is,  in  the  abseneo  of  any  epi- 
demic or  of  other  circumstances  apparently  rendering  it  necessary  for 
the  preservation  of  the  public  health,  clearly  an  unreasonable  and  un- 
just interference  with  a  recognised  and  legitimate  business  pursuit,  in 
restraint  of  trade,  and  therefore  void.     Town  of  Kosciusko  v.  Shndferg, 

281. 

4.  Ordinance  Reoulatino  Weight  ,ov  Bread  LoATas.  —  An  ordinance 

providing  that  all  bread  of  every  description  manufactured  by  the 

bakers  of  the  city  shall  be  made  into  loaves  of  one»  two^  and  four 
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pottadi^  and  no  otiicr  AToirdnpoii  weighty  *nd  that  no  t>aker  shall  make 
fir  aalab  fir  ahall  aeU^  or  ezpoao  for  wle*  any  broad  that  shall  bo  do- 
Mont  in  woightfe  Imt  not  attompting  to  fix  tho  prioo  of  broad.  Ii  valid, 
and  witbin  tho  praviaions  of  a  ohartor  ompowering  tho  oommon  conacil 
to  '*dlrool  and  regnlato  tho  weight  and  qaantity  of  broad*  tho  ciio  of 
tho  kaf;  and  tho  iospooting  thoreof."    People  ▼.  Woffner,  Ul. 

C  OBDOiAiKa  —  Rbabohablbviss  —  RxsTRAisT  ov  Tradb  —  DnPGBDcnrA- 
liov.  —  A  manicipal  ordinanco  requiring  a  hawkor  or  poddlor  who 
travols  on  foot  to  pay  a  licenae  of  ten  doUara  for  tho  first  day  and  fire 
dollars  for  oaoh  subaeqaent  day,  and  if  traveling  with  one  horao,  twonty 
dollars  and  fifteen  dollars,  and  if  traveling  with  two  or  more  horses, 
twen^y-fivo  dollars  and  fifteen  dollars,  for  the  first  and  all  mboeqnent 
diy%  Is  invalid,  as  anroaoonablo  and  in  restraint  of  trado^  and  at  dia- 
flviniinating  between  reaidonts  and  non-roaidonts  of  tho  oitf*  Srookt  r, 
Jfai^flpom  187. 

C  GSmr  Obddiaiios  Piu>hibiti»o  OAmrmiHa  wrmauT  Lmnm  Yaud  Bz- 
tmaam  or  Pouob  Puwbb.  —  A  dty  ordinanos^  oaaotsd  by  l^gidatiTo  an* 
thorityy  forbidding  any  person  to  ongago  la  tho  bnsinoM  of  oanvaasing  or 
■olioiting  within  tho  eity  lor  ordoco  for  good%  book%  painttngi^  wares, 
m  morohandiso  of  any  kindy  withoat  fimi  obtaiaiog  a  Uooaao  firom  tho 
aatyor,  apon  payment  of  oortala  fsoa  tlMrafor»  aad  faqposi^g  a  poaalty 
lor  its  Tiolation,  is  a  valid  azsroiio  of  Iho  poUoo  power  of  tho  state. 
Aad  if  saoh  ordinance  is  oqaal  aad  aaifona  la  its  oporatioa»  aad  doea 
aoi  disoriminato  between  oitinas  of  tho  difhroat  statoi^  it  ia  not  ia  Tio- 
latioa  of  thointerstato oommsrooclaasoof  thafodaral  oonatitation,  Cl^ 
^TUum/UU  V.  Brennan,  080. 

8oo  TaLao&APH  OoxPAini^  L 

KBaUGENOB. 

!•  AonoNABLV  KaouoitfOB  OoHsma  in  tho  brsaoh  or  non  porforiaaass  of 
some  dnty  whioh  the  party  charged  with  tho  negligent  act  or  omission 
owed  to  the  one  snfiering  loss  or  damage  thereby.  JZocUy.v.  MJwmH 
P.  STp  Co.,  833. 

%  KEQLionroi,  CoyouKiunfT,  ov  Tblbphoiti  amd  Eliotbio  Railway  Com* 
rAwr.  —  While  it  is  primarily  the  dnty  of  a  telephone  company  to  see 
that  ita  wirea  are  in  a  reasonably  safe  and  sonnd  condition,  and  protooted 
against  the  contingency  of  falling,  it  is  also  the  dnty  of  an  elootric  com- 
pany using  a  trolley-wire  to  protect  it  from  the  same  contingencies;  and 
if,  through  the  negligence  of  the  telephone  company,  one  of  its  wires 
falls  across  the  trolley-wire  of  an  electric  company,  and  because  of  tho 
latter  being  unguarded,  tho  telephone  wire  conducts  a  onrrent  of  oleotri* 
city  from  it,  whereby  a  horse  coming  in  contact  with  tho  wire  is  killed, 
both  companies  are  answerable  to  tho  owner  of  tho  animal,  booanse  tho 
negligence  of  both  ooaoartod  in  inflicting  tho  injury.  Jifscii^c  JTy  Cb^  ▼. 
abeftoiH614. 

%  LuBiUTT  wof/L  RnoMim  Ivjuet.  ^  One  gailty  of  aofl^igsBM  ii  liablo 
lor  whatever  oonseqaoaosi  result  therefrom  without  tho  iatanrontioa 
of  iomo  indopondent  agency  disconnootod  from  tho  primary  faalt,  and 
■elf-operatings  and  thii  although  ia  advance  tho  aotaal  vssalt  of  tha 
primary  nogligonoo  may  have  seomad  improbabla.  Qa^iy  ▼•  Mbwrn^ 
sIB.  Oiaaf  Cou,  004. 

i,  BvTOBiraa  to  Proy&  —  In  an  aotion  to  vseovor  fsr  psraonal  fa^nf  ra- 
oaivod  in  a  railroad  accident,  alleged  to  havo  bosa  oaaood  hf  tha 
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eonditioii  of  t  trestle  and  by  the  overloAding  of  an  old  and  rotten 
with  gnano,  a  witness  who  has  handled  snoh  fertiliser  for  seTeral  yeanb 
and  has  testified  to  the  weight  of  saoks^  filled  with  it^  may  also  testify 
to  the  dimensions  of  snch  sacks,  as  bearing  on  the  qaestion  of  negUi^ 
gence  in  overloading  the  car.  Kan»a$  CUy  He  B,  B,  Oa,  ^,  Smiik,  753L 
li  BuBDiH  ov  Pboov.  —  A  party  suing  to  reoorer  for  an  injnry  caused  by 
the  negligenoe  of  another  baa  the  burden  of  proof  to  show  the  iiegli> 
fence,  and  that  it  was  the  proximate  cause  of  the  injury.  Bimdnffkam 
efe.  JTy  a».  V.  Hale,  748. 

C  NlOLIOBMOB  18  NOT  PBBSaMXD  FROM  TBI  DjBRmUOTIOir  Of  GOODO  BT  Fu 

wbile  in  the  hands  of  a  bailee  for  hire,  and  if  the  bailor  seeks  to  recover 
of  the  bailee  on  account  of  the  latter*s  negligence^  be  must  allege  and 
prove  it    Laneatter  MUU  t.  MtrthaMele.  Oo.^  586L 

9*  Prssumptioh  or— AodDiHT.  —  Mere  proof  of  injury  does  not  iniBe  a 
presumption  of  negligence  against  the  accused  sufficient  to  impose  om, 
him  the  burden  to  prove  due  care  on  bis  part  In  order  to  recover, 
plaintiff  must  show  an  accident  from  which  the  injury  resulted,  or  cir- 
cumstances of  such  character  ae  impute  negIig«Qoe.  Bkrmimfjftam  «(& 
irir  Co.  V.  Eale^  748. 

t,  Niauoxiroi  n  kot  Prmvmid  ibom  Faot  ta  Aoomm.  —There  must 
have  existed,  before  ite  oocurrence^  some  suggestion  of  danger,  in  order 
to  create  liabflity  for  negligence.  WeHwwttkif  ▼•  Fori  Wa^ne  efc  iTy 
Ob.,  120. 

H  Nbouoxnoi  Pbbsumsd  ibom  AooiDiwT.  —  Proof  of  Suddch  Startiho 
or  HoR8S-0AS  while  a  passenger  is  in  the  act  of  alighting,  alleged  to  be 
the  canae  of  injury,  establishes  a  prima  fade  case  of  negligenos^  and  the 
burden  to  disprove  it  is  then  cast  on  the  horse-car  company.  Bkmmff* 
ham  ele.  JTy  On.  ▼.  Hale,  748. 

lOl  Wmor  A  QuBBTiOH  for  Jury.  —  When  the  complaint  fai  aa  notion  ie 
founded  on  negligence,  and  the  evidence  tends  to  sustain  the  allega- 
tiona»  the  question  of  the  negligence  of  defendant  and  of  the  contribu- 
tory negligence  of  plaintiff  is  properly  left  to  the  jury.  Kmum  CUf  efe. 
A  A  Ox  T.  8mUk,  7SS. 

11.  QOTBRTOH  OV  DwwmsnAV^B  NiOLIGBirCB  FOR  JCTRT  TO  DXTRRMIRR  WHXR. 

—  Where  a  child  four  years  old  is  run  over  and  injured  on  a  publio  street 
by  a  heavy  team  and  wagon  moving  down  grade  at  a  rapid  gai^  the 
driver  thereof  being  asleep  at  the  time,  it  is  a  question  for  the  jury  to 
detormine  whether  the  driver's  negligence  caused  the  injury.  8mnumer9 
Bergner  etc  Co.,  '518. 

IS.  OoMTRiBUTORT  NsGLiOBifOR— Whbn  QuisnoN  FOR  JuRT.  — In  a  oass 
invohrtng  contributory  negligence,  if  upon  all  the  facto  and  circum- 
stencea  fair  and  sensible  men  may  differ  in  their  oonclusiona,  the  que^ 
tion  should  be  left  to  the  jury,  even  though  there  is  no  dispute  as  to  the 
faets.     Boddp  v.  Miuouri  P,  i?*y  Co.,  838. 

18»  CoNTRiBUTORT  NxGLiosNOR  ^  Whxv  QaxsnoH  FOR  JuRT. — lu  a  case 
involving  a  question  of  contributory  negligence^  where  two  reasonable 
and  different  views  may  be  taken,  and  men  of  equal  candor  may  diilsr 
as  to  the  liability,  the  question  should  be  submitted  to  the  jury.  itlMai 
T.  BlodgtU  H/c.  L,  Co.,  102. 

14,  CoRTRiBUTORT  Nboligbnob,  whbn  Qvrstion  FOR  JuRT.  —  In  a  ease  in* 
Folving  the  qaestion  of  contributory  negligence,  upon  which  the  evi» 
deuce  is  conflicting,  it  should  be  left  to  the  jury  to  dbteroune.  Jfocn  ▼. 
Koriftern  P.  B,  B.  Co.,  193. 
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IflL  OmmtiBUTOBT  Kegligxivcb,  when  a  QuKsnoK  fob  thb  Court.  ^  When 
no  other  inferenea  than  that  of  negligence  can  he  fairly  and  reasonably 
drawn  from  the  eridenoe,  it  ahould  be  deolarad  by  the  eonrt  aa  a  matter 
of  law.     Corcoran  v.  8L  Lcms  etc  B^y  Cb.,  894. 

16.  OoNTBiBUTOBT  Kbguoxncb,  whbn  PsjEOLtrDis  RBDRiaii  —  Kotwith- 
■tanding  the  negligenoe  of  the  defendant^  if  the  plaintiff  was  also  negli- 
gentfe  which  the  defendant  did  not  know,  or  was  not  required  to  know» 
at  the  time,  and  the  negligence  of  both  ooncnrred  and  oo-operated  in 
producing  the  damage,  then  the  proximate  cause  of  the  injury  will  be 
attributed  to  the  plainti£^  and  there  can  be  no  recovery.  Corcoran  t. 
8t  Louis  etc  Itf  Co.,  394. 

17.  Child  Four  Yxabs  Old  gahitot  bb  Hbld  BBsroimBLB  bob  Cohtbibu* 
TORT  Nboliobnob.    Summers  ▼.  Bergner  etc  Co.,  518. 

18.  Kbolioencs  OB  Rashubss  ov  Chjlu  oavnot  bb  Assumed  whbv.— > 
Where  a  child  four  years  old  is  run  over  by  a  team  and  wagon  on  a  pub- 
lic street,  in  the  absence  of  anything  to  indicate  that  she  ran  hastily  or 
impulsively  under  the  horses  or  the  wagon,  it  cannot  be  presumed  that 
she  did  so;  nor  can  it  be  assumed  that  she  was  a  trespasser,  or  that  her 
actions  were  negligent  or  rash,  merely  because  her  evidence  fails  to  ez» 
plain  how  she  became  involved  in  the  peril  in  which  she  was  discovered. 
In  the  absence  of  testimony  on  the  point,  the  reasonable  inference  is» 
that  she  was  run  over  while  crossing  or  playing  in  the  street.  Summero 
T.  Bergner  etc  Co.,  518. 

19.  Statute  Givtko  Cause  ot  Action  —  Extraterrttorial  Effect — 
Parties. —  Where  a  statute  of  one  state  gives  a  cause  of  action  to  the 
*' personal  representative**  of  a  person  killed  by  a  wrongful  act,  the 
widow  of  one  so  killed  in  that  state  cannot  maintain  an  action  in  her 
private  capacity  under  such  statute  in  another  state,  although  under  the 
laws  of  the  latter  she  could  have  maintained  an  action  if  the  accident 
had  happened  there,  and  although  no  administrator  oould  be  appointed 
in  the  state  where  the  deceased  was  killed,  because  he  left  no  estate 
there.    Oaiee  v.  Union  etc  R'y  Co.,  348. 

flee  Bailmbbt,  1|  Carriers;   Contractb,  4,  5;   Mastbb  amp  Sbbtabt^ 

Railroad  Companies. 

NBGOTIABLB  INSTRUMENTS. 
flee  Bills  abd  Notes;  Bills  of  Ladwcu 

NOnCE. 

flee  AoBKCT,  2|  Attorney  and  Client;  Chattel  Mortoaob,  I;  Con* 
TRAOis,  8;  Corporations,  40;  Co-ten anct,  6;  Lis  Pendens;  Vbndob 

AHD  YeHDBB,   10,    11. 

NUISANCBS. 

FvBLio  NmsANCB.  —Before  a  Private  Person  can  Sustain  an  AcnoN 
oir  Account  ot  a  Public  Nuisance,  he  must  show  that  the  damage 
mffered  by  him  differs  from  that  suffered  by  the  public,  hi  kind  as  well 
as  in  degree.  Therefore  he  cannot  maintain  an  action  for  obstructing 
a  pablio  street,  when  his  only  special  damage  is,  that  in  driving  to  and 
from  his  garden  he  is  compelled  to  take  a  more  inoonvenient  and  eir« 
enitoos  route.    ZetUl  v.  West  Bend,  715. 

See  Injunction^  1. 
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eoDditioQ  of  A  trestle  and  by  the  overioading  of  aa  old  and  rotteo  en 
with  gaano,  a  witneas  who  baa  handled  anch  fertiliser  for  several  yeara» 
•ad  haa  testified  to  the  weight  of  sacks,  filled  with  it^  may  also  testify 
to  the  dimensions  of  snch  sacks,  aa  bearing  on  the  question  of  n^;li- 
gence  in  overloading  the  car.  Kamat  CUif  etc  B.  B»  Qk  v.  Smitkt  753L 
li  BuftDiH  ov  Pbooe.  —  A  party  sning  to  recover  for  an  injury  cansed  by 
the  negligence  of  another  has  the  bnrden  of  proof  to  show  the  negli- 
fence,  and  that  it  waa  the  proziniate  canae  of  the  injury.  Birmitiffkam 
efe.  JTy  a».  V.  Hale,  748. 

i.  NlOLIOBMOB  18  NOT  PbISSUMSD  FROM  THE  DjBRmnOTIOV  OV  Gk>ODO  BT  FlKB 

while  in  the  bands  of  a  bailee  for  hire,  and  if  the  bailor  aeeks  to  recover 
of  the  bailee  on  acconnt  of  the  tatter's  negligenoe^  be  moat  allege  and 
prove  it    Laneatier  MUU  t.  MerehaaU^  He.  Od.»  586L 

9*  PRSSUMPTIOH  or—  AodDiHT.  —  Mere  proof  of  injitry  doea  not  eaise  a 
presamption  of  negligence  against  the  aconsed  snfilcient  to  impose  cb 
him  the  bnrden  to  prove  dne  care  on  bis  part  In  order  to  reoorer, 
plaintiff  mnst  show  an  accident  from  which  the  injury  resulted,  or  eir- 
oumstancea  of  such  character  at  impute  negligence.  Bkrmimgham  He 
irir  Co.  ▼.  Bak,  748. 

ti  NioLiaxiroi  n  kot  Prmvmid  vbom  Fact  ov  Aoomxirr.  —There  must 
haTC  existed,  before  its  oocurrenoe^  some  suggestion  of  danger,  in  order 
to  create  liabflity  for  negligenca.  WeHwwttkif  t.  Fori  Wa^ne  efe.  ITy 
Co.,  120. 

i.  Kbouobnoi  Prisumsd  vbom  AodDBNT.  —  Pboov  ov  SuDDBir  Starivo 
ov  H0B8S-0AB  while  a  passenger  is  in  the  act  of  alighting,  alle^ced  to  be 
the  canae  of  injury,  establishes  a  jnima  /ade  case  of  negligence^  and  the 
bnrden  to  disprove  it  is  then  cast  on  the  horse-car  company.  Bkmmff* 
ham  He.ffpOo.T.  Hale,  748. 

Kl  Whsit  a  Qinmoir  von  Jubt.  —  When  the  complaint  in  aa  action  it 
founded  on  negligence,  and  the  evidence  tends  to  sustain  tho  allega- 
tionsb  the  qneation  of  the  negligence  of  defendant  and  of  tho  oontriba* 
tory  negligence  of  plaintiff  »  properly  left  to  the  jury.  Ktmrnn  CUf  efe. 
A  A  Ox  V.  8mUk,  7SS. 

11.  QovRTov  OV  Din»i>AirT^  Nvouobncb  vor  Jctrt  to  Dxtrrmirr  whbii. 
—  Where  a  child  four  yeara  old  is  run  over  and  injured  on  a  publio  atreet 
by  a  heavy  team  and  wagon  moving  down  grade  at  a  rapid  gai^  the 
driver  thereof  being  asleep  at  the  time,  it  is  a  question  foir  the  jury  to 
determine  whether  the  driver's  negligence  cansed  the  injury.  Bmnumen 
Borgner  etc  Co.,  '518. 

It.  Ck>NTRiBUT0RT  NsGLiaBNOR  —  Whew  QuisnoK  VOR  JoRT. — In  a  oass 
invohring  contributory  negligence,  if  upon  all  the  facts  and  circum- 
stances fair  and  sensible  men  may  differ  in  their  conclusiona,  the  que^ 
tion  should  be  left  to  the  jury,  even  though  there  is  no  dispute  as  to  the 
faets.    Boddf  v.  MiuouH  P.  B"y  Co.,  838. 

18»  Contributory  Nsglioenor  —  When  QaRsnov  vor  Jury. — In  a  ease 
involving  a  question  of  contributory  negligence,  where  two  reasonable 
and  different  views  may  be  taken,  and  men  of  equal  candor  may  diilsr 
as  to  the  liability,  the  question  ahonld  be  submitted  to  the  jury.  Bom$ 
T.  BhdgeU  He,  L.  Co,,  102. 

14.  COHTRIBDTORT  NSOLIGENOE,  WHEN  QUESTION  VOR  JURY.  — In  a  ease  IR* 

▼clving  the  question  of  contributory  negligence,  upon  which  the  efi» 
dence  is  conflicting,  it  should  be  left  to  the  jury  to  dbterouao.  Moom  t. 
Noriftern  P.  B,  B.  Co.,  193. 
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IflL  OmmtiBUTOBT  Ksoligxivcb,  wbeh  a  QuKsnov  fob  thb  Coubt.^  When 
no  other  inferenea  than  that  of  negligence  can  he  fairly  and  reaaonahly 
drawn  from  the  eridenoe,  it  ahonld  be  declared  by  the  conrt  aa  a  matter 
of  law.    Coreoran  v.  8L  Lwm  eie,  B^y  Co,f  89i. 

16.  OoNTBiBUTOBT  Kbguoxncb,  whxn  Psjeglitdis  RuDBBBfc — Notwith- 
standing the  negligence  of  the  defendant^  if  the  plaintiff  waa  alao  negli- 
gentfe  which  the  defendant  did  not  know,  or  waa  not  required  to  know» 
at  the  time,  and  the  negligence  of  both  concurred  and  co-operated  in 
producing  the  damage,  then  the  proximate  cause  of  the  injury  will  be 
attributed  to  the  plainti£^  and  there  can  be  no  recovery.  CorcoroM  v. 
8t  Louis  etc  B^y  Co.,  3M. 

17.  Child  Foub  Yxabs  Old  gahbot  bb  Hbld  BBsroimBLB  lOB  Oobtbibv* 
TORT  Neoliobnob.    Summen  ▼.  Bergner  tie.  Co,,  5 IS. 

18.  Kbolioencb  OB  Rabhbbss  ov  Chjlu  oavnot  bb  Assumbd  whbv.— 
Where  a  child  four  years  old  is  run  over  by  a  team  and  wagon  on  a  pub- 
lic street^  in  the  absence  of  anything  to  indicate  that  ahe  ran  hastily  or 
impulsively  under  the  horses  or  the  wagon,  it  cannot  be  presumed  that 
she  did  so;  nor  can  it  be  assumed  that  she  waa  a  trespasser,  or  that  her 
actions  were  negligent  oe  rash,  merely  because  her  evidence  fails  to  ez» 
plain  how  she  became  involved  in  the  peril  in  which  she  was  discovered* 
In  the  absQUce  of  testimony  on  the  point,  the  reasonable  inference  is» 
that  she  was  run  over  while  crossing  or  playing  in  the  street.  Summen 
T.  Bergner  etc  Co.,  518. 

19.  Statdtb  Givtko  Causb  ov  Action  —  Extratbrrttorial  Effect — 
Parties. —  Where  a  statute  of  one  state  gives  a  cause  of  action  to  the 
*' personal  representative**  of  a  person  killed  by  a  wrongful  act,  the 
widow  of  one  so  killed  in  that  state  cannot  maintain  an  action  in  her 
private  capacity  under  such  statute  in  another  state,  although  under  the 
laws  of  the  latter  she  could  have  maintained  an  action  if  the  accident 
had  happened  there,  and  although  no  administrator  could  be  appointed 
hi  the  atate  where  the  deceased  waa  killed,  because  he  left  no  estate 
there.    Oatee  v.  I7fiion  etc  R'y  Co.,  348. 

flee  Bailmbbt,  1|  Oarriebs;   CoNTRAcrB,  4,  6;   Mabtbb  amp  Sbetabt^ 

Railroad  Compakibs. 

NBGOTIABLB  INSTBUMENT& 
flee  BnxB  abd  Notes;  Bills  of  LAonra. 

NOnCE. 

flee  AoBKCT,  2|  Attormbt  and  Client;  Chattel  Mortoagb,  It  Con* 
TBAOis,  8;  Corporations,  40;  Co-tenanct,  6;  Lis  Pendens;  Vbndob 

AMD  YbNDBB^   10,   11. 

NUISANCES. 

Pubuo  Nuisancb.  —  Before  a  Private  Person  can  Sustain  an  AcnoM 
oir  Aooount  of  a  Public  Nuisance,  he  must  show  that  the  damage 
mflered  by  him  differs  from  that  saffered  by  the  public,  hi  kind  as  well 
as  in  degree.  Therefore  he  cannot  maintain  an  action  for  obstructing 
a  public  street,  when  his  only  special  damage  is,  that  in  driving  to  and 
from  his  garden  he  is  compelled  to  take  a  more  inconvenient  and  eir* 
eoitoos  route.    ZeUel  v.  Wesi  Bend,  71fi. 

iSee  Injun cnoN%  1. 
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OBSTRUCTINO  HIGHWAYai 
8m  Noisavgbb. 

OFFIOB  Ain)  OFFICERS. 

L  Onumm  tm  Factor  Wbo  m  vor.  —  A  mera  intrnte iatoaa  eflloe^  ao^ 
faig  withoal  oolor  of  right»  and  without  reoognitioD  by  th«  public^ 
cumot  be  regarded  as  an  officer  de  /ado.  Wbere,  tfaereforep  a  pMon 
•leetod  jaetioe  of  the  peace  for  a  term  beginning  January  6tli»^wfao  qnali- 
tm  and  receiTce  from  hia  predecessor  the  docket  on  the  let  of  January, 
—both  belieying  the  term  to  begin  on  that  day,  —  issnea  a  writ  of  re- 
plevin OB  January  4th,  the  writ  is  Toid,  and  its  issnanoe  Is  not  the  aet  of 
a  d^/ado  offioer.    DiAnqf  ▼.  ffudmm^  278. 

ft  A  WoMAV  MAT  Bi  AnoiiTTED  1>EPi7Tr  OmmTr  GLnoL — WhaBaaiois- 
Isrial  officer  is  anthoruwd  to  appoint  a  deputy  alerk,  he  may,  nnlaai  re- 
atrieted  by  statatey  appoint  whom  he  pleases^  withoal  legard  to  age, 
aa^  aolor«  or  laoa.     WUmm  t.  Newkm,  173L 

Sea  AoKNOWUDDQmxTii 

OPINION  EVIDRNCB. 
See  WimnBH^  4^  ft. 

ORDINANCES. 
See  McTKnaPAL  Cobpobatiok& 

OUTSTANDING  TITLE. 
See  Adtbbsb  PosaassiON,  2. 

OVERr-DRAFTS. 
See  Banxb  abd  Banking,  4,  6L 

PARENT  AND  CHILD. 
See  Railroad  CoMVAima,  6-7« 

PAROL  EVIDENCE. 
8aa  OnraBAnfl^  2;  Dssn^  2;  8;  Evidebc^  S-ft^  11|  Uavsr,  7. 

PARTIES. 

L  SrATtm  Oimio  CAun  or  Action.  —  Where  a  atatate  givea  a  aanaa  of 
aotioD  and  designates  the  persons  who  may  sne,  and  tba  ttoM  withia 
which  their  action  must  be  brought,  none  but  the  parties  so  designated 
aan  sae,  and  their  action  must  be  brought  within  the  time  preeeribed 
by  the  statute.    Oatea  t.  Unhn  P.  Ity  0».»  348. 

2.  yKVDoa  AVD  VsNDKV— Action  against  Oramtob  An>  ma  Obavtbo. 
—  A  grantor  by  warranty  deed  sued,  together  with  hia  gninteea^  to  set 
aside  the  title  assumed  to  be  conveyed  may  defend  in  hia  own  name  for 
his  grantees,  properly  senred,  but  not  answering;  so  as  to  pferant  jadf^ 
asant  against  them  by  default.  BoMVtam  ▼.  Bad§t  201. 
Sea  CosTBACTB,  4;  GoiiPORATioNs;  NaouoaKGi^  12|  PAKimoi^  % 

PARTITION. 

1.  Oo-TSNANCT'  —  Egtrmr  Jurisdicfion.  —  Jurisdiction  to  partttion  laada 
among  co-tenanta  ia  an  independent  head  of  equity  Jurisdictioiiy  and 
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when  the  statato  {■  merely  deoUratoiy  of  saeh  jarisdietioD,  it  will 
bo  exereised  by  a  ooart  of  equity  on  it*  own  established  piiDciples,  and 
with  the  use  of  its  own  better  and  more  flexible  modes  of  prooednre^ 
vnembarrassed  by  the  procmstean  rules  which  cramp  the  statutory 
Jniiediction  of  courts  of  law.     Donnor  v.  Quartermas,  778. 

S.  Oo-TBHAKCT  —  AooouKTiNO  ^  Partib.  —  When,  after  the  filing  of  a  bill 
for  partition,  and  for  an  accounting  for  rents  and  profits,  between  ten- 
ants in  common,  one  of  them  dies,  no  account  can  be  had  against  his 
ootatOy  unleas  his  personal  representative  is  made  a  party;  but  the  claim 
for  an  accounting  may  be  abandoned,  and  partition  had,  without  mak- 
ing his  executor  or  administrator  a  party.     Donnor  ▼.  Quartermcu,  778. 

JL  Oo-TBNiiyOT.  — Two  tenants  in  common  may  unite  in  a  bill  for  partition 
against  a  third  oo-tenant,  and  may  jointly  elect  to  consider  their  sev* 
oral  moieties  as  one  moiety,  and  to  have  it  set  apart  to  them  as  one  un* 
dividod  fractional  share  of  the  whole.     Donnor  ▼.  QuariermaM,  778. 

4.  Co-TBiTANOT  <- Right  to  Pabtitiok.— Every  co-tenant  is  entitled  to 
demand  partition,  though  it  may  be  inconvenient,  injurious,  or  even 
ruinons  to  one  or  more  of  the  parties  in  interest.  Donnor  ▼.  Quarter^ 
moM,  778. 

&  OcMmrANor— iMpBOTBifKim. — Equity  will,  if  possible,  when  making 
partition  among  co-tenants,  give  the  benefit  of  any  improvements  made 
on  the  premises  to  him  who  has  erected  or  made  them,  and  this  is  done 
by  assigning  to  such  part  owner  the  portion  of  the  estate  on  which  such 
hoaprovements  are  placed.    Donnor  v.  QuartermoM,  77lw 

See  Cg-tbnakct. 
PARTNERSHIP. 

1«   AflBIOMMElfT  BT  QnB  PaRTNKB  OV  HIS  PBOPniTT  VNt   TBI  BSHinT  Of 

Orxditobs  D0I8  HOT  OoNTiT  Pbopsrtt  or  THB  Partnebship,  uor  any 
right  to  the  possession  thereof.     Van  Kleeck  v.  Bammell,  183. 

±,  (hi  TBB  Drath  OV  Qnr  Pabthir,  title  to  the  partnership  assets  vests  in 
tho  snrviTer,  who^  in  all  matters  eonneeted  with  the  partnership,  be* 
somas  ths  perty  to  sue  and  to  be  sued.     Van  KUeck  t.  HammeU,  183. 

H  Omb  Who  n  a  Mbmbrb  ov  a  Partnsbshif,  or  Who  has  PRRMirrBD 
HmsRUP  TO  BR  Held  out  as  Such,  cannot  Esoapr  LiABiLnr  by  show* 
ing  that  he  consented  that  the  property  of  the  partnership  might  be 
assigned  as  ths  individual  property  of  his  partner.  Van  Kleeek  v.  Ham' 
mOi,  188. 

4.  1m  Parties  Represent  Themselves  as  Partners,  persons  who  deal 
with  them  as  such  are  entitled  to  have  the  property  used  in  the  business 
applied  to  the  payment  of  their  debts,  in  preference  to  the  individual 
debts  of  those  representing  themselves  as  partners.  Vcm  Kleeck  v. 
Hwnmeil,  183. 

ft.  PAR9NEB  oankot  Esoapr  PARTNERSHIP  LiABiUTT  by  showing  that  he 
was  induced  to  enter  the  partnership  by  false  statements  of  his  copart- 
ner.    Van  Kleeek  v.  Hammell,  183. 

Iw  Rrpbesentativrs  op  a  Deceased  Partner  have  no  right  to  interfere 
with  the  partnership  property  or  businefiTVO  long  as  the  surviving  part- 
ner is  proceeding  in  good  faith  to  wind  up  its  affairs.  Van  Kleeck  v. 
Hammell,  18a 

7.  AooouNTiNO  lOR  PARTNERSHIP  PROPTrs  ACQUIRED  BT  Fraud.  —  A  mem- 
ber of  a  firm  established  for  the  conduct  of  a  lawful  business  is  not 
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iBtllltd  to  witlitew  profits  aoqntred  by  Urn  in  paftegraMp 
tfooi^  OB  tho  groaad  that  he  acquired  thorn  by  ehoating  eiufeonMn  of 
the  fimit  when  tho  member  ealling  on  him  for  an  ■oiMWintiHH,  ii 
9i  all  fraud.    PemnimgUm  ▼.  Todd,  419. 

800  ABixnoEirr,  2;  CoKFoainoKa^  1^  Juoombr%  IQl 

PATENTS. 
8oe  GKAvni  Prauo  Laank 

payment: 

Paw  Voffi  Takmm  v  JLeooaxom  por  Onimn  Otm  mtm  Fai 

no  lurondor  by  an  indoraoo  to  aa  indotaer  of  a  gomuno  noto  in  ok* 
ahango  for  a  nolo  forgod  by  aiioh  indorBor  does  nol  amooat  to  a  paynost 
of  tho  goaaiiio  aota^  nor  oztingaish  tho  iadonoo'a  right  to  rooorer  agatnot 
tho  maker  thoroof.     Wul  Philadeij^tia  NaL  Bamk  w.  FieU  602. 

floo  BanBi  An  BAVxuro^  8;  Bills  and  Noto^  26;  OosvoftATUui^  10|  Dv- 

RUS,  2;  BBTOPFKife  4» 

PERSONAL  EZAMINAXION. 
See  Triai^  ^  7. 

PERSONAL  PROPERTY. 
8so  XzaoDTOU  amr  ADMXNianAxoM^  4. 

PHOTOGRAPH& 
800  Bni>iiici»  1,  2. 

PHYSIOIANS  AND  SUROBONE 

BfumuB  m  Pbtseour  ov  SrATaiisim  bt  PATcnr.  —  In  aa  aotioa  to  io> 
soiror  for  persooal  ininry^  statements  made  by  plaintiff  to  his  physifliaB» 
when  first  soon  by  him»  as  to  his  symptoms^  tho  looality  aad  oharaotsr 
of  tlM  pain  of  whioh  ho  was  eomplaining;  as  baring  boon  pradvood  by  an 
fa^nry,  withont  roforenoo  to  its  canso  or  manner  of  ooonnonoi^  aia  ad- 
■^■■^Ki^     Bkmimakam  ale.  B^n  Cbi  t.  Bakm  748L 

PLEADING. 

L  UimiB  A  PftATia  foa  Osneral  Rsubf,  oomplainaat  is  saliilod  to  sash 
other  and  additional  relief  from  that  spoeially  prayed  for  as  tho  allsfi 
tioos  of  his  bill  will  support,  if  estabiiihod  by  oompotoat  oiidiiaosb 
Lamoader  Mitt$  ▼.  MerekanU*  tie.  Co..  68%. 

2.  AxaNDMaNT  or  Oomtlaiiit.  —  A  oompUdnt  cannot  bo  amsaded  by  aid* 
ing  the  oommon  oonnta,  when  it  appears  affirmatifoly  that  tlioy  pvaasai 
a  now  and  separate  oanss  of  action  from  that  statsd  hi  tho  origiaal  ooaii 
plaint    SempU  v.  Olnn,  8I9L 

%  DaMvaaia  fo  a  Past  ov  a  Cooar  will  not  bo  satsrtainod  nalsss  flio 
imporf oot  part  is  so  auiterial  as  that^  being  oiimiastod,  it  Isatos  tho 
ooant  withont  a  ralid  saai^of  aotioa.    Lomtritk  #flL  A  Jt  Ok  ▼•  JSTai^ 

aesL 

4  Oaif laAL  DxviAL  la  Aaswia  Sixflt  Pim  la  laaom 
pLAiNTirv  18  BouMD  TO  Protb.  —  In  sa  aotioa  oa  a 
denial  in  tho  answer  pntt  in  issue  all  matters  whioh  the  plaintiff  is 
boaad  to  prove  to  make  out  his  oanss  of  aetion»  aad  aothiag  morOi    If 


n 
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the  defendant  aeelu  to  avail  himaalf  of  faeli  not  appooriag  vpoa  Iho 
face  of  the  contract,  in  order  to  eetabliah  ite  inTAlidity  bo  mvtt  |^ead 
tlMni.     MiSMMk  V.  JoneB,  454. 

C  MwukMnam  to  Show  Illioautt  ov  CoHTBAor  Svbd  ov  Ivadiuhibu 
VVDKK  OsKKBAif  DsMiAL  WHX«.  —  Where,  in  an  action  on  a  oontraot*  tho 
oomplaint  seta  forth  and  the  plaintiff  provee  a  contract  valid  on  ita  faoe^ 
the  defendant  cannot,  under  an  answer  which  is  simply  a  general  denial, 
give  evidenoe  tending  to  show  that  the  contract  was  against  public  pol« 
1079  mad  therefore  illegaL    Milbank  v.  Jones^  454. 

C  UvAOTHOBisiD  Plbadinq  AS  ADMISSION  OT  Faot.  »The  contents  of  an 
nnaathoriied  pleading  filed  in  a  justice's  court  may  be  treated  on  ap« 
appeal  as  in  the  nature  of  formal  admissions  made  by  the  party  filing  it. 
Warder  efe.  Ox  v.  Willyard,  250. 

See  JirsoMBiiTfl^  6;  Jusncw  of  ths  Pbaoi^  S. 

PLEDGE. 
See  Bills  and  Notb,  12, 14.    * 

POUCE  POWER. 

floe  MUVICIFAL  GORFOaATIOHS;  STATons,  4^  ft. 

POST-NUPTIAL  SETTLEMENTS. 
See  HcsBAiiD  An  Win,  IM. 

POWERa 

Omrn  ov  Powsa  uvn  wm  SraazniD  oa  Abgbrtainabui  vrom  Instbu- 
UMMT  Attekbtixq  TO  Cerati  It.  —  To  create  a  valid  power,  either 
benefioial  or  in  trost^  it  is  indispensable  that  the  objeot  or  objects  to  be 
benefited  by  its  ezeentloii  shall  be  speoified  hi  or  be  clearly  ascertain- 
able from  the  instmment  by  wbioh  the  power  Is  attempted  to  be  ore- 
ailed.    AseenqfT.  IForrM»  468. 

An  AininninAsoB%  1»  fl|  Mobvoaoi^  %  4|  Tkovtb,  X 


FRESUMFTIONa 

ASf9  Koran,  S4;  OoapoaATiov8»  lOt  17,  19,  8S;  DaaDS,  7;  Exioir- 
Ava  ADunriaTRAToas,  8;  Hvsbavd  and  Wifb,  11;  Infants,  2; 
JinM»favni»  8;  NaauoaHoa,  6-8;  MAKRiAoa  Aim  Dnronos,  8;  Rail- 
OoMTAHiii^  80)  VaiiDoa  ahd  VaHDai,  10;  Wilij»  X 

PRIORITIES. 
AnAOHMaNT,  5;  OoapoRATioa%  lH 


'fBIYILBGED  OOMMUNICATfOlOL 
See  Liaau 

PROBATE  PRACmOB. 
BxaooToas  and  Apmaiaii  i  ifi 


PROCESS. 

,— Wma  SaBTioB  or  Paocass  n Ouaaiaiwrifa,  It  must 
Oovfoai^  at  least  snbstantially»  to  the  requirements  of  the  statnte. 
Lameg  ▼.  Cfarbeet  881. 
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t.  AvfiDATTr  lOB  Ordbb  or  Publication  ov  Sinnidim  wmr  A»yw.*'D0» 
DiUQBNOx."  —  The  simple  ayennente  in  an  affidarit  for  an  ctrdar  of 
pnbUeation  of  mmmooa  that  the  defendant  la  a  non-reaideat  of  and 
eannot  be  f  onnd  within  the  state  are  not  alone  sufficient  to  support  as 
•rdor  for  the  eer? ioe  of  a  summons  hj  pnblieation,  Imt  snoh  affidafit 
moat  show  that  due  diligenoe  to  find  the  defendant  haa  been  ezereissd. 
Dm  diligenoe  oannot  be  implied  Cram  the  atatement  that  tiie  defendaat 
eannot  be  found  within  the  states    MtOraAm  t.  nmagtm,  48U 

ti  OommucTiTB  Sntyioi  urov  Unmowii  Glaimaiitb  to  Laksl  — The 
legislature  may,  by  statute^  authorias  proceedinfcs  by  aotion  against 
•nknowB  claimants^  and  bind  them  by  eonstmotiTe  or  subetitnted  sei^ 
▼See  or  aotioe^  in  aetiona  to  determine  advetee  elaima  to  real  property, 
flneh  aetion  is  in  the  nature  of  a  prooeedtng  im  mm;  its  object  ia  an  ad* 
Judieation  of  the  stats  of  the  title^  and  the  judgment  can  go  no  further. 
Sh^pkBrd  Y.  Wan,  212. 

4.  Aimaaa  Glaims  to  Laihi — Odhwuuoti?  £  8nTmk«-Tbe  legislature 
'  may,  by  statute^  proride  fer  oonstruotive  or  anbstitated  serviee  of  pr»> 
•OSS,  inaetioos  to  detemdno  adverse  claims  to  land,  as  against  unknown 
daimaatiy  or  in  eaaee  of  necessity,  cr  where  personal  eerriee  la  impnio> 
ticable^  in  actions  where  the  controvert  relatee  to  property  within  the 
Jurisdiction  of  the  courts  and  with  a  reasonable  exersiee  of  legislative 
diacrstion  m  neh  matters  the  uoorts  will  not  hiterfera.  8u^  atatutm 
anut  be  strictly  eonstmed  and  followed,  to  preeerve  the  distioction  be* 
tnueu  known  and  unknown  claimanta.    Shepherd  ▼•  Ware,  212. 

IL  SmvuM  or  Niw  Subtouia  Nmbssabt  ufon  Fiuvo  SvpruucxirrAZ.  Box. 
—  Whercb  in  a  suit  for  divoroe,  the  plaintiff  files  a  aupplemental  bill^ 
alleging  factsooenrring  after  the  filing  €i  her  original  bill,  which,  if  proved, 
wcnld  entitle  her  to  the  relief  prayed  lor  in  her  original  bill,  it  is^  under 
the  law  and  pnctiee  of  the  court  of  chancery  of  New  Jeraqr,  an  indi» 
penaable  prerequisite  to  the  renditicn  of  a  personal  judgment  against  the 
defendant  that  a  new  aubpmna  be  served  upon  him  within  the  juriedae- 
ticn,  after  the  filing  of  the  supplemental  bill,  cr  that  be  appear  in  the 
Mticn,  notwithstanding  he  appeared  and  aaawsrsd  tka  original  bilL 
MIgaiif  ▼•  BIgneif,  4fi2. 

8at  Snmmoni  JvMUfnmt  MABBiAoa  Avn  Dswomm,  fiL 

PBOXIMATB  0AU8& 
flee  Raiukoad  Ookpaiiih^  I. 

PUBLIC  LAND& 

L  A  Patibt  or  Lavm  mitst  be  Construed  in  Comnonoir  wim  tbb  Xat 
Whiob  Accompanied  It,  Together  with  thx  Svbtbtb  and  Fblik 
BOTBS,  and  if  the  description  in  the  patent  is  "  lot  1,  sectien  i^*  lliis  wifl 
include  all  of  the  lot  represented  on  the  map  and  field-note%  though  if 
the  lines  between  sections  0  and  7  were  continued,  a  part  of  auoh  ]e# 
would  be  in  section  7.    Lffon  v.  Fairbatdt,  732. 

%  OoNiuoriNO  Patbnts  — P0H8BS810N  SomcTENT  TO  IfAnrTAiN  Aonoi^— 
Where  a  government  patentee  of  land  on  the  bank  of  a  river  claims  an 
island  lying  therein  as  being  unreserved  at  the  time  hie  patent  wae  i^ 
ined,  as  against  a  svoseqaent  patentee  of  such  island,  and  it  appeatu 
that  the  first  patentee  has  four  bonses  tipon  the  disputed  lan<l,  in  one  ef 
whiah  \mb  resides,  and  that  such  land  has  been  used  by  his  tenants  fsr 
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pturptrnm,  lib  poweiiion  it  raffioient  to  maf ntafa  rait  to  annni  th# 
nbatqnent  patent.    BuHer  v.  (hand  Sapkh  eie,  B.  S.  Oo.^  84. 

&  OniifUCRmio  pATsm —  Bbtofpsl.  ^  A  gofrennnent  patentee  claiming 
land  aa  againat  a  snbaeqnent  patentee  who  haa  ezeroiaed  acts  of  owner- 
ahip  over  il  fo  not  estopped  by  noa-olaim  to  aaaert  title  aa  agaioat  per* 
•ona  who  havo  never  been  in  poaseasion  nor  had  any  title  of  reeotd. 
BuUerT.OnmdRapidBeie.  B.  R.  Co.,  84. 

4  Pmqf  or  Lorr  Patbht.  — Where  an  original  patent  and  the  reoord 
thereof  havo  been  destroyed  by  fire,  and  the  legisUtnre  haa  made  an 
abatraot  of  il  a  pnblio  record  of  the  aame  effect  aa  the  original,  tho 
grantee  nnder  8Q<^  patent  makes  a  prima/ade  proof  of  its  contents  by 
the  introdootion  of  rach  record  and  of  a  tract-book  kept  in  the  office  of 
ttio  register  of  deeds  showing  the  same  desoription  to  tho  same  patentee. 
BuUerT.  Orond  Rafida  tie.  R.  R,  Ca.^  84. 

IL  OoHiucmiio  PATBim  —  SmmouBiror  or  CoMrLinnr.  ~  In  aa  action  by 
a  gOTommont  patentee  to  cancel  a  snbseqnent  patent  to  part  of  the 
fame  land,  aoomplnint  which  describes  this  laftd  M  a^aand-bar**  or 
**  pieoe  of  ground, *  and  aa  a  **  piece  of  middle  ground,*  and  aa  **  middlo 
groond,"  is  sufficient  to  include  the  term  **  island,"  when  tho  proofi  show 
that  tlM  land  in  dispnto  ia  an  ialand.    Bwiler  t.  Otmd  BofkU  tic.  R.  R. 

api,84. 

4  PATJonr— EnpnroB  lo  ImAOB.  ^In  aa  aetioa  by  a  goremment  pat- 
«itee  to  oanoal  a  anbaequent  government  patent  to  tho  same  land,  the 
oomplainaal  nay  abow  that  the  whole  title  passed  to  hhn  under  hi* 
pUonti  and  thnt  tho  govomment  thereafter  had  no  title  to  oonToy.  In 
■Mh  caaas^  oourta  will  protect  pnrohasera  from  aubsofont  goTommeni 
flvr^yii    Butkr  w.  Qrami  RapUU  He  B,  B.  Oo^  84. 

See  Omim. 

PUBIJO  POLICY. 
8ao  Attaobiuiit,  2|  IiraumAVc^  4 

PUBLIOATION. 
See  Pnoona. 

Q0ARAKTINB  OQDINANOB& 
See  MuxicnpAL  CoBPOBATi0iia»  % 

QUITCLAIM  PBBIX 
See  Dm}8,  il 

RAILROAD  C0MPANIB8. 

1.  Ttai  BsQimmiirr  that  ah  Bnoikub  shall  Blow  k  Wmrtia  i» 
Bnro  A  Bill  before  resohing  a  public  road  or  crosaing  fo  for  tho  pro- 
teetion  of  persons  who^  being  at  a  crossiog,  are  about  to  peas  aeroas  tho 
track.  Hence  a  brakeman  injured  at  a  crossing  cannot  recoTer  thorafer 
on  tho  ground  that  the  failure  to  blow  the  whistle  or  ring  the  bell  laf^ 
him  without  warning  of  the  approach  of  the  train  to  the  crossing,  anA 
thereby  caused  him  to  be  injured.    Lotuhrille  eie,  Bm  B.  (h»  t.  ffatt^  868. 

%  Objsot  or  Warniko  at  Cbossinos.  —The  purpoee  of  giying  warning 
before  a  railroad  train  or  engine  oomes  to  a  crossing  is  not  only  to  pro- 
Tent  persons  from  driving  on  the  track  in  front  of  tho  approaching* 
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train  or  engine,  bnt  also  io  give  notice  to  tniTeten  npon  the  blgliYmy; 
■o  that  they  may  not  approach  within  dangerona  prozimity  to  the  tni^ 
Qmgley  y.  Delawart  eU,  Canal  Co.,  504. 

X  NiQLiQKMCB— Failure  to  Give  Waknino  at  Croesivo  —  Pboxdcaxe 
Caube.  —  When  the  negligence  of  a  railroad  company  in  failing  to  give 
warning  of  the  approach  of  its  engine  to  a  eroeaing  eaneee  the  driT«r  of 
a  team  on  the  highway,  ezeroiBing  dne  eare,  to  go  opoa  the  traok,  when 
he  finda  himself  in  eeemingly  imminent  peril  from  the  approaohing  ea- 
gine,  and,  acting  aa  an  ordinarily  prudent  man  wonld  have  acted,  be  u 
jnetified  in  dropping  the  lines,  jumping  from  the  wagon,  and  M^li^^ii^wi^g 
the  team;  and  if  it  then  runs  away  and  is  injured,  the  railroad  eompaay 
is  liable  in  damages  for  the  injury,  because  its  negligent  act  in  fsiliiig  to 
giye  warning  is  the  natural,  primary,  and  proximate  oanae  of  tfao  injury. 
Quigle^  y.  Delaware  etc  Canal  O9.,  604. 

4  LiABiLiTT  roR  Neolioemce  of  Third  Pabtt  Usino  re  Gars. — A  rail* 
road  company  permitting  a  third  party  to  use  its  cars  on  its  spur-track 
IS  liable  for  his  negligence  in  leaving  such  ears  so  near  the  main  trsdt 
as  to  cause  a  collision.     Georgia  etc  ifjf  Co,  y.  Underwood,  76d. 

C^  COVTRIBUTORT  NeOUOBNOI  OV  PaRERT  ^  Ir  JURY  TO  Childl  —  A  parsttt 
who  safifers  his  child  of  tender  years  to  wander  npon  a  railroad  traek, 
where  it  is  struck  and  killed  by  a  railroad  car,  is  guilty  of  oontribu- 
tory  negligence,  so  as  to  bar  a  recovery,  notwithstanding  the  negligence 
of  the  railroad  company.     Weeterberg  y.  Kinsua  etc  S.  R,  Co.,  510. 

4  Hrasxtre  of  Gare  Due  to  Childrrv  Non  8ui  Juris.  — A  railway 
company  is  not  required  to  make  its  premises  a  safe  playground  for 
young  children  strictly  non  eui  Juris,  nor  is  it  an  insurer  of  their  lives 
and  limbs  when  playing  upon  its  premises;  but  when  it  has  placed 
thereon  dangerous  machinery,  attractive,  alluring,  and  open  to  sn^ 
children,  it  must  use  ordinary  and  reasonable  care  to  protect  tbom  from 
the  danger  to  which  they  are  thus  exposed.  Baeslejf  v.  Winona  eCe.  &  JL 
Co.,  220. 

7.  Mbasurx  of  Care  Dub  to  Children  Kok  Sui  Juris  on  Sidb-traok. 
—  A  railway  company  exercises  ordinary  and  reasonable  care  as  to  trsa 
passing  children  of  tender  years,  and  strictly  non  nti  June,  wbea  il 
leaves  its  cars,  with  their  brakes  firmly  set,  upon  the  grade  of  ita  gim?i« 
tated  side-track,  a  few  feet  distant  from  a  level  surface.  It  is  then  ra» 
lieved  of  liability  for  an  injury  to  such  children  caused  by  the  act  of  a 
third  person  in  unloosening  such  brakes.  Haulfy  v.  Winona  etcB^JL 
Co,,  220. 

0.  Nbqligbnce,  Gontributort.— The  AotofCumbiso  oysb  Stationaki 
Cars  on  a  Railway  Track,  without  looking  to  see  whether  they  are 
attached  to  aa  engine  or  not,  is  such  contributory  negligence  as  to  pre- 
clude any  recovery  for  injuries  received  while  so  doing.  ^Die  feet  that 
the  person  injured  is  a  police-offioer,  that  his  neoessity  for  crossing  the 
track  is  imperative,  and  that  tho  oars  are  obetmoting  a  street  ta  Yiola- 
tion  of  a  city  orlinanoe,  does  not  render  tho  role  iaappUcablo  to  hia. 
Corcoran  y.  8i>  Lottie  etc  B'p  Co.,  894. 

f.  Kbguoemce  —  Dbfectiye  Brake  —  Evidenob.  » In  aa  action  to  roeovsr 
for  negligence  in  consequence  of  a  defectiYe  brake  opoa  a  freight-car,  fay 
which  a  brakeman  was  injured  without  his  faulty  a  witness  who  has  ex- 
amined the  broken  brake,  and  has  been  in  the  hardware  business,  is 
competent  to  testify  that,  in  his  judgment,  the  "  break  "  was  an  old  fimo- 
ture.     Moon  v.  Northern  P.  B.  B,  Co.,  105. 
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1^  Ifiouonrai.  —  Cah  wrh  DiFaornrB  Bkakis  fo  not  an  imminently 
dangwroos  instmment,  so  as  to  render  a  railway  company  liable  to  the 
•errant  of  another,  in  the  aUsenoe  of  some  relation  between  the  eenraat 
and  the  oompany,  arising  oat  of  oontraot  or  otherwiae.  BfM$  ▼•  Ukt* 
mmri  P.  i?>  Cb.,  333. 

11.  Railroads  arx  hot  Rkquirbd  to  Adopt  Etbbt  Appuahoi  which  even 
a  majority  of  the  well-regulated  roads  have  adopted.  Something  mnst 
be  accorded  to  diversity  of  judgment;  and  the '  failore  to  adopt  a  par- 
ticnlar  appliance  cannot  be  regarded  as  per  m  recklessness  or  negU* 
gence,  though  the  majority  of  the  other  roads  haTe  adopted  it.  j^ouii* 
vm€  tie.  R.  R.  Co.  v.  HalU  863. 

12.  Pailubb  to  Put  up  Bullistdi- boards  aitd  Placards  WARirnra  Em- 
PLOTESS  OF  Dangsr  IS  immaterial,  if  they  were  expressly  warned  of  tlis 
same  danger  by  some  other  means.     LoukviUe  eU,  i2.  i?.  Ooi  ▼.  HiUl,  868b 

13.  The  Failurb  to  Maintain  WHrppiMG-sTRAPS  to  warn  brakemen  who 
are  on  top  of  the  train  that  it  is  about  to  past  under  a  bridge  so  low  as 
to  imperil  their  lives  is  not  legal  negligence,  unless  each  straps  are  so 
manifestly  serviceable  as  to  command  the  consensus  of  intelligent  rail* 
road  men,  and  such  men  do  not  honestly  differ  in  judgment  as  to  their 
utility.     LauitmlU  etc  R.  R,  Co,  v.  Hall,  863. 

14.  Etidencb  of  Prior  Injuries  Suffbrbd  by  Braksmbn  from  CROssiNy 
UNDER  A  Low  Bridge  is  admissible  to  aid  the  jury  in  determining 
whether  the  railroad  corporation  maintaining  Ruch  bridge  had,  through 
its  officials,  notice  of  the  injuries  previously  done,  and  had  been  guilty 
of  negligence  in  thereafter  maintaining  the  bridge  at  the  same  elevation. 
LpuisviUe  etc  R.  R,  Co.  v.  Hall,  863. 

16.  Railway  Corp'>ration  may  be  Excused  for  Maintaining  a  Bridob 
80  Low  as  to  Endanger  its  Employees,  if  the  irregularity  of  the 
ground's  Burface  and  the  state  of  the  neighboring  improyementa  were 
such  that  the  bridge  could  not  be  raised  witliout  too  great  inconvenience 
to  vehicles  crossing  it,  without  great  and  serious  injury  to  neighboring 
land  proprietors,  or  without  too  great  an  expense  to  the  corporation. 
Therefore  a  jury  should  consider  all  these  matters  in  determining 
whether  or  not  the  corporation  was  negligent  in  maintaining  the  bridge 
so  low  as  it  did.     Loiwmille  etc  R.  R.  Co.  v.  Hall,  863. 

16.  Railroad  is  Guilty  of  Negligence  in  Maintaining  a  Bridge  so  Low 
AS  TO  Imperil  the  Lives  of  its  Employees,  if  it  might  have  been 
raisctfi  above  the  danger  line  without  great  expense,  and  without  too 
grea^  inconvenience  and  injury  to  the  public  or  to  adjacent  property- 
holders  affected  thereby.      Louisville,  etc  /?.  R,  Co.  v.  Hall,  863. 

17*  Low  Bridge Contributory  Negligence. — If  a  brakeman  is  reason- 
ably notified  of  a  low  bridge,  this  puts  him  on  the  lookout  and  on 
inquiry  and  observation,  and  if  he  fails  in  this  duty,  when  such  ob^ 
servation  would  have  enabled  him  to  know  where  the  bridge  was  located, 
ho  is  guilty  of  contributory  negligence,  and  cannot  recover  if  injured  od 
account  thereof.     LouitmUe  etc  R.  R.  Co.  v.  Hall,  863. 

it.  Cross-bxamination  op  a  Witness  should  not  be  Permitted  when  It 
Tends  to  Multiply  the  Issues  so  as  to  embarrass,  if  not  to  mislead, 
the  jury.  Hence  when  a  witness  has  testified  to  the  use  and  usefulness 
«f  whipping-straps  as  cautionary  signals,  a  cross-examination  is  not 
«roper  which  requires  the  witness  to  testify  to  the  rule  and  habit  of 
railroads  in  many  states,  to  injuries  inflicted  by  overhead,  low  bridges, 
to  roads  being  niiil'  tel  in  (lauiage.^  in  consequence  of  such  injuries,  and 
AM.  ST   Rkp  .  Vol..  XXIV.  —64 
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their  inbeeqatDtlj  adopting  whipping-strapt.  L(ndsvSte  de.  It  R.  Ox  v» 
BaU,9S3. 

li.  CoxHianHO  Livn— Liabiutt  iob  Dkliviat  or  VnsAjn  Gab.— 
Whan  aoDnacting  railroads  miitaally  agree  to  transport  the  loadeJ 
freight-oars  of  each  over  their  respective  lines,  each  is  nnder  obligakian 
to  exercise  dne  diligence  in  providing  reasonably  safe  cars  for  the  ser- 
▼ioa  contemplated.  Snoh  duty  is  not  limited  to  the  eorporatioiis  ae 
muh,  bat  extends  to  and  is  owed  to  their  servants  irho  must  neees- 
■urily  handle  the  cars,  and  who  may  be  exposed  to  danger  arising  frso 
their  unsafe  or  defective  condition.  The  carrier  neglecting  this  dnty 
is  liable  in  damages  for  its  negligence.  Moon  v.  Nortkeru  Pac  R,  R.  Cx, 
196. 

SO.  CoNNEomro  Lniss  —  Liabilttt  tor  Dblivert  or  UNSAni  Gab. — 
Under  a  mntual  agreement  between  connecting  railroads  to  transp(*rt 
the  loaded  freight-cars  of  each  over  their  respective  lines,  the  delivery 
of  its  car  by  one  to  the  servants  of  the  other  line  is  an  aflSrmation  that 
the  car  is  fit  for  use,  and  the  latter  are  entitled  to  repose  oonfidence  i» 
the  implied  assurance  that  such  is  the  fact  Moon  v.  Nofihem  Pac 
M.  B.  Co.,  195. 

tL  CONHXOTIIIO    LiNXS  — LlABILITT    BOB    DXUVERT    OF    UhsATB    GaB. — 

Under  a  motual  agreement  between  connecting  carriers  to  transport 
the  loaded  freight-cars  of  each  over  their  respective  lines,  the  receiving 
company  is  liable  to  its  employees,  if  it  undertakes  to  use  the  ears  of 
the  other  company  without  dne  inspection,  and  they  turn  out  to  bo 
defective  and  unsafe  by  reason  of  defects  ascertainable  by  reasonably 
•areful  inspection;  hot  the  neglect  of  the  receiving  company  to  perfona 
this  dnty  will  not  excuse  or  relieve  the  delivering  company  from  liabil* 
ity  for  injuries  resulting  from  its  negligence  in  delivering  unsafe  and 
defective  cars.  Its  negligence  is  the  proximate  cause  of  tho  injury. 
Moon  V.  Northern  Pae.  B.  B.  Coi,  198. 

tt  GoBBBcnKO  LiicEB  —  LiABiuTr  roB  Dbuvbrt  or  Unsafb  Gab.  — 
Under  a  mutual  agreement  between  connecting  railroads  to  carry  the 
loaded  freight-cars  of  each  over  their  respective  lines,  it  is  the  duty  of 
ttio  delirering  carrier  to  use  reasonable  diligence  in  the  examinatioD 
and  sopervision  of  appliances  on  its  cars,  which,  being  in  constant  nm, 
■rs  liable  to  get  out  of  repair.  Tho  measure  of  care  and  diligence  re- 
^ired  must  be  proportioned  to  the  risk  and  danger  to  be  apprehended. 
ft  tho  safety  of  an  employee  of  the  receiving  carrier  depends  npon  tho 
strength  and  soundness  of  sueh  appliances,  the  failure  of  the  delivering 
oarrier  to  use  reasonable  diligence  to  make  and  keep  them  safe^  and  to 
nake  seasonable  and  adequate  inspection  before  delivery  of  the  oan,  ia 
negligence  for  which  it  is  liable.    Moon  ▼.  Nofihem  Pae,  B.  R,  Odl,  195. 

0L  Garbibbs  or  Passbnqbbs  —  Ezpclsion  or  Passbnobb  •— Noh-batmbht 
or  Fabil — Where  a  passenger  without  a  ticket^  after  opportunity  to  pro- 
•are  ooe^  boards  a  passenger  train  to  nde  from  one  station  to  another, 
«pon  being  informed  of  the  train  fare  pays  it  to  tho  conductor,  who^  bo- 
fore  the  train  arrives  at  the  first  station  from  the  starting-pointy  inforrae 
the  passenger  that  he  has  made  an  error  in  the  amount  of  tere,  request- 
faig  enough  additional  to  make  the  full  fare,  which  the  passenger  refuses 
.to  pay,  he  may  be  expelled  from  the  train  at  the  first  station  from  the 
starting-point,  after  a  return  of  the  money  paid  by  him,  less  the  fare  be- 
tween the  stations;  hut  the  return  of  the  money  is  a  condition  precedent 
to  the  right  of  expuUon;  and  if  the  passenger  is  exp«lUd  before  it  ia 
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retarnedy  his  oansa  of  aetion  ia  complete,  and  eannot  be  impaired  1>y  the 
anbeeqnent,  though  immediate,  tender  of  the  amount  remaining  due  to 
him.     WctrdweU  y.  Chkago  tie.  l^p  Co.,  246. 

ti.   CaKBIBMS  of  PASSKNOKRa  —  NOR-WAIVSH  OF  TRAIN  FaRI.  —  Althoogb 

a  train  conductor  may  have  authority  to  accept  for  the  fare  of  a  pasaen* 
ger  without  a  ticket  less  than  full  fare,  and  thereby  waive  tho  com* 
pany's  right  to  full  train  fare,  the  receipt  by  the  conductor,  through 
mistake,  for  the  full  fare,  of  less  than  that  fare  will  not  oonatitate  a 
waiver.  He  has  a  right,  upon  discovering  the  mistake,  to  require  the 
passenger,  within  a  reasonable  time,  on  informing  him  of  the  error,  to 
pay  the  full  train  fare;  and  upon  hii  refusal,  may  retain  the  money  paid 
until  th«  next  station  ia  reached,  where  he  may  eject  the  passenger, 
after  returning  the  money  paid,  less  the  fare  between  the  starting-point 
and  the  point  of  expulsion.     WardweU  f.  ChhaQO  etc  i^V  Co.,  246. 

8S.  Cabribrs  of  Passknokbs  — Expulsion  of  Pabsinokr  fob  Non-fat* 
MBNT  OF  Pass.  —  Where  one  without  a  ticket  Toluntarily  enters  % 
train  of  cars,  and  expresaly  requests  to  be  carried  to  a  particular  places 
but  refuses  to  pay  the  rightful  fare  to  that  place,  so  that  the  company 
has  the  right  to  expel  him  before  reaching  his  destination,  a  request 
must  be  implied  to  be  earned  to  the  place  where  the  company  may 
rightfully  expel  him,  which  is  the  next  regular  station,  and  there  ho 
may  be  put  off  the  train.     WardvoeU  ▼.  Chicago  tie,  ^y  Co.,  246. 

S6.  LiABiLrrr  of  Railboad  CfonPANT  fob  BjicnNO  Passbnosb  fbom 
Whom  Ck>ND(70T0B  has  Takxn  Wbono  End  of  Tioxxr.  —  Where  a 
passenger  purchases  a  round-trip  railway  ticketi  and  the  first  condootor 
to  whom  it  is  handed,  by  mistake,  returns  to  the  passenger  the  wrong 
end  of  tho  ticket^  and  the  conductor  on  the  return  trip,  ignoring  tho 
passenger's  explanation,  refuses  to  accept  his  ticketi  and  ejects  him  for 
want  of  a  proper  ticket,  the  railway  oompany  will  be  liable  In  damafu 
for  so  ejecting  him.    Kanmu  (%  ete.  iS.  &  Cb.  f.  Ailqr,  809. 

17.  RiQOLATioN  OF  Railwat  Compant  Makino  TiCExs  Only  Evidbnob 
OF  Passbnobr's  Right  to  Tbatbl  on  Train  Unbbasonabul  ^  A 
passenger  on  a  railway  train  holding  the  wrong  end  of  %  round-trip 
ticket,  returned  to  him  by  the  mistake  of  the  company's  oondnotor,  and 
giving  a  reasonable  explanation  of  the  mistake  to  the  conductor  to  whom 
he  offers  it^  is  entitled  to  be  carried  according  to  the  real  contract;  and 
any  regulation  of  the  company  making  the  ticket  the  only  evidence  of 
the  passenger's  right  to  travel  on  the  train,  and  anthoriaing  tho  con- 
ductor to  disregard  the  passenger's  explanation,  ia  unreasonable,  and 
cannot  justify  his  expulsion.    Kanmu  CUy  etc  It  R.  C(K  r,  RUeg^  809. 

28.  CoN'miBUTORT  Nboligbnob  —  P&oTRaDiif  0  Abm  from  Window  of  Cab. 
—  It  is  negligence  ^er  «e,  to  be  declared  by  the  court  aa  matter  of  law,  for 
a  paasenger  on  a  steam-railway  to  protrude  hia  arm,  hand,  er  elbow 
through  or  beyond  the  outer  edge  of  the  window  or  snrfaoe  of  tho  car 
while  the  latter  ia  in  motion,  and  no  recovery  can  be  had  for  an  injury 
which  is  proximately  caused  by  such  negligeaoe.  QecrffkL  etc  iT'y  Ooii 
V.  UnJenoood,  756. 

28.  Nbgligbncb  i!f  Starting  Stbam-cars.  —  Steam-cars  stopping  at  regu- 
lar Ftations  are  only  required  to  halt  a  sufficient  time  to  allow  passen- 
gers to  alight  by  the  exercise  of  ordinary  diligence  on  their  parti 
and  the  conductor  in  charge,  having  waited  a  reasonable  time,  is  not 
negligent  in  starting  the  train  while  a  passenger  is  in  the  act  of  alight- 
^*S,  or  is  in  a  vlangerou^  position,  unless,  in  the  exercise  of  reasonable 
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Mre,  be  knowg,  or  ought  to  know,  of  inch  danger  to  the 
Birmingham  etc.  R'y  Co,  ▼.  Smithy  761. 

JQL   NlQUOENGX  —  UnSAFB  CONDITION   OF  TrAGK. —  EXSMPLAXT  DaMAOS 

•re  Authorized  from  an  injury  to  a  passenger  arising  from  an  aceideot 
caosed  by  a  broken  rail,  when  the  evidence  shows  an  nnsafe  condition 
^  the  track  at  that  place,  so  long  continued  as  to  make  the  failore  to 
•disoorer  and  remedy  it  gross  negligence,  or  equivalent  to  recklessnoH, 
wantonness,  or  intentional  wrong  towards  the  passenger  on  tho  part  of 
tho  railroad  company.     Alabama  etc  R.  R,  Co,  t.  JiUlf  764. 

SI.  PftBSUMFTIOK    or    NeOLIOKNCB    rROM   AOCIDBNT  — BURDBS   OF    PBOOV. 

—  An  injnry  to  a  passenger  by  a  collision  on  a  railroad  train,  whila 
ho  is  exercising  that  degree  of  care  which  may  be  reasonably  expected 
of  a  person  in  his  situation,  raises  a  presumption  of  negligence  against 
the  railroad  company,  and  casts  upon  it  the  burden  of  rebutting  tlio 
presumption  of  showing  that  diligence  and  a  careful  observance  of  duty 
on  its  part  oould  not  have  prevented  tho  injury.  Oeorgia  etc  R'f  Gx 
▼.  Love,  927. 

SS.  NiGLiQBNOB  —  Strsst-oab  Passsnokb.  —  A  passonger  who  Tolnntarily 
Jumps  on  or  off  a  ttreet-car  while  it  is  in  motion  does  so  nt  his  own  peril, 
and  that  construction  of  the  car  is  not  defective  which  ia  only  nnsafo  in 
view  of  sQoh  conduct.     WerhowUky  t.  F<irt  Wayne  etc  Bty  Co^  120. 

SS.  Nkgugxvob  ur  Startino  Hob8B-car.  — The  driver  of  a  horse-carp  when 
signaled  to  stop,  mnst  ascertain  who  and  bow  many  of  his 
intend  to  alight  at  that  place,  and  mnst  wait  a  suffident  length  of 
to  enable  them  to  alight  in  safety  by  the  exercise  of  reaaonable 
and  must,  in  any  eventi  see  and  know  that  no  passenger  ia  in  the  aot 
of  alighting,  or  ia  otherwise  in  a  position  which  would  bo  rendered 
perilous  by  the  motion  of  the  car,  when  he  again  pnts  it  In  motioa. 
If  he  fails  in  any  of  these  respects,  and  injnry  results  tharafron^  Ua 
employer  is  liable.    Birmingham  etc  R'y  Go.  v.  Smith,  761. 

54.  NiQLioKNOi  — DuTT  OF  Strrkt-cab  Compakt.  —  Streot-oar  oompaaisB 
must  allow  their  patrons  an  opportunity  to  get  on  and  off  tho  cara^  and 
the  starting  of  a  car  while  either  is  being  done  is  negligonoe,  no  matter 
what  the  construction  of  the  car;  but  such  aot  does  not  make  that  de- 
fective which  under  other  circumstances  is  reasonably  aafa.  Wdf^ewUtg 
V.  Fort  Wayne  etc  R'y  Co.,  120. 

55.  Kbqliobncb.  —  UsB  of  Appuanobs  in  universal  and  oommon  nae  for 
the  same  purpose  is  not  negligence.  Nor  can  it  be  said  that  tho  mode 
of  construction  of  a  street-car  is  defective,  or  not  reaaonably  lafo^  when 
the  unsafety  is  dependent  upon  conditions  which  are  the  result  of  negli* 
gent  conduct  either  of  the  passenger  or  the  oompaaj.  Wm^wbky  ▼• 
Fmi  Wayne  etc  R'y  Co^  120. 

Sot  Carribrs;  Nbguobbg^  & 

RAPK 
Sot  Absauxa 

REAL  PROPERTY. 

tiAjro-ownm^  Riort  to  Rbmovb  Intbudirs.  —  Ownon  of  UaA  em  wMeh  n 

trespasser  has  entered  and  placed  buildings  and  other  structures  have 
the  right  to  remove  him  and  the  structures  by  force,  if  they  can  do  ao 
without  a  breach  of  tlie  peace;  and  even  though  they  use  so  much  force 
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and  violence  m  to  subject  them  to  indictment  at  common  law  for  » 
breach  of  the  peace,  or,  under  the  statnte,  for  making  a  forcible  entry^ 
they  are  not  liable  to  an  action  of  trespass,  nor  for  assanlt  and  battery^ 
nor  for  injury  to  the  trespasser's  stmctores  so  removed,  nnle^s  they 
vsed  more  force  than  was  reasonably  necessary  to  accomplish  his  ro> 
■loral  and  that  of  his  stmctures  and  goods,  Lyom  r.  Fairbanks  732. 
See  AimBAon  or  Titlb;  Aoyxbsb  Pomwiok, 

RBOORDS. 

1.  MANDAJfUS^IirsPBanoH  of  Ck>uBT  Rkoobsl  » JVoiMiasiMM  will  not  li> 

in  faTor  of  a  person  not  a  party  to  an  action,  to  compel  the  submission- 
for  examination  of  the  records  and  papers  in  a  case,  for  the  pnrpoee  of 
pnblishing  statements  In  regard  thereto  in  a  newspaper  before  trial  or 
hearing,  or  before  they  become  public  by  proceedings  In  open  court. 
Bchmedding  ▼.  liapt  74. 

2.  Court  Bioobds — Riobt  to  Withhold  vrom  PuBua  —The  parties  to' 

a  suit  may,  under  direction  of  the  coort,  lawfully  withhold  the  records 
and  papers  in  the  caae^  and  prevent  any  statement  in  regard  thereto 
being  made  pablic  nntil  they  are  made  public  by  the  consent  of  tho  par 
iie%  or  by  proceedings  in  open  court.    Sekmtddbng  t.  Jfaf^  74> 

RBDENIPnON. 
See  BxiouTioNS,  0;  MoRTOAon^  A. 

REGISTRATION. 
Set  Chattbl  Mortoaoi^  1« 

REPLEVIN. 
See  Attaohmbnt,  4;  Office  aud  Offiobi,  1. 

RES  OBSTA 
Set  BviDBNOF,  7;  HomoiDB^  & 

RES  JUDICATA. 
See  Judgments. 

RESTRAINT  OP  TRADR 
Set  OoBnuonb  3}  Monioipal  CoRPORATiMia^  1»  ll  i> 

RESCISSION. 
See  Sales,  1. 

RIPARIAN  RIGHTS. 

L  Watbbs  — Right  of  NAnoAxioN  and  Ripabiah  Rxghtb.  —A  navigable 
ii?«r  Is  pttblio,  but  its  banks  are  private  property,  and  the  right  t» 
BM  tho  stream  as  a  highway,  and  the  right  to  land  for  the  purpose  of 
fooeiving  and  discharging  ^ight  and  passengers,  art  distinct^  so  that 
iboae  navigating  the  river  have  no  right,  as  incident  to  the  right  of  navi- 
fatioot  to  land  npon  and  use  the  bank  at  other  places  than  a  publio 
t**^<^g,  for  tho  purpose  of  loading  or  unloading  Tessele,  without  th» 
eauetnt  of  the  owner,  except  in  cases  of  peril  or  necessi^.    Oomfiom  t» 

JifBllffML  BMk 
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%  To  DvrWBMVfE  THB  RtOBTS  OF  OWMEBS  OV  LaVDS  AdJACIOT  TO  ▲  B&T 

OR  Other  Nayioablb  Water  in  the  Uada  and  waters  lying  between 
their  line  and  the  line  of  navigable  waters,  ot  any  new  line  in  the  bay 
in  front  of  the  Imnds  of  such  owners,  the  following  general  raise  are 
adopted:  1.  To  measure  the  whole  extent  of  the  ancient  bank  or  line  of 
the  ooye  or  bay,  and  compnte  how  many  rods,  yards,  or  feet  eaoh  ripa- 
rian owner  upon  snch  line  has;  2.  To  divide  the  newly  formed  line  into 
as  many  equal  portions  as  those  contained  in  the  shore  line^  and  then 
draw  straight  lines  from  the  point  at  which  the  proprietors  respectively 
bounded  on  the  old  to  the  points  thus  determined  as  the  points  of  dii 
ion  on  the  newly  formed  line.     Blodgftt  etc  L.  Co.  v.  Peiers,  176. 

JL  In  DsTBRMiNiNa  the  Rights  of  Ownbrs  of  Lands  Frontino  ov  Wai 
IN  THB  Waters  Adjacent  to  their  Lands,  the  actual  shore  line  ehonld 
not  be  taken  as  a  basin  for  computation,  if  it  happens  to  be  elongated  by 
deep  indentations  or  sharp  projectioos,  but  the  general  line  ought  to  be 
taken  in  the  same  mode  that  the  meanders  are  run  by  the  United  States 
government.     Btodgeti  etc.  L.  Cot  v.  Peterti,  175. 

4.  Waters  ~  Right  to  Drain  Surface  Water.  —  A  land-owner  baa  no 
rights  under  any  circumstances,  to  reclaim  his  land  by  digging  an  artifi- 
eial  ditch  and  carrying  the  surface  water  thereon  at  onoe  upon  the  land 
of  an  adjoioiug  owner,  rendering  it  wet  and  nntillable,  nor  can  snch  right 
be  upheld  on  the  ground  that  its  exercise  is  an  aot  of  good  hosbaadry. 
Teres  V.  Emedetp  113. 

See  Grants;  Wharves. 

SALES. 

1.  Conditional  Sale  —  Patmbnt  and  Rescission  thereof.— Where  a  note 
Is  given  in  payment  for  a  sewing-machine,  the  title  to  which  is  to  be  held 
by  tho  seller  until  the  payment  of  the  note,  which  is  left  with  a  third 
party  anthoriied  to  reoeive  cattle  in  payment  and  to  surrender  the 
aote,  and  after  snoh  surrender  the  cattle  are  claimed  by  the  execution 
enditon  of  tho  maker  of  the  note,  who  thereupon  redelivers  the  note 
to  tho  third  person,  under  agreement  that  it  shall  be  considered  that  no 
payment  has  been  made,  the  title  to  the  machine  is  thereby  reinvested 
in  the  teller  npon  his  ratification  of  the  transaction,  although  the  third 
party  had  no  authority  except  to  receive  payment  of  the  note  and  to 
surrender  it.     Boiling  v.  Kirhy,  789. 

%  CoNDinoNAi.  Sales— Breach  of  Condition— Rights  op  Parties.— 
Under  a  conditional  sale  providing  that  the  title  should  remain  in  the 
seller  until  the  purchase-notes  were  paid,  and  that  on  non-payment  of 
any  of  them  at  maturity  the  seller  should  have  the  right  to  take  pos- 
session of  the  property,  but  not  providing  that  this  should  operate  as  a 
rescission  or  as  a  forfeiture  of  the  payments  made,  the  taking  possession 
by  the  seller  upon  default  in  payments  by  the  buyer  will  not  entitle  the 
latter  to  rescind,  or  to  recover  the  amount  paid,  or  to  a  delivery  of  the 
unpaid  notes,  or  to  any  lien  npon  the  property  for  the  amount  paid  by 
him;  but  upon  the  payment  of  the  amount  remaining  due,  he  is  entitled 
to  a  return  of  the  property.     Tufts  t.  D'Areambal,  79. 

IL  Conditional  Sale.  —  A  contract  termed  a  "  lease,"  by  which  the  owner  of 
chattels  agrees  to  deliver  them  to  one  who  agrees  to  pay  a  gross  sum  aa 
•'hire,"  the  title  to  remain  in  the  •'lessor"  until  the  entire  "hire"  is 
paid,  but  which  contains  no  express  stipulation  for  the  return  of  tho 
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property  al  the  end  of  the  tenn,  is  a  eonditioiial  Mle»  and  not  a  b«3« 
ment^  and  renders  the  property  subject  to  an  ezeentlon  in  favor  of  the 
Iwsee's  creditors.  Farquhar  ▼.  McAlevy,  497. 
L  Salb  ov  Propkbtt,  Titls  to  Which  is  Retain  bd  am  Sboitbitt,  dobb 
VOT  pRBOLUDB  Rboovb&t  ov  Balancb  OF  Pbigb  whbk.  —  Where 
property  is  sold,  the  seller  taking  notes  for  the  price,  in  each  of  which 
it  is  stipulated  that  the  title  to  the  property  should  remain  in  him  until 
full  payment  of  the  notes,  and  that  in  case  of  default  the  payments 
previously  made  should  be  oonsidered  as  payments  for  the  use  of  the 
property,  and  after  default  in  payment  of  the  last  note,  the  seller  re* 
takes  the  property  and  sells  it,  after  notice  to  the  buyer,  for  a  sum  less 
than  the  amount  due  him  on  the  last  note,  such  sale  will  not  preclude 
him  from  reoovering  the  balance  due  to  him  on  uud  note^  such  note 
stipulating  that  it  was  to  be  paid  absolutely  and  at  all  events  and  with- 
Mtdftfensa.    JMeiM ▼•  fToi/'e,  283. 

See  UsuBT,  3L 

8ELF-DBFEKSS. 
See  HoMioiDB,  S^  4. 

SBT-OFP. 

JvDoianm  — OoNOLvnTBHBBi  of,  mm  lOAnrar  Sn^wi.— A  iBlog  bmj 
or  may  not  be  pleaded,  at  the  eleotion  of  the  defoDdaati  and  If  sol 
pleaded,  the  right  to  sue  npon  it  as  an  independent  oasso  of  aetioor  or 
to  rely  upon  it  in  defense  to  another  action  by  thesasio  plaintiff,  is  not 
affected  or  impaired  by  a  judgment  against  the  defendant  This  rale 
applies  to  a  suit  on  a  judgment  rendered  in  aaother  states  is  tho  aboHioo 
of  pioof  that  a  diibrent  rale  prevails  there.    JBpocsI  ▼•  iVMi;  •!•• 

SHERIFF. 
See  BxBCunoKB,  U  ^ 

SOCIAL   CLX7BS. 
See  iBTOzioATiiro  LiQuoBii 

SPSdFIG    PERFORMAKOB. 

L  TunMm  Aim  Vsvi  bb— Von>  Ornoir  ab  Odbtibuibs  Qmot  to  Bmuu  — > 
As  option  for  the  purchase  of  land,  though  void  as  an  option  because  ol 
as  extension  of  time  without  new  oonsideratioii,  fo  still  Talid  as  a  eon- 
tinning  offer  to  sell,  and  if  accepted  before  retraetioot  together  with  a 
tender  of  the  purchase  price,  it  oonstitutes  a  oontraot  npon  which  spe* 
eifie  performance  may  be  had.    Me  ▼.  JMMrp  17* 

%  Tbhdob  Ain>  VBin>BB — Coxtbaot  or  Saul  —  A  oomplaint  is  an  action 
for  tho  specific  performance  of  a  oontraot  for  tho  sale  ol  land  seed  not 
allego  the  son-ozistonce  of  a  oompleto  or  adoqsatt  rams^J  at  law  in 
damagea.    Ida  ▼•  Ldter.  17. 

IL  TiBiMS  AV9  YBVSBB—OoHTBAOf  OV  Saul  —A  oomplaisA  is  as  aetion 
lor  tho  spoeifio  perfcrmanoe  of  a  oontraot  lor  the  sale  ol  bod*  aOeging 
tlMt  the  vondor  was  the  owner  thereof  at  tho  time  of  tho  oiooBtioB  of 
the  oootraet»  seed  not  allege  that  he  was  the  owner  at  tho  tfaso  that 
that  such  complaint  was  filed.    Idt  ▼•  L6mt^  17« 
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spendthrift  tru8t9l 
Bee  Devises,  4. 

STATES. 

8e«  CORFORATIORa^  SL 

STATUTE  OF  FRAUDS 
8m  OoarrtLAon,  7}  Leasei  5;  Vehdoe  and  YwnoM,  i. 

STATUTE  OF  LIMITATIOKa 
Sm  LnuTATioiis  OF  Aonoidb 

STATUTES 

L  Tmm  lo  Statdti  need  not  be  e  oompleto  index  to  Its  pmfvUUma,  bo* 
Iho  snbjeot  of  the  proposed  legislatioa  most  be  so  expressed  tfaereni  sb 
to  giro  notioe  ol  its  purpose  to  the  members  of  the  logislstoro  sad  to 
others  speoially  interested.    PhUaddphia  t.  Sktffe  sCe.  S^p  Odw,  51S. 

&^  TiTLB  TO  Statute  must  desriy  express  the  sabject  or  snbjoeta  oontsiBod 
therein^  otherwise  the  statnte  Is  nnoonstitatioaal  and  void.  PMMd 
pktaT.  Jttdg^etc  ^9  Ch.,  512. 

&  Trui  ov  SumnawTAL  Aor.  — Whsn  n  ttatato  is  n  snpplonioBt  to  o 
lermev  ttatats^  the  snbjeot  of  which  is  snfficientljr  expressed  in  its 
titles  while  the  proTisions  of  the  sapplement  ore  germane  to  the  snbjoet 
of  the  original,  the  geoeral  role  ii^  that  the  snbjeot  of  the  sapplement  is 
ooTored  bj  a  title  which  contains  a  specific  reference  to  the  original  by 
Us  titles  giving  the  date  of  its  approval,  and  dedariiig  it  to  bo  a  Enp^lo* 
nsnttfaerotoi    PkUadilphia t,  J^dge  €le.  S^p Co.,  612. 

4  FoLiaB  PowsB— pREVEHTioir  OF  Frauh.  —The  state  maj  inatttnto  any 
loasonable  provsntivo  remedy  whoa  the  frequency  of  frand»  er  tiio  dilii- 
ml^  experienced  by  individnsls  in  oironmventing  it^  Is  so  grsat  that  no 
other  means  will  prove  oflinacions.    PwpU  v.  WagtUTt  14L 

i.  PouoE  Powsm  — BxTSET  €■*•  —  The  pdlioe  power  of  the  state  is  not  oca- 
ilned  to  regolatlons  looking  to  the  preservation  of  life^  health,  good  or- 
der, and  decency.  Laws  providing  for  the  detection  and  prevention  of 
imposition  and  frand,  as  a  general  proposition,  are  free  from  ooostita- 
tionsl  objection.    People  v.  Wagner,  141. 

A.  GoMsnTUTXONAL  Law  —  Statute  Lboausino  Deeds  of  Divobobd  1Iae> 
BIED  Women.  —  A  statute,  retrospective  as  well  as  prospective  in  its 
operation,  legalizing  the  sole  deeds  of  married  women,  execated  in  good 
fsith  after  judgment  of  divorce  in  certain  oases,  although  defective  ser* 
vice  of  procees  may  have  rendered  the  judgment  invalid  in  fact  for  want 
of  jnrisdiotion,  is  valid  and  constitutional,  and  such  deed,  execated  in 
a  ease  provided  for  by  the  statute,  conveys  a  good  tiUo.    WiUar  v.  #bs» 

ir.S4U 

See  Estoppel,  3;  Kboligenoe,  19. 

STOCK  AND  STOCKHOLDERS. 
See  Corporations. 

STREET-CAR  COMPANIES. 
See  Railroad  Companies,  22-3B, 
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STREETS. 
8m  IvjvscnoKM,  L 

SUBPCBNA. 
8e«  Procx88»  6k 

SUBROGATION. 
8m  DnroB  and  Cbbditor;  IirsumAxag  Ilk 

8UBSGRIPTI0KS. 

Sm  COBPORATIOlliL 

SUNDAY. 
Sm  Animaia 

SURVEYa 

QormKxnaan  Subtxtb,  Shortagi  in,  how  Afportiohsd.  »Wh«r«  tii* 
goTamment  map  and  the  original  field-notes  ■how  a  township  and  each 
of  ita  teotions  to  be  foil,  bat  all  the  monnments  between  the  two  north- 
cm  tiers  of  SMtions  are  lost^  and  the  evidenM  shows  that  there  is  a 
■hortage  in  the  measurement  of  those  two  tiers,  snch  shortage  should 
not  fall  wholly  on  the  northern  tier,  hot  shonld  be  apportioned  eqnally 
betWMn  the  two  tiers,  although  the  original  surrey  must  haTe  bMn 
made  by  beginning  in  the  southeast  oorner  of  the  township^  and  worki> 
Ing  northward.    Jame$  t.  Drew,  287. 

Sm  Gramtb. 

SURVIVAL  OF  AOHOKa 
8m  Aratbmbmt. 

TAX  8ALE& 

8m  Co-TRNAMOr,  Mw 

TAXATION. 
8m  Bstopfrl,  4;  Mortoaors,  !• 

TELEGRAPH  OOMPANIBH. 

1.  Tblbobatb  Lnri  n  Strrrt  d  AoDirioifAL  SRBTirtniR  ior  Whiob 
Abuttiko  Owrrb  must  bx  Comprnsatrd.— A  telegraph  line  along  a 
public  strMt  is  no  part  of  the  equipment  of  the  strMt,  but  is  foreign  to 
ita  use,  and  an  additional  servitude.  A  municipal  corporation  oannot 
therefore  authoriM  a  telegraph  company  to  construet  its  line  along  a 
pmblio  strMt,  without  first  making  compensation  to  an  abutting  ownePt 
whether  the  fM  in  the  street  is  in  him  or  in  the  pnbli&  8tower$  t.  Po§» 
§ai  Tel  Co.,  200. 

%  Dam A0R8  roB  Mrntal  SuFPRRnro  DiscoNRRcrRD  vrom  Phtbical  Injury 
MOT  Rkootirablr  IN  AcnoN  TOR  Nroltobnor.  — In  au  action  againat 
a  telegraph  company  for  negligent  delay  in  delivering  a  message,  daa»* 
agM  cannot  be  recovered  for  mere  mental  suffering  diaoonneoted  Iram 
physical  injury,  and  not  the  result  of  the  willful  wrong  of  tlie  defend* 
ant      Western  U.  Tel  Co.  v.  Rogers,  300. 
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Ttfi^EPHONB  OOMPAKIBS.  | 

See  NiouGUfoi,  2; 


txnants  in  OOMMON. 

8m  CO-TBKAIIOT. 

TENDER. 

8m  Mo&TQAOBa,  S. 

TH11EAT8. 
8m  DuRna,  1;  Homioidi^  S. 

TORTS. 
8m  Abaxemmsv^  1;  Trispim. 

TRADR-MARK& 

L  Tbadb-mabc,  Wbat  n  amd  What  n  voil  — ▲  tvtd«-iiutfk  is  » 

feiTs  ■%&  or  mark  by  whioh  the  nunofaotared  artiolM  prodnoed  by  om 
pcnoOt  or  firm,  or  maker  are  dUtingniahable  from  tboM  prodaeed  bj 
rfral  manofaeturora.  It  is  not  an  inventioa,  nor  doM  it  relato  to  or 
aftet  prooooBM  of  manofaotors  or  mooha&ioal  eombinatioiis.    Hagi  ▼• 

&  Suit  Shafi»  Oft  HoDB  OF  CoNscBuonoir  or  Tbiho  im  Whioh  Ooods  asb 
Put  wot  Thadb-kahk.  —  The  sise,  shapo,  or  mode  of  ooostraotion  of  a 
boz»  barrel*  bottle,  orpaokage  in  which  goods  may  be  pat  is  not  a  trade- 
mark,   ffopi  T.  Hojfi,  676. 

8.  Makufaotubib  rot  Bnjoinbd  from  Usiho  Labbl,  Bottu,  ob  Modb  ov 
Paokxmo  whir.  —A  mannfaotnrer  will  not  be  enjoined  from  nsing  a 
label  resembling  one  need,  but  not  originated,  by  the  plaintiff;  nor  from 
nsing  stock  bottles  to  whioh  neither  party  hM  an  exdosiye  right;  nor 
from  nsing  a  method  of  packing  bottles  which  any  one  is  at  libsr^  to 
employ.    i/<oy<  ▼.  Hcyt^  575. 

i,  8i0N,  Dbviob,  or  Mark  ORionfATBD  bt  Orb  MARvrAoraRBB  oabrot 
BB  Adoptid  BT  Arotuxb  Afl  HIS  Tradb-marx. — A  aign«  derios^  er 
mark  originated  and  in  actual  nse  by  one  mannfaetursr  eannot  be 
adopted  and  registered  by  another*  who  takes  a  fancy  to  it^  M  his  trade- 
mark, and  snch  adoption  and  registration  will  not  confer  a  title  on  him 
who  makes  it,  because  it  would  be  an  infringement  npon  the  original 
owner.    Ifoyi  ▼.  Hopt,  575. 

ib  A  Pbrsoic  has  a  Right  to  thb  Ezclusivb  Usb  of  Marbb»  Forms^  or 
Stmbolb  appropriated  by  him  for  the  pnrpoM  of  pointing  ont  the  true 
origin  or  ownership  of  an  article  mannfaotnred  by  him;  bnt  snob  dssigns 
eannot  be  nsed  for  the  simple  pnrpoM  of  naming  or  desoribing  the 
qnality  of  the  goods.    LiggeU  etc  T.€h.r.  BM  T.  Oou»  SIS. 

&  Ivfrikobxbrt — IviirHcnoR — Btidbmcb.  —  To  oonstitate  an  infinnge- 
ment  of  a  trade-mark,  m  m  to  entitle  the  owner  thereof  to  an  Injnnetioa 
against  the  infringing  party,  it  ii  snffieient  that  the  imitatioii  is  andi  m 
woald  be  likely  to  mislead  one  in  the  ordinary  ooum  of  p«refaasiig  itm 
good%  and  lead  him  to  snppoM  or  belieye  that  he  wm  poreiiaslng  Hm 
gennine  article.  It  is  not  neceasary  to  show  that  any  one  has  been  is 
iset  deceiyed,  nor  to  Mtablish  intentional  fraad.  LiggeU  €kk  T,€kbW. 
MM  T.  Co.,  813. 
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9*  IJina9onnMT —  Ivjvironoir.  —  One  who  Imm  appropriated  a  irade-mark 
to  distiDgnith  hie  goode  from  other  eimilar  goode  has  a  property  right  in 
it  whioh  will  be  protected  by  injunction  against  the  infringing  party. 
To  entitle  him  to  a  perpetual  injunction,  the  imitation  need  not  be  ex* 
aet  or  perfect    LiffgeU  eU.  T.  Co.  r.  ReidT,  Co.,  318. 

TRESPASS. 

1«  Thb  QiTBsnoir  of  Titlb  to  Real  Estats  mat  bb  Rakbd  if  ah 
Aonov  ov  TRISFA88,  where  the  defendants  insist  that  they  had  a  right 
to  do  what  they  did,  because  they  were  the  owners  and  entitled  to  the 
poeseesion  of  the  property,  and  the  plaintiffii  were  trespassers  thereon. 
Lyon  T.  Fairbank,  732. 

9.  ToBT  —  Joint  DEnNDANTS  —  Rbootbrt  against  One.  —  In  an  action  of 
tort  against  joint  defendants,  recovery  may  be  had  against  the  defend- 
ant alona  who  eommltted  the  wrong.     CosUUo  ▼.  Ten  Byek,  128. 

See  Abatement.  S;  Leahe,  4;  Real  Pbopebtt. 

TRIAL. 

!•  DnooNTimrANOB  ov  AcnoK.  —  The  discontinuance  of  action  proWded  by 
•eotion  3396,  Virginia  Code,  applies  only  to  such  defendants  as  are  not 
■eryed  with  process,  and  is  inapplicable  when  all  the  defendants  have 
been  served.    Cwrhin  ▼•  PkMter$  Nat  Bank,  673. 

flL  Right  to  Reopen  Case.  —The  right  of  defendant  in  a  criminal  trial  to 
reopen  the  case  for  the  purpose  of  introducing  additional  proof  of  his 
reputation  for  truth  and  morality  is  entirely  within  the  discretion  of  the 
court.  Its  refusal  to  so  reopen  the  case  is  not  a  ground  for  reversal, 
nnless  such  discretion  has  been  abused  or  unfairly  exerciBed.  Slite  v. 
Skroyer,  344. 

IL  Qenxral  Objbgtion  to  Evidenob,  part  of  which  is  admissible,  is  prop- 
erly overruled.    SiiU  v.  Staie,  853. 

4b  Bbtoppel  to  Objkot  to  the  Admission  ot  Eyidenoe. — Though  the 
loes  of  an  original  deed  is  not  so  proved  as  to  warrant  the  adniisdion  of 
evidenoe  of  a  copy,  yet  if  the  party  assigning  as  error  the  reception  of 
•noh  copy  in  tvidenoe  himself  claims  a  right  of  possession  necessarily 
based  on  the  original  deed,  this  is  a  sufficient  acceptance  of  the  ruling 
ol  the  oourt  to  estop  him  from  denyipg  that  it  was  properly  in  evidence 
before  the  court.     Hope  v.  BlcUr,  366. 

iw  Tebdiot — SuFFiciENOT  OT  EvipsNCB. — When  the  CTidence  is  in  equi- 
poise, the  verdict  must  be  against  the  party  on  whom  the  burden  of  proof 
primarily  rested;  but  in  a  civil  case  the  verdict  may  be  based  on  a  pre- 
ponderance of  the  evidence,  if  sufficient  to  satisfy  the  minds  of  the  jury. 
Clearly  convincing  proof  is  not  required.  Birmingham  tie,  B^y  Co.  v. 
J7a2e,748. 

A  PBB80NAL  Examination  of  Injured  Person.— It  is  within  the  sound 
discretion  of  the  trial  oourt  to  order  the  surgical  examination  by  experts 
of  the  person  of  a  plaintiff  seeking  to  recover  for  personal  injury,  although 
the  defendant  has  no  absolute  right  to  have  such  order  made  and  exe- 
ented.  The  exercise  of  such  discretion  will  be  reviewed  on  appeal,  and 
oorrected  if  abused,  but  the  examination  should  be  ordered  and  had 
nnder  the  direction  and  control  of  the  court,  whenever  it  fairly  appears 
that  justice  requires  the  disclosure  or  more  certain  ascertainment  of 
facts  whioh  can  only  be  produced  or  fully  elucidated  by  such  examina- 
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iloB,  and  that  ft  may  be  made  witliont  danger  to  life  or  Tieallh,  or  lb» 
iofliotion  of  aerioaa  pain;  and  the  refusal  of  the  motion,  whore  the  eir- 
cumatanoes  preaent  a  reasonably  clear  case  for  the  examination  nndor 
the  rule  stated,  is  each  an  abase  of  discretion  as  will  operate  to  reverse  » 
judgment  in  favor  of  plaintiff.     Alabama  etc  H,  R,  Co.  v.  HiU^  764* 

7.  Pbrsonal  Examikattoh  of  Partt  Injured.  —  In  an  action  to  recover 
lor  personal  injury,  where  it  appears  that  plaintiff^  a  young  unmarried 
womaoy  has  subniitted  to  several  personal  examinatioiis  by  her  physi- 
«iaa,  who  states  the  nature,  extent,  and  probable  effects  of  her  injuries 
but  whose  statement  is  questioned  by  other  physicians,  the  defendant 
k  entitled  to  an  order  that  plaintiff  submit  to  a  personal  examination  by 
%  disinterested  surgeon,  and  the  refusal  to  grant  such  ordor  is  reversible 
trror,  when  the  examination  will  not  endanger  life  or  health.  Aiabmmm 
ete.JLR.C0.  v.  ffOl,  764. 

ft.  A  Pabtt  n  NOT  Bntitlbo  to  hats  Amswxiui  SumisaKD^  if  they  are 
in  response  to  interrogatories  to  which  he  interposed  no  objeetioo,  and 
to  which  he  propounded  eroes-interrogatories.  Lomkvitte  etc  A  R.Odk 
V.  HaU,  86S. 

9.  Instructions.  —  CuotiOAL  Errors  in  instructions,  readQy  dieeofvered 
upon  reading  lhen^  are  not  grounds  for  reversaL  Skoriei  t*  9L  Jbeefk, 
817. 

IOl  Arovicrntatiti  Charob,  based  on  specific  parts  of  the  evidsnos^  an 
properly  refused.    Btrmtngham  etc  ITjf  Oo.  r.  Hale,  748. 

11.  iNSTRuonoir  LfAmjOABiA  TO  Oasr  should  hot  rb  Oiysn. — Aa  !■• 
stmction  which  has  no  application  to  the  ease  as  made  by  the  evidence 
should  not  be  given  to  the  jury.    Maurp  v.  State,  291. 

UL  Tn»  TOR  DRLiBBRAnoH  or  Jury  iNSunroiBNT  whsv.— Where  a 
Jnry  in  »  murder  ease  retire  for  deliberation  at  10: 8S,  P.  M.,  on  Saturday 
nighti  and  at  11:90,  p.  M.,  ask  the  oourt  how  long  they  have  to  deliber- 
Rte^  and  are  informed  that  the  court  will  adjourn  at  12  o'clock,  where- 
«pon  they  immediately  return  a  verdict  of  guilty,  the  time  given  ler 
Miberatioa  is  insufficient    Maurp  v.  Staie,  291. 

See  Appsal. 

TROVER. 

L  OoNTRRSiov — What  Oonstitutis.  —  An  intermeddling  with  or  dominion 
over  the  property  of  another,,  whether  by  the  defendant  alone  or  in 
oonnection  with  others,  which  is  subversive  of  the  dominion  of  the  true 
owner,  and  in  denial  of  his  rights,  is  a  conversion.  It  is  not  essential 
to  conversion  sufficient  to  support  the  action  of  trover  that  the  defend- 
Rnt  should  have  the  complete  manucaption  of  the  pioperty.  BoUktg  t. 
JDr^,  789. 

%  Oonvxrsion  ^  What  Oonstitutis.  —Where,  under  a  oonditiooal  sale  of 
a  sewing-machine,  the  seller,  upon  default  in  payment,  demands  the 
machine  from  the  purchaser's  wife,  the  purchaaer  himself  having  left 
the  states  and  her  father  nnoeaditionally  refuses  to  allow  the  seller  t» 
take  possession  of  the  machins^  this  will  amount  to  n  oonversion;  but 
if  snch  refusal  is  based  on  n  disputed  question  of  payment^  and  upon 
an  agreement  that  the  father  Is  to  have  time  to  ascertain  if  payment 
has  been  made,  and  if  it  has  not,  to  surrender  the  machine,  then  he  is 
not  guilty  of  conversion,  although  in  the  mean  time  the  original  par» 
chaser  returns  and  removes  the  machine  without  his  knowledge  er 
ssnt    BotUmg  v.  £«i&y,  789. 
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H  Gcranmsioir,  to  SusTAnr  Trotib,  miufc  be  a  detiruction  of  the  plaiotiflTt 
property^  or  tome  nnlawfal  interferenee  with  hit  o«e»  enjoyment,  or 
dominion  o?er  it;  en  appropnation  of  it  by  defendant  to  hie  own  nee^ 
or  to  the  oae  of  a  third  penoo^  in  dieregard  or  defiance  of  the  owner's 
right,  or  a  withholding  ol  poeaeeiion  under  a  claim  of  title  inooneio* 
tent  with  the  title  of  the  owner.     Boiling  r,  Kh-by,  789. 

4.  CoivvsRSioR  UPON  Which  Trovkr  mat  rb  Basbd  mnet  be  a  positive  tor* 
ttoue  act.  Non-feasanoe  or  negleot  of  legal  dnty,  or  mere  failure  to  per- 
fomi  an  act  made  obligatory  by  contract,  or  by  which  property  ie  loel 
to  the  owner,  will  not  support  the  action.     Boiling  ▼.  JTtr&y,  789. 

&    CONVJtRSION  OANKOT  RR  BaSED  ON   POSSESSION  RrTAINRD  RT  AgREBMRNT 

vntil  demand  and  refusal  to  deliver  after  the  assent  has  been  with- 
drawn, or  the  time  covered  by  it  has  lapsed.     Boiling  v.  Kirby^  789. 

€,  CoNyRRSioN.  —  Barr  Possession  of  Propbrtt,  without  some  wrongful  act 
in  the  acquisition  of  possession^  or  in  its  detention,  and  without  any 
illegal  assumption  of  ownership^  or  illegal  user  or  misuser,  is  not  a  con- 
Toreion  for  which  trover  will  lie.     Boiling  v.  Kh-hy,  789. 

7.  Con  vRRsioN.  —  Bailbb  Undbrtakinq  to  Carry  Propbrtt  to  the  Own* 
KB«  but  failing  to  do  so,  whereby  it  is  rabiequently  lost  while  in  his  possee- 
aion,  through  no  positive  mieoonduot  of  his,  is  not  liable  for  oouvereion. 
Bat  if  he  does  any  affirmative  aot  Inconsistent  with  the  bailment,  and 
known  by  him  to  be  so,  trover  will  lie  against  him.  Boiling  v.  Kirby^ 
789. 

0b  Conversion.  —  Onb  having  Notice  of  the  claim  of  the  true  owner,  and 
who  delivers  the  property  to  another  person,  or  permits  him  to  talee  it  out 
of  his  possession,  whereby  it  is  lost  to  the  owner,  is  liable  for  ite  value 
in  trover.    BoUing  v.  JTtV&y,  789. 

TRUSTS. 

1.  Trust  Fund — Insolvent  Estate — Settleiibnt  of  Account.  —  Where 
a  railroad  company  indorses  a  note,  guaranteeing  its  payment  at  matu« 
rity,  on  condition  that  it  owes  the  maker  the  amount  named  therein  at 
that  time,  but  prior  thereto  settles  with  him,  and  retains  sufficient 
money  to  pay  the  note,  charging  it  to  him  on  its  books,  and  cre^litinc;  it 
to  the  payee,  to  whom  it  fails  to  pay  the  money  as  agreed,  and  mingles 
it  with  its  own  effects,  after  which  a  receiver  for  the  raili'oad  is  ap- 
pointed and  its  effects  pass  to  him,  the  money  so  received  by  the  com- 
pany is  not  a  debt  in  the  hands  of  the  receiver,  but  is  a  trust  fund, 
which  he  is  bound  to  pay  over  to  the  payee  in  the  note.  Carley  v. 
Orttve^,  99. 

%  Equity  has  No  JuRisDKTnON  or  a  Trust  where  the  trust  is  created,  and 
both  the  trustee  and  trust  estate  are  in  another  state.  Lhus  v.  Lines^ 
487. 

t.  Trust  with  Rrsbrvb  Power  or  Revocation.  —  A  reserved  right  of 
revocation  is  not  inconsistent  with  the  creation  of  a  valid  trust.  If  the 
right  is  not  ezereised  during  the  lifetime  of  the  grantor,  and  according 
to  tho  terms  in  which  it  is  reserved,  the  validity  of  the  trust  remains 
M  though  there  had  never  been  a  reserved  right  of  revooatioa.  Lme* 
T.  Z^es,  487. 

C    IV  THB  TrrLB  OF  A  CRSTUI  QUB  TrUR  U  DiVBSTBIS   and  iNTBSrrED  IN 

HIS  Trustbb,  and  this  fact  appears  on  the  face  of  the  instruments,  there 
ie  no  presumption  of  honesty  in  the  transaction,  and  one  who  snbse- 
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tfoD,  and  that  ft  may  be  made  without  danger  to  life  or  heaHli,  or 
infliction  of  aerions  pain;  and  the  refusal  of  the  motion,  where  the  eii^ 
enmatanoea  preaent  a  reaaonably  clear  case  for  the  examination  nnder 
the  mle  stated,  is  such  an  abuse  of  discretion  as  will  operate  to  reverae  » 
judgment  in  favor  of  plaintiff.     Alabama  etc  R,  R,  Co.  ▼.  ffiU,  764L 

7.  Personal  Exauikatiok  of  Partt  Injured.  —  In  an  action  to  recover 

for  personal  injury,  where  it  appears  that  plaintiff^  a  young  unmarried 
woman,  has  aubmitted  to  several  peraonal  examinations  Ynj  her  physi* 
flian,  who  states  the  nature^  extent,  and  probable  effects  of  her  injoriea, 
Imt  whose  statement  is  questioned  by  other  physicians,  the  defendant 
Is  entitled  to  an  order  that  plaintiff  submit  to  a  personal  ezaminataon  by 
ft  disinterested  surgeon,  anH  the  refusal  to  grant  snch  order  ia  reversible 
orror,  when  the  examination  will  not  endanger  life  or  health.  Aiabamm 
tie.  B.  E.  Co.  V.  HiU,  764. 

8.  A  Pabtt  u  not  Entitled  to  hays  Answebs  Sdppbessed,  if  they  are 

in  response  to  interrogatories  to  which  he  interposed  no  objection,  and 
to  which  he  propoanded  eross-interrogatories.    Loniniae  ctfe.  &  A  Ox 

0.  Instrvotionb.  — GLtBiOAL  ERRORS  in   instmction%  readily  disoovered 

upon  reading  tfaenit  are  not  groonds  for  rerersal.    8kori§i  ▼.  A.  JotqpK 
817. 
10.  AROumNTATnTR  CBAROxa,  based  on  specific  parti  of  the  ovidsBoeb  aio 
properly  refused.    Birmingham  eic  By  Ok  v.  Hal%  748. 

11«  iHSTRUOnOir  iHAPPLiaABLR  TO  0A41  IHOULD   HOT  BE  QlVSN. — All  Ir> 

itmction  which  haa  no  application  to  the  ease  aa  made  l^  the  evidenoe 
should  not  be  giren  to  the  jury.  Maury  v.  Siait^  291. 
IS.  Time  ior  Deliberation  of  Jurt  Insutroient  whrn.  —  Wheie  n 
Jury  in  a  murder  ease  retire  for  deliberation  at  10:85,  r.  m.,  on  Saturday 
Bighti  and  at  11:90,  p.  m.,  ask  the  court  how  long  they  have  to  deliber^ 
ate,  and  are  informed  that  the  eourt  will  adjourn  at  12  o'clock,  where- 
apon  they  immediately  return  a  verdict  of  guilty,  tiM  tinie  given  lor 
deliberatioB  is  inauffioient.    Maury  v.  8taU^  291. 

See  Appeal. 

TROVER. 

1.  OoNTEREioir — What  Constitutes.  —  An  intermeddling  with  or  dominion 

over  the  property  of  another,*  whether  by  the  defendant  alone  or  in 
connection  with  others,  which  is  subversive  of  the  dominion  of  the  true 
owner,  and  in  denial  of  his  rights,  is  a  conversion.  It  is  not  easentisl 
to  conversion  suflBcient  to  support  the  action  of  trover  that  the  defend- 
ant should  have  the  complete  manucaption  of  the  property.  BotBmg  v. 
JDr6y,  780. 
1  OovvERSiOH  —  What  Oonbtitutes,  —Where,  nnder  a  conditional  sale  of 
a  aewing-machine^  the  seller,  upon  default  in  payment,  demands  the 
machine  from  the  purehaser's  wife,  the  purehaser  himself  having  left 
the  state,  and  her  father  nnoonditionally  refuses  to  allow  the  seller  ta 
take  poBsession  of  the  maehina^  tiiia  will  amount  to  a  converaion;  bat 
if  such  refusal  ia  based  on  a  disputed  question  of  pajrmenti  and  upon 
aa  agreement  that  the  father  ia  to  have  time  to  ascertain  if  payment 
has  been  made,  and  if  it  has  not,  to  surrender  the  machine^  then  ha  ia 
not  guilty  of  conversion,  although  in  the  mean  time  the  original  pniw 
ehaser  returns  and  removes  the  machine  without  hia  knowledge  or 
aank    BoUmgw.  Kkby,  789. 
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IL  ComTWuaoKt  to  Sustaiv  Trotsb,  miwt  b«  %  dartrnotioa  of  tbe  plaiatiift 
property,  or  ■ome  anlawfnl  interfereoee  with  hit  obO|  enjoyment^  or 
domipJon  over  it;  an  appropriatioD  of  it  by  defendant  to  hie  own  um^ 
or  to  the  nae  of  a  third  peraoo,  in  diaregard  or  defiance  of  the  owner's 
rights  or  a  withholding  of  poueuion  nnder  a  claim  of  title  inoonaii* 
tent  with  the  title  of  the  owner.     BolUng  ▼.  Kirb^,  789. 

4.  OovTSRSioM  UPON  Wbich  Tboybr  mat  bb  Based  must  be  a  positive  tor- 
tions  act.  Non-feaaanoe  or  neglect  of  legal  dnty,  or  mere  failure  to  per> 
form  an  aot  made  obligatory  by  contract,  or  by  which  property  is  loel 
to  the  owner,  will  not  snpport  the  action.    Boiling  t.  iTtriy,  789. 

&   C0NV£BSI09  OANKOT  BB  BaSED  ON  POSSESSION  RXTAINBD  BT  AGREEMENT 

until  demand  and  refusal  to  deliver  after  the  assent  has  been  with- 
drawn, or  the  time  covered  by  it  has  lapsed.     Boiling  v.  Kirbj/,  789. 

f.  CoNVKBSiON.  —  Barb  Possession  or  Property,  without  some  wrongful  aot 
in  the  acquisition  of  possession,  or  in  its  detention,  and  without  any 
illegal  assumption  of  ownership^  or  illegal  user  or  misuser,  is  not  a  con* 
version  for  which  trover  will  lie.     Boiling  v.  Kirby,  789. 

7.  Conversion.  —  Bailbb  Undbbtakino  to  Oarrt  Profbrttto  the  Own* 
MtLt  but  failing  to  do  so^  whereby  it  is  subsequently  lost  while  in  his  possea- 
aion,  through  no  positive  misconduct  of  his,  is  not  liable  for  conversion. 
But  if  he  does  any  affirmative  aot  inconsistent  with  the  bailment,  and 
known  by  him  to  be  so^  trover  will  lie  against  him.  Boiling  v.  Kirty^ 
789. 

ti  Convbbsion.  —  Onb  having  NoncB  of  the  claim  of  the  true  owner,  and 
who  delivers  the  property  to  another  person,  or  permits  him  to  take  it  out 
of  his  possession,  whereby  it  is  lost  to  the  owner,  is  liable  for  its  value 
in  trover.    B<Ming  v.  Kirhy,  789. 

TRUSTS. 

1.  Trust  Punb  —  Insolvent  Estate  —  Settlembnt  o»  A<xx)unt.  —  Where 
a  railroad  company  indorses  a  note,  guaranteeing  its  payment  at  matu- 
rity, on  condition  that  it  owes  the  maker  the  amount  named  therein  at 
that  time,  but  prior  thereto  settles  with  him,  and  retains  sufficient 
money  to  pay  the  note,  charging  it  to  him  on  its  books,  and  crediting  it 
to  the  payee,  to  whom  it  fails  to  pay  the  money  as  agreed,  and  mingles 
it  with  its  own  effects,  after  which  a  receiver  for  the  radrnad  is  ap- 
pointed and  its  effects  pass  to  him,  the  money  so  received  by  the  com- 
pany is  not  a  debt  in  the  hands  of  the  receiver,  but  is  a  trust  fund, 
which  he  is  bound  to  pay  over  to  the  payee  in  the  note.  Carley  v. 
OratfCM,  99. 

1.  Eqihtt  has  No  Jurisdichon  of  a  Trust  where  the  trust  is  created,  and 
both  the  trustee  and  trust  estate  are  in  another  state.  Lines  v.  Lines^ 
487. 

t.  Trust  with  Reserve  Power  or  Revocation.  — A  reserved  right  of 
revocation  is  not  inconsistent  with  the  creation  of  a  valid  trust.  If  the 
fight  is  not  orereiBed  during  the  lifetime  of  the  grantor,  and  according 
to  tbo  torms  in  which  it  is  reserved,  the  validity  of  the  trust  remains 
as  though  there  had  never  been  a  reserved  right  of  revocation.  Limes 
T.  Lines,  487. 

4  If  thb  Tftlb  of  a  Cestui  que  Truvt  n  PivESfBis  ani>  Intbsted  in 
HIS  Trustee,  and  this  fact  appears  on  the  face  of  the  instruments,  thero 
is  no  preenmption  of  honesty  in  the  transaction,  and  one  who  sobse* 
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quenlly  aoqnlrw  iHle  from  the  trastee  b  not  entitled  to  |iroleelioo  a» 
aa  ixmoeent  parehaeer.     Winter  r,  Truax,  160. 

§»  IWTEBCKPTtoi  BT  DSTIOB  Of  BOVNTT  IHTBNDKD  POK  AkOTHBB  IS  FbAU» 

IKOM  WmoH  Teust  Amms  wmui.  — Where  a  deviaee  in  a  will  is  ae^ 
tira  in  preventing  tiia  teitator  from  making  an  intended  proTtainn 
therein  for  Miother,  for  whom  provision  wonld  have  heen  made  bat  for 
Vk  interrention,  each  devisee  will  be  held  to  be  a  tmstee  of  any  devisft 
to  himself  to  the  extent  it  wonld  hare  been  for  sneh  other  if  it  had  not 
been  intercepted  by  hini»  and  will  be  compelled  to  respond  to  the  elatm 
€f  the  intended  benefioiary.  Snob  interception  and  diversion  of  the 
testator's  bounty  amount  to  fraud,  from  which  a  trust  arises  by  opera- 
tion  of  law.  Bagwddk  v.  BagKUUe,  268. 
1  Tboit  Dud,  whin  vot  Txstamsntaat.  —A  vduntary  deed,  by  which, 
personal  property  is  conveyed  to  a  trustee,  to  be  divided  among  oer^ 
tain  benefieiaries  at  a  time  to  be  selected  by  him,  containing  a  power  of 
revooatioii,  and  providing  that  before  distribution  the  income  shall  be- 
paid  te  tiie  grantor  during  his  life,  creates  a  valid  trust,  and  is  not 
testamentary  in  character.    Lines  v.  Hne$,  487. 

See  Pxnan,  4}  Ldutatiohs  of  Acnojrs;  Powik& 

ULTRA  VIRES. 
See  CoRPOBATioiiii 

UKDUB  INFLUENGEL 
Sat  TwLJLVwnjan  OoMYirANOBa,  2;  Wills,  X 

USURY. 

1.  HiooTiABLi  IxsTRinam— SnFiTLATioif  IN  NoTs  lom  Gosra  ov  Oobi^ 
uonov — UsiniT.  —  A  stipulation  in  a  note,  by  which  the  maker  agrees 
la  pay  all  cctta  for  collecting  it,  not  less  than  ten  per  cent,  en  failure  t> 
pay  at  mntnrity,  includes  an  attorney's  reasonable  fee^  and  does  no^ 
render  the  note  usurious.     WUlktmB  v.  Flower$,  772. 

&  OosTBAor  fo  Pat  Anoiuf  it's  Fxb.  —  An  agreement  to  pay  a  reaaon* 
ahle  attorney's  fee,  which  the  payee  of  a  note  would  have  to  pay  if 
forced  to  collect  it  by  suit,  in  addition  to  legal  interest^  does  not  ran* 
6»  the  note  usurious.     WUUafnt  v.  Fknoen,  772. 

&'8iui  ov  Goods  ov  CaKDir  at  Imoekased  pRicn  hot  Usubioub  whut. 
—A  contract  for  the  sale  of  goods  on  a  credit  of  thirty  days  at  n  car> 
lain  price,  with  a  stipulation  that  if  they  are  not  paid  for  within  thai 
time  tiie  price  shall  be  fifteen  per  cent  additional,  is  not  nsnrioua.  Bnt. 
if  the  sale  Is  in  fact  at  an  agreed  cash  price,  and  the  form  of  a  sale  oa 
credit  is  resorted  to  for  the  purpose  of  evading  the  statute  against 
vsnry,  the  contract  will  be  declared  usurious.  In  such  case  the  juiy 
•bcnld  be  permitted  to  determine  whether  the  fifteen  per  cant  was  a 
part  of  the  price  to  be  paid  for  the  goods  II  payment  was  not  made 
within  tiiirty  days,  or  was  interest  illegally  reserved  on  the  price  en* 
tared  on  the  books  at  the  time  of  the  sale.    Bom  v.  PaUenon,  279. 

4  UmtSASOHABLn  Sum  as  CoicpursATiov  as  Evidskgs  or  Usuet. — 
Where  the  lender  of  money,  or  his  agent,  and  the  borrower  agree  npon 
a  sum  for  compensation  to  the  former  for  servioes,  for  which  he  may 
charge  the  latter,  it  will  not  make  the  loan  usurious,  if  aji;ree«i  upon  ia 
good  faith,  even  though  it  is  unreasonable;  the  unreasonableness  of  tho 
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•miNint^  howtiTW,  bk  rctpeei  to  the  senricM,  is  eridenoe  of  greater  ov 
kn  weight  aooording  as  the  amonnt  is  more  or  less  nnreasooable,  that 
it  WM  taken  or  stipiilated  for,  in  part  at  leasts  as  eompensation  for  the 
«ee  ef  tbe  Mooey,  and  a  mere  coyer  to  hide  the  nsarioasness  of  the 
tnaaaotioB.    8teim  t.  Swenmi,  234. 

iw  LoAHt  BT  AoBRT — Khowlbdob  ahd  Liabilitt  OB  PRINCIPAL.  —  Under 
B  general  ageo^  to  eondnct  the  hnsiness  of  money-lending,  the  princi- 
pal ia  presumed  to  know  the  agent's  general  mode  of  carrying  it  on;  and 
if  the  agent  ooodnota  it  osorionsly,  the  principal  is  presumed  to  know 
it^  and  if  he  permita  it,  ia  responsible  to  the  same  extent  as  if  he  had 
anthoriied  it  in  adranoe.    Skin  r,  Swenaen,  234. 

6L  LoABt  BT  AoBMT— Etibbhgb  OF  Mkthod  OB  Tbansaotino  Busibbbs. 
^  Wheo  the  defense  of  usury  is  set  up  in  an  action  on  a  loan  and  ex- 
tensiona  made  1^  the  lender  through  his  general  agent»  evidenoe  of  the 
manner  in  which  the  agent  transacted  the  business  of  his  agency  in 
loaning  money,  that  he  ordinarily  used  certain  blanks,  made  loana  for 
one  month,  and  extensions  for  one  month,  and  charged  oommissions  of 
a  peroentage  on  the  loana  and  extensiona,  nominally  for  hia  servicea 
rendered  the  borrower,  but  in  faot  to  evade  the  statute  against  nsnry» 
ia  admiaaible.    SieSm  t.  ^tomsm,  234b 

X   USUBT,  AOBBBMBBT  BOB  —  BZTIBSlOB  ~~  EtIDBNOB  OB  CONTBMPORANOUB 

Obal  Aobbbmkbt.  —Where  the  defense  of  usury  is  set  np  to  a  loan 
on  notea  and  extensions  thereof,  and  a  written  agreement  signed  by 
the  borrower,  authorising  the  general  agent  of  the  lender  to  negoti- 
nte  the  loan,  and  referring  to  extensions,  is- proved,  eyidenoe  of  an 
oral  oontemporaneoua  agreement  made  by  the  agent  at  the  time  of  the 
loan,  in  reapeot  to  extensiona  of  the  notes  upon  payment  of  a  eommia* 
iion,  and  oridently  made  aa  a  means  of  ayotding  the  atatute  oonosming 
MBsy,  ii  admiHiblei    AteftiT.  ^weMen,  234. 

VALUE. 
See  Ibbubabcb,  15,  16L 

YSMDOR  AND  VENDEE. 

1.  Bf  iOTKnr — llBAgOBB  09  PAiCAon.  — A  purohaaer  of  land  nnder  war- 
ranty deed  ii  entitled,  upon  eriotton,  to  the  purchase  price  paid,  aa 
ngainat  the  Tender,  with  intereat  from  the  date  of  eviction.  Ckmrad 
T.  JBfinger^  ML 

%  BTionoN  —  Mbasubs  of  Damaoki  —  Coubbbl  Fbxs.  —  Where  a  rendee 
ia  oTicted  for  failure  of  title  which  the  vendor  employs  oonnsel  to  do* 
fond,  the  vendee  cannot  recover  from  the  vendor  his  oonnsel  fees  in 
addition  to  the  price  paid  for  the  Und,  with  interest  thereon  from 
ovietion.     Otmrad  v.  Hlfinger,  640. 

iL  BvionoH  la  td  Pabt  — Mbasubb  of  Daxaobb.  —  Where  a  pnrohaser 
boys  land  witt  noOoe  of  infirmity  of  title,  and,  after  improving  it,  aeUa 
it  at  aa  ineraaaed  prios^  and  the  purohaaer  from  him  ia  evicted  as  to  one 
f onrth  thereof,  the  first  purohaaer  ean  reoover  of  his  vendor  only  on* 
fourth  of  the  prioe  paid  l»y  him,  while  he  must  pay  to  his  purchaser 
one  fourth  of  the  price  received  from  him.     Qmrad  v.  Sjfinger,  646. 

^  QrnoB  to  Pvbohabb  —  Cobsibbbatiob.  —  An  option  for  the  purchase 
of  land,  limited  to  a  certain  time  for  a  oertain  consideration,  cannot  l» 
oztonded  beyond  that  time  by  contract  without  a  new  consideration. 
Snch  oontraot  ia  nmium  pactum,  and  void,     Ide  v.  Leiser,  17. 
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4.  OoNTRAOT  FOE  PuBGHASi — STATUTE  ov  Feauds.  —  Aa  optloD  m  eoetnui 
for  the  pnrchMe  of  land  signed  by  iho  vendor  alone  may  be  onforQed  bf 
the  rendee  under  a  ttatnte  of  frands  not  reqairing  the  writuig  to  be 
signed  by  the  party  eoaght  (o  be  charged,  but  only  by  the  pErty  by 
whom  the  sale  i«  to  be  made.    Ide  ▼.  Leiaer,  17. 

1  Bbbaoh  Of  CoHTEACT  TO  PuECHASB  —  Rbmkdibb.  —  Under  E  oontrael 
lor  the  pnrehaee  of  land,  providing  that  the  vendor  may  dedare  the 
eentraet  void  and  take  poeaeaiion  on  failure  of  the  vendee  to  poKorm 
the  oonditions  named  therein,  the  vendor  may,  upon  the  abandonment 
of  the  oontract  and  of  the  premises  by  the  vendee^  either  mEintain  a 
bill  for  apecifio  performance,  or  a  suit  at  law  for  the  purchase  prioe,  or 
for  repossession  of  the  premises  and  damages  for  the  breach  of  tho 
oontrael     AUen  v.  Mohn,  126. 

I.  Bebaoh  Of  CoirrEAOT  to  Pceghase  —  Mbasveb  ov  Dakaobs  Ib  a  ssit 

by  the  vendor  for  breach  of  a  contract  to  purchase  land  is  the  difference 
between  the  contract  price  and  the  value  of  the  land  at  the  time  of  ro- 
entry  and  abandonment  of  the  eontraot  by  the  vendee^  lees  what  has 
been  paid.  The  vendor  can  only  be  deprived  of  this  remedy  by  tho 
terms  of  his  oontract^  or  1^  his  acts  and  oondnoti  oonstituting  a  waiver. 
AUm  V.  Mokn,  126. 

ti  PaBOL  OONTEACr  TO    PVBOKASB  —  TbNANCT    AT  WiLL  —  EjEOrHBHT. — 

A  pnrty  in  possession  under  a  parol  contract  to  pnrehase  land  is  a  tenant 
at  will,  and  cannot  be  ejected  by  his  grantor  or  by  the  Uttor's  grantee, 
without  demand  for  possession,  or  notice  and  refusal  to  surrender,  or 
some  other  wrongful  act  by  him  to  determine  such  possession,  /ones  v. 
Tempkt  649. 

f.   VbMDBB  IB  PottESSIOV  AS  OwBBE  CLAIMING    TiTLB    MAT  DISPUTE    HIB 

Vbhdob's  Title.  — The  rule  that  where  a  vendee  enters  into  possession 
of  premises  under  a  contract^  he  cannot,  while  he  remains  in  possession, 
dispute  the  title  of  his  vendor,  does  not  apply  in  a  case  where^  at  the 
time  of  the  contract  to  purchase,  the  vendee  is  in  possession  as  owner 
claiming  title,  and  his  entry  was  not  under  his  vendor.  Oreeme  v.  Coaise, 
458. 
10.  Bob  A  Fide  Pitechaseb— Notice— Reooed  or  SATisrAcnoB  ov  Mobt- 
OAOB — PEBSUMraoN.  —Where  the  record  shows  that  a  prior  mortgago 
has  been  satisfied,  withoub  showing  by  whom  payment  was  made,  a  pur- 
chaser having  no  other  notice  than  the  record  may  assume  that  pay- 
ment was  made  by  the  party  owing  the  primary  duty  to  make  it;  and 
if  the  record  only  discloses  that  if  a  oertain  person  paid  the  mortgage 
debt  he  is  entitled  to  sulirogation,  the  purchaser  examining  the  title 
need  not  look  beyond  the  record  to  ascertain  whether  or  not  ths  pay* 
ment  was  in  fact  made  by  that  person.     Ahem  v.  Freeman^  206. 

II.  Bob  A  Fide  Pcjrchasbe — Notice  or  Entribs  ib  Rbooed-booee  — 
One  purchasing  land  is  charged  with  constructive  notice  only  of  such 
entries  in  the  reception-book  or  index  in  the  register's  office  ss  ars  by 
law  required  to  be  made.     Ahem  v.  Frtenuu^  206. 

8oe  ABSTBAcn  or  TnLS;  Adtebbe  Possbssiob,  6;  OoTBiAHni  PAxm^  % 

SFECmO  PEEfOEMABCEi 

VICR-PRmCIPAIA 
8se  Mastee  abd  Sbevabt,  H 
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.     ^  WAOSRINQ  O0NTRACI8L 

WAIVERb 
8m  BnAi  AMD  lloTM»  8^  20;  iMmmASMM,  §,%%l%l9i 

WABBHOUSBMEN. 

!•  TwM  DuTT  or  Warxhousxmbn  impoies  on  them  the  •zerdie  of  or«)inar3r 
MTO  onlyt  or  in  other  wordi^  the  eare  and  diligenoe  which  good  kn^t 
enpaUe  warehonsemen  ere  eccastomed  to  show  under  similar  oircnm** 
•tanoee.     LaneaUer  MUU  r.  lierthanU*  tie.  Co.,  586. 

%  Wakxhousuian  will  vot  bi  Hxld  Liablb  oh  AoooniiY  ov  a  DBncr  in" 
HIS  Wabkhouu  for  a  loss  of  goods  by  fire,  when  snch  defect  did  not: 
oanse  the  fire  nor  in  any  way  contribute  to  the  loss*  Lanccuter  MU  t.. 
MertkaMif  tie.  Co,,  Mfi. 

t.  WaBIHOOBXICAII's  LiABILITT  to  OwHXB  of  PBOPBBTT  fOB  HOT  ErfBtTIWQf- 

Ihbubabob  THXRXOif.  —  If  a  warehouseman  agrees  with  a  common  car* 
rier  to  receive  goods  from  the  latter,  and  to  insure  the  same  while  in  his  ■ 
keeping  for  the  benefit  of  the  carrier,  and  after  receiving  goods  pursu- 
ant to  such  agreement^  fails  to  insure  them,  he  is  answerable  to  tha- 
owners  thereof  for  any  damage  resulting  to  them  from  the  failure  io* 
procure  insurance  as  stipulated.    LanoaaUr  MUU  ▼.  MerehaMUf  etc  Co.  ^ 
686. 
i,  WABXHOUBXifAii's  Oblioatiok  TO  lM8UBB.~If,  by  the  terms  of  a  oontracf 
between  a  common  carrier  and  a  cotton-press  company,  the  formei 
agrees  that  the  latter  shall  press  all  cotton  which  the  carrier  desires  to 
hare  pressed  during  the  continuance  of  the  agreement,  and  that  tba 
press  company  shall  warehouse  the  same,  load  it,  after  being  compressed^ 
on  the  cars  of  the  carrier,  and  insure  it  while  in  its  custody  for  the  bene* 
fit  of  the  carrier,  the  obligation  of  the  press  company  is  to  insure  against 
loss  by  fire  all  cotton  in  its  presses  for  its  full  yadne^  and  oorering  every 
Intereat  therein.    Snch  obligation  is  not  limited  by  the  life  of  the  dmy 
tiokets  issued  by  the  press  company,  nor  by  the  surrender  of  tvoh  tick- 
ets and  the  issuing  of  a  bill  of  lading  by  a  carrier,  bBt  C6ntinulM  a» 
^loog  as  the  cotton  remains  in  the  custody  of  the  press  company.    Zaff^ 
*caiCer  MiU$  v.  MerthanU'  etc  Co.,  586. 

IL  WABXHOtTSXMAir    InSURIKO    PbOFBRTT   nr  BIB  COBIODT  Uin>BB  A  OOB- 

nuor  Bbquibuio  Hue  so  to  do  1%  in  respect  to  snch  insurance,  thft 

IrastM  of  the  owners^  and,  as  such,  bound  to  make  proofs  of  loas^  and 

Is  tnstitnts  prooesdings  for  coUectlon.    Lamcattet  WUm  w.  Mer^kaMit 

Mb  Oi^,  586b. 

See  Gabbi] 


WARRANTY. 

8m  OOTBNAHni 

WATERS. 
8m  KiriBffiif  BwHisf  Wi 


WHARVES. 
1.  Watkbs^  Fbitatb  Whabf,  What  CoNsrrruTn.  ^The  i^fil  Is  sreet  s 
wharf  or  landing  on  a  navigable  stream  having  its  foundation  in  ths 
Am.  8t.  Rap.,  Vol.  XXIV.— 66 
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•wnenhip  of  the  land,  when  areoted  by  an  faidividQa]  al  Vk  own 
pmM^  it  ifl  priTate  proper^.  Tha  pnblio  may  acquire  an  eaaement 
ffight  to  the  nee  of  each  huiding  l^  dadioatum  on  the  part  of  tiio 
of  the  Mil;  but  iti  nee  by  indiyidnal%  with  the  permiauon  of  tiio 
doee  not  fire  the  pnbUe  the  right  to  nae  it  without  hit  oonaent;  and  Hi 
«ae  by  the  public^  with  his  permission,  for  a  nnmber  of  year%  and  far 
hii  own  emolament^  will  not  amount  to  a  dedioation.    Cboiplon  ▼.  A»> 

&  Watxbs— Wkabf,  WHiTHBE  PuBUO  OR  Pbiyatk.  —  Whether  or  not  a 
.  wharf  or  landing  is  public  or  private  depends  upon  the  ownership  of 
the  soil,  the  pnrpows  for  which  it  was  built^  the  authority  by  which 
it  was  erected,  the  uses  to  which  it  hss  been  applied,  and  the  nature 
and  character  of  the  struoturSi  If  the  land  on  which  it  is  oonstruetod 
is  Tested  in  the  public^  or  if  built  by  public  authority  on  land  oen- 
dsmned,  or  if  at  the  terminus  of  a  pnblio  highway,  practically  forming 
a  part  thereof,  or  if  it  has  been  dedicated  l^  the  owner  to  the  use  of  the 
public^  it  may  bo  regarded  as  a  pnblio  wharf  or  landing.    Compkm  t. 

t,  Watbbs  —  Right  to  HADrTAnr  Pbxtatb  LAHDnra.  —  Riparian  ownen 
haTo  the  right  to  oonstruot  private  wharres  and  landings  on  navigable 
streamy  subject  to  the  public  right  of  navigation.  The  owner  has  the 
■aoM  dominion  and  power  to  control  such  landings  as  any  other  private 
property,  and  to  possess  and  use  the  same  to  the  exclusion  of  the  pnb> 
Ua  Hence  the  right  to  raft  timber  does  not  imply  or  carry  with  it  tiio 
right  to  deposit  or  store  logs  or  timber  upon  such  private  proper^  pre* 
pamtory  to  its  being  rafted.    CompUm  v.  ffanUnif  823b 

4  Watim^  Pbitatb  Whabf — Riqbts  of  OwiTBH. — The  objects  for  which 
g  private  landing  on  a  navigable  stream  may  bo  held  and  used  may  bo 
ynblis  without  affecting  its  private  character.  In  such  case  there  ia 
Ml  implied  lioenss  to  vessels  to  use  it  for  receiving  and  discharging 
M^t  and  paawngers;  and  also  to  all  persons  to  ocoupy  it  for  lawful 
•■stomary  pnrposssi  but  the  owner  may  at  any  time  revoke  tha 
as  to  the  entire  public,  or  withhold  permissioii  from  particular 
or  persons.    Compion  v.  HanUns,  823. 

4  Watim  ~~  PuTATi  Whart — RiOHTS  09  OwNBB. — The  owner  of  a  pri-> 
vate  f*«^*'*g  or  wharf  may  prohibit  its  use  for  storing  and  keeping  oi 
Ifanhw  to  bo  rafted,  which  may  obstruct  free  aocess  to  and  from  vessels 
Oomptom  V.  ffankUut  823. 

4  WATBta  — PuBUO  AND  pRiVATB  Wbarf.  —  If  a  whsrf  or  landing  on  a 
navigable  stream  is  pnblio,  the  owner  is  under  obligation  to  oonoede  to 
others  the  privilege  of  landing  their  goods.  If  it  is  private^  he  has  tba 
esolnsive  right  to  its  use  and  enjoyment^  or  to  permit  iooh  partiea  to 
naa  it  as  he  sacs  proper*    OompUm  v.  HamM$Uf  92^ 

WILL& 

1.  Kami  Wbittbh  nr  Boi>t  gw  ImrrBUMurr  vor  PMBimsD  to  vb  Sioha* 
TURB.  —When  a  testator,  or  the  maker  of  a  oontraot^  subscribes  a  will 
or  contract  at  the  end  and  ia  the  manner  in  which  instruments  are  nsn* 
ally  signed,  a  presumption  arises  that  he  affixed  his  name  at  a  sigoatura 
theinto;  but  when  the  name  is  written  in  the  body  of  the  instrument, 
wh^  a  name  is  usually  inserted  as  descriptive  of  the  person  who  is  to 
oiMOBte  it^  and  rarely  as  a  signature^  no  snoh  presumption  arises;  and  to 
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II  ft  tlBd  dgMtwre,  II  anwl  be  shown  that  Hitm  wriHeBtrltli  in- 
ImI  to  BHiktt  it  hk  «|{BAtaf«.   Wherc^  therefon^  »  iBihiitiji  writes  hor 

a4  tlie  beginning  only  of  an  alleged  wiU»  bnt  tbeie  is  no  cridenee 
timi^  direelly  or  in^ieoUj,  by  word  or  gestnro^  die  referred  to 
tiine  written  en  ber  tignetnreb  nor  eridenoe  of  any  aet  on  ber 
pari  from  wbidi  H  might  be  inferred  that  ber  name  there  written  waa 
intended  to  be  in  ezoention  of  a  eompleted  will,  a  finding  or  Judgment 
timt  inob  name  waa  there  written  with  intent  that  it  ahonld  bare  eflbet 
aa  ber  aignatore  in  final  exeention  of  a  will,  eannot  be  anatainedt  al> 
thongh  it  ii  proyed  that  die  aaid  to  one  of  tiie  anbieribing  witnemeos 
*"  Thia  ia  my  will}  take  it  and  aign  it  *  in  lie  Jfofltr  ^lle  iriff  0^  ^Mlk 

4m 

ft  Tm  WoiU>  **EiLATioirab''  wbonnaed  In  wilb  and  atatatm^  Ii  tMmnXtf 
oonatmed  aa  inolnding  idatifeo  by  oonaaagninity,  and  onlnding  nln* 
Uvea  by  aflbiity»  nnleoB  a  eantmy  inHntiea  ia  nmaifaated.  Bmmtil  v« 
Tm  AJTMr,  41i. 

flL  CkntfiramAL  BsLATmm ^  pBmnmmi  ov  XJmvom  iHiunDicB  — 'Bob* 
nni  or  Pboot.  —The  mere  ezirtenoe  of  eosfidontial  raiatieaa 
tba  pniponmt  and  prinotoal  Ijinefloiii  j  vndw  n  wiO  and  tba 
iar  win  nol^  widmnt  niof%  raiaa  a  praanmption  tiiat  Iha  wiU  wna 
ftlito'l  by  the  proponent  by  meane  of  nndne  iafinfluoe  orer  tlw  taata* 
tor,  nor  ml  the  bordmi  of  proof  en  bim  to  ahow  tbatr'tbe  will  wna 
«iaonladirfH|Mttba«ieieiwof«ndnofadhwno^eoireion,orfrand  en 
Ms  part  In  additien  to  the  siistsnos  sf  snsb  osnfidenlld  rstaUsa^ 
lbs  pfoponent  mM  exereiae  aome  aetiTsinterferonoa  in  the 
sr  Msiwllon  sf  the  mlTj  tr  r-'tt  j^  |— T-f  ^i-  t^  ttt^h 

8se  ^um,  If  Dgnnsi  Tm|B%  ft 

f 

wiTNuam 

ft  Wmam  BmuM»  Ain»  Wm  abb  Bom  fnrnaanm  In  lbs  issnH  el  m 
aidt  Mother  is  oompetent  aa  a  witneaa.    Ai  Jlatpm  t.  iflrffamd;  Ml 

'— N«  Oiifl  OAV  BB  Rbqifibbb  «e  Obmnun  HDmnr.— 
in  ^Til  prooeedingi,  >  mattrfaa  ImI  eannot  bo  eHsHsd 
by  dissofeqr  fran  the  ndTwae  party,  if  1^  diaoorerfa^  H  ho  wnnld  bo 
upuasil  to  a  nilwinnl  irnntnitinii  tr  tirir  pun!  rmnrTTTT  bntnndertbo 
oado  of  AlTi'*^«*n  V  the  party  is  bonnd  to  answer  all  psrtbmnt  iatam^f^ 
Istiii^  nnlnas  by  ^ answer  he  snbjoets  bimsslf  Inn  eriminsi 
LmdiwOk^It.  ft  Q».¥.  HaM,  Mk 

— PBoor  or  OuBAgrBB,  —In  impsaebing  n 
inqniiy  ia  not  limited  to  obaraeter  for  tmth  and  roraeity,  bnt  may 
tsnd  to  gnioral  omral  dbraeter;  and  altboogb  a  notoriooa  want  of 
tity  to  a  fooialo  witaem  wlU  oreato  a  ganoral  bad  obaraeter  and  general 
lepntatlon.  still,  the  indepoMent  foot  that  aba  ia  a  prostitate^  or  keeps  n 
bonae  of  ffl-fkm^  h  not  admhdbto  to  impsask  hsn.  Armlivimn  eft 
ITp  Ok  T.  JSTnfe^  74ft  \     ' 

ft  IfiBBiiOB—  PnooF  ov  CHABAfliBiL^^  —A  witaem  tistif|ying  to  the  eharaoi 
tir  of  a  party  nnst  on  his  dirsot  cnramination,  oonifaM  bia  statement  to 
what  that  eharaoter  ii^  aa  npon  bk  own  knowlodgi^  and  ko  ia  not  al« 
lowed  to  snbetito  to  for  bis  knowledge  tbe  iDOsna  or  aonross  of  it^  althongb, 
an  srem  eisminetlon,  be  may  be  asked  w^t  bo  baa  beardto  the 
manity  tonohing  the  obaraeter  of  the  party  inflMred  abent 
ery  ▼.  OrottUtwaU.  8191  X. 
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CannxAL  Law— Oranov  ii  fo  A«i  am  Ewmmm.  -»  WImb  te 
▼olTied  u  u  to  wh«fch«r  or  not  tho  aoouod  wma  f oortaia  fmn  of 
iho  timo  of  tbo  oommiasioa  of  tbo  allegod  IsIobj,  •  witaoH 
known  him  lor  mtob  or  oighi  yom  ii  moompetail  lo  testify 
hit  opioion,  tho  aooooed  wao  fif  toen  or  dsctoen  ymn  of  •§■• 

8m  Svioproii  Kailboad  OomAvn^  UL 


WOMAN. 
•ooOiffn  ASP  OmoH^A 
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CmaaxAL  Law— Oranov  ii  to  Aoi  mb  Etddiiob.  ^  WImb  te 
TolTied  is  as  to  whstlisr  or  not  ih«  aooassd  wms  fsartssa  fmn  of 
iho  timo  ol  Iho  oommisBion  of  tbo  Alkgod  falosj,  »  witaoso 
known  him  lor  sevon  or  mf^i  yam  m  inoompotoak  lo  iostify 
his  opiniol^  tho  aooosod  wao  fifteen  or  rizteen  jroMi  of  •§■• 

8m  SfiDpwo^  BsTLHftAP  OomAvn^  UL 

WOMAN. 
•ooOiffn  ASP  OmoH^A 
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